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PREFACE. 


Wx  now  offer  the  profession  the  Second  Part  of  our 
work  on  Wills  and  the  Settlement  of  Estates.  It  has 
extended  beyond  the  limits  originally  proposed,  in  order 
to  embrace  all  the  topics  which  seemed  indispensable  in 
a  work  of  this  kind.  The  present  volmne  contains  an 
extended  and  carefiilly  prepared  treatise  upon  the  im- 
portant topics  of  legacies,  including  Devises  and  Char- 
itable Trusts ;  together  with  the  Duties  of  Executors, 
Administrators,  and  other  Testamentary  Trustees;  in- 
cluding the  Settlement  of  Administration  Accounts,  the 
Marshalling  and  Distribution  of  Assets,  and  all  other  mat- 
ters coming  within  the  range  of  the  Settlement  of  Estates, 
both  testate  and  intestate. 

The  whole  has  been  brought  within  such  compass  as 
to  be  readily  mastered  by  the  student ;  and  at  the  same 
lime  the  several  subjects  are  treated  so  much  in  detail, 
as  to  affi>rd,  we  trust,  a  safe  guide  to  the  profession.  It 
is  scarcely  necessary  to  say  to  those  who  understand  the 
wide  range  of  the  subject^  and  the  immense  number  of 
the  cases,  both  English  and  American,  that  it  has  been  a 
work  of  very  great  labor,  and  one  not  *  unattended  with 
perplexity^  both  in  the  arrangement  and  the  detail  But 
we  hope  we  have  overcome  these  difficulties  in  such  a 


17  PBEFACE. 

manner  as  to  render  the  work  a  perspicuous  and  interest- 
ing manual,  as  well  of  the  principles  as  the  decided  cases, 
both  for  the  student  and  the  practitioner. 

We  have  not  attempted  to  refer  to  every  case,  even  in 
the  English  Reports ;  but  have  contented  ourselves  with 
giving  the  present  state  of  the  law,  and  tracing  the  his- 
tory of  its  development,  by  the  decided  cases,  so  far  as 
seemed  desirable,  either  for  accuracy  or  instruction ;  and 
we  trust  the  profession  will  find  it  an  accurate  and  relior 
ble  statement  of  the  law,  and  especially  the  English  law, 
upon  the  topics  discussed. 

We  have  endeavored  to  embrace,  in  the  two  Parts  of 
the  work,  all  the  topics  discussed  either  in  Jarman,  Wil- 
liams, or  Eoper,  so  far  aa  applicable  to  the  American 
practice.  In  doing  so,  we  have  necessarily  felt  compelled 
to  abbreviate  the  discussion  of  some  of  the  less  important 
of  those  topics,  but  not,  we  trust,  in  such  a  manner  as  to 
render  it  obscure  or  unsatisfactory. 

In  regard  to  the  American  Decisions,  we  have  intended 
to  present  them,  to  such  an  extent,  upon  all  controverted 
questions,  as  to  affi)rd  a  cl^ar  indication  of  Uieir  direction 
and  results.  And  in  regard  to  some  of  the  older  states, 
whose  jurisprudence  has  served  the  purpose  of  a  leader 
and  guide  to  those  states  whose  origin  is  more  recent^  we 
trust  our  analysis  of  the  cases  will  be  found  nearly  com- 
plete upon  all  the  important  topics  discussed.  But  when 
it  is  considered  that  probably  more  than  a  hundred  vol- 
umes of  American  Law  Beports  are  published  annually, 
all  professing  to  follow  in  the  same  line  of  precedent  with 
the  English  Common  Law,  and  thus  presenting  the  ^ame 
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point  in  diiSferent  states,  year  after  year,  and  all  the  same 
way,  it  could  answer  no  good  purpose  to  encumber  the 
pages  of  a  law  book  with  a  constant  multiplication  of  cita- 
tions upon  points  never  controverted.  Unless,  therefore, 
where  some  conflict  existed  in  the  English  decisions ;  or 
else,  where  the  rules  of  the  English  law  were  regarded 
inapplicable  to  our  circumstances  and  condition,  or  were 
evidently  founded  in  misapprehension  or  false  construc- 
tions ;  unless,  in  one  or  other  of  these  exceptional  views, 
we  have  not  regarded  it  important  to  multiply  references 
to  cases  throughout  the  country.  But  we  believe  our 
citation  of  American  Cases  will  be  found  entirely  satisfac- 
tory to  the  profession,  as  showing  the  present  state  of 
the  law  in  the  several  states. 

We  have  had  to  rely,  to  a  considerable  extent,  upon 
the  assistance  of  others  in  the  collection  of  American 
cases,  and  in  the  verification  of  the  references  upon  the 
proo^heets ;  but  we  have  such  confidence  in  the  accuracy 
and  faithfulness  of  those  who  have  given  that  aid  to  our 
labors,  that  we  believe  few  inaccuracies  will  be  found 
upon  tl^ese  points. 

In  conclusion  we  can  only  say,  that  if  the  work  should 

prove  as  useful  to  the  profession  as  it  has  been  laborious 

and  difficult  in  the  preparation,  the  author  will  feel  that 

he  is  amply  repaid ;  and  he  will,  in  any  event,  have  the 

consolation  of  having  attempted  to  produce  a  good  book 

upon  an  important  subject^  and  in  a  field  hitnerto  but  lit- 

tie  occupied  by  American  law  writers. 

L  F.  R 

Boston,  lia^  1,  1S66. 
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THE    LAW  OF  WILLS. 


PART   II. 

THE  DUTIES  OF  EXECUTORS  AND   OTHER  TESTAMENTARY 

TRUSTEES.  — DEVISES,  LEGACIES,  AND  THE 

SETTLEMENT  OF  ESTATES. 


CHAPTER    I. 

THE  PROBATE  OP  WILLS. 


SECTION    I. 

PRELIMINARIES  TO  THE  PROBATE. 

1.  The  death  of  the  testator  is  requisite  to  give  the  court  of  probate  jarisdiction. 
n.  1.  The  modes  of  establishing  this  proposition.    Presumptions  of  sanriTorship. 

2.  The  will  should  be  presented  for  probate  in  the  shortest  convenient  time. 

3.  The  executor  should  prove  the  will,  or  produce  it  and  resign  his  trust. 
n.  2.  Discussion  of  the  early  English  practice  upon  these  points. 

4.  Any  person  interested,  or  who  believes  himself  interested,  may  petition  for  citation 

to  have  the  will  brooght  into  coart 
n.  3.  The  court  may  appoint  an  administrator  ad  interim. 

5.  Any  one  having  custody  of  will  may  be  cited  to  produce  the  same, 
n.  €.  An  attorney  or  solicitor  can  have  no  lien  upon  will. 

6.  Mode  of  proving  lost  wills. 

B.  11.   Caations  in  regard  to  admitting  such  wills  except  upon  clear  proofl 

7.  Where  will  is  purposely  suppressed,  legatees  may  have  redress  in  eqnity. 

8.  All  papers  referred  to  in  will  to  be  deposited  in  registry  of  probate, 
n.  14.  Ori(pnal  will  may  be  taken  out  of  registry  by  order  of  court 

9  and  n.  16.    Courts  of  equity  will  not  assume  or  control  the  probate  of  wills,  but  will 
set  aside  probate  fraudulently  obtained. 

§  1.  1.  The  first  thing  to  be  considered  in  regard  to  the  last 
will  and  testament  of  any  person  is  the  death  of  the  testator, 
vbich  alone  can  give  such  an  instrument  conclusive  force  and 
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operation,  or  give  the  courts  jurisdiction  of  its  probate.  Before 
the  death  of  the  testator  the  will  is  merely  inchoate,  or  deliber- 
ative, intended  to  become  operative  in  the  event  of  death,  but 
liable  at  any  moment  to  be  altered  or  annulled.^ 

^  It  seems  to  have  been  the  practice  of  the  English  ecclesiastical  courts,  from 
an  early  day,  to  allow  the  proof  of  a  will,  and  the  recording  of  it  among  the 
wills  of  the  office,  during  the  life  of  the  testator,  at  his  request,  but  not  at  the 
request  of  the  executor,  or  of  any  other  person.  But  this  was  merely  a  precau- 
tionary measure  against  the  loss  of  the  instrument,  and  no  authentication  of  the 
probate  could  be  delivered  out  until  after  the  decease  of  the  testator.  Swinb. 
pt  6,  §  13,  pL  1. 

The  registry  of  probate  is  still  made  the  depository  of  the  wills  of  testators, 
during  their  lives,  if  they  desire,  in  England  and  some  of  the  American  states. 
Gen.  Statutes  Mass.  ch.  92,  §§  12,  13,  14, 15. 

The  proof  of  the  death  of  the  testator  will  vary  according  to  circumstances. 
In  the  majority  of  cases,  the  thing  will  be  of  such  common  notoriety  that  nothing 
more  will  be  required.  But  there  are  some  cases, — where  the  testator  was  domi- 
ciled abroad,  or  dies  away  from  home  and  in  a  remote  country,  —  that  it  will  not 
be  convenient  to  adduce  direct  proof  of  the  fact.  In  such  cases,  the  early  writers 
entered  into  many  ingenious  speculations,  all  of  which  result  in  the  court  acting 
either  upon  the  orc^ary  presumption  of  death  from  the  absence  of  the  testator 
for  seven  years  without  being  heard  from,  or  for  a  less  term,  where  the  proba- 
bilities of  death  are  corroborated  by  circumstances ;  or  where  reliable  reputation 
of  the  fact  and  manner  of  his  death  has  reached  the  neighborhood  of  the  testa- 
tor's residence ;  or  in  case  of  his  being  domiciled  abroad,  where  such  reputation 
has  reached  his  friends  and  relatives  in  such  form  as  to  gain  general  credit. 
Swinb.  pt  6,  §  13 ;  1  Wms.  Exrs.  290,  291,  and  n. 

In  some  cases,  although  holding  that  the  absence  of  a  person  from  the  state, 
without  being  heard  from  for  any  period  sho;rt  of  seven  years,  is  not  sufficient 
to  raise  a  legal  presumption  of  his  death,  it  has  been  considered  that  where  let- 
ters of  administration  had  been  granted  afler  an  absence  of  three  years,  and  a 
suit  had  been  brought  upon  a  promissory  note  payable  to  the  intestate,  without 
any  plea  in  abatement  being  interposed,  that  a  conclusive  presumption  of  the 
death  of  the  intestate  arose  from  the  above  facts.  Newman  v.  Jenkins,  10  Pick. 
515.  W.e  apprehend  the  presumption  would  be  primd  facie  in  favor  of  the  de- 
cease if  a  plea  in  abatement  were  interposed,  but  open  to  proof  that  the  testator 
is  still  living. 

We  cannot  refer  to  the  cases  in  detail  upon  the  presumption  of  the  continu- 
ance of  life  frt>m  absence  or  other  cause.    The  general  rule  is,  that  such  pre- 
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2.  The  time  of  the  probate  after  the  death  of  the  testator  has 
sometimes  been  ,made  a  question.  Bat  no  definite  rule  can 
be  laid  down  in  regard  to  it.    It  should  be  done  \vithin  such 

reasonable,  decent,  and  convenient  time  as  the  circumstances 

• 

8am])tions  are  to  be  regarded  as  mere  presumptions  of  fact,  to  be  weighed  by 
the  jury  in  connection  with  the  attending  circumstances.  But,  for  convenience, 
the  period  of  seven  years  has  been  fixed  as  the  limit  of  the  primd  facie  pre- 
samption  of  death,  in  the  absence  of  all  circumstances  tending  to  the  contrary. 

A  nice  question  sometimes  arises  in  regard  to  survivorship  among  different 
persons  exposed  to  the  same  peril,  and  not  known  to  have  survived.  The  for- 
mer rules  of  the  English  courts  seemed  to  admit  of  considerable  refinement  as 
to  the  probabilities  of  the  continuance  of  life  in  reference  to  age,  sex,'&c.  It 
was  accordingly  sometimes  said  that  a  man  would  be  presumed  to  survive  a 
voman  of  about  the  same  age,  and  that  children  under  the  age  of  puberty  and 
aged  persons,  would  be  presumed  to  die  sooner  under  the  same  exposure  than 
those  in  the  vigor  of  life.  There  is  doubtless  something  in  these  circumstances 
vorthy  of  being  taken  into  account  in  determining  such  questions,  as  matters  of 
&ct  But  the  more  recent  English  cases  seem  to  regard  such  considerations  as 
much  less  conclusive  than  formerly.  In  Underwood  jt?.  Wing,  1  Jur.  n.  s.  1G9, 
Wigktman,  J.,  said :  "  We  may  guess,  or  imagine,  or  fancy,  but  the  law  of  Eng- 
land requires  evidence ;  and  (in  a  case  of  this  kind)  we  are  of  opinion  that 
there  is  no  evidence  upon  which  we  can  give  a  judicial  opinion  that  either  sur- 
vived the  other."  The  opinion  was  confirmed  by  the  Lord  Chancellor.  See 
Bert,  Princ.  of  Evid.  478,  2d  ed. 

So  that  we  may  now  conclude,  that  although  ail  these  considerations  may  be 
OT^,  and  the  testimony  of  experts  taken  upon  the  points,  the  courts  and  the 
triers  of  the  fact  are  at  liberty  to  set  them  aside,  and  to  be  governed  by  their 
own  views  of  probability  and  propriety,  as  to  the  fact  of  survivorship  in  any 
particular  case.     See  post,  §  50,  pi.  3,  and  n. 

In  an  Englbh  case  upon  the  main  point  discussed  in  this  note,  proof  of  the 
death  of  the  testator  being  required  to  give  the  court  jurisdiction,  where  the 
testator  was  an  officer  in  the  army,  on  the  affidavit  of  his  brother  and  executor, 
that  be  had  received  intelligence  of  his  being  killed  in  battle,  and  that  he  be- 
Heved  it  to  be  true,  probate  was  granted  of  the  will.  But  upon  the  testator  com- 
tog  into  court,  in  full  life,  the  court  revoked  the  same,  and  declared  it  to  be  null 
Md  void  to  all  intents,  and  decreed  the  original  will,  together  with  the  probate, 
bn'og  first  cancelled,  to  be  delivered  to  the  testator.  Napier  in  re,  Phillim.  83. 
Ag  to  what  will  be  regarded  as  evidence  of  the  decease  of  one  abroad,  see  Wain- 
wr^ht  ID  re,  1  S.  &  Tr.  257;  Danby  v.  Danby,  5  Jur.  N.  8.  54. 
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may  indicate ;  or  not  so  soon  as  to  imply  irreverent  haste,  and 
not  so  remote  as  to  suggest  special  motive  for  the  delay .^ 

8.  The  executor  is  presumed  to  have  the  custody  of  the  will ; 
and  he  is  the  only  person  who  can  in  the  first  instance  properly 
prove  the  same.  But  if  tliere  is  any  unreasonable  delay  in  his 
taking  proceedings  in  the  matter,  any  one  interested  may  peti- 
tion the  probate  court  to  cite  him  before  it,  to  show  cause  why 
he  should  not  assume  thjB  execution  of  the  trust  reposed  in  him 

*  In  some  of  the  early  writers  on  wills,  four  months  from  the  decease  of  the 
testator  is  named  as  the  limit  of  the  proper  delay  for  the  production  of  tlie 
will ;  and  that  in  the  event  of  the  will,  which  was  known  to  exist,  not  being 
produced  for  probate  in  that  time,  the  Ordinary  should  sequester  the  goods  of 
the  deceased.  Godolph.  pt.  1,  ch.  20,  §  3;  1  Wms.  Exrs.  291.  The  probate 
courts  in  this  country,  instead  of  sequestering  the  goods,  will  grant  letters  of 
administration  to  any  proper  person  applying  therefor.  The  time  is  now  lim- 
ited, in  England,  to  six  calendar  months,  by  affixing  a  penalty  for  any  one  to 
interfere  with  the  estate  or  effects  of  any  deceased  person  within  six  calendar 
months  after  such  decease,  &c.  55  Geo.  8,  ch.  184,  §  87.  By  a  modern  regu- 
lation of  the  Prerogative  Court  of  Canterbury,  where  probate  of  a  will  is  ap- 
plied for  more  than  five  years  after  the  decease,  some  explanation  should  be 
given  for  the  delay.    In  the  Goods  of  Darling,  8  Hagg.  561 ;  1  Wms.  Exrs.  292. 

In  some  of  the  American  states  there  is  no  limit  to  the  time  beyond  which  a 
will  cannot  be  proved.  It  is  generally  considered  that  a  will  more  than  thirty 
years  old  will  require  no  proof  where  the  title  of  real  estate  is  concerned,  and 
the  devise  is  in  favor  of  the  possessor.  1  Greenl.  Evid.  §§  21,  570.  But  in  the 
American  states,  where  the  probate  of  the  will  more  conmionly  extends  to  real 
as  well  as  personal  estate,  the  production  of  the  will  without  probate  will  be  of 
no  avail,  however  ancient.  See,  as  to  the  English  rule,  Doe  v.  Wolley,  8  Bam. 
&  Cress.  22;  Jaok8on_w.  Christoan^JJWend.  277,  282;  Hall  w.  Gittings,  2  Har. 
&  Johns.  112.    1      ^^•^-''^^" 

By  the  standing  rules  of  the  present  English  Court  of  Probate,  the  several 
registrars  of  the  court  are  prohibited  from  issuing  probate  or  letters  of  adminis- 
tration with  the  will  annexed  in  less  than  seven  days,  or  simple  letters  of  ad- 
ministration in  less  than  fourteen  days  after  the  decease  of  the  testator  or 
intestate ;  and  where  a  grant  of  probate  or  administration  is  for  the  first  time 
applied  for  after  the  lapse  of  three  years  from  the  death  of  the  decedent,  the 
reason  of  the  delay  is  to  be  certified,  and  an  affidavit  may  be  required,  or  the 
question  referred  to  the  judge. 
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by  the  will,  or  else  refuse  the  same  ;  and,  by  producing  the  will 
in  court,-  enable  the  court  to  grant  administration  with  the  will 
annexed.^ 

4.  Any  person  interested  in  the  estate,  as  devisee  or  legatee 
under  the  will,  or  as  creditor,  probably,  may  petition  for  such 
citation  against  the  executor.^  And  it  has  been  said  that  any 
one  expecting  a  legacy  may  do  this,  "  to  the  intent  that  they 
may  thereby  be  certified  whether  the  testator  left  them  a  leg- 
acy." ^ 

'  Swlnb.  pt.  6,  §  12,  pi.  1;  see  also  1  Salk.  309;  1  Wms.  Exrs.  287.  It 
seems  to  have  been  the  early  practice  in  England,  upon  return  of  the  cita- 
tion, to  give  the  executor,  if  he  desired  it,  longer  time  to  deliberate  whether  he 
would  accept  the  trust  or  not,  and  in  the  mean  time  to  grant  letters  ad  colligen- 
dum, for  the  purpose  of  collecting  the  efiects  of  the  deceased ;  but  no  such 
delav  would  now  be  expected.  And  where  any  considerable  time  has  elapsed 
since  the  decease  of  the  testator  or  intestate,  letters  of  administration  may  be 
granted  at  once,  even  where  a  will  is  supposed  to  exist ;  to  continue  only  till  the 
executor  shall  prove  the  will,  or  some  other  steps  shall  be  taken  to  compel  its 
production.  Such  administration  will  answer  all  the  purposes  of  the  former 
English  administration  ad  colligendum,  and  will  be,  like  that,  temporary,  if  the 
executor  proves  the  will,  or  be  liable  to  be  qualified  by  the  production  and  proof 
of  the  will  by  any  one.  Swinb.  pt  6,  §  4  ;  1  Wms.  Exrs.  241,  242.  Where  the 
executors  decline  to  offer  a  will  for  probate,  any  one  claiming  an  interest  under 
it  may  present  it  for  probate  ;  but  it  should  appear  that  he  is  not  a  mere  in- 
truder. Enloe  V,  Sherrill,  6  Iredell,  Law,  212 ;  Stone  v.  Huxford,  8  Blackf.  452. 
So  also  a  slave  to  whom  his  freedom  is  given  by  the  will.  Ford  v.  Ford, 
7  Hamph.  92. 

*  Swinb.  ibid. 

•  Godolph.  pt,  1,  ch.  20,  §  2 ;  1  Wms.  Exrs.  287.  In  the  State  of  New  York, 
it  is  held  that  an  application  for  the  probate  of  a  will  of  personalty  may  be  made 
by  the  executor  or  any  one  claiming  an  interest  under  the  will.  And  where 
the  executor  institutes  the  proceedings,  any  such  person  may  become  a  party 
thereto,  at  bis  election,  or  he  may  become  a  party  to  an  appeal,  although  not  a 
party  in  the  Surrogate's  Court;  and  this  should  be  done  by  petition  for  that  pur- 
pose.   Foster  v.  Foster,  7  Paige,  48. 

Surrogate's  courts  are  regarded  as  possessing  the  power,  independent  of  the 
statute,  to  compel  the  attendance  of  witnesses,  the  production  of  wills,  or  other 
writings  connected  therewith,  or  with  the  proceedings  of  the  court,"  and  to  commit 
parties  for  contempt  in  disobeying  such  orders.   Brick's  Estate,  15  Abbott's  Fr.  1 2. 

1* 
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5.  If  the  executor  has  not  the  custody  of  the  will,  it  is  his 
duty  to  inquire  for  the  proper  custodian.  And  any  one  having 
the  instrument  in  possession  may  be  compelled,  by  citation 
from  the  probate  court,  to  come  before  it  and  surrender  the 
same,  or  to  give  testimony  of  any  knowledge  he  may  have  in 
regard  to  its  existence  or  place  of  deposit.^  And  where  one  is 
shown  to  have  had  the  custody  of  a  will,  he  is  presumed  still 
to  retain  it,  and  will  be  held  responsible  for  the  same  unless  he 
purge  himself  upon  oath  J 

6.  And  where  a  will  is  lost  or  mislaid,  whether  accidentally 
or  by  design,  its  contents  may  be  proved,  and  probate  granted 
of  the  same  upon  such  evidence  as  is  satisfactory  to  the  court. 
The  circumstances  are  almost  infinitely  various  under  which 
such  questions  are  liable  to  come  before  courts  of  probate.  It 
will  be  the  duty  of  such  courts  to  receive  the  best  attainable 
evidence  of  the  existence  and  deposit  of  the  will  of  any  testator, 
deceased,  and  to  establish  the  same,  by  probate  in  due  form, 
whenever  all  reasonable  questions  of  the  existence  and  continu- 
ing force  of  the  same,  until  the  time  of  such  decease,  is  adduced. 
The  cases  are  too  numerous,  where  questions  of  this  character 
have  been  discussed,  to  be  here  specifically  referred  to.  Many 
of  them  will  be  found  in  the  former  part  of  this  work.^    It  has 


*  Bethim  v.  Dinmure,  1  Cas.  temp.  Lee,  158;  Swinb.  pt.  6,  ch.  12,  pL  2; 
1  Wms.  Exra.  288. 

An  attorney  or  solicitor,  with  whom  a  will  is  deposited,  cannot  refuse  to  sur- 
render it  for  probate,  on  the  ground  that  the  balance  of  his  account  against  the 
testator  is  not  paid,  although  it  may  include  a  charge  for  drawing  the  wilL 
Balch  V,  Symes,  1  Turn.  &  Russ.  87. 

'  Ibid.  The  preceding  matters  are  all  provided  for  in  the  statutory  provisions 
of  many  of  the  states.  Purd.  Dig.  187,  ed.  1858 ;  1  Wms.  Exrs.  288  &  Am.  n. 
But  where  no  special  statutory  provisions  exist  upon  the  subject,  all  these  pro- 
ceedings may  be  taken  by  the  courts  of  probate,  sua  sponte,  or  upon  the  sugges- 
tion of  any  person  interested,  and  under  those  implied  powers  which  attach  to 
all  tribunals,  whereby  they  are  vested,  ex  necessitate,  with  authority  adequate  to 
the  accomplishment  of  all  their  ordinary  functions. 

•  Ante,  Parti.  348-350,  361,  &  n. 
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been  held,  that  where  a  wiU  was  gnawed  to  pieces  by  rats,  in 
the  place  of  its  deposit,^  that  probate  may  be  granted  upon  such 
proof  as  is  afforded  by  the  memory  of  witnesses  and  the  remain- 
ing fragments.  So  also  where  a  will  is  cancelled  by  the  testa- 
tor, while  not  of  sound  mind.^^  But  it  must  in  all  such  cases 
be  shown  that  an  exhaustire  search  has  been  made  for  such 
missing  will,  in  all  places  where  there  is  the  remotest  proba* 
bility  that  it  would  be  found,  before  any  secondary  evidence 
can  be  received  of  its  contents.^^ 


*  1  Jarman,  Ferk.  ed.  231. 

»  Rhodes  p.  Vinson,  9  Gill,  169 ;  1  Add.  74 ;  Apperson  r.  Cottrell,  3  Porter, 
51. 

"  Jackson  v.  Hasbronck,  12  Johns.  192;  Fetherly  v,  "Waggoner,  11  Wend. 
599. 

It  is  scarcely  requisite,  after  what  we  said  in  the  former  part  of  this  work, 
to  cantion  probate  courts  against  admitting  lost  wills  to  probate,  unless  upon 
the  most  unquestionable  evidence.  There  are  so  many  motives  which  might 
induce  tbe  suppression  of  a  will,  with  a  view  to  benefit  some  one,  either  by 
adducing  proof  to  enlarge  or  diminish  a  bequest,  or  else  to  show  its  entire  revo- 
cation, in  each  of  which  contingencies  some  supposable  interest  may  be  so  differ- 
ently afiected  as  to  afford  adequate  motive  for  the  suppression,  that  we  must 
alwa^'s  feel  more  or  less  doubt  how  far  the  application  is  in  all  respects  bon^ 
fide.  In  short,  the  possible  motives  for  such  an  act  are  so  infinitely  diversified, 
that  it  will  be  always  next  to  impossible  to  conjecture,  and  guard  against,  all 
possible  liability  to  fraud  and  imposition.  It  will  thus  be  always  less  satisfactory 
to  admit  a  lost  wiU  to  probate  than  if  the  instrument  itself  had  been  produced ; 
and  it  is  safe  to  act  upon  that  degree  of  incredulity  in  all  such  matters,  which 
will  be  sure  to  expose  any  suppression  of  it  from  sinister  designs.  Ante,  n.  8. 
A  copy  of  an  alleged  lost  will  is  obviously  far  more  satisfactory  than  any  amount 
of  testimony  dependent  upon  the  memory  of  witnesses,  but  a  copy  is  not  indis- 
pensable. 2  Caines,  263 ;  Jackson  v.  Russell,  4  Wend.  543 ;  Smith  v,.  Steele, 
I  Har.  &  McHen.  419;  2  Har.  &  Johns.  112;  Happy's  Will,  4  Bibb,  553. 
But  althoagh  the  testimony  of  one  witness,  or  of  a  copy  verified  by  one  witness, 
may  be  safficient  to  establish  the  contents  of  a  lost  will,  it  is  unquestionably 
requisite  that  the  due  execution  of  the  instrument  should  be  proved,  as  in  ordi- 
iiary  cases.  Bailey  v.  Stiles,  1  Green,  Ch.  220,  231.  And  where  the  testator  made 
a  sabsequent  will,  revoking  a  former  one,  and  they  were  both  lost,  the  former 
will  cannot  be  allowed  to  stand  upon  proof  of  its  contents,  even  where  the  proof 
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7.  It  has  been  held,  that  where  the  will  is  purposely  sup- 
pressed or  destroyed  by  the  executor,  or  those  interested  under 


fails  to  show  the  contents  of  the  later  one.  The  courts  of  probate  in  Ireland 
require  an  affidavit,  setting  forth  the  lost  will  in  heec  verba,  in  order  to  grant 
probate.  Coghlan  in  re,  4  Law  Times,  n.  s.  839.  Copies  of  a  will  kept  by  the 
testator  (leaving  the  original  with  his  solicitor,  which  was  lost)  were  admitted 
to  probate.    Fechell  in  re,  6  Jur.  n.  s.  406. 

The  question  of  granting  probate  of  lost  wills  continues  still  to  occupy  the 
attention  of  the  English  Ckiurt  of  Probate.  The  court  granted  probate  of  the 
draft  of  a  lost  will,  being  satisfied  the  original  will  was  in  existence  afler  the 
death  of  the  testator.  Podmore  v.  Whatton,  33  Law  J.  Prob.  143.  But  in  a 
Tery  late  case,  it  was  held,  where  probate  of  the  substance  of  a  will  contained 
in  the  parol  evidence  of  witnesses  was  asked  for,  that  the  court  could  never  act 
but  upon  the  fullest,  most  stringent  proof.  Wharram  v.  Wharram,  3  S.  &  Tr.  301. 
And  in  this  last  case  it  was  held,  that  after  the  lapse  of  six  or  seven  years  from 
the  death  of  the  testator,  where  the  will  was  offered  for  probate,  as  contained  in 
the  testimony  of  the  widow,  solely  interested  under  it,  her  niece  and  another 
connected  by  marriage  with  the  widow,  and  who  had  had  the  custody  of  the 
original  will,  but  could  not  produce  it,  the  court  decreed  probate,  and  said,  if 
it  had  felt  otherwise  inclined,  it  would  first  have  required  argument  upon  the 
legality  of  giving  effect  to  a  will  proved  by  parol  evidence  under  the  English 
statutes,  7  Will.  4  &  1  Vic.  ch.  26. 

And  where  the  person,  who  acts  for  the  probate,  has  himself  destroyed  the 
instrument,  afler  the  death  of  the  testator,  although  a  copy  b  produced,  tho 
court  will  require  the  most  satisfactory  evidence  of  all  the  facts  necessary  to  be 
established.    McJbre  v.  Whitehouse,  11  L.  T.  N.  8.  Prob.  468. 

A  will  destroyed  by  the  heir  at  law  was  admitted  to  probate  on  proof  of  the 
contents  by  one  witness,  and  the  production  of  a  rough  draught,  the  proof  of  the 
execution  being  full.  Kearns  v.  Kearns,  4  Harring.  83.  The  result  of  all  the 
American  cases  upon  this  point  seems  to  be,  that  although  the  courts  of  probate 
maintain  the  general  doctrine  already  stated,  that  a  lost  will  may  be  established 
by  the  same  kind  of  proof  as  other  lost  instruments:  1,  by  copy  ;  2,  by  proof  of 
contents,  from  memory  and  recollection ;  yet  in  practice,  so  much  severity  of 
scrutiny  is  exercised,  that  very  few  lost  wills  are  established,  unless  there  is 
reason  to  believe  they  were  purposely  suppressed.  In  all  other  cases,  the  mere 
fact  of  the  will  being  lost  makes  a  very  clear  presumptive  case  of  revocation. 
Those  propounding  a  lost  will  must,  therefore,  assume  the  burden  of  showing,  — 
1.  That  the  will  was  duly  executed  by  tho  testator;  and  2,  That  it  was  in  exist- 
ence at  the  time  of  his  death ;  or,  3,  That  it  had  been  accidentally  or  fraudu- 
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it,  that  a  legatee,  who  is  able  to  adduce  satisfactorj  evidence 
of  his  rights  under  such  will,  may,  in  a  court  of  equity,  obtain 
relief  against  those  interested  in  the  estate  and  who  have  been 
guilty  of  such  suppression  or  destruction,  on  the  ground  of 
fraud,  or  spoliation  and  suppression.^ 

lently  destroyed,  without  his  consent  or  knowledge.  Bulkley  v.  Redmond,  2 
Brad£  Snr.  Rep.  281 ;  Chrisholm  v.  Ben,  7  B.  Hon.  408  ;  Graham  v.  OTallan, 
3  Mass.  510.  If  a  will  be  mutilated,  or  partially  or  wholly  destroyed  by  the 
testator,  or  by  his  direction,  while  not  in  a  competent  state  of  mind  to  make 
an  effective  revocation,  (ante,  Part  I.  §  25,  pi.  87,  n.  64,)  it  will  have  no  op- 
erative effect  upon  the  instrument,  and  probate  will  be  granted,  the  same  as  if 
no  sach  act  had  been  done,  so  far  as  the  contents  of  the  instrument  can  be 
ascertained.    Rhodes  v,  Vinson,  9  Gill,  169 ;  Apperson  v.  Cottrell,  3  Fort.  51. 

In  South  Carolina,  in  a  trial  to  set  up  a  lost  will,  the  declarations  of  the 
alleged  testator  that  he  had  no  will,  or  that  he  had  destroyed  his  will,  are  com- 
petent evidence  for  the  contestants.  Durant  v.  Ashmore,  2  Rich.  184.  And  in 
this  case  the  declarations  of  the  plaintiff,  that  he  did  not  believe  the  deceased 
left  a  will,  are  competent  evidence  against  him. 

In  New  York  the  statute  prescribes  the  requisite  proof  to  establish  a  lost  will. 
2  Rev.  Stat.  68,  §  74.  1.  That  the  loss  must  have  occurred  ailer  the  death  of 
the  testator,  unless  it  happened  fraudulently  in  his  lifetime.  2.  The  contents 
most  be  clearly  and  distinctly  established  by  two  credible  witnesses,  —  a  copy  or 
draft  being  regarded  equal  to  one  witness.  These  proofs  are  indispensable  in 
aU  courts  and  for  all  purposes.  Harris  v.  Harris,  36  Barb.  88,  574.  These 
questions,  before  the  statute,  were  cognizable  in  equity,  where  the  devisees  (but 
not  the  heirs,  whose  remedy  at  law  was  held  adequate)  might  maintain  a  bill 
to  set  up  a  will,  claimed  to  have  been  rcfvoked,  and  for  that  purpose  to  set  aside 
the  revoking  will.  Bowen  v.  Idley,  6  Paige,  46.  But  this  jurisdiction  is  here 
controlled  by  the  statute. 

In  resisting  the  probate  of  a  will,  it  is  competent,  upon  general  principles,  to 
introduce  any  proof  which  shows  that  the  instrument  propounded  is  not  a  valid 
sabsisting  will ;  and  for  that  purpose  to  show  that  the  same  was  revoked  by  a 
Bobseqnent  will,  which  was  fraudulently  destroyed,  or  destroyed  by  the  testator 
when  incompetent  to  perform  a  testamentary  act  Nelson  v.  McGifferC,  3 
Barb.  Ch.  158. 

"  Lord  Hardwickcy  in  Tucker  v,  Phipps,  3  Atk.  360.  It  is  here  said,  "  Where 
the  will  is  destroyed  or  concealed  by  the  executor,  if  the  spoliation  is  proved 
plainly,  (though  the  general  rule  is  to  cite  the  executor  into  the  ecclesiastical 
courts,)  the  legatee  may  properly  come  here  for  a  decree  upon  the  head  of 
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8.  It  seems  to  have  been  the  settled  practice  of  the  English 
ecclesiastical  courts  to  require  all  papers,  referred  to  in  the  will 
in  such  a  manner  as  to  become  important  and  essential  portions 
of  it,  to  be  deposited  in  the  registry  of  the  court,  the  same 
as  the  will  itself.^^  But  the  court  may,  where  any  proper  neces- 
sity exists  therefor,  order  the  will  of  any  of  the  testamentary 
papers  to  be  delivered  out  of  the  registry,  to  be  used  as  evi- 
dence elsewhere,  when  necessary.^*  But  that  will  seldom  be 
the  case  where  the  probate,  as  in  most  of  the  American  states, 
is  conclusive  evidence  of  the  will  and  its  contents,  both  as  to 
real  and  personal  estate. 

9.  It  is  held  in  the  English  courts  of  equity,  as  we  shall  show 
more  fully  hereafter,  that  it  is  not  competent  for  those  courts  to 
interfere  with  the  probate  of  a  will  affecting  only  personal 
estate,  the  exclusive  jurisdiction  of  that  matter  being  in  the 
ecclesiastical  courts,  and  the  same  rule  obtains  in  the  American 
courts  of  equity .^'^  But  it  has  sometimes  been  held,  that  where 
a  particular  legacy  is  obtained  by  fraud  and  imposition  upon 
the  testator,  or  under  a  promise  of  acting  as  trustee  for  the  use 


spoliation  and  suppression.**  The  same  rule  is  established  in  Vermont.  Mead 
V,  Heirs  of  Langdon,  cited  in  22  Vt  Rep.  50.  See  also  Buchanan  v.  Matlock, 
8  Humph.  390. 

"  1  Wms.  Exrs.  289,  290,  and  notes. 

^*  Ibid.  The  latest  order  of  this  kind  cited  by  Mr.  Williams,  is  that  of  the 
-will  of  Napoleon  Bonaparte,  with  its  codicils,  which  was  delivered  out  of  the 
registry,  (after  notarial  copies  had  been  made,)  in  order  to  be  sent  to  the  proper 
place  of  record  in  France.  1  Wms.  Exrs.  290.  See  also  Gibbs  in  re,  28  Law 
J.  Prob.  90,  which  was  where  the  executor  resided  abroad  and  had  to  be  sworn 
to  the  requisite  affidavit,  verifying  the  will  before  commissioners  appointed  for 
the  purpose,  the  original  will  went  with  the  commission,  and  an  exemplified 
copy  was  left  in  the  registry. 

"  Allen  i;. McPherson,  1  Phill.  C.  C.  133,  and  cases  cited;  Barnesly  v.  Powell, 
I  Vesey  sen.  284.  See  also  5  Beav.  469 ;  Gaines  v.  Chew,  2  How.  U.  S.  R. 
619;  Wild  r.  Hobson,  2  Vesey  &  B.  105.  A  court  of  equity  has  no  jurisdic- 
tion to  decide  that  the  probate  of  a  will  is  erroneous.  -  Taylor  v,  Creugh,  8  Ir. 
Ch.  Rep.  281. 
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of  another,  a  bill  in  equity  will  lie  to  compel  the  legatee  to 
8tafid  as  trustee  for  the  next  of  kin  or  person  beneficiallj 
entitled.^® 


SECTION  II. 

JUBISDICTION   OF  MATTERS   AFFECTING  THE  SETTLEMENT  OF  ESTATES. 

1.  The  primary  probate  jarisdiction  is  in  the  place  of  the  domicil  of  deceased. 

2.  No  one  can  justify  inteifering  with  the  estate  except  by  letters  testamentary. 

3.  The  execntor  can  only  do  necessary  acts,  admitting  no  delay,  before  probate. 

4.  Letters  testamentary  relate  to  the  time  of  the  decease. 

n.  Executors  de  son  tort ;  the  nature  and  extent  of  their  responsibility. 

5.  The  authority  of  the   executor   or   administrator   ia   limited   to  state  where 

granted. 

6.  There  are  some  apparent  objections  to  the  rule. 

(I.)    Where  perfect  title  has  been  acquired  by  the  personal  representative. 
(2.)   Where  any  other  person  has  so  acquired  tiile. 

7.  With  these,  and  similar  exceptions,  the  authority  is  local. 

8.  Creditors  and  effects  give  jurisdiction  for  ancillary  administration. 

9.  Such  administration  considered  wholly  independent. 

10.  Where  no  creditors  beyond  the  principal  administration,  debtors  everywhere  may 

pay  the  personal  representative  there. 

11.  Where  there  are  no  remaining  creditors,  the  ancillary  administration  may  remit 

to  the  principal  administration. 

12.  But  so  long  as  there  remain  creditors,  they  may  insist  upon  a  distribution 

there. 

13.  The  ancillary  administration  strictly  restricted  to  its  own  jurisdiction. 

14.  The  principal  administration  may  collect  effects  belonging  to  the  estate  in  any 

jurisdiction  where  no  creditors  of  the  estate  remain. 
JL   The  effect  of  bona  notibilia  in  England,  explained. 

15.  After  payment  of  debts,  funds  should  be  remitted  to  principal  administration. 

16.  The  final  distribution  can  be  more  conveniently  made  there. 

17.  Consideration  of  points  discussed  in  Redfield's  edition  of  Story's  Conflict  of 

Laws. 

*  Kennell  v,  Abbott,  4  Vesey,  802 ;  Lord  Lyndhurst,  in  Allen  r.  McPherson, 
1  PhilL  C.  C.  133,  144,  145.  So  equity  will  set  aside  a  probate  fraudulently 
obtained.  Meadows  t;  Kingston,  Amb.  762 ;  post,  §  15,  pi.  3,  where  the  matter 
is  more  fully  discussed. 
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(1.)  Citation  of  cases  to  show  that  there  is  no  priyity  between  the  representa- 
tires  of  an  estate  in  different  states. 

(2.)  The  jarisdiction  of  the  national  ooarts  not  excluded,  bat  essentially  modi- 
fied, by  state  proceedings  in  settlement  of  estates. 

(3.)  Foreign  creditors  may  recover  judgment  in  national  courts,  bat  must  pre- 
sent it  to  probate  court  before  decree  of  distribution. 

(4.)  But  where  assets  are  sufficient  to  pay  all  debts,  the  United  States  courts 
will,  in  equity,  direct  the  personal  representative  to  pay  a  judgment  in 
those  courts,  before  making  distribution  to  legatees  and  next  of  kin. 

(5.)  Discussion  of  the  question  of  the  necessity  of  universal  heir  having  admin- 
istration in  foreign  forum. 

(6.)   That  is  not  necessary,  where  the  heir  claims  in  his  own  right 

(7.)  Where  the  national  courts  assume  to  disregard  the  authority  of  the  state 
courts,  as  to  what  the  law  of  the  state  is,  their  decisions  rest  upon  no 
sound  principle. 

§  2.  1.  The  jurisdiction  of  the  probate  of  wills,  and  of  every- 
thing pertaining  to  the  settlement  of  estates  is,  primarily,  exclu- 
sive in  the  probate  court  for  the  district  in  which  the  testator  is 
domiciled  at  the  time  of  his  decease.^  This  general  rule  is  of 
such  universal  acceptance  in  all  the  American  states,  as  scarcely 
to  require  any  authority  in  its  confirmation.  Of  such  unquali- 
fied extent  is  this  rule,  that  a  will  cannot  be  used  as  evidence 
affecting  the  title  of  personalty  in  any  court  of  common  law  or 
equity,  until  it  has  been  proved  and  allowed  in  the  probate 
court,^  with  the  single  exception  of  a  bill  in  equity  against  the 
heirs  and  executor  for  a  fraudulent  suppression  of  the  will  as 
before  stated.^ 

2.  The  only  ground  upon  which  an  executor  can  justify^any 
intermeddling  with  the  estate,  or  any  act  towards  the  settlement 
of  the  same,  is  by  the  production  of  letters  testamentary,  with 

•  Godolph.  pt.  1,  c.  22,  §  2 ;  2  Black.  Comm.  508;  1  Wms.  Exrs.  264. 

•  Rex  V.  Netherseal,  4  T.  R.  258,  260 ;  1  Wms.  Exrs.  1 72  j  Strong  r.  Perkins, 
3  N.  H.  Hep.  517,  518;  Eittredge  v.  Fulsome,  8  id.  98.  And  a  will  made  and 
proved  abroad  or  in  one  of  the  American  states,  before  it  b  used  as  evidence 
in  any  other  state,  must  be  there  recorded.  Wilson  *v.  Tappan,  6  Ohio,  172 ; 
Bailey  v.  Bailey,  8  id.  239  ;  Ives  v.  Allyn,  12  Vt.  R.  589 ;  Campbell  v,  Sheldon, 

13  Pick.  R,  8;  Campbell  r.  Wallace,  10  Gray,  162. 

•  Ante,  §  1,  pi.  7. 
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the  probate  of  tlie  will,  from  the  Probate  Court  having  the  proper 
jurisdiction  of  the  same.^ 

3.  By  the  English  law  an  executor  could  do  many,  indeed  most 
acts  pertaining  to  his  oJQfice,  except  maintaining  and  defending 
suits,  before  proof  of  the  will,  or  obtaining  letters  testamentary.^ 
But  as  in  the  American  states  an  executor  has  no  such  legiti- 
mate authority  under  the  will,  before  probate,  we  shall  not 
enumerate  these  acts.  It  will  be  sufficient  to  state  that  these 
acts,  under  the  American  practice,  are  confined  to  two  classes : 
1.  Those  which  are  strictly  necessary  and  indispensable,  such 
as  providing  for  the  decent  burial  of  the  deceased.  2.  Those 
which  are  requisite  to  preservQ  the  property  of  the  estate,  and 
for  the  comfortable  support  of  the  family,  until  the  will  can  be 
put  in  the  way  of  probate.* 


*  1  Jarman,  Perk.  ed«  218 ;  Ante,  n.  1. 

*  1  Wma.  Exrs.  256,  263,  and  cases  cited. 

*  And  as  a  general  thing,  where  the  probate  of  the  will  is  contested,  a  special 
administrator,  pendente  lite,  as  it  is  called,  will  be  appointed,  who  will  perform 
the  neeeasary  duties  pertaining  to  the  office  of  executor  or  administrator,  until 
the  controversy  is  determined.  This  will  be  controlled  by  the  statutes  of  the 
different  states. 

Those  persons  who  wrongfully  intermeddle  with  the  goods  or  effects  of  any 
deceased  person  are  denominated  executors  in  their  own  wrong,  (»r  de  son  tort ; 
and  questions  affec^ng  their  responsibility  occupy  considerable  space  in  the 
English  books.  The  American  courts  have  sometimes  held  such  persons  liable 
to  an  action  at  the  suit  of  creditors  of  the  estate.  But  there  has  always  been 
manifested  a  maiked  disposition  here  to  narrow  the  range  of  such  responsibility, 
and  virtually  to  expunge  the  term  from  the  law.  It  is,  in  itself,  a  subject  resting 
opoa  no  just  basis  of  correlative  rights  and  responsibilities;  but  operates  chiefly 
in  the  nature  of  a  penalty,  for  intermeddling  with  the  effects  of  deceased  per- 
sons. We  have  devoted  no  space  to  the  topic  in  this  work,  because  it  is  so 
nearly  obsolete  in  the  American  courts,  that  it  would  seem  unjust  to  the  profes- 
son  to*tax  them  with  the  expense  of  what  is  only  speculatively  useful,  when  so 
DQch  which  is  practically  so  has  to  be  omitted. 

Hie  early  American  cases  discuss  the  topic  only  in  a  theoretical  point  of  light, 
finally  coming  to  the  conclusion,  that,  if  it  were  conceded  that  one  may  incur 
the  responaibili^  of  an  executor  in  his  own  wrong,  by  an  unauthorized  inter- 

PART  IX.  2 
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4.   All  acts  coming  under  either  of  the  foregoing  denomina- 
tions,—  and  when  there  has  been  no  improper  delay,  all  such 


ference  with  the  goods  of  the  deceased,  the  case  in  hand  is  not  one  of  that  char- 
acter. Thus  in  Bacon  v.  Parker,  12  Conn.  R.  212,  Churchy  J.,  says,  "There 
are  many  acts  of  a  stranger  which  will  constitute  him  an  executor  de  son  tort, 
such  as  taking  possession  of  the  assets  and  converting  them  to  his  own  use,  pay- 
ing debts  or  legacies,  commencing  actions,  releasing  debts,  &c.,  and  indeed  any 
acts  done  which  belong  to  the  office  of  an  executor,  and  furnish  evidence  to 
creditors  of  his  being  such.  And  yet  there  are  other  acts,  equivocal  in  their 
character,  and  such  as  are  ordinarily  performed  by  an  executor,  which,  when 
explained,  as  they  may  always  be,  will  appear  to  be  mere  acts  of  kindness  and 
charity,  and  such  as  will  not  subject  a  stranger  to  the  actions  of  creditors ;  such 
as  locking  up  and  preserving  the  goods,  ordering  the  funeral  obsequies,  making 
a  schedule  of  assets,  feeding  the  cattle,  repairing  the  houses,  &o.  All  these,  and 
perhaps  many  other  acts,  may  be  necessary  for  the  comfort  of  the  family  and 
the  preservation  of  the  estate,  before  a  will  can  be  found  and  proved,  and  before 
administration  can  with  propriety  be  commenced."  Citing  Harrison  v,  Rowley, 
4  Yes.  jr.  212,  216,  and  many  other  English  authorities.  And  somewhat 
similar  views  seem  to  have  been  entertained  in  the  courts  of  Massachusetts. 
PctrsonSj  Ch.  J.,  in  Mitchel  v,  Lunt,  4  Mass.  65S.  But  it  has  always  been  held 
that  all  such  acts  are  cured  by  subsequent  letters  of  administration.  Shillaber 
V.  Wyman,  15  Mass.  322 ;  Andrew  v,  Gallison,  id.  825 ;  Emery  v.  Berry,  8  Fos- 
ter, 473.  And  it  was  also  said,  by  Wilde ,  J.,  in  Campbell  v.  Sheldon,  13  Pick. 
8,  24,  that  an  executor  de  son  tort  cannot  settle  the  estate,  nor  collect  the  debts 
due,  nor  make  any  valid  disposition  of  the  effects  belonging  to  the  estate.  See 
also  Bennett  v.  Ives,  30  Conn.  329 ;  Marcy  v.  Marcy,  32  Conn. 

By  the  present  statute  in  Massachusetts,  an  executor  de  son  tort,  who  can 
only  exist  so  long  as  there  is  no  rightful  administration  of  the  estate  (see  cases 
before  cited),  "  shall  be  liable  to  the  rightful  executor  or  administrator  for  the 
full  value  of  the  goods  or  effects  of  the  deceased  taken  by  him,  and  for  all 
damages  caused  by  his  acts  to  the  estate  of  the  deceased ;  and  he  shall  not 
be  allowed  to  retain  or  deduct  any  part  of  the  goods  or  effects,  except  for  such 
funeral  expenses  or  debts  of  the  deceased,  or  other  charges  actually  paid  by  him, 
as  the  rightful  executor  or  administrator  might  have  been  compelled  to  pay." 
Gen.  Stats,  ch.  94,  §  15. 

This  brief  history  of-  the  law  upon  this  subject,  in  two  of  the  American  states, 
may  safely  be  regarded  as  a  fair  indication  of  the  tendency  of  the  public  mind 
in  America,  in  all  the  states.  There  will  be  found  an  extensive  note  upon  the 
subject,  in  Mr.  Fish's  edition  of  Wms.  Executors,  vol.  i.  p.  226.    The  result  of 
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acts,  doubtless,  as  have  been  done  in  good  faith  by  the  executor, 
before  receiving  his  letters  testamentary,  —  will  be  held  entirely 


all  the  American  cases  seems  to  be,  that  where  there  is  a  rightful  administrator, 
or  the  interference  with  the  effects  of  the  deceased  is  under  claim  of  right,  or 
with  the  bon&  fide  intention  of  preserving  the  goods  belonging  to  the  estate, 
there  will  be  no  ground  to  charge  one  as  executor  de  son  tort.  Morrill  v.  Mor- 
rill, 1  Shep.  415;  Nesbit  v.  Taylor,  1  Rice,  296;  O'Reiley  v.  Hendricks,  2  Sm. 
&  M.  388;  Hawkins  u.  Johnson,  4  Blackf.  21 ;  Chandler  v.  Davidson,  6  Id.  SU?; 
Foster  V.  Nowlin,  4  Miss.  18.  A  purchase  of  an  executor  de  son  tort  confers  no 
better  title  than  that  of  the  vendor.  Carpenter  v.  Going,  20  Ala.  687.  Execu- 
tors de  son  tort  can  only  be  compelled  to  account  with  the  rightful  personal  rep- 
resentative.    Muir  V,  The  Trustees  of  the  Orphan  House,  3  Barb.  Ch.  477. 

Any  one  assuming  to  dispose  of  the  effects  belonging  to  the  estate  of  a  person 
deceased  may  be  held  responsible  to  the  rightful  personal  representative,  in  tort, 
or  £oT  a  conversion  of  such  goods,  whether  such  representative  receive  his  ap- 
pointment before  or  after  the  conversion.  Man  well,  Adm.  v.  Briggs,  17  Vt. 
R.  1 76.  And  in  many  of  the  American  states  such  unlawful  intcrmeddler  ij 
fubject  to  responsibility  as  an  executor  de  son  tort.  White  v.  Mann,  13  Shep- 
ley,  361 ;  Scoville  v.  Post,  8  Edw.  Ch.  203;  Mitchell  v.  Kirk,  3  Sneed,  319; 
Emery  v.  Berry,  8  Foster,  473.  By  statute  in  New  Hampshire,  executors  in 
their  own  wrong  are  liable  to  the  creditors  of  the  estate,  to  double  the  value  of 
the  estate  so  intermeddled  with.  Bellows  r.  Goodall,  32  New  H.  Rep.  97.  In 
Texas  no  such  responsibility  is  recognized.  Ansley  v.  Baker,  14  Texas,  607 ; 
and  in  ^lississippi  he  is  only  liable  to  the  extent  of  goods  in  his  hands.  Hill  v. 
Henderson,  13  Sm.  k  M.  688. 

The  courts  in  North  Carolina,  whose  decisions  have  always  been  regarded 
as  of  the  greatest  weight,  have  recognized  this  form  of  responsibility  more 
thoroughly  than  those  of  any  other  state  perhaps.  Bailey  v.  Miller,  5  Iredell, 
444;  McMorine  v.  Storey,  4  Dev.  &  Batt  189;  Sturdivant  v.  Davis,  9  Iredell, 
365. 

It  seems  agreed  on  all  hands  that  one  cannot  become  executor  de  son  tort 
hy  mtermeddiing  with  the  lands  of  the  deceased,  since  this  is  only  a  wrong  com- 
mitted against  the  estate  of  the  heir  or  devisee,  as  the  case  may  be.  Mitchel  v. 
Lont,  4  Mass.  658 ;  Nass  v.  Van  Swearingen,  7  S.  &  R.  196.  And  the  &ct  that 
an  executor  de  son  tort  does  not  collect  the  efiects  of  the  deceased,  and  pay  the 
debts  dae  from  the  estate,  is  no  justification  to  the  creditors  to  levy  upon  the 
real  estate  belonging  to  the  estate,  as  the  lands  of  the  deceased  are  in  no  sense 
asets  in  the  hands  of  an  executor  de  son  tort.  Mitchel  v.  Lunt,  supra,  by  Par- 
KfUj  Ch-  J* 
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Talid,  his  title  by  the  probate  of  the  will  and  granting  of  letters 
testamentary,  being  made  good,  and  having  relation  back  to 
the  time  of  the  decease  of  the  testator.  This  presumptive  rela- 
tion back,  is  of  so  conclusive  a  character,  that  even  if  the  ex- 
ecutor before  obtaining  letters  should  bring  a  suit  in  his  own 
name,  as  executor,  on  behalf  of  the  estate,  or  appear  in  court  to 
defend  a  suit  pending,  at  the  decease  of  the  testator,  or  brought 
against  his  estate  after  his  decease,  it  will  be  rendered  valid 
from  the  beginning,  by  the  subsequent  probate  and  granting  of 
letters  testamentary.  This  intendment  of  the  law,  that  admin- 
istration was  granted  at  the  precise  moment  of  the  decease  of 
the  testator  or  intestate,  is  made  indispensable  to  maintain  the 
continuity  of  title  between  the  deceased  and  his  personal  repre- 
sentative. It  has,  therefore,  become  an  elementary  principle  in 
the  law,  that  this  presumption  is  one  not  liable  to  contradiction 
by  proof. 

5.  It  is  often  an  important  question  how  far  the  title  of  the 
executor  or  administrator  extends  into  other  states  than  that 
where  administration  is  primarily  taken.  As  a  general  rule,  in 
the  American  states,  the  authority  of  a  personal  representative 
is  strictly  limited  to  the  state  from  which  it  is  derived.  This 
is  in  analogy  to  the  practice  in  the  ecclesiastical  courts,  where 
the  Ordinary  was  held  to  have  no  authority  beyond  the  limits  of 
his  own  diocese,  and  that  consequently  he  could  confer  none.'' 


The  one  who  makes  himself  liable  as  executor  in  his  own  wrong  may  be  de- 
clared against  as  the  rightful  executor,  and  may  protect  himself  by  proving  that 
fact,  and  is  never  liable  beyond  the  assets  coming  to  hu  hands.  Rogers^  J., 
in  Stockton  v.  Wilson,  3  Fenn.  Bep.  130 ;  Brown  v.  Lovitt,  6  Foster,  493. 
This  relation  back  of  the  appointment  of  one  as  executor  or  administrator  can 
only  afford  a  shield  as  to  those  acts  which  come  properly  within  the  scope  of 
the  authority  of  a  rightful  ex^utor  or  administrator.  Bellinger  v.  Ford,  21 
Barb.  811. 

'  Story,  Conflict  of  Laws,  Bedf.  ed.  529  a- 529  k,  where  we  have  brought 
together  some  of  the  leading  cases  upon  this  point,  and  where  it  will  appear 
that  the  several  American  states  are  to  be  regarded  as  strictly  foreign  to  eacb 
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« 

6.  There  are,  however,  some  well-established  exceptions  to 

this  rule,  or  perhaps,  strictly  speaking,  extensions  of  it,  which 

have  the  appearance  of  exceptions. 

(1.)  An  executor  or  administrator,  after  perfecting  his  title  to 

the  personal  property  of  the  estate  by  due  proof,  and  obtaining 
proper  letters,  may  maintain  an  action  in  his  own  name,  with- 
out describing  himself  as  executor  or  administrator,  for  the 
recovery  of  damages  for  any  injury  done  to  any  of  the  personal 
property  of  the  estate,  after  the  decease  of  the  testator  or  in- 
testate; such  action  being  founded,  not  upon  the  title  of  the 
deceased,  but  upon  that  of  his  personal  representative,  as  such.^ 
It  follows,  by  consequence,  that,  as  the  executor  or  administra- 
tor, by  virtue  of  his  ofBce,  becomes  seised  in  his  own  right  of 
all  the  personal  effects  of  the  decedent  in  possession,  whether  in 
his  actual  custody  or  not ;  if  such  effects  shall  be  carried  into 
and  withheld  from  the  executor  or  administrator  in  any  other 
state,  American  or  foreign,  an  action  may  be  maintained  un* 
questionably  in  the  name  of  such  executor  or  administrator, 
without  taking  letters  of  administration  in  such  foreign  state  or 
country. 

other,  as  to  the  settlement  of  estates.  See  post,  pi.  17 ;  Smith  v.  Guild,  S4  Me. 
443. 

•  Adams  v.  CheTerel,  Cro.  Jac.  11 S.  The  majority  of  the  court  here  say,  the 
executor  "hath  election  to  bring  it  either  of  his  own  possession  or  as  executor." 
And  there  are  many  instances  where  a  foreign  administrator  or  executor  has 
been  allowed  to  dispose  of  personal  estate  out  of  the  state,  such  as  bank  shares, 
without  taking  new  letters  of  administration.  Hutchins  v.  State  Bank,  12  Met. 
421 ;  Trecothick  v.  Austin,  4  Mason,  16.  But  as  to  mere  choses  in  action,  unless 
paid  Tolnntarily,  it  is  clear  that  a  personal  representative  abroad  cannot  enforce 
them  without  taking  new  letters ;  and,  strictly  speaking,  it  is  rather  an  exten- 
sion of  the  rule,  by  construction,  to  allow  an  executor  or  administrator  in  one 
state  to  collect  the  effects  in  another  state  and  bring  them  within  his  own  juris- 
diction, and  there  administer  upon  them.  But  where  there  are  no  creditors  in 
the  foreign  jurisdiction,  the  only  effect  of  an  administration  there  being  to  col- 
lect and  remit  the  effects  to  the  principal  administration,  this  is  allowed  to  be 
done  by  the  principal  administration,  without  any  express  authority  within  that 

jnradiction,  the  irregularity  being  one  of  form  merely. 

2* 
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(2.)  So,  too,  where  the  tide  to  property  in  possession,  and 
even  in  choses  in  action  of  a  negotiable  character,  becomes  per- 
fected under  the  administration  in  one  state  or  country,  any 
action  requisite  to  vindicate  and  enforce  such  title  in  any  for- 
eign state  may  be  maintained  without  recourse  to  any  local 
administration.^ 

7.  But  beyond  these  and  similar  exceptional  cases,  the  power 
and  authority  of  an  executor  or  administrator  is  limited  to  the 
state  or  country  where  it  is  granted.  He  cannot  maintain  an 
action  in  any  other  state  or  country  where  he  declares  upon  the 
title  of  the .  decedent,  nor  can  he  show  title  to  any  personal 
property  in  possession  which  was  not  within  the  jurisdiction 
of  the  probate  courts  in  the  place  of  the  domicil  of  the  deceased 
at  the  time  of  such  decease,  or  which  has  not  been  voluntarily 
carried  there  since  that  tune  from  a  foreign  state  in  which  the 
deceased  owed  no  debts.  For,  in  every  state  where  there  is 
personal  or  real  estate  and  debts  owing,  a  right  attaches  for  a 
distinct  administration,  and  this  dates  from  the  time  of  the 
decease. 

8.  Hence,  where  there  is  a  principal  administration  in  the 
place  of  the  domicil  of  the  decedent,  and  in  other  states  there 
are  creditors  and  estate,  real  or  personal,  belonging  to  the  estate, 
there  accrues  a  right  to  an  auxiliary,  or  ancillary  administration, 
as  it  is  called,  since  it  is  subsidiary,  and,  as  it  were,  supplemen- 
tal, to  the  principal  administration. 

9.  But  these  administrations  are  regarded  as  wholly  inde- 
pendent of  each  other  ;^  so  much  so,  that  a  judgment  recov- 
ered against  the  personal  representative  of  the  estate  in  one 
state  forms  no  ground  of  action  against  such  representative  in 
another  state.^^ 


*  Vanqaelin  v,  Bouard,  10  Jur.  N.  s.  566;  Bullock  v.  Rogers,  16  Yt  R. 
294. 

^  Aspden  v.  Nixon,  4  How.  U.  S.  R  467.  This  question  has  repeatedly 
arisen  before  tbe  United  States  Supreme  Court,  and  has  finally  settled  down 
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10.  But  it  must  be  conceded,  that  where  there  are  no  cred- 
itors beyond  thd  limits  of  the  principal  administration,  there  is 
no  reason  why  the  debtors  of  the  estate  may  not,  by  making 
payment  to  the  personal  representative  in  the  place  of  the  princi« 
pal  administration,  obtain  a  valid  release  of  the  cause  of  action. 
And  it  is  upon  this  ground,  we  apprehend,  that  it  has  been  so 
often  affirmed  and  decided,  that,  although  the  authority  of  the 
personal  representative  is  limited  to  the  state  where  he  is  ap« 
pobted,  he  may  nevertheless  collect  the  effects  of  the  decedent 
in  any  other  country,  and  give  a  valid  release  to  all  who  may 
have  there  incurred  any  liability  to  the  estate.^^ 

11.  It  is  upon  this  ground  we  apprehend,  that,  as  held  by 
Nelsom  and  Curtis^  JJ.  in  Mackey  v.  Goxe,^  in  eveiy  case  of  an 
auxiliary  administration,  it  depends  upon  the  discretion  of  the 
Probate  Court  granting  such  administration,  after  the  satisfaction 
of  all  claims  within  that  jurisdiction,  or  where  none  such  exist, 
whether  the  remaining  assets  should  be  there  distributed  by  the 
administration  within  that  jurisdiction,  or  remitted  to  the  prin« 
cipal  administration  for  distribution  there  ;  and  until  that  ques* 
tiou  is  determined  the  ancillary  administrator  is  in  no  default. 

12.  It  must  follow  from  this  proposition  —  and  it  is  abun- 
dantly fortified  by  the  decisions  in  the  different  American  states^^ 

upon  the  rule  stated  in  the  text     Stacy  v.  Thrasher,  6  How.  U.  S.  44 ;  Hill  t;. 
Tbcker,  18  How.  458 ;  McLean  v.  Meek,  18  How.  16. 

°  Stevens  v.  Gaylord,  11  Mass.  256 ;   Story,  Conflict  of  Laws,  §§  515,  515  a, 
•Dd  cases  cited. 
"  18  How.  U.  S.  Kep;  100. 

^  Heirs  of  Porter  v.  Hejdock,  6  Y t  R.  874.    This  subject  is  considerably 

(fisciisKd  in  Dawes  v.  Head,  8  IHck.  128,  which  was  the  case  of  an  ancillary 

■dfflinistration,  and  the  intimation  here  is,  that  where  the  whole  property  is  not 

nfficient  to  pay  all  the  debts,  the  creditors  in  the  ancillary  administration  should 

only  be  paid  their  ratable  proportion,  taking  the  property  and  debts  in  both 

junBdictiona  into  account,  and  that  the  balance  be  remitted  to  the  principal  ad- 

fflinistratioD,  to  be  then  distributed  to  creditors  there,  in  order  to  make  them 

equal  with  the  other  creditors.    But  this  rule  has  not  been  followed  in  more 

recent  cases. 
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—  that  SO  long  as  there  are  creditors  within  the  jurisdiction  of 
tlie  ancillary  administration,  they  will  have  a  legal  right  to 
insist  upon  having  all  the  assets  within  that  jurisdiction  there 
administered  and  distributed ;  and  the  residue  in  the  hands  of 
the  ancillary  administrator,  whether  he  may  be  the  same  or  a 
different  person  from  the  one  holding  the  principal  administra- 
tion, may  be  remitted  to  the  principal  administration  for  distri* 
bution  there,  or  the  administrator  in  the  ancillary  administra- 
tion may  be  ordered  to  pay  over  the  amount  to  those  persons 
who  shall  be  found  entitled  to  receive  the  same  in  the  principal 
administration,  so  as  to  enable  them  to  take  the  bene&t  of  any 
security  for  faithful  administration  in  the  ancillary  jurisdiction, 
as  was  done  in  Heirs  of  Porter  v.  Heydock.^  This  question  is 
elaborately  discussed  in  Jeunison  v.  Hapgood.^^ 

18.  While  the  principal  administration,  so  far  as  all  claims 
against  the  estate  are  concerned,  unless  it  be  creditors  in  the 
place  of  an  ancillary  administration,  is  entitled  to  receive  and 
distribute  the  whole  estate ;  and  as  it  will  make  no  difference 
as  to  all  other  claimants  whether  the  distribution  is  in  fact  made 
in  one  place  or  aupttier,  since,  wherever  made,  it  must  be 
made  according  to  the  law  of  the  place  of  the  domicil  of  the 
deceased,  the  ancillary  administrator  has  no  binding  duty  of 
administering,  beyond  collecting  and  remitting  to  the  principal 

^*  10  PicL  77.  This  subject  is  considerably  discussed  in  Churchill  v,  Boyden, 
17  Yt  R.  819.  And  the  opinion  here  expressed  is,  that  only  resident  creditors 
will  be  considered  in  an  ancillary  administration,  and  that  such  creditors  will  be 
paid  in  full,  where  the  estate  upon  the  whole  is  clearly  sufficient  for  that  pux^- 
poee,  and  the  balance  remitted  to  the  principal  administration  for  distribution 
among  the  legatees  or  next  of  kin.  It  is,  however,  held,  that  this  last  is  only  by 
courtesy,  and  that  a  final  distribution  may  be  made  in  the  place  of  the  sub- 
sidiary administration,  if  for  any  reason jt  is  deemed  expedient  And  it  is  also 
Bud,  that  in  cases  where  the  entire  funds  of  the  estate  are  insufficient  to  pay 
creditors  in  full,  it  is  more  common  to  make  only  a  pro  rata  payment  to  the 
local  creditors.  Tins  rule  seems  to  be  favored,  in  addition  to  cases  elsewhere 
referred  to  by  the  following:  Davis  v.  Estey,  8  Pick.  475;  Miller's  Estate,  8 
Rawle,  312;  Olivier  v.  Townes,  14  Martm,  93. 
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administrator,  except  so  far  as  to  satisfy  the  claiors  of  creditors 
within  his  own  jurisdiction.  Hence  a  very  strict  construction 
has  been  adopted  as  to  the  extent  of  the  claims  of  an  ancillary 
administrator  in  regard  to  the  effects  of  the  deceased.  As 
where  the  ancillary  administration  brought  suit  against  a  per- 
son  who  was  indebted  to,  or  had  in  his  possession,  money 
belonging  to  the  estate  in  his  hands,  but  who  did  not  reside 
within  the  jurisdiction  of  the  ancillary  administration,  it. was 
held  no  recovery  could  be  had,  as  such  debt  or  money  did  not 
constitute  assets  within  the  jurisdiction,  and  that  it  made  no 
difference  that  no  other  administration  upon  the  estate  had 
been  taken,  and  that  there  were  creditors  within  the  ancillary 
jurisdiction  unsatisfied.^  The  ancillary  administration  cannot 
be  'allowed  to  draw  into  its  jurisdiction  any  assets  not  locally 
situated  within  its  limits. 

14.  It  is  upon  this  ground  that  some  of  the  discrepancies,  or 
apparent  discrepanciesi  in  the  American  cases,  as  to  the  right  of 
the  principal  administrator  to  receive  payment  of  a  debt  due 
the  estate,  where  the  debtor  resides  out  of  the  jurisdiction,  pro- 
vided there  are  no  unsatisfied  creditors  within  that  jurisdiction, 
may  be  reconciled.  But  so  long  as  such  creditors  remain  un- 
satisfied, a  payment  of  debts  in  that  jurisdiction  to  the  prin- 
cipal administrator  will  afford  no  defence  against  a  suit  by  an 
ancillary  administrator  appointed  in  that  jurisdiction.^^ 

»  Abbott,  Admr.  v.  Coburn,  28  Vt  R.  663. 

*  Yaugfan  o.  Barret,  5  Vt  R.  333 ;  Shaw^  Ch.  J.,  in  Rand  v.  Hubbard,  4 
Met.  R.  252.  It  11  bere  held  that  debts  due  the  estate  in  any  state  constitute 
a  ground  of  probate  jurisdiction  in  the  place  of  the  residence  of  the  debtor, 
according  to  the  rule  of  the  English  law  that  such  debts  constitute  bona  nota- 
bOia  in  the  place  of  the  residence  of  the  debtor.  Hilliard  v.  Cox,  1  Ld.  Ray. 
562.  We  haTe  said  nothing  in  our  text  in  regard  to  the  question  of  bona  nota- 
bilia,  which  occupies  considerable  space  in  the  English  books  on  the  settlement 
of  estates,  because  it  has  no  application  to  questions  arising  in  the  American 
states,  except  incidentally.  It  will  be  found  sufficiently  defined  in  2  Black, 
Comm.  509.  Where  any  person  at  the  time  of  his  decease  had  chattels,  either 
in  povessioii  or  action,  in  more  than  one  diocese,  of  the  value  of  £  5  or  more,  it 
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15.  There  ^are  some  intimations  in  the  American  decisions, 
that  where  the  assets  in  the  ancillary  administration  are  more 
than  sufficient  to  pay  the  debts  there,  and  all  the  property  be- 
longing to  the  estate  is  less  than  the  debts,  so  that  there  will  be 
a  deficiency  in  the  principal  administration  for  payment  of  debts, 
that  full  payment  is  not  to  be  made  to  the  creditors  in  the  an- 
cillary administration.^^  But  unless  there  is  some  special  statute 
to  that  effect,^^  we  do  not  well  comprehend,  upon  general  prin- 
ciples, how  this  blending  of  the  two  administrations  can  be 
effected.  As  no  creditor,  out  of  the  jurisdiction  of  the  ancillary 
administration,  can  present  his  claim  before  the  commission 
of  the  ancillary  administration,  the  personal  representative  can, 
strictly  speaking,  know  nothing  of  any  other  creditor,  and  he 
lias  nothing  to  do  with  the  general  settlement  of  the  estate.  !AI1 
claimants,  except  local  creditors,  should,  more  properly,  be  re- 
ferred to  the  principal  administration.^ 

16.  The  final  distribution  among  all  the  claimants  of  an  estate 
can  more  conveniently  and,  unless  for  special  reasons  it  is  other- 
wise ordered  by  an  ancillary  administration,  should  be  made 
in  the  place  of  the  principal  administration.^  We  shall  have 
occasion  to  pursue  this  topic  more  in  detail  under  the  head  of 
Settling  Accounts  and  Marshalling  Assets. 

gave  the  archbishop  or  metropolitan  of  the  province  jurisdiction  of  the  adminis- 
tration, which  could  therefore  only  be  taken  in  the  prerogative  court  of  such 
province.  Unfortunately,  in  the  economy  of  the  American  governments,  there 
is  no  provision  for  embracing  different  states  in  a  prerogative  administration, 
'  which  would  tend  very  much  to  simplify  and  render  uniform  the  proceedings  in 
the  settlement  of  estates  situated  partly  within  the  limits  of  different  states. 

^'  Dawes  v.  Head,  8  Pick.  128 ;  Davis  v.  Estey,  8  Id.  475. 

»  Mass.  Gen.  Stat.  c.  100,  §§,40,  42;  8  Met.  114. 

"  lUchards  v,  Dutch,  8  Mass.  506 ;  Dawes  v.  Boylston,  9  Mass.  887. 

"  Fay  V.  Haven,  3  Met  R.  109 ;  Wheelock  v.  Pierce,  6  Cush.  288.  It  is  here 
held,  that  although  the  principal  administrator  have  assets  sufficient  to  pay  aU 
debts  and  take  ancillary  administration  where  there  are  creditors,  he  is  not 
bound  to  pay  these  latter  creditors  beyond  the  amount  received  within  that 
jurisdiction.  They  must  resort  to  the  principal  administration,  where  the  assets 
were  received  and  are  to  be  administered. 
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17.  It  may  not  be  out  of  place  to  repeat  here  some  portion  of 
our  discussion  of  this  and  analogous  topics,  in  the  late  edition 
of  Mr.  Justice  Story^s  Conflict  of  Laws.^ 

(1.)  There  is  a  very  elaborate  note  of  the  American  cases  upon 
tliis  general  subject  in  the  later  editions  of  Kent's  Commenta* 
ries,^  in  which  it  is  very  clearly  shown,  that  the  law  of  this  coun- 
try recognizes  no  privity  between  the  different  administrations 
in  diflerent  states,  but  that  each  is  sovereign  within  its  own 
limits,  and  none  have  any  authority  beyond  that  extent.  To 
this  point  may  be  cited  numerous  leading  cases  from  different 
states,  where  the  subject  is  extensively  discussed.^ 

(2.)  The  subject  of  remedies,  in  regard  to  the  distribution  of 
the  estates  of  deceased  persons,  in  the  national  tribunals,  where 
the  parties  in  interest  reside  in  different  states,  has  been  consid* 
erably  discussed  in  the  Supreme  Court  of  the  United  States. 
It  is  there  settled  that  a  creditor  cannot  have  an  execution  in  a 
court  of  the  United  States,  so  as  to  levy  upon  the  property  of 
an  estate  represented  as  insolvent,  and  which  is  in  the  course  of 
settlement  as  such.^  Whether  it  is  competent  for  state  author- 
ity to  compel  foreign  creditors,  in  all  cases,  to  seek  their  remedies 
in  the  state  courts  against  the  estates  of  decedents,  to  (he  exclu- 

"  Story,  Confl.  Laws,  Redfield's  ed.  §§  529  a-529  m. 

"  Vol.  2,  pp.  434,  435. 

"  Goodall  V.  Marshall,  11  N.  H.  R  88 ;  Dawes  v.  Boylston,  9  Mass.  R.  337 ; 
Stevens  v.  Gaylord,  11  id.  256;  Porter  v.  Heydock,  6  Vt  R.  374;  Bullock  v, 
Rogers,  16  Vt.  294 ;  Abbot  t;.  Cobum,  28  Vt  R.  663 ;  Fay  v.  Haven,  3  Met.  K 
109;  GravUlon  v.  Richard's  Exr.,  13  Louis.  R.  293;  Mothland  v.  Wireman,  3 
Fenn.  R.  185.  It  was  held,  in  an  early  case  in  Vermont,  Hunt  ».  Fay,  7  Vt.  R. 
170,  thai  where  the  principal  administration  was  in  one  state,  and  a  creditor 
having  his  domicil  there  failed  to  present  his  claim  before  the  commissioners,  by 
which  he  was  barred  from  any  recovery  of  the  same  in  that  state,  that  having 
removed  into  another  state,  where  there  was  an  ancillary  administration,  he 
could  not  present  it  there,  his  neglect  to  present  it  in  the  first  instance  having 
eztingnished  his  debt.  But  according  to  present  views,  the  debt  was  only  barred 
as  a  claim  upon  the  estate  so  long  as  he  remained  within  that  jurisdiction. 

«  Williams  v.  Benedict,  8  How.  107;  Feale  v.  Fhipps,  14  id.  368;  Bank  of 
Tennessee  v.  Horn,  17  How.  157. 
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sion  of  the  jurisdiction  of  the  Uuited  States  courts,  seems  not 
to  have  been  fully  determined.^  But  upon  principle  it  would 
not  seem  competent  for  the  several  states  to  exclude  the  juris- 
diction of  the  national  tribunals  in  matters  of  this  kind,  any 
more  than  in  common-law  actions.  But  tlie  mode  of  enfor- 
cing remedies  in  tlie  United  States  courts  will  undoubtedly  be 
attended  with  some  embarrassments.  And  where  the  state 
laws  provide  that  suits  pending  at  the  decease  of  a  debtor, 
whose  estate  is  represented  insolvent,  shall  be  discontinued 
and  brought  before  the  commissioners  of  insolvency,  we  do  not 
see  but  this,  if  binding  at  all,  must  extend  to  the  national  courts, 
the  same  as  a  statutory  bar. 

(3.)  It  would  seem  to  be  the  established  rule,  however,  in  the 
national  tribunals,  to  allow  a  foreign  creditor  to  pursue  bis 
claim  to  judgment  there,  without  regard  to  state  laws,  confer- 
ring exclusive  jurisdiction  in  the  settlement  of  estates  upon 
particular  state  courts  or  commissioners.  But  such  judgments 
must  be  brought  into  the  Probate  Court  before  any  distribution 
is  there  decreed,  or  else  it  would  seem  impracticable  to  entitle 
them  to  an  equal  share  in  the  distribution,  where  the  assets 
proved  insufficient  to  pay  all  the  creditors. 

(4.)  But  in  a  case  where  all  the  creditors  had  been  paid,  and 
the  administrators  still  held  assets  in  their  hands,  the  creditor, 
having  recovered  judgment  in  the  courts  of  the  United  States, 
was  held  entitled  to  maintain  a  bill  in  equity  in  those  courts  to 
enforce  the  payment  of  his  judgment  before  any  distribution  to 
the  heirs,  notwithstanding  such  judgment  had  not  been  pre- 
sented before  the  commissioners  of  insolvency  appointed  to 
audit  all  the  claims  against  the  estate,  and  the  provision  in  the 
state  statutes  that  all  claims  not  presented  to  such  commis- 
sioners should  be  forever  barred  after  a  certain  time,  which  in 
this  case  had  already  expired.^ 

"  Green's  Admx.  v.  Creighton,  28  How.  90, 107. 

**  The  Union  Bank  of  Tennessee  v.  Jolly's  Admr.  18  How.  503 ;  Green's 
Admx.  V.  Creighton,  23  How.  90. 
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(5.)  The  question  of  the  right  of  those  claiming  title  through 
deceased  parties  to  maintain  an  action  in  a  foreign  forum  to 
enforce  those  rights,  without  having  taken  letters  of  administra- 
tion there,  was  extensively  discussed,  in  a  recent  case,  before 
the  Court  of  Common  Pleas,  where  it  was  held,  that  the  widow 
of  a  French  subject,  who  became  donee  of  the  universality  of  the 
real  and  personal  estates  of  the  succession  of  her  husband,  and 
in  whom  as  such  all  his  rights,  by  the  law  of  France^  vested, 
and  who  was  entitled  to  enforce  the  same  in  her  own  name, 
and  who  also  became  liable  for  all  her  husband's  liabilities,  and 
who  was  compelled  to  pay  the  amount  of  certain  bills  of  ex- 
change, of  which  her  husband  was  drawer  and  the  defendant 
acceptor,  and  who  had  recovered  judgment  thereon  in  France 
against  the  defendant;  was  not  bound  to  take  out  letters  of 
administration  in  England  in  order  to  entitle  her  to  maintain 
an  action  upon  such  judgment.^  * 

(6.)  The  last  case  seems  to  go  upon  the  ground  that  the 
plaintiff  claimed  in  her  own  right,  and  not  in  the  right  of  the 
deceased.  This  might  have  been  placed  upon  the  mere  ground 
of  judgment  recovered  in  the  name  of  the  plaintiff.  But  the 
court  placed  the  case  mainly  upon  the  ground  that  the  plaintiff, 
by  paying  the  debts  of  her  husband,  had  become  the  owner,  in 
her  own  right,  of  all  the  effects  belonging  to  his  estate,  and 
might  enforce  those  rights  in  her  own  name.  This  may  be  true 
of  personal  estate  in  possession  of  a  foreign  executor,  and  which 
is  afterwards  converted  in  a  foreign  state,^  but  is  more  question- 
able in  regard  to  choses  in  action,  which  can  only  be  sued  by 
some  personal  representative  of  the  deceased,  appointed  by  the 
probate  courts  in  the  forum  where  the  action  is  brought.^ 

(7.)  A  question  has  arisen  in  regard  to  the  comparative  au- 
thority of  the  state  and  national  tribunals,  in  declaring  the  law 


'  Yanqiielizi  9^  Bouard,  10  Jar.  k.  8.  566. 

*  Bollock  V,  Bogen,  16  Yt  R.  294. 

*  Whyte  V.  Boee,  8  Q.  B.  Bep.  498. 

PABTH.  8 
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of  a  particular  state  or  district,  in  which  those  courts  hold  concur- 
rent jurisdiction.*^  And  in  a  matter  of  general  jurisprudence, 
where  the  national  court  of  last  resort  had  presumed  to  disre- 
gard the  authority  of  tlie  state  courts,^  in  such  cases,^  and  had 
yirtuallj  overruled  the  decision  of  the  state  court,  after  the  prin- 
ciple had  been  acquiesced  in  for  more  than  thirty  years,  and  the 
very  case  for  nearly  twenty  years,  and  when  it  was  only  collat- 
erally before  them,  the  decision  in  the  national  court  was  dis- 
sented from  by  three  judges,  and  was  so  manifestly  a  departure 
from  its  usual  course,  and  so  much  a  usurpation  of  authority 
over  the  state  courts,  that  it  was  not  and  could  not  be  followed 
by  the  state  courts,  without  a  virtual  surrender  of  their  inde- 
pendent action.  While  it  is  probable  enough  that  the  decision 
of  the  national  court  may  be  just  and  equitable  as  to  the  private 
rights  involved  in  the  particular  case,  it  seems  quite  certain  that 
the  principle  involved,  or  claimed  to  be  involved,  of  disregard- 
ing the  authority  of  the  court  of  last  resort  in  the  state,  as  to 
what  the  law  of  the  state  i^,  cannot  fairly  be  maintained. 


SECTION   III. 

THE  MODE  OF  PBOOF  OF  WILLS  BEFORE  THE  COURT  OF  PROBATE. 

1.  Cases  dmded  into  contentions  and  non-oontentions ;  or,  those  in  common  form, 

and  those  in  solemn  form, 
n.  1.  Sammaiy  of  the  English  practice,  and  present  mles  and  orders  of  court 
S.  When  proof  is  made  in  common  form,  and  when  in  solemn  form. 
8.  Mode  of  proceeding  where  proof  in  solemn  form  is  desired. 

4.  The  American  practice,  in  non-contentioos  matters,  should  be  more  simple. 

5.  The  general  practice  here  is  to  reqmre  the  attendance  of  one  of  the  witnesses. 

»  Towle  V.  Forney,  14  N.  Y.  Ct  App.  423. 

"  Clarke  v.  Van  Surlay,  15  Wendell,  436;  s.  c.  20  Wendell,  365;  S.  P. 
Matter  of  Bostwick,  4  Johns.  Ch.  100. 
»  WiUiamaoQ  v.  Berry,  8  How.  U.  S.  495. 
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ft.  Witnesses  to  wills  shoald  not  be  required    to  attend  court,  anless  objection  to 
wilL 

7.  One  witness  sufficient,  if  be  remember  all  the  requisites  to  Talid  execution. 

8.  Witnesses  not  obtainable,  signatures,  and  that  of  testator,  may  be  proved. 

9.  The  different  degrees  of  certainty  resulting  from  the  testimony  of  the   sab- 

scribing  witnesses. 

10.  The  extent  of  search  required  to  admit  secondary  evidence. 

11.  Witnesses  to  will  regarded  as  such  from  the  attestation. 
13.  The  rule  in  Equity  stated  somewhat  differently. 

IS.  The  grounds  for  presuming  the  probate  of  a  will  stated. 

14k  When  testator's  knowledge  of  contents  of  will  should  be  proved. 

15.  Ln  New  York  the  courts  of  probate  annex  conditions  limiting  the  extent  of  the 

probate. 

16.  Bat  they  do  not  assume  to  reform  the  will. 

17.  Error  of  fact  not  affecting  testamentary  intention  of  no  effect, 
n.  21.  New  York  cases  considered. 

18  and  n.  25.  Grounds  upon  which  courts  of  equity  compel  discovery  in  aid  of  the 
proceedings  of  probate  court 

19.  Greater  necessity  for  drcuraspection  as  to  testator's  knowledge  of  contents  of 

will,  where  he  is  deaf  and  dumb,  or  blind. 

20.  The  will  should  be  proved  in  place  of  domicil,  without  regard  to  the  locality 

of  the  personal  estate. 

§  3.  1.  The  Englbh  courts  of  probate,  both  while  that  juris- 
diction was  oretained  in  tlie  ecclesiastical  courts  and  iii  the  pres- 
ent Court  of  Probate  and  Matrimonial  Causes,  make  a  formal 
division  of  causes  for  the  proof  of  wills,  into  those  in  common 
form  and  those  in  solemn  form ;  the  distinction  embracing  the 
two  classes  of  cases  which  with  us  are  more  commonly  called 
contested  and  non-contested  cases.^ 

'  Under  the  present  English  statute,  1  Vic.  ch.  26,  §  9,  any  will  having  a  per- 
fect attestation  danae  and  the  requisite  number  of  witnesses  naay  be  admitted 
to  probate,  upon  the  affidavit  of  the  executor  alone,  that  he  believes  it  to  be  the 
last  will  and  testament  of  the  deceased.  If  the  attestation  clause  is  defective, 
the  affidavit  of  one  of  the  witnesses  is  required.  If  the  affidavit  proves  the  ez- 
ecntbn  to  have  been  in  fact  regular,  probate  may  be  allowed ;  if  not,  intestate 
administration  is  granted.  The  rules  established  in  the  Court  of  Probate  in 
England,  nnder  the  preceding  statute,  in  1S58,  divide  all  business  into  two  classes, 
— **  conten^os  "  and  *^  non-contentions  business."  The  mode  of  proceeding  is 
mneh  the  same  as  already  indicated.    The  application  for  probate  and  for  let- 
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2.  But  the  distinction  is  not  precisely  the  same  as  that  be- 
tween contested  and  non-contested  cases  with  us,  since  in  the 


ten  of  administration  is  made  to  the  registrar  of  the  courts  in  the  several  dis- 
tricts where  the  decedent  had  his  domicil  at  the  time  of  his  decease ;  or  where 
he  had  no  such  domicil  in  any  district,  to  the  principal  registry,  in  all  cases. 
Upon  receiving  the  will  the  registrar  inspects  the  same,  to  find  if  all  the  stat- 
utory requisites  have  been  complied  with,  and  the  attestation  clause  is  regular. 
If  any  defect  appear,  it  must  be  supplied  by  affidavit  of  one  of  the  witnesses ; 
or  in  default  of  that,  by  the  next  best  evidence  attainable.  The  defect  being 
thus  supplied,  the  affidavit  forms  part  of  the  probate,  that  all  may  appear  reg- 
ular upon  the  face  of  the  probate. 

The  will  appearing  regular  upon  its  face,  or  any  apparent  defects  being 
supplied,  the  registrar  examines  to  find  if  there  are  any  interlineations  or  alter- 
ations ;  if  so,  proof  must  be  given  of  their  being  made  before  execution,  unless 
they  are  noted  before  the  attestation  of  the  witnesses,  or  in  the  margin,  and 
attested  by  the  initials  of  the  witnesses'  names,  or  else  there  must  be  proof  of 
the  re-execution  of  the  will,  or  the  valid  execution  of  a  codicil  subsequent  to 
making  the  interlineations  or  alterations.  In  default  of  their  being  accounted 
for  in  one  of  these  modes,  they  will  form  no  portion  of  the  probate ;  but  the 
probate  will  be  enrolled,  with  the  erased  words,  if  legible,  and  if  not  legible, 
with  blanks  for  the  erasures,  the  interlineations  being  wholly  omitted.  If  any 
doubt  arise  upon  any  of  these  points,  the  registrar  communicate^with  the  prin- 
cipal re^stry,  and  obtains  the  advice  of  the  judge  how  to  proceed.  If  every- 
thing is  made  satisfactory,  the  probate  is  allowed. 

Papers  referred  to,  or  where  there  is  any  indication  that  any  paper  has  been 
attached  to  the  wUl,  and  subsequently  separated  from  it,  such  papers  must  be 
produced,  or  satisfactorily  accounted  for. 

Wills  merely  in  execution  of  a  power  will  not  be  admitted  to  probate  without 
consulting  the  judge  and  having  his  specific  directions. 

By  the  established  rules  of  the  English  Court  of  Probate  the  executor  may 
be  put  to  the  proof  of  a  will  in  sdemn  form,  by  the  filling  of  a  caveat  ia  the 
Court  of  Probate  for  the  district  where  the  testator  was  domiciled  at  the  time  of 
his  decease,  requiring  noUce  to  the  person  filing  the  same  of  any  application  for 
probate,  who  must  be  either  the  next  of  kin  or  some  one  interested  under  the 
will.  This  caveat  remains  in  force  for  six  months,  and  must  then  be  renewed. 
If  application  is  made  for  probate  after  the  filing  of  such  caveat,  the  registrar 
gives  the  person  filing  the  same  warning  of  the  application  by  letter  addressed 
to  the  place  specified  in  die  caveat,  conveyed  through  the  post-office.  And 
upon  the  party  answering  to  the  warning,  **  the  matter  shall  be  entered  as  a 
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proof  of  wills  in  common  form  in  the  English  courts  of  probate, 
no  notice  to  those  opposed  to  the  will  is  given,  and  no  one  can 
object  to  the  allowance  of  the  proof.  The  executor  acts  his 
own  discretion  in  regard  to  which  form  of  proof  he  will  adopt. 

cause  in  tlie  court-book,  and  the  contentions  business  shall  thereupon  be  held  to 
oommenee." 

Where  there  is  no  caveat  filed,  or  no  entry  of  appearance  in  reply  to  the 
warning,  the  execator  may  nevertheless  proceed  in  solemn  form,  by  issuing  a 
citation  to  all  persons  interested  in  opposition  to  the  probate  of  the  will,  which, 
in  ordinary  cases,  will  extend  only  to  the  next  of  kin  in  England,  —  the  probate 
there  extending  only  to  the  title  of  the  personalty,  —  and  in  America,  where  the 
probate  binds  both  real  and  personal  estate,  to  the  heir  or  heirs,  and  next  of 
kin^  wbich  by  special  enactment  in  most  of  the  states  are  identical.  Or  where 
probate  has  issued,  in  the  first  instance,  in  common  form,  those  interested  in 
opposition  to  the  will  may  put  the  executor  to  prove  the  same  in  solemn  form 
by  a  citation  to  that  effect,  requiring  also  that  the  executor,  within  eight  days, 
return  the  probate  to  the  office  of  the  registrar,  and  show  cause  why  the  same 
dionld  not  be  revoked. 

We  have  taken  the  foregoing  summary  of  the  rules  of  the  present  English 
Court  of  Probate,  from  those  Rules  and  Orders  established  under  20  &  21  Vic. 
di.  77  &  21,  and  22  Yic.  ch.  95. 

The  nature  of  the  proceeding  in  the  probate  of  the  will  in  solemn  form  is 
well  defined  in  Brown  v.  Anderson,  13  Ga.  Rep.  171,  as  requiring  that  all  par- 
ties in  interest  be  duly  cited  to  witness  the  proceedings,  that  the  will  be  pro- 
duced in  open  court,  that  the  witnesses  be  there  examined,  and  that  all  parties 
in  interest  have  the  privilege  of  cross-examination.  Such  probate,  it  is  said,  is 
coocluave.  But  we  apprehend  that  probate  in  common  form  —  that  is,  where 
no  one  appears  to  contest  the  probate — is  equally  conclusive,  the  American 
practice  commonly  requiring,  in  all  cases,  general  notice,  by  publication  of  the 
time  and  place  of  probate,  whether  in  common  or  in  solemn  form,  —  the  only 
practical  difiference  in  the  two  made  in  the  practice  of  many  states  being,  that 
the  former  is  allowed  where  no  objection  is  interposed,  and  the  latter  is  always 
Rqnired  where  any  contestant  appears.  But  in  some  of  the  states  the  same 
di^ction  prevails  between  probate  in  conmion  form  and  solemn  form  as  in  the 
English  practice,  the  former  being  wholly  ex  parte,  and  not  conclusive  upon 
any  one  interested  in  the  estate,  and  who  shall  demand  probate  in  solemn  form 
within  the  time  allowed  by  statute.  Brown  v.  Anderson,  supra ;  Armstrong  v. 
Baker,  9  Ired.  109 ;  Kinard  v.  Riddlehoover,  3  Rich.  258 ;  Etheridge  o. 
Corprew,  3  Jones  Law,  14;  Carroll  v.  Llewcllin,  1  Har.  &  McHen.  162. 

8« 
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If  he  is  informed  of  objections  being  made  against  the  will,  or 
has  reason  to  expect  them,  he  naturally  adopts  the  solemn  form 
of  proof.  And  on  the  contrary,  if  no  ground  of  objection  is 
known  to  exist,  and  no  such  objection  is  expected,  he  will  nat^ 
urallj  proceed  in  common  form.' 

8.  Where  proof  in  solemn  form  is  intended,  formal  notice  is 
given  to  all  parties  interested.^  And  where  the  will  is  proved 
in  the  first  instance  in  common  form,  any  one  interested  in  the 
estate  may,  within  reasonable  time,^  cite  the  executor  to  make 
proof  of  the  will  in  solemn  form,  or  per  testes. 

4.  This  is  the  form  of  proof  most  in  use  in  the  American 
states  in  regard  to  wills.  Sut  the  proof  of  wills  in  common 
form  exists  in  a  considerable  number  of  the  American  states.^ 
We  shall  scarcely  be  required  to  dwell  longer  upon  this  distinc- 
tion. It  may  not,  hdVrever,  be  deemed  altogether  out  of  place 
to  suggest  here,  that  if  the  practice  in  the  American  probate 
courts  were  made  to  conform  more  nearly  to  that  of  the  English 
statute  ^  in  regard  to  all  non-contested  cases,  requiring  no  pro- 
duction and  proof  by  witnesses  where  no  opposition  appeared, 
and  the  will  appeared  regular  upon  its  face,  it  would  save  con- 
siderable expense,  sometimes,  without  much  liability  to  error  in 
consequence  of  Uie  change.  We  have  always  felt  surprise  that 
witnesses  should  be  required  to  attend  the  probate  courts  before 
any  objection  was  made. 

5.  But  the  more  common  practice  in  the  American  probate 


*  1  Wms.  Exrs.  292-  299. 

'  The  notice  in  such  cases,  in  the  American  states,  by  statate,  is  only  required 
to  be  by  publication  in  some  newspaper  circulating  in  the  place  of  the  domicil 
of  the  testator.  In  the  English  practice,  it  seems  to  be  by  special  summons. 
1  Wms.  Exrs.  299  et  seq. 

*  This  in  some  instances  has  been  held  to  extend  to  thirty  years.  1  Jarmaa 
on  Wills,  (Perk,  ed.)  223 ;  Noyes  v.  Barber,  4  N.  XL  Rep.  406 ;  1  Wms.  Exra. 
210. 

*  Mr.  Perkins,  in  his  edition  of  Jarman,  yoI.  i.  pp.  222,  223,  enumerates  New 
Hampshire,  Yirginiar  Tennessee  and  some  others.    Ante,  n.  1. 
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courts  is  to  require  the  attendance  of  at  least  one  of  the 
subscribing  witnesses  to  the  will  at  the  time  of  probate,  all 
objectors  having  been  warned  by  general  public  notice  to  be 
present  at  that  time,  and  interpose  anj  objections  they  may 
have  against  the  allowance  of  the  will  and  probate  of  the 
same.^ 

6.  There  can  be  no  adequate  reason  for  requiring  the  attend- 
ance of  one  of  the  witnesses,  or,  as  is  sometimes  done,  of  three, 
where  all  parties  objecting  to  the  probate  have  been  warned  to 
appear,  and  no  objection  is  interposed.  And  there  can  be  no 
ground  for  the  argument  in  favor  of  this  course,  that  no  one  can 
know  beforehand  whether  objections  will  be  made  or  not ;  since 
in  a  course  of  practice  where  all  wills  are  required  in  the  first 
instance  to  be  proved  in  solemn  form,  it  would  be  but  reason- 
able to  give  the  executor,  or  those  propounding  the  will  for  pro- 
bate, an  opportunity,  at  an  after  term  or  adjourned  session  of 
the  court,  to  meet  any  objections  which  should  be  interposed.^ 

*  Ante,  pt  1,  pp.  29-51.  This  subject  is  here  so  extensively  discussed,  that 
▼e  need  not  further  attempt  it.  We  think  it  ought  to  be  established  as  a  stand- 
ing rule  of  practice  in  courts  of  probate,  that  the  affidavit  of  one  of  the  wit- 
nesses, taken  out  of  court,  shall  be  sufficient  to  establish  a  will  that  is  regular 
upon  its  &ce  and  contains  a  perfect  attestation  clause,  where  no  objection  to  the 
probate  is  interposed.  And  it  has  been  lately  decided  in  the  English  Court  of 
Probate,  that,  in  contentious  proceedings,  the  party  propounding  the  will  is  not 
bound  to  call  both  the  attesting  witnesses.  Forster  v»  Forster,  33  L.  J.  Prob. 
113.  But  if  the  one  called  testify  against  the  execution  of  the  will,  he  must 
call  the  other.  Owen  v,  Williams,  9  L.  T.,  n.  s.  86  ;  32  L.  J.  Prob.  159.  The 
practice  in  the  English  courts  is,  where  the  witnesses  to  a  will,  or  some  of  them, 
resde  abroad,  and  their  attendance  cannot  be  procured,  to  appoint  a  commia- 
skni  of  one  or  more  persons,  who  may  act  either  jointly  or  severally,  for  tak- 
ing the  testimony  of  such  absent  witnesses,  and  for  this  purpose  to  attach  the 
original  will  to  the  commission,  an  attested  copy  being  first  deposited  in  the 
n^istry.  Forster  v.  Forster,  10  Jur.  k.  s.  594.  In  such  cases,  where  a  com- 
missioner  is  appointed  in  an  ex  parte  suit,  he  must  be  nominated  by  the  court, 
and  not  by  the  party.    Lodge  v.  Lodge,  32  L.  J.  Mat.  Cas.  93.  * 

'  A  coarse  of  practice,  under  rules  somewhat  umilar  to  those  prevailing  in 
the  Fpgl««h  Coort  of  Probate,  would  be  found,  we  believe,  exceedingly  useful 
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7.  Ill  addition  to  what  we  have  just  referred  to,*  we  may 
suggest  here,  that  in  contentious  causes  in  the  Court  of  Probate, 
those  who  propound  the  will  should  produce  all  the  witnesses, 
or  account  for  their  absence.  It  will  not  be  required  in  all  cases 
that  all  the  witnesses  should  be  examined  by  them,  since  the 
testimony  of  one  witness,  whose  memory  is  distinct  to  all  the 
requisite  points  of  the  proof,  will  be  sufficient  to  make  a  case. 
It  is  not  requisite  that  the  attestation  of  the  other  witnesses  be 
proved  by  their  own  testimony.  For,  although  the  law  requires 
more  than  one  witness  to  the  execution  of  a  will,  it  is  not  be- 
cause any  different  measure  of  proof  is  intended  to  be  thereby 
established,  in  the  case  of  wills,  from  that  which  obtains. in  all 
cases,  —  that  of  the  testimony  of  one  credible  witness.  The 
greater  number  of  witnesses  are  required  in  the  authentication 
of  wills,  in  order  to  guard  against  fraud  or  imposition,  and  to 
secure  satisfactory  proof,  after  the  lapse  of  the  long  period  of 
time  and  the  numerous  accidents  liable  to  occur  between  the 
execution  of  wills  and  the  time  of  probate,  which  in  many 
instances  extends  over  many  years.  That  this  is  so  will  readily 
occur  to  all,  when  it  is  considered  that  the  proof  of  the  due  ex- 
ecution of  a  will  sometimes  rests  upon  the  testimony  of  one 
witness  corroborated  by  circumstances,  where  both  the  other  wit- 
nesses to  the  transaction  are  either  wholly  oblivious  in  regard  to 
it,  or  else  deny  either  their  signatures  or  the  fact  of  being  present 
at  the  execution.  And  even  where  all  the  witnesses  except  one 
were  deceased  or  beyond  the  jurisdiction  of  the  court,  and  the 
witness  present  deposed  that  the  attestation  was  to  the  blank 
signature  of  the  testator,  the  will  was  nevertheless  admitted  to 

and  acceptable  in  the  American  courts  of  probate.  But  from  the  fact  that  many 
of  the  judges  are  not  professionally  educated,  and  that  frequent  changes  in  the 
incumbents  occur  in  many  of  the  states,  it  is  more  difficult  to  introduce  the 
needful  changes  in  the  practice  of  those  courts.  It  seems  to  be  expected  by 
many,  t^at  the  legislatures  in  the  several  states  will  see  to  these  matters  in  due 
time.  But,  for  many  reasons,  that  is  the  last  place  where  they  ought  to  be  looked 
for,  or  where  they  could  fairly  be  expected  to  be  wisely  cared  for. 
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probate,  upon  the  general  presumption  that  the  will  was  written 
before  the  signature  of  the  testator,  founded  upon  the  ordinary 
mode  of  doing  business  of  that  character.^  And  in  Lowe  v. 
Joliffe^  the  will  was  established,  notwithstanding  all  the  wit- 
nesses testified  that  the  testator,  at  the  time  of  signing  his  will, 
was  utterly  incapable  of  making  a  will,  or  transacting  any  busi- 
ness whatever.^^  Some  of  the  judges  who  haTe  discussed  this 
point  insist  that  the  executor,  or  those  who  attempt  to  establish 
the  will,  must  first  examine  all  the  witnesses,  in  order  to  give 
&e  objectors  the  benefit  of  cross-examining  them,  either  upom 
the  point  of  due  execution  or  of  the  sanity  of  the  testator ;  but  w^ 
apprehend  that  nothing  more  is  fairly  demanded  in  such  cases 
than  what  is  stated  by  Spencer y  Ch.  J.,  in  Jackson  v.  Le  Grange  :^ 
^^  I  consider  it  well  settled,  that  on  a  trial  at  law,  where  the  exe- 
cution of  a  will  comes  in  question,  the  party  supporting  or 
claiming  under  it  is  not  under  the  necessity  of  calling  more  than 
one  of  the  subscribing  witnesses,  if  he  can  prove  the  execution ; 

but  if  the  witness  cannot  prove  these  requisites,  tho 

other  witnesses  ought  to  be  called."  It  is  probably  true  that  the 
opposing  party,  in  putting  the  other  witnesses  upon  the  standi 
may  have  somewhat  the  benefit  of  cross-examination  in  the  way 
of  putting  leading  inquiries,  and  sotne  cases  say  even  by  show- 
ing that  the  witness  had  made  declarations  out  of  court  incon- 
ostent  with  the  validity  of  his  attestation  of  the  will  as  a  valid 
instrument,  or  that  he  did  not  believe  the  testator  of  sane  mind 
at  the  time  of  execution,  and  that  he  had  attested  it  merely  to 
please  him.^ 

'  lAoyd  V.  Roberts,  12  Moore  P.  C.  C.  158  ;  ante,  pt  1,  p.  218,  and  n* 

*  1  Wm.  Bl.  B.  366. 

**  Jauncejr  v.  Thome,  2  Barb.  CL  40,  52,  53,  where  this  and  analogous  qnev- 
tbns  are  extensively  discussed  by  the  learned  Chancellor.  Ante,  pt  1,  pp.  32- 
39.    See  also  Jackson  v.  Chnstman,  4  Wend.  277. 

>^  19  Johns.  R  886,  388. 

"  Townahend  v.  Townshend,  9  6111.  506  ;  Harden  v.  Hays,  9  Penn.  St.  151. 
Bat  see  Baxter  i^.  Abbott,  7  Gray,  71 ;  Weatherhead  v.  Sewell,  9  Humph.  272 
post,  pL  11. 
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8.  It  seems  to  be  conceded  on  all  hands,  that  where  the  sub- 
scribing witnesses,  one  or  more,  are  disqualified  from  giving 
testimony  subsequent  to  the  time  of  attestation,  or  have  de- 
ceased, or  removed  beyond  the  jurisdiction  of  the  court,  so 
that  their  testimony  cannot  be  had,  the  will  may  bo  estab- 
lished by  proving  the  handwriting  of  the  witnesses  and  of  the 
testator ;  and  some  authorities  say,  by  proving  that  of  the  wit- 
nesses alone,  —  although  it  would  seem,  that  where  the  execu- 
tion of  such  an  instrument  as  a  will,  requiring  such  formalities, 
is  attempted  to  be  established  by  circumstantial  evidence,  it 
could  not  fail  to  strike  all  minds,  that  proof  of  the  signature  of 
the  testator  would  be  essential.^^ 

9.  It  is  obvious  that  the  testimony  of  the  witnesses  to  the 
execution  of  a  will,  after  the  lapse  of  the  considerable  period 
liable  to  intervene  between  the  execution  and  the  probate,  must 
be  of  almost  every  grade  of  certainty,  or  confirmation  of  the 
main  fact  inquired  after.  They  may,  one  or  more  of  them,  be 
able  to  recall  the  scene  of  the  execution  of  the  instrument,  and 
to  declare  the  compliance  with  every  minute  particular  required 
by  the  law ;  or  they  may  have  no  such  minute  memory  of  the 
particulars  which  occurred,  and  may  still  be  nearly  as  confident 
of  their  occurrence,  either  from  their  general  knowledge  of  what 
was  required  to  the  validity  of  the  execution,  and  being  assured 
from  general  habit  that  those  particulars  occurred  or  they  would 
not  have  subscribed  their  names  as  witnesses,  or  if  they  had 
done  so  and  anything  peculiar  had  occurred  or  been  omitted, 
they  should  have  recollected  it ;  or  else  from  the  enumeration 
of  all  the  particulars  in  the  attestation  clause,  and  having  sub- 
scribed it,  they  may  feel  more  or  less  assurance  that  such  facts 
occurred ;  or  they  may  have  no  recollection  of  the  transaction, 


"  Dean  v.  Dean,  27  Yt  R.  746.  The  authorities  are  here  discussed  some- 
what in  detail  by  Mr.  Justice  Isham,  See  also  Sears  v.  Dillingham,  1 2  Mass. 
858,  361,  363 ;  Carrington  v.  Payne,  5  Yesey,  404,  411 ;  Patten  v.  Tallman,  27 
Miune,  17,  29. 


§  3.]    PROOF  OF  WILLS  BEFORE  THE  COURT  OF  PROBATE.      85 

and  onlj  be  able  to  identifj  their  own  signatures,  and  to  state 
their  presence  from  that  fact ;  and  this  alone  will  raise  a  prima 
facie  presumption  9  when  the  attestation  clause  is  regular,  that 
all  the  particulars  there  enumerated  did  occur.  And  even  where 
the  attestation  clause  is  omitted,  or  is  defective,  —  which  is  per- 
haps more  unfavorable  than  its  entire  omission,  —  there  still 
remains  a  prima  facie  presumption  that  all  which  appears  upon 
the  face  of  the  will  occurred  in  the  order  in  which  it  there  ap- 
pears, and  as  the  law  requires  it  should  be  done ;  upon  the 
natural  presumption  that  every  one  knows  the  law  and  will  be 
disposed  to  comply  with  its  requirements,  so  far  as  any  trans- 
action in  which  he  engages  is  concerned,  according  to  the 
maxim,  omnia  praesumuntur  rite  et  solennitei:  esse  acta  donee 
probetur  in  contrarium.^* 

^  Ante,  pt.  1,  pp.  228,  243,  and  cases  cited.  In  Clarke  v.  Dunnavant,  10 
Leigh.  13,  Tucker,  President  of  the  Conrt  of  Appeals,  said :  **  On  a  question  of 
probate,  the  defect  of  memory  of  the  witnesses  will  not  be  permitted  to  defeat 
the  will ;  bat  that  the  court  may  from  circumstances  presume  that  the  requisitions 
(^the  statute  have  been  observed,  and  that  tbey^  ought  so  to  presume  from  the  fact 
of  attestation,  unless  the  inferences  from  that  &ct  are  rebutted  bj  satisfactory 
eridence."     See  also  Bennett  v.  Sharp,  33  Eng.  L.  &  Eq.  618. 

In  the  State  of  New  York,  before  different  courts,  most  of  the  questions 
aSecting  the  probate  of  wills  hare  been  very  extensively  discussed.  See  Pee- 
bles V.  Case,  2  Bradf.  Sur.  Rep.  226.  In  Wilson  v.  Hetterick,  2  id.  427,  it  was 
held,  that  the  inability  of  the  witnesses  to  remember  any  testamentary  decla- 
ration of  the  testator,  in  the  case  of  a  will  recently  executed,  must  be  regarded 
as  fatal  to  the  proo£  But  it  is  otherwbe  where  the  transaction  is  of  long  stand- 
ing, especially  if  the  attestation  clause  is  perfect.  Chaffee  v.  B.  M.  C.  10 
Paige,  85,  90. 

Where  the  witnesses  to  the  will  are  all  strangers  to  the  testator,  —  which,  con- 
trary to  the  old  practice,  where  a  man  invited  his  friends  to  become  the  witnesses 
of  tins  solemn  act,  is  now  too  often  the  fact,  —  it  will  become  necessary  to  estab- 
Ush  hb  identity  by  independent  proof  of  his  handwriting,  or  in  some  other 
satis&ctory  mode.    Mowry  i;.  Silber,  2  Bradf.  Sur.  Rep.  133. 

The  requisites  to  the  validity  of  a  will  must  be  those  in  force  at  the  time  of 
Its  execution ;  but  the  mode  of  procedure  is  that  in  force  at  the  time  the  will  is 
pn^KKmded  for  probate.  Jauncey  v.  Thome,  2  Barb.  Ch.  Rep.  40,  50,  by  W(d- 
worth.  Chancellor. 

The  Court  of  Chancery  in  New  York  may,  by  statute,  issue  a  commission  for 
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10.  Tlie  degree  of  diUgence  required  in  the  search  for  the 
subscribing  witnesses  to  a  will  is  the  same  which  the  law  re- 
quires in  all  cases,  to  prove  loss.  It  must  be  bona  fide,  earnest, 
and  intelligent,  —  such  as  one  puts  forth  in  attempting  to  learn 
the  residence  or  place  of  business  of  any  one,  when  it  becomes 
important  to  his  interest  to  learn  such  Tacts ;  it  must  be  made 
in  all  places  where  the  witnesses  might  be  supposed  to  be 
found,  after  making  inquiry  in  all  places  and  of  all  persons 
where  and  of  whom  intelligence  may  fairly  be  supposed  attain- 
able.^^   Search  should  be  made  for  all  the  living  witnesses.^^ 

11.  Where  evidence  is  given  of  the  witnesses  to  the  will 
having  conspired  to  perpetrate  a  fraud  in  the  fabrication  of  the 
will,  it  has  been  held  that  this  is  such  an  impeachment  of  their 


the  proof  of  a  wiU,  either  of  real  or  personal  estate,  in  all  cases  where,  from 
the  absence  of  the  will  or  the  non-residence  of  the  witnesses,  it  cannot  be  proved 
in  the  nsnal  manner  before  the  Surrogate.  Matter  of  Hornby,  2  Paige,  429. 
But  this  power  is  limited  to  the  Chancellor,  and  cannot  be  exercised  by  a  Vice- 
chancellor,    lb.  ^ 

A  merelj  temporary  absence  of  the  witnesses  to  a  will  does  not  justify  the 
probate  upon  proof  of  their  handwriting ;  they  must  reside  permanently  abroad. 
Stow  V.  Stow,  1  Bedf.  5  Sur.  Rep.  805. 

It  was  held  in  an  early  case  in  Massachusetts,  (Chase  v.  Lincoln,  8  Mass. 
Rep.  286,)  that  any  party  interested  in  the  probate  of  the  will  might  insist  upon 
the  production  of  all  the  witnesses,  if  living,  and  subject  to  the  process  of  the 
court  But  if  it  is  impossible  to  procure  any  one  of  them,  the  court  will  proceed 
without  him,  ex  necessitate.  But  it  is  no  objection  to  the  validity  of  the  probate 
of  the  will,  that  it  appears  on  the  face  of  the  record  that  all  the  witnesses  were 
not  present.  The  legal  presumption  in  favor  of  the  record  will  imply  there  was 
some  solid  reason  for  the  absence.  Brown  v.  Wood,  17  Mass.  68, 72,  78.  Where 
testimony  is  taken  through  the  agency  of  an  interpreter,  it  should  appear  that 
he  was  sworn.  Amory  v.  Fellowes,  5  l^Iass.  Rep.  219.  But,  afler  judgment, 
this  will  be  presumed.  If  a  witness  is  dead,  or  out  of  the  jurisdiction  of  the 
court,  proof  of  his  handwriting  will  be  held  prima  facie  evidence  that  he  duly 
attested  the  will  Nickerson  v.  Buck,  12  Cnsh.  882 ;  Engles  v,  Bruington,  4 
Yeates,  845. 

"  1  Greenl.  £v.  §  574,  and  cases  cited. 

>*  Miller  v.  Miller,  2  Bing.  N.  C.  76;  James  r.  Famell,  1  Turn.  &  Russ. 
417. 
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Yeracity  that  general  evidence  of  good  character  is  admissible 
in  reply,  even  where  some  of  the  witnesses  were  dead.^^  It  is 
regarded  the  same  as  if  the  witnesses  had  given  testimony  of  the 
facts  implied  or  embraced  in  the  attestation,^^  and  were  shown, 
out  of  court  to  have  made  statements  or  done  acts  in  conflict 
with  such  testimony. 

12.  Ancient  wills  have  been  established  upon  proof  of  the 
signature  of  the  testator  done,  the  instrument  appearing  reg- 
ular in  other  respects.^  The  rule  in  chancery  upon  a  bill  to 
establish  a  will  is,  or  has  been  regarded,  as  somewhat  more  strin- 
gent in  regard  to  proof  than  that  which  we  have  indicated  in 
Ae  preceding  paragraph.  The  rule  there,  as  stated  by  an  emi- 
nent equity  judge  in  America,  is  that  all  the  subscribing  wit- 
nesses, if  living  and  competent  to  testify,  must  be  called  by  the 
party  seeking  to  establish  the  will,  and  must  be  examined  by 
him,  so  as  to  give  the  adverse  party  an  opportunity  to  cross- 
examine  them  as  to  the  sanity  of  the  testator,  and  the  circum- 
stances attending  the  execution  of  the  will.^ 

13.  After  a  great  lapse  of  time,  a  will  appearing  regular  upon 
its  face,  and  found  in  the  proper  custody,  i  e.  in  the  office  of  the 
Secretary  of  State,  in  a  state  where  the  probate  of  wills  is  effect- 
ire  to  pass  real  as  well  as  personal  estate,  although  affording  no 
other  evidence  of  probate,  was  held  admissible  in  evidenoe.^^ 


*  2  PhiL  Ev.  (Cowen  &  HOI'S  ed.)  978 ;  2  Starkie  Ev.  1268. 

"  Walworthy  Chancellor,  in  Scribner  v.  Crane,  2  Paige,  147;  ante,  pt.  1,  §  13, 
pL5. 

"  Duncan  v.  Beard,  2  Nott  &  McC.  400. 

*  Wdw&rth,  Chancellor,  in  Jauncey  v.  Thome,  2  Barb.  Ch.  40,  52;  ante, 
pt  1,  pp.  82  -  39. 

*  Stephens  v.  French,  3  Jones,  Law,  359.    The  question  of  the  effect  of  the 

%Me  of  time  in  regard  to  the  probate  of  wills  has  been  a  good  deal  discussed 

in  the  American  courts.    The  English  rule  of  admitting  a  will  after  the  lapse 

of  tUrtf  jrears,  where  it  comes  from  the  proper  custody,  and  especially  where 

the  possession  has  been  in  accordance  with  its  provisions,  to  be  read  without 

proof  of  its  execution,  seems  generally  to  have  prevailed  in  those  states  where 

PABTU.  ^ 
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But  we  do  not  well  comprehend  how  the  probate  of  a  will  can 
fairly  be  presumed,  unless  there  were  evidence  of  the  destruction 
of  the  records  of  the  court  having  the  appropriate  jurisdiction, 
or  else  some  proof  from  which  it  might  reasonably  be  inferred 
that  such  record  might  not  have  been  made,  even  where  the 
probate  had  been  passed.  In  ordinary  cases,  the  mere  fact  of 
the  non-appearance  of  the  record  of  the  probate  in  the  proper 
place  of  deposit,  would  afford  such  conclusive  evidence  against 
its  having  ever  existed,  as  to  put  at  defiance  all  rational  pre- 
sumption to  the  contrary. 

14.  There  has  been  considerable  discussion  in  the  courts  and 
among  text-writers  as  to  the  degree  of  proof  required,  or  the 
ground  of  presuming,  that  the  testator  knew  the  contents  of 
the  instrument  propounded  as  his  will  at  the  time  of  executing 
the  same ;  and  much  nice  learning  might  be  collected  upon  the 
point.  But  we  apprehend  that  where  the  testator  is  shown  to 
liave  executed  an  instrument  as  his  will,  being  in  his  right  mind 
and  of  ordinary  capacity,  and  no  circumstances  appearing  to 
induce  suspicion  of  fraud  or  imposition,  it  will  be  presumed 


the  probate  of  the  will  only  operates  upon  the  title  to  personalty.  1  Greenl. 
Ev.  §§  21,  142  -144 ;  Northrop  v.  Wright,  7  Hill,  476 ;  Staringw.  Bowen,  6  Barb. 
109 ;  Jordan  v.  Cameron,  12  Ga.  Rep.  267 ;  Hall  v.  Gittings,  2  Har.  &  J.  112. 
The  New  York  cases  seem  to  require,  in  order  to  admit  a  will  to  be  read  in  evi- 
dence without  proof  of  execution,  that  it  be  more  than  thirty  years  old,  and 
that  the  possession  shidl  have  followed  its  provisions,  or  that  there  be  other 
equivalent  grounds  for  presuming  it  genuine.  Jackson  v.  Luquere,  5  Cow.  221 ; 
Same  v,  Thompson,  6  id.  178;  Same  v.  Christman,  4  Wend.  277  ;  Fetherly  v, 
Waggoner,  11  id.  599;  Jackson  v.  Laroway,  S  Johns.  Cas.  283. 

It  seems  that  in  those  states  inhere  the  probate  is  evidence  in  regard  to  real  as 
well  as  personal  estate,  that  an  ancient  will,  where  there  appears  some,  although 
defective,  proof  of  probate,  will  be  received  in  evidence,  the  presumption  omnia 
rite  acta  being  corroborated  by  the  lapse  of  time.  Giddings  v.  Smith,  15  Yt. 
844;  Jordan  v.  Cameron,  12  Ga.  Bep.  267. 

It  is  no  fatal  objection  to  the  probate  of  a  will  that  more  than  twenty  years 
have  elapsed  since  the  decease  of  the  testator.  Shumway  v,  Holbrook,  1  Pick. 
114. 
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that  he  was  awaro  of  its  contents.  But  in  many  cases  there 
may  be  special  reasons  for  requiring  more  careful  inquiry  into 
the  fact  of  the  testator's  knowledge  of  the  contents  of  the  paper 
executed  as  his  will.  If  he  is  in  extreme  old  age,  more  or  less 
imbecile  in  understanding/surrounded  by  interested  parties,  in- 
capable of  reading  or  writing,  either  from  loss  of  sight  or  want 
of  education,  and  in  some  other  cases,  probably,  it  might  be 
no  more  flian  reasonable  to  require  something  more  than  the 
ordmary  ground  of  assurance  upon  that  point.  And  this  will 
be  so  in  an  especial  manner  where  the  provisions  of  the  will 
are  extraordinary  or  unnatural.  But,  notwithstanding  all  these 
considerations,  and  some  others  which  might  occur,  we  are  not 
aware  that  any  rule  of  law  can  be  laid  down  in  regard  to  it. 
It  must  be  left  to  the  consideration  of  the  triers  of  the  facts, 
under  all  the  circumstances  of  the  case,  whether  the  testator 
executed  it  understandingly.^ 

15.  In  one  case  where  the  question  received  considerable  at- 
tention,^ it  was  held,  that  where  the  testator,  having  sufficient 


"  BiUinghuTBt  v.  Yickers,  1  FhilUm.  187;  Rodd  v.  Lewis,  2  Cas.  temp.  Lee, 
176;  Goose  o.  Brown,  1  Cart  707;  Fawcett  i7.  Jones,  3  Phillim.  434,  476  ;  Wheeler 
9.  Aldenon,  3  Hagg.  574, 587 ;  Browning  v.  Budd,  6  Moo.  P.  C.  C.  430 ;  Dumell  v. 
Corfield,  1  Rob.  51.  Kthe  party  benefited  under  the  will  drew  it  up,  very  sat- 
vbetorj  proof  should  be  given  that  the  dispositions  were  freely  made  by  the 
testator.  Croft  v.  Day,  1  Curt  784;  s.  c.  3  Moore  P.  C.  C.  136.  And  the 
Bme  rule  seems  to  have  been  acted  upon  in  the  Ecclesiastical  Court,  where  the 
testator  was  blind,  or  unable  to  read  from  defect  of  education.  Barton  v.  Bobins, 
3  FhDlim.  455,  n.  (b) ;  Fincham  v.  Edwards,  8  Curt.  63 ;  s.  c.  affirmed,  4 
Moow  P.  C.  C.  198 ;  ante,  pt  1,  pp.  54,  58.  But  this  rule  will  only  apply 
to  rach  wills  as  are  unofficious,  or  contrary  in  some  respects  to  the  natural  af- 
fections of  the  testator.  1  Wms.  Exrs.  312 ;  Brogden  v.  Brown,  2  Add.  441, 
449. 

"  Burger  v.  Hill,  1  Bradf.  Sur.  Rep.  360.  The  Surrogate,  Mr.  Bradford, 
here  ^scussed,  with  great  learning  and  ability,  both  the  authorities  and  the 
principles  iuTolved. 

It  is  declared  in  the  subsequent  case  of  Creeley  v.  Ostrander,  3  Bradf.  Sur. 
Bep.  107,  that  the  jurisdiction  of  the  surrogate,  in  respect  to  the  correction  of 
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testamentary  capacity,  but  with  bis  mind  in  a  debilitated  and 
prostrate  condition,  himself  gave  instructions  to  counsel  for 
drawing  his  will  shortly  previous  to  his  death,  but  did  not  him- 
self comprehend  the  legal  force  of  the  general  disposition  which 
he  directed  to  be  made  by  the  terms  of  his  will,  by  reason  of 
supposing  that  a  leasehold  interest  in  land  would  pass  as  real 
estate,  it  being  in  fact  mere  personalty,  and  passing  as  such  in 
law,  that  the  will  could  only  be  admitted  to  probate  under  a 
limited  decree,  and  to  the  extent  only  that  it  correctly  expressed 
the  testamentary  intentions  of  the  testator. 

16.  It  was  not  here  attempted  to  reform  the  instrument  so  as 
to  make  it  speak  the  real  intentions  of  the  testator.  No  court 
can  do  this.  But,  inasmuch  as  he  gave  his  personalty  to  one 
and  his  real  estate  to  others,  intending  thereby  to  pass  a  valu- 
able leasehold  interest,  but  which,  by  the  terms  of  his  will, 
would  pass  under  the  clause  intended  to  embrace  only  the  re- 
maining personalty,  the  probate  court  excluded  it  from  the  oper- 
ation of  the  will,  thus  leaving  it  to  pass  under  the  general 
statutes  of  distribution,  having  no  power  to  direct  that  it  should 
pass  according  to  the  intention  of  the  testator,  as  real  estate 
under  the  general  clause  directed  by  him  to  be  inserted  in  his 
will  for  that  purpose. 

17.  It  is  no  suflRcient  ground  to  refuse  the  probate  of  the  will 
that  error  in  matter  of  fact  has  been  committed  by  the  testator, 
unless  it  be  of  a  character  to  defeat  his  testamentary  inten- 
tions.^ 

18.  It  is  suggested  elsewhere  that  there  is  but  slight  occasion 
for  courts  of  equity  to  interpose  in  aid  of  the  courts  of  probate, 

mistakes,  is,  by  the  necessary  operation  of  tlie  statote,  merely  negative,  and 
limited  to  refusing  probate  of  a  will  or  part  of  a  will,  and  does  not  extend  to 
inserting  any  matter  into  the  instrament,  however  certain  it  may  be  that  it  was 
the  purpose  of  the  testator  that  it  should  have  so  read.  These  decisions  go 
upon  general  grounds,  and  not  upon  any  special  provisions  of  the  New  York 
statutes. 
**  Boell  V.  Schwartz,  4  Bradf.  Sur.  Rep.  13. 
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in  this  country,  by  way  of  compelling  discovery,  since  the  pro- 
bate courts  have  that  power,  to  a  considerable  extent,  upon 
general  principles,  and  fully,  under  the  statutes  which  exist  in 
most  of  the  states,  admitting  the  parties  to  give  testimony  with- 
out restriction.  The  same  course  of  practice  obtained  in  the 
English  courts  of  equity,  and  for  similiar  reasons,  except  as  to 
that  last  stated,  while  the  probate  jurisdiction  remained  in  the 
ecclesiastical  courts.  But  since  the  change  of  probate  jurisdic- 
tion in  England  to  a  separate  tribunal,  which  has  not  the  same 
power  to  compel  discovery  from  parties,  it  has  been  considered 
that  a  bill  for  discovery  in  aid  of  proceedings  in  the  probate 
court  may  be  maintained  in  the  courts  of  equity.^ 

19.  In  the  case  of  testators  being  deaf  and  dumb,  or  blind, 
there  will  obviously  arise  greater* necessity  for  circumspection 
on  the  part  of  the  tribunals  where  the  testamentary  act  is 
offered  for  probate.  It  is  said,  in  a  recent  English  case,^  that 
in  the  case  of  a  deaf  and  dumb  testator,  who  could  neither  read 
nor  write,  and  who  conversed  by  signs  and  not  by  means  of  the 
deaf  and  dumb  alphabet,  probate  would  not  be  granted,  unless 
the  nature  of  the  signs  by  which  the  testator  signified  his  knowl- 
edge and  approval  of  the  contents  of  the  will  were  made  known 
to  the  court,  so  that  they  could  form  an  estimate  of  their  re- 
liability. 

20.  It  makes  no  difference  in  regard  to  admitting  a  will  to 
probate,  in  the  place  where  the  testator  had  his  last  domicil, 
that  the  instrument  professes  to  deal  exclusively  with  property 


*  Fuller  V.  Ingrabam,  5  Jur.  N.  8.  510.  Sir  W,  Page  Wood,  V.  C,  here 
said :  ^*  It  is  possible  the  court  of  probate  may  examine  witnesses  upon  inter- 
rogatories, but  a  question  might  arise  whether,  when  you  have  the  answer  to 
the  interrogatory  as  to  documents,  you  could  enforce  the  production  of  those 
documents  as  yon  can  in  equity."  For  this  reason  alone,  if  for  no  other,  he 
considered  the  bill  should  be  retained,  and  that,  after  interrogatories  filed,  pro- 
ceedings should  be  stayed  until  they  were  answered,  and  all  proper  redress 
afforded. 

"  Geale  in  re,  S3  L.  J.  Prob.  125  ;  12  W.  R  1027 ;  Dig.  10  Jur.  N.  s.  185. 

4* 
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out  of  that  jurisdiction,  since  personal  propertj,  wherever  sit- 
uate, follows  the  person.^ 


SECTION   IV. 

SPECIAL  FORMS  OP  PROBATE  AND  OF  LETTERS  TESTAMENTARY. 

1.  Separate  letters  of  administntion  not  granted  to   co-ocdinate    and  joint   ex- 

ecaton. 
n.  2.  Probate  of  will  in  fac-eimile. 
S.  Portions  of  the  will  excladed  from  probate  if  not  legitimatelj  of  it. 

3.  Different  executors  may  have  separate  and  distinct  functions  by  their  letters. 

4.  Will  limited  in  operation,  general  administration  may  be  granted  of  remainder. 

5.  Form  of  probate.    Translation  of  foreign  wills. 

6.  Probate  coart  may  be  compelled* to  proceed  by  mandamos,  having  no  valid 

excase. 
n.  15.  Prohibitions  may  issue  to  probate  court. 

7.  All  papers  of  testamentary  character  must  be  probated.  f 

8.  Wills  in  execution  of  powers  required  to  be  proved. 

9.  But  paper  appointing  guardian  not  entitled  to  probate. 

§  4.  1.  In  the  English  practice,  several  joint  executors  may 
come  in  and  take  letters  testamentary  and  of  administration  at 
different  times,  a  copy  of  the  probate  of  the  will  being  attached 
to  each ;  and  the  powers  thus  conferred  will  be  joint  and  co-ordi- 
nate, U  would  seem.^  But  nothing  of  this  kind,  as  a  general 
thing,  exists  in  the  American  courts  of  probate.  All  the  ex- 
ecutors who  accept  the  trust  join  in  the  application  for  probate 
and  for  letters  testamentary ;  and  where  the  powers  of  the  ex- 
ecutors are  co-ordinate  and  joint,  but  one  letter  of  administra- 
tion, with  the  probate  of  the  will,  is  issued.^ 

"  Winter  in  re,  80  Law  J.  Proh.  56. 

*  1  Wma.  Exrs.  334. 

'  In  the  English  practice,  in  cases  where  the  constroctaon  of  the  will  is  liable 
to  be  affected  by  the  precise  form  in  which  erasures,  interlineationB,  or  alter^ 
ations  appear  upon*  the  face  of  the  instniment,  the  court  wiU  order  the  probate 
to  pass  in  fac-simile.  1  Wms.  Exrs.  298.  But  in  all  such  cases  it  is  understood, 
that  the  fac-simile  copy  made  for  the  probate  will  embrace  only  such  alterations 
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2.  It  is  customary  in  the  English  practice  to  exclude  portions 
of  the  will  from  probate,  where  they  do  not  legitimately  belong 
to  the  instrument ;  as,  for  instance,  where  a  particular  clause 
has  been  inserted  by  fraud,  without  the  knowledge  of  the  tes* 
tator,  in  his  lifetime  ;  ^  or  where  it  is  done  by  forgery  after  the 
death  of  the  testator;^  or  where  a  particular  portion  of  the 
will  has  been  induced  by  fraud  of  the  party  in  whose  favor  it 
is ;  ^  or  where  actual  incapacity  is  shown  at  the  time  of  making 
the  latter  portion  of  the  will.^  In  all  these,  and  other  analogous 
cases,  the  court  of  probate,  in  England,  is  accustomed  to  g^ant 
probate  and  letters  testamentary  of  that  portion  of  the  will 
which  is  established^    And  we  see  no  reason  why  the  same 


9B  are  shown  fladsfactorilj  to  have  been  made  before  execution.  1  Wms.  -Ezr& 
298 ;  Gann  p.  Gregory,  8  DeG.,  M.  &  G.  777.  The  object  of  the  fac-simile  is, 
that  the  form  of  the  alterations  may  help  to  show  the  intention  of  the  testator  in 
making  them,  as  where  he  writes  in  his  will,  ^  I  give  A.  B.  an  annuity  of  £500, 
and  I  give  him  also  £  1000,"  and  then  strikes  out  down  to  and  including  the  word 
•*  £  500."  3  DeG.,  M,  ^  G.  780.  Or,  we  may  suppose  the  words  "to  be  equally 
divided  -amongst  them"  interlined,  without  any  caret  to  show  where  they  were 
intended  to  come  in,  ai)d  in  such  a  poation  that  they  are  applicable  to  two  sets 
of  legatees.  In  such  a  case,  a  fac-simile  probate  is  the  only  one  which  can  pre- 
serve the  true  force  of  the  original ;  and  for  the  court  of  probate  to  determine 
where  they  are  to  be  inserted,  is  to  settle  the  construction  of  the  instrument  in 
that  particular  beyond  all  recall.    1  Wms.  Exrs.  298,  and  n. 

In  a  recent  English  case,  where  the  name  of  an  executor  in  a  duly  executed 
will  had  been  obliterated,  and  another  name  substituted  by  the  testator,  the 
obliteration  and  substitution  not  being  duly  executed,  the  court  will  direct  the 
anginal  name  restored  in  the  probate,  if  satisfied  by  testimony  aliunde  what  it 
was.    Harrb  in  re,  1  Sw.  i^  Tr.  536. 

'  Barton  v.  Bobins,  3  Phillim.  455,  n.  (b). 

*  Hame  v.  Beale,  1  P.  Wms.  388. 

*  Allen  V.  McPherson,  1  H.  Ld.  Cas.  191. 

*  Billingharst  v.  Vickers,  1  Phillim.  187 ;  Wood  r.  Wood,  id.  357. 

m 

^  1  Wms.  Exrs.  331.  But  the  court  will  not  expunge  any  portion  of  the 
iostmment,  but  only  engross  in  the  registry  such  portions  as  are  established. 
And  where  the  portions  failing  are  so  connected  with  the  remaining  portions  as 
to  render  them  unintelligible,  or  excessively  unequal  or  insensible,  the  whole 
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course  may  not  be  pursued  here.  But  it  has  been  held  that  the 
court  cannot,  even  with  the  consent  of  all  parties  interested, 
expunge  from  the  probate  any  parts  of  the  will  which  consti- 
tute operative  portions  of  the  instrument.®  But  offensive  pas- 
sages have  sometimes  been  allowed  to  be  omitted  from  the 
probate,  where  the  omission  does  not  change  the  legal  effect.^ 

8.  It  sometimes  happens  that  several  executors  are  appointed 
with  separate  functions  and  powers,  —  one  for  one  portion  of 
the  estate,  and  one  for  another ;  or  one  for  one  state,  and  one 
for  another ;  or  one  until  a  certain  event,  and  then  the  duty  to 
devolve  upon  another.  In  such  cases,  the  court  make  one  pro- 
bate, and  grant  letters  to  the  several  executors  according  to  their 
respective  functions.'^^  And  where  the  executor  is  appointed 
only  to  perform  a  single  act  or  function,  and  by  a  distinct  instru- 
ment the  remainder  of  his  estate  is  disposed  of,  the  English 
courts  of  probate  make  two  distinct  probates.^^  But  with  us 
the  entire  will  must  be  proved  and  registered  as  one  instrument, 
and  the  letters  testamentary  may  apportion  the  different  duties 
of  the  executors  and  the  administrator  with  the  will  annexed. 
Probate  of  the  will  cannot  be  granted  while  there  is  a  pending 
controversy  in  regard  to  a  codicil ;  but  the  entire  question  must 
be  settled  before  probate  will  pass,  unless  the  controversy  con- 
cerns the  question  of  an  additional  co-executor,  when  it  may, 
by  consent,  be  reserved.^^ 

4.  And  where  the  will  is  limited  in  its  operation  to  some  par- 
instrument  may  fail  with  the  essential  portions  thus  rendered  invalid.  But  see 
ante,  pt.  1,  pp.  ISl,  519.  And  where  a  will  is  lost  and  only  a  part  of  the  con- 
tents can  be  proved,  that  portion  may  be  admitted  to  probate.  Steele  v.  Price, 
5  B.  Hon.  5S.  A  will  may  become  operative  as  a  revocation  of  a  former  will, 
although  inoperative  in  other  respects,  by  reason  of  some  extraneous  consider- 
ations. Laughton  v.  Atkins,  1  Pick.  585,  548.   But  see  Starr  t;.  Starr,  2  Root,  303. 

*  Curtis  v.  Curtis,  3  Add.  83.  See  also  Shuttleworth  in  re,  1  Curt  911 ; 
Collins  in  re,  7  Notes  of  Cas.  278. 

'  Wartnaby  in  re,  4  Notes  of  Cas.  476  ;  1  Bob.  428. 

»  1  Wms.  Exrs.  834,  335. 

"  Miller  v.  Sheppard,  2  Cas.  temp.  Lee,  506 ;  id.  246  ;  4  Notes  of  Cas.  149* 
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ticular  portion  of  the  testator's  estate,  general  administration  of 
the  remainder  will  be  granted  as  of  an  intestate  estate,  but  gen* 
erally  to  the  person  named  as  executor  in  the  will.^ 

5.  When  a  will  is  proved,  the  original  is  deposited  in  the  office 
of  the  registrar  of  the  court  of  probate,  and  a  copy  of  the  same, 
under  the  seal  of  the  court,  together  with  a  certificate  of  it  having 
been  proved,  is  delivered  to  the  executor,  together  with  letters 
testamentary;  and  the  copy  and  certificate  constitute  what  is 
usually  called  the  probate,  which,  in  strictness,  should  be  enrolled 
in  the  registry  of  the  court ;  ^*  it  is  requisite,  of  course,  where  the 
will  is.  in  a  foreign  language,  that  the  probate  should  contain  a 
translation  of  the  same  into  English.  But  in  L'Fit  v.  L'Batt,^^ 
where  the  will  was  in  French,  and  under  it,  in  the  same  probate, 
the  will  was  translated  into  English,  but  it  appeared  to  be  falsely 
translated  ;  it  was  objected,  that  the  translation  was  part  of  the 
probate,  and  could  not  be  varied  except  by  application  to  the 
eourt  of  probate  ;  the  court  held,  that  nothing  but  the  original  is 
part  of  the  probate,  and  that  the  probate  court  had  no  power  to 
make  a  translation,  and  that  where  there  was  a  mistranslation 
the  court  of  chancery  might  determine  according  to  what  the 
translation  ought  to  be. 

6.  It  seems  to  be  settled,  that  where  the  probate  court  decline 
to  proceed  in  the  probate  of  a  will,  or  to  give  the  executor  letters 
testamentary,  having  no  justifiable  excuse  therefor,  the  superior 
courts,  by  mandamus,  will  compel  the  probate  court  to  proceed 
in  the  matter.^ 


"  1  Wms.  Ezn.  337 ;  Toller,  67. 

»  1  Wmi  Exw.  337/888. 

»  1  Peere  Wm«.  526. 

"  Marriot  v,  Marriot,  1  Strange,  666,  672;  Rex  v.  Baines,  1  Ld.  Ray  361. 
And  it  would  seem,  also,  tbat  where  the  probate  court  were  proceeding  to  act 
in  anj  nuktter,  of  which  they  clearly  had  no  jurisdiction,  a  writ  of  prohibition 
might  issue  against  it  But  in  the  American  practice  such  resort  oould  be  of 
little  avail,  since  the  question  might  be  carried  by  appeal,  or  exceptions  and 
vrit  of  error,  immediately,  into  the  yeiy  court  from  which  the  writ  of  pro^ 
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7.  All  papers  of  a  testamentary  character — and  this  will  in- 
clude all  papers,  in  whatever  form,  which  are  executed  with  the 
formalities  required  in  the  execution  of  wills,  and  which  have 
reference  to  the  disposition  of  one's  estate  after  death  —  must 
he  proved  in  the  probate  court,  and  will  constitute  parts  of  the 
probate  of  the  will,  or  the  whole,  as  the  case  may  be.^®  And  a 
codicil  simply  revoking  former  wills  is  testamentary,  and  must 
be  so  proved.^^  And  if  the  executor,  after  probate,  discovers  any 
testamentary  paper,  he  ought,  it  is  said,  to  bring  it  into  the  pro- 
bate court,  although  it  may  not  be  indispensable  to  the  correct 
understanding  of  the  will,  or  may  be  merely  in  confirmation  of 
it.^*  And  where  the  testatrix  directed  her  executors  to  deliver 
certain  sealed  parcels  to  different  persons  named,  without  open- 
ing the  parcels,  it  was  held  the  executor  could  not  with  propriety 
do  so,  as  he  would  thus  be  unable  to  make  an  inventory  of  the 
es^tate  upon  oath,  and  if  the  parcels  contained  valuable  property, 
and  thus,  in  effect,  constituted  legacies,  he  could  not  consent  to 
them,  untU  assured  of  the  remaining  assets  being  sufficient  to 
pay  debts.  The  court,  therefore,  ordered  the  parcels  opened  in 
the  presence  of  the  registrar  of  the  court ;  and  as  they  were  found 
to  contain  bank  bills  of  different  denominations,  a  schedule  of 
all,  with  the  names  of  the  several  donees  attached  to  the  respec- 
tive amounts,  were  made,  and  directed  to  be  added  as  a  codicil 
to  the  will,  and  probate  decreed  of  the  wilt  and  of  all  the  afore- 
said papers.^ 

8.  A  will  merely  in  execution  of  a  power  requires  to  be  proved 
in  the  probate  court,  the  same  as  any  other  will.^    And  where 

Mbition  must  issue,  so  that  it  merely  involves  a  choice  of  modes  of  procedure, 
whether  one  course  or  the  other  is  pursued.  1  Wms.  Exrs.  S89,  840 ;  Netter  v. 
Brett,  Cro.  Car.  S95,  Berkley^  J.  ' 

"  1  Wms.  Exrs.  841 ;  id.  89. 

"  Brenchley  v.  Stall,  2  Rob.  162 ;  Laughton  v,  Atkins,  1  Pick.  585. 

"  Weddall  v.  Nixon,  17  Beavan,  160 ;  ante,  pt.  1,  pp.  261-268. 

"  Pelham  v,  Newton,  2  Cas.  temp.  Lee,  46. 

"  Tatnall  w.  Hankey,  2  Moo.  P.  C.  C.  842,  861 ;  Goldsworthy  w.  Crossley,  4 
Hare,  140. 
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there  are  two  wills  affecting  the  question  of  the  execution  of  the 
powers,  the  probate  court  must  determine  which  is  in  force,  and 
to  what  extent  the  later  one  will  revoke  the  earlier  one.^ 

9.  But  a  paper  purporting  to  be  a  last  will  and  testament, 
dulj  executed,  but  containing  no  more  than  the  appointment 
of  guardian  to  the  testator's  children,  not  disposing  of  personal 
estate,  nor  appointing  an  executor,  is  not  entitled  to  probate.^ 


SECTION    V. 

THE  EFFECT  OF  PROBATE   AND  LETTERS  OF  ADMINISTRATION. 

1.  The  decrees  of  &e  probate  conrt,  as  to  probate  and  letters  of  administration, 

conclusire. 

2.  Bat  where  the  oonrt  have  no  jarisdiction,  its  decrees  are  Toid.    Illastrations. 
S.  Discnssion  of  the  extent  of  equity  jurisdiction  over  wills  after  probate. 

4.  One  maj  be  estopped,  in  pais,  from  procuring  the  reyocation  of  a  probate. 

5.  Coarts  of  equity  hare  full  jurisdiction  to  fix  the  construction  of  wills. 
n.  28.    Question  in  regard  to  a  dictum  of  Lord  Eldon. 

6.  The  probate  establishes  the  words  of  the  will ;  bat  not  their  force  and  effect. 

7.  The  extent  of  the  conclusiveness  of  letters  of  administration. 

8.  How  far  coarts  may  look  into  the  original  will,  in  fixing  its  construction, 
n.  33.  The  views  of  Y.  C.  Wood  upon  this  question. 

9.  10.  11.  Summary  of  the  American  cases. 

§  5.  1.  The  jurisdiction  of  the  probate  court  being  exclusive 
in  regard  to  all  matters  pertaining  to  the  settlement  of  estates 
of  deceased  persons,  the  decrees  of  such  courts  upon  the  probate 
of  wills,  and  issuing  letters  testamentary,  as  well  as  of  adminis- 
tration, are  absolutely  unimpeachable  and  conclusive  in  all  other 
courts,  both  in  law  and  equity.^  And  such  a  decree  cannot  be 
impeached  even  by  showing  fraud,  except  b;  a  petition  to  the 

•*  Hughs  V.  Turner,  4  Hagg.  30;  ante,  pt.  1,  pp.  270,  271. 
•  Morton  in  re,  33  Law  J.  Prob.  87. 

»  Noell  V.  Wells,  1  Sid.  859  ;  Allen  v.  Dundas,  8  T.  R.  125.     See,  also,  Grif- 
fiths V.  Hamilton,  12  Yesey,  298 ;  1  Wms.  Exrs.  476. 
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court  rendering  the  decree,  who  may  annul  or  modify  the  same.^ 
It  cannot,  therefore,  be  shown,  collaterally,  that  another  person 
was  appointed  executor,  or  that  the  testator  was  insane,  or  that 
the  will  was  a  forgery.^  And  the  same  rule  obtains,  after  the 
probate  court  have  granted  letters  of  administration  to  a  partic* 
tilar  person,  as  next  of  kin,  all  other  courts  are  precluded  from 
trying  that  question,  however  unquestionable  the  proof  offered.^ 
Hence  it  has  been  held  in  a  modern  case,  that  money  paid  to 
an  executor  who  had  obtained  probate  and  letters  testamentary 
upon  a  forged  will,  was  a  valid  payment,  notwithstanding  the 
subsequent  repeal  of  the  probate  and  the  appointment  of  the 
next  of  kin  administrator.^  Tlie  reason  here  assigned  is,  that 
the  debtor  could  not  have  defended  against  the  suit  of  such  ex- 
ecutor, and  he  was  not  therefore  obliged  to  wait  for  a  suit,  but 
might  pay  his  debt  to  save  costs.  So  where  a  probate  was 
revoked,  because  the  witnesses  were  incompetent,  it  was  held, 
that  the  acts  of  the  executor,  before  the  recall,  were  valid,  and 
that  he  might  be  cited  to  render  his  account.^ 

2.  But  the  rule  would  be  otherwise  where  the  court  had  no 
jurisdiction  of  the  case ;  as  if  probate  and  letters  testamentary 


•  Archer  v.  Mosse,  2  Vemon,  8  ;  Plume  v.  Beale,  1  P.  Wms.  388. 

•  Noell  V.  Wells,  1  Sid.  859 ;  1  Wms.  Exrs.  477. 

*  Bouchier  v.  Taylor,  4  Br.  P.  C.  708  (Toml.  ed.) ;  Barrs  v.  Jackson,  1  PhilL 
C.  C.  582,  reversing  the  same  ease  in  1  Y.  &  C,  G.  G.  585.  But  if  it  appear  from 
the  proceedings  in  the  case  that  the  person  was  illegitimate,  the  decree  might 
be  regarded  as  obtained  on  false  suggestion,  and  only  prima  facie  valid.  Long 
V.  Wakeling,  1  Beav.  400.  But  in  Wescott  9.  Gady,  5  Johns.  Gh.  334, 343,  KerU^ 
Ghancellor,  said,  upon  the  suggestion  that  the  persons  appointed  were  aliens,  and 
had  not  qualified  themselves  to  sue  here :  "  The  answer  to  this  is,  that  letters  of 
administration  under  the  seal  of  the  court  of  probate  of  this  state  are  produced, 
and  I  am  bound  to  presume  omnia  rite  acta,  and  to  give  full  credit  to  the  judicial 
acts  of  a  competent  jurisdiction."  See  also  Morrell  t;.  Dickey,  1  Johns.  Gh.  153  ; 
Pritchard  v.  Hicks,  1  Paige,  270 ;  Golton  v,  Ross,  2  Paige,  896 ;  Bogardus  t;. 
Glark,  4  Paige,  628 ;  Burger  v.  Hill,  1  Bradf.  Sur.  Rep.  360. 

»  Allen  V.  Dundas,  3  T.  R.  126. 

*  Appeal  of  Peebles,  15  Serg.  &  R.  39,  42. 
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should  be  granted  of  one's  will,  he  being  still  alive.  All  the  acts 
of  such  executor  iroald  be  void,  and  an  action  brought  by  him 
might  be  defeated  by  showing  the  testator  still  living.^  And 
there  are  numerous  cases  in  the  American  books,  where  the 
jurisdiction  of  the  probate  courts  were  dependent  upon  the  place 
of  domicil  of  the  decedent  at  the  time  of  his  decease  ;  ®  where 
their  decrees  were  held  void ;  and  also  upon  the  ground  that  there 
were  no  effects  of  a  non-resident  decedent  within  the  state,  at 
the  time  of  his  decease ;  ^  or,  upon  numerous  grounds,  going 
to  the  jurisdiction  of  the  court.^^  And  the  fact  that  the  court 
of  probate,  in  giving  judgment,  passed  upon  the  question  of 
jurisdiction,  does  not  exclude  any  other  court  from  inquiring 
into  the  truth  of  the  same  facts,  collaterally,  and  declaring  the 
judgment  of  the  probate  court  void  upon  the  ground  of  want  of 
jurisdiction.  Presumptions  in  favor  of  the  jurisdiction  of  pro- 
bate courts  do  not  rest  upon  the  same  ground  as  those  which 
are  made  in  reference  to  superior  courts  of  general  jurisdiction, 
the  latter  being  held  conclusive,  and  the  former  only  prima  facie, 
because  of  the  special  and  limited  extent  of  the  jurisdiction. 
Thus  in  Smith  v,  Rice,^^  it  was  said  by  the  court,  "  the  proceed- 
ings in  the  probate  court  are  not  according  to  the  course  of  the 
common  law  ;  their  jurisdiction  is  special  and  limited." 
.  3.  Where  the  court  has  jurisdiction  of  the  subject-matter, 
the  probate  is  conclusive  in  every  particular.    As  where  it  is 


*  AHen  r.  Dundaa,  8  T.  R  125;  TilghTnan,  Ch.  J.,  in  Peeble's  Appeal,  15 
Serg.  &  R.  42 ;  Moore  o.  Tanner,  5  Monr.  42 ;  Payne's  Will,  4  id.  422 ;  King  v. 
Bullock,  9  Dana,  41 ;  Marshall,  Ch.  J.,  in  Griffith  v,  Frazier,  S  Cranch,  9,  24. 
This  question  is  extensiyely  discassed  by  Mr.  Justice  Dewey,  in  Jochumsen  t;. 
Suffolk  Savings  Bank,  8  Allen,  87,  and  the  authorities  commented  upon. 

'  Cutts  V.  Haakins,  9  Mass.  548 ;  Wales  v.  Willard,  2  id.  120;  Holyoke  u 
Haskins,  9  Fick.  259. 

*  Croflibj  V.  Leavitt,  4  Allen,  410. 

**  Holyoke  9.  Haskins,  5  Pick.  20  ;  Sumner  v,  Parker,  7  Mass.  79,  82 ;  Smith 
c.  Rice,  11  MaflB.  507 ;  Sigoumey  v.  Sibley,  21  Pick.  101. 
°  11  Maw.  507. 

PABT  II.  5 
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granted  of  the  ^^  will  and  codicil,"  this  is  conclusive  that  the 
will  was  in  that  form.^^  And  it  is  not  competent  for  a  court  of 
equity  to  expunge  a  legacy  on  the  ground  that  it  was  a  forged 
interlineation.^  But  it  has  been  decided,  in  cases  where  one 
obtains  a  legacy  by  inserting  his  own  name  in  the  will  instead 
of  that  of  the  intended  legatee,  he  may  be  declared  a  trustee.^^ 
It  was  also  once  held,  that  where  counsel  have  obtained  an  ille- 
gal advantage  over  the  testator  through  his  ignorance. of  the 
law,  not  giving  him  such  information  as  they  were  in  good  faith 
bound  to  do,  that  the  amouht  so- secured  may  be  declared  to  be 
held  in  trust  for  the  next  of  kin.^^  But  it  seems  very  question- 
able how  far  this  doctrine  could  safely  be  carried  at  the  present 
day.^^  The  very  purpose  of  requiring  wills  to  be  in  writing 
would  be  wholly  defeated  if  courts  of  equity  were  allowed  to 
engraft  upon  their  provisions  such  parol  trusts  as  seemed  prob- 
ably to  have  existed  in  the  mind  of  the  testator.^^  And  the 
more  recent  cases  wherein  this  question  has  been  considered 
have  virtually  denied  all  jurisdiction  in  the  Court  of  Chancery 
to  re-examine  the  grounds  upon  which  the  probate  of  a  will  is 
granted.  Thus  in  Gingell  v.  Home,  it  is  said  a  court  of  equity 
have  no  jurisdiction  to  relieve  against  the  probate  of  a  will, 
unless  the  consent  of  the  next  of  kin  to  the  granting  of  it  was 


"  Baillie  v,  Butterfield,  1  Cox,  S92. 

"  Plume  V.  Beale,  1  P.  Wms.  SSS.  Lord  Cowper  here  said  tbe  executor 
might  have  proved  the  will  with  a  particular  reserration  as  to  this  legacy.  But 
that,  we  apprehend,  would  not  be  allowed  in  our  courts  of  probate. 

^*  Marriot  v,  Marriot,  1  Strange,  666. 

^  Segrave  v.  Eirwan,  1  Beat.  157 ;  Hindson  v.  Weatherell,  1  Sm.  &  Giff. 
604  ;  reversed  on  the  facts,  5  DeG.,  M.  &  G.  301 ;  1  Wms.  Exrs.  479. 

^  A  devise  or  bequest  is  ordinarily  a  mere  gratuity.  If  the  law  requires  the 
evidence  of  writing  to  create  a  trust,  it  seenus  little  less,  in  thus  changing  the  legal 
effect  of  the  provisions  of  the  will,  than  reforming  the  will  itself.  If  such  a 
course  were  generally  countenanced,  it  would  enable  any  party  to  retry  and 
recast  the  probate  of  the  will,  at  any  time,  in  a  court  of  equity,  upon  such  proof 
as  might  have  survived. 
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irauduleutlj  obtaiued.^^  And  in  Allen  v,  MacPherson^  the 
question  and  the  cases  are  carefully  reviewed  by  Lord  Lyndr 
hurstj  Chancellor,  and  the  conclusion  reached,  that  a  court  of 
equity  have  no  jurisdiction  to  set  aside  the  probate  of  a  codicil 
revoking  legacies  given  to  the  plaintiff,  upon  the  ground  that 
the  testator  had  been  induced  to  execute  the  codicil  solely  upon 
the  ground  of  certain  false  and  fraudulent  representations  which 
had  been  made  to  him  against  the  plaintiff's  character.  His 
lordship  here  reversed  the  decision  of  the  Master  of  the  Rolls ;  ^ 
and  the  decree  of  the  Chancellor  was  affirmed  in  the  House  of 
Lords.^  It  is  apparent  from  the  discussion  in  this  last  case, 
that  the  profession  in  England  have  regarded  the  case  of  Ker- 
ick  V.  Bransby^  %8  an  authority  for  the  rule  that  a  court  of 
equity  have  no  jurisdiction  either  to  set  aside  the  probate  of  a 
wUl,  on  the  ground  of  fraud  in  obtaining  the  will,  or  to  declare 
a  legatee  under  the  same  a  trustee  for  the  next  of  kin,  or  for  a 
particular  person,  where  either  had  been  defrauded  by  the  leg- 
atee in  obtaining  such  bequest.  Lord  Ly^idhurst^  in  the  House 
of  Lords,  when  the  case  of  Allen  v.  MacPherson  was  under 
consideration,  said  of  the  case  of  Harriot  v,  Harriot,^  that  he 

^  9  Simons,  539.  The  exception  here  made  is  based  upon  the  opinion  of 
Lord  Hardwicke  in  Bamesly  v.  Powell,  1  Vesey,  Sen.  119,  284,  287.  In  this 
latter  case  the  decree  goes  upon  the  grqund  that  the  probate  itself,  not  the  will, 
had  been  obtained  by  fraud.  And  in  such  cases  it  is  proper  always,  as  was  here 
done  by  Lord  Hardwicke,  to  enjoin  the  party  thus  guilty  of  fraud,  in  the  very 
act  of  obtaining  the  judgment,  from  making  any  use  of  it.  And  the  defendant 
was,  in  addition,  here  required  to  consent  to  a  revocation  of  the  probate,  — 
p.  288.  The  same  distinction  is  recognized  by  Lord  Apsley,  Chancellor,  in 
Meadows  v.  Duchefls  of  Kingston,  Amb.  762.  This  is  in  fact  the  only  possible 
ground  upon  which  a  court  of  equity  could  presume  to  interfere  in  the  matter 
of  the  probate  of  a  will,  the  jurisdiction  of  which  is  exclusively  in  another 
eourt 

»  1  PhiU.  C.  C.  188. 

^  5  Beavan,  469. 

*  1  Ho.  Lds.  Cas.  191. 

■  7  Br.  P.  Cas.  437. 

"  Ante,  n.  14. 


52  THE  PBOBATE  OF  WILLS.  [CHAP.  L 

thought  the  cases  in  which  the  House  of  Lords  had  declared 
a  legatee  or  executor  a  trustee  for  another  in  regard  to  his  leg- 
acy, would  be  confined  to  questions  of  construction ;  or  where 
the  parly  was  named  as  trustee  ;  or  where  the  court  of  probate 
could  afford  no  adequate  remedy  ;  or  where  one  name  is  fraud* 
iilently  inserted  for  another.  In  such  cases,  unless  the  will  were 
proved,  and  the  fictitious  legatee  were  held  a  trustee  for  the  real 
legatee,  the  latter  would  lose  all  benefit  under  the  will.  The 
same  rule  prevails  in  the  American  courts  as  to  the  conclusive 
effect  of  the  probate,  and  the  want  of  jurisdiction  in  the  courts 
of  equity  to  limit  and  control  the  same.^ 

4.  A  party  may  be  enjoined,  in  a  court  of  equity,  from  pro- 
ceeding to  revoke  the  probate  of  a  will  after  Iftiving  acted  under 
the  same  in  such  a  manner  as  to  have  his  acts  operate  in  the 
nature  of  an  estoppel  en  pais.^ 

5.  The  construction  of  a  will,  and  its  force  and  effect,  is  a 
proper  question  to  be  determined  by  a  court  of  equity.^  Hence, 
where  a  will  is  regularly  proved  before  the  probate  court,  a  court 
of  equity  may  feel  compelled  to  give  it,  or  portions  of  it,  such 
construction  as  to  render  it  practically  inoperative.^  In  one 
case,^  Lord  Eldon^  Chancellor,  is  reported  to  have  said,  on  a 
motion  for  an  injunction  and  receiver,  on  the  ground  that  the 
executor  had  no  lawful  authority  over  the  estate  under  the  will, 
(it  having  been  made  by  a  British  subject  domiciled  in  a  for- 
eign country,  in  conformity  with  the  English  law,  but  not  with 
the  laws  of  the  palce  of  domicil,)  *^  I  have  no  authority  to  say 
that  an  instrument  of  which  the  Ecclesiastical  Court  has  granted 

"  Gaines  v.  Chew,  2  How.  U.  S.  619;  Clark  v.  Fi&her,  1  Paige,  171;  QtA" 
ton  V.  Boss,  2  Paige,  396. 

**  Sheffield  v.  Buckinghamshire,  1  Atk.  62S;  Gascoyne  v.  Chandler,  8 
Swanst*  418,  note. 

■*  Ante,  pt  1,  pp.  492  -  495. 

**  Gawler  v.  Standerwick,  2  Cox,  16 ;  Walsh  v.  Gladstone,  13  Sim.  261  ; 
Campbell  v.  Earl  of  Radnor,  1  Br.  C.  C.  171. 

"  Thornton  t;.  Curling,  8  Sim.  310. 
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probate  is  not  a  will I  do  not  know  on  what  ground  the 

Ecclesiastical  Court  has  granted  probate.  It  is  enough  for  me, 
tliat,  having  granted  probate,  I  am  concluded  from  examining 
the  question  whether  there  is  a  will  or  not,  or  whether  Dr.  Curl- 
ing is  executor  or  not I  should  be  perfectly  at  liberty  then 

to  say,  that  this  instrument  is  a  will,  so  far  as  it  appoints  Curl- 
ing executor,  but  tliat  it  has  no  other  operation,"  making  him 
trustee  for  the  next  of  kin,  as  to  all  the  effects  coming  into  his 
hands.^ 

6.  The  effect  of  the  probate  is  to  establish  the  words  of  the 
probate  as  the  legal  will  of  the  deceased.  How  far  these  words 
extend,  what  is  their  precise  scope  and  operation,  will  unques- 
tionably remain  to  be  considered  and  determined  by  the  tri- 
bunals before  which  any  party  may  claim  a  right  under  the 
instrument  Thus  a  will,  executed  under  a  power,  being  ad- 
mitted to  probate,  it  is  thereby  conclusively  established  that  the 
will  contained  the  effective  words  of  the  probate,  and  that  it 
was  duly  executed  according  to  the  law  governing  it.  But  how 
far  it  is  a  compliance  with  the  requirements  of  the  power,  and 
whether  operative  under  it,  must  be  settled  by  the  tribunals  be- 
fore which  these  questions  shall  be  raised.^ 


^  This  dictum  of  Lord  Eldan  is  quoted  by  Mr.  Justice  WUliamSy  1  £xrs.  486, 
as  being  sound  law.  But  it  seems  questionable,  and  it  is  to  be  remembered 
that  his  lordship  did  not  absolutely  decide  the  point  He  threw  out  this  argu- 
ment in  overruling  the  motion.  And  as  the  only  question  raised  in  regard  to 
the  motion  was  whether  the  property  passed  under  a  will  executed  by  a  testator 
domiciled  in  France,  not  according  to  the  law  of  that  country,  but  to  that  of 
England,  the  testator's  domicil  of  origin,  it  would  seem  that  if  the  instrument 
was  ralid  for  the  purpose  of  appointing  an  executor,  it  must  be  equally  valid 
for  the  purpose  of  carrying  the  bequests  contained  in  it  into  effect.  The  instru- 
ment was  either  void,  for  informality,  or  if  valid,  it  was  valid  in  toto.  The  pro- 
bate therefore  did  settle  the  question  of  the  will  being  executed  in  conformity 
with  the  law  by  which  it  was  legally  governed,  —  i.  e.  the  law  of  the  place  of 
the  domicil  of  the  testator,  as  to  personalty  and  the  appointment  of  an  ex- 
ecutor. 

*  1  Wma.  Exrs.  487;  Hume  v.  Rundell,  Madd.  &  Geld.  331,  839;  Rich  v. 

5* 
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7.  But  letters  of  administration,  althoagh  conclusive  within 
their  direct  scope  and  operation,  as  matter  of  evidence,  and  not 
by  way  of  estoppel  in  pleading,^  are  not  conclusive  of  any 
question  of  fact  incidentally  implied  by  the  granting  of  such 
letters,  on  the  death  of  the  testator,'^  especially  where  such  fact 
arises  collaterally  in  a  case  to  which  the  personal  representative 
is  not  a  party.  So  hr  as  the  particular  suit  is  concerned,  where 
the  personal  representative  is  a  party,  the  letters  testamentary 
or  of  administration  are  treated  as  conclusive  evidence  of  all 
&cts  implied  in  their  grant,  especially  of  the  decease  of  the 
testator  or  intestate.® 

8.  It  is  a  question  of  considerable  interest  how  far  those 
courts  before  which  the  probate  of  wills  may  come  up  for  con- 
struction are  at  liberty  to  look  into  the  original  will,  in  order  to 
gather  the  true  import  of  the  same  from  the  manner  in  which 
the  instrument  is  written  or  punctuated.  It  is  certain  that  in 
very  many  cases  this  has  been  done  by  eminent  equity  judges, 
even  where  probate  of  the  will  had  been  granted  in  fac*siroile.^ 

Cockell,  9  Yesej,  376  ;  Morgan  v.  Annis,  3  DeG.  &  Sm.  461.  In  this  latter  case, 
Knight  Bruce,  Y.  C,  is  reported  to  have  said,  he  had  no  doubt  a  court  of  equity- 
had  jurisdiction  to  decide  on  the  validity  of  the  execution  of  a  testamentary 
power  over  personalty,  as  with  reference  to  the  donee's  state  of  mind  at  the 
time  of  the  alleged  execution.  This  may  be  so,  but  we  should  expect  an  Ameri- 
can court  to  hold  that  question  conclusively  settled  by  the  probate. 

**  Graysbrook  v.  Fox,  Plowden,  275,  282 ;  Mercella's  Case,  9  Co.  24  a,  31  a ; 
Hensloe's  Case,  9  Co.  36  b,  41  a. 

*^  Thompson  v.  Donaldson,  3  Esp.  N.  P.  C.  63 ;  Moons  v,  DeBernales,  1 
Kuss.  C.  C.  301. 

"  Newman,  Admr.,  v,  Jenkins,  10  Pick.  515. 

"  Havergal  v.  Harrison,  7  Beavan,  49 ;  Oppenheim  v.  Henry,  9  Hare,  802, 
and  n.,  where  yice-Chancellor  Wood  said,  that  if  he  were  to  look  into  the  original 
will  to  see  if  '*  on  "  were  not  written  ^*  or,"  he  **  did  not  know  where  such  a  prac- 
tice might  stop.  It  might  be  said  that  a  whole  line  was  left  out,  which  the  court 
was  to  call  for  the  original  will  for  the  purpose  of  inserting.  It  was  different 
from  the  case  of  a  question  arising  on  the  punctuation  of  the  will,  or  on  the  intro- 
duction of  a  capital  letter  or  other  mark  indicating  where  a  sentence  or  clause 
was  intended  to  begin,  and  which  might  affect  its  sense." 
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la  one  case,  so  eminent  a  judge  as  the  present  Lord  Justice 
^iight  Bruce  ^  desired  it  to  be  understood  that  he  ^^  had  sent 
for  and  examined  the  original  will,  and  had  been  influenced  by 
it  in  [Iiis]  construction."  And  in  Shea  v.  Berchetti,^  the  Master 
of  the  Bolls,  Sir  J.  Romilly,  held  that  whether  the  court  of  pro* 
bate  grants  a  faosimile  probate  or  not,  the  Court  of  Chancery 
is  bound  to  look  at  anything  in  the  original  will  which  may  aid 
it  in  coming  to  a  correct  conclusion  as  to  the  construction  to  be 
pat  upon  its  contents.  But  Lord  Cranworth^  Chancellor,  in 
Gann  r.  Gregory,*  disapproved  of  this  practice  in  very  decided 
terms,  and  said  that,  although  Lord  Eldon  had  done  it  under 
special  circumstances,  it  could  not  be  justified  as  a  general  prao* 
tice^  Ajid  Kinder  sky  y  Y.  C,  in  Taylor  v.  Richardson,^  said 
the  Court  of  Chancery  was  bound  to  look  at  the  will  as  pre- 
sented upon  the  probate.  And  Mr.  Justice  Williams^  as  the 
result  of  all  the  cases,  fully  concurs  in  the  opinion  of  Vice* 
Chancellor  Wood  in  Oppenheim  t;.  Henry ,^  that  if  the  fac*simile 
probate  does  not  present  the  will  truly,  application  sliould  be 
made  to  the  probate  court  for  an  amendment.  This  would 
seem  to  be  tiie  correct  practice,  imless  the  will  contains  some- 
thing which  it  is  not  practicable  to  transfer  to  the  probate.  But 
in  those  courts  where  no  registered  copy  of  the  will  is  made,  but 
the  original  will  remains  on  file  as  the  only  record  of  its  con- 
tents, we  do  not  see  any  objection  to  an  inspection  by  any  other 
eourt  when  its  construction  comes  in  question. 

9.  The  decisions  in  the  American  courts  are  considerably  nu- 
merous upon  the  conclusive  effect  of  the  probate,  or  refusal  of 
probate  of  a  will  in  the  probate  court.  As  a  general  rule  it  must 
be  very  obvious  that  such  a  decree  will  be  conclusive,  aifd  will 


"  Compton  v.  Bloxfaam,  8  GolL  201. 

*  18  Beav.  321. 

■  3  DeG.,  M.  &  6.  777. 

*  2  Drewry,  16. 

"  1  Exrs.  491,  492. 
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be  treated  as  an  adjudication  in  rem.    This  is  declared,  more 
or  less  directly  and  explicitly,  in  the  following  cases.^ 

10.  But  this  of  course  will  not  preclude  the  proper  court,  hay* 
ing  jurisdiction  of  the  question,  from  revising  the  decree  of  the 
probate  court,  allowing  or  rejecting  a  will,  upon  a  petition  from 
any  party  interested  under  the  will,  or  in  opposition  to  it,  as  the 

*  Tibbatts  v.  Berry,  10  B.  Mon.  473;  Herrington  v.  Herrington,  Walker, 
822 ;  Moore  v.  Tanner,  5  Monr.  42;  Brown  v.  Wood,  1 7  Mass.  68,  72 ;  Barney  t;. 
Chittenden,  2  Green,  (lowa,^  165 ;  Jackson  v.  Robinson,  4  Wend.  436 ;  Fortune 
V.  Buck,  23  Conn.  1 ;  King  v.  Bullock,  9  Dana,  41 ;  Campbell  v,  Logan,  2  Bradf. 
Sur.  Rep.  90 ;  Thompson  v.  Thompson,  9  Penn.  St  234.  The  same  rule  prevailfl 
in  most  of  the  states,  in  regard  to  devises  of  real  estate,  as  to  legacies  of  per- 
sonalty. Parker  v.  Parker,  11  Cush.  519.  The  will  is  not  admissible  as  evidence 
until  proved  in  the  probate  court,  and  with  that  it  is  conclusive,  until  the  probate 
is  set  aside  by  some  proceeding,  either  by  petition  or  appeal  brought  to  operate 
directly  upon  that  point.  Dublin  v,  Chadboume,  16  Mass.  433 ;  Shumway  9. 
Holbrook,  1  Pick.  114 ;  Laughton  v.  Atkins,  id.  535,  549 ;  Rogers  v.  Stevens, 
8  Ind.  464  ;  Wilkinson  v.  Leland,  2  Pet.  U.  S.  627,  655 ;  Fotheree  t7.  Lawrence, 
30  Miss.  416 ;  Swazey  v.  Blackman,  8  Ham.  5.  But  see  Ha}'s  v.  Harden,  6  Penn. 
St  409 ;  Rowland  v,  Evans,  6  Penn.  St  435.  The  rule  is  different  as  to  real 
estate  in  England  and  in  some  of  the  American  states.  Bagwell  v.  Elliott,  2 
Rand.  190.  And  it  has  been  held  that  the  decree  of  the  probate  court,  being  a 
proceeding  in  rem,  must  be  treated  as  conclusive  as  to  infants  and  persons  under 
disability  at  the  time.  Redmond  v.  Collins,  4  Dev.  430.  Proof  of  the  will  in 
the  probate  court  is  only  conclusive  as  to  lands  within  the  state.  Robertson  v. 
Barbour,  6  Monr.  523  ;  Sneed  v.  Ewing,  5  J.  J.  Marshall,  460. 

Proof  before  the  register  of  the  court  of  probate,  when  he  acts  in  the  place 
of  the  judge,  is  of  the  same  validity  as  if  made  before  the  judge.  Loy  v.  Ken- 
nedy, 1  Watts  &  Serg.  396.  Holiday  v.  Wanl,  19  Penn.  St  485  ;  Hilliard  t;. 
Binford,  10  Ala.  977. 

The  proceeding  before  the  probate  court  for  establishing  a  will,  being  regarded 
in  the  nature  of  a  proceeding  in  rem,  all  persons  interested  in  the  question  have 
a  right'  to  become  parties  at  any  time  before  the  final  decision.  Sawyer  v. 
Dozier,  5  Iredell,  Law,  97 ;  Patton  t;.  Allison,  7  Humph.  320.  See  also  as  bearing 
upon  the  general  question  of  the  conclusiveness  of  the  decrees  of  the  courts  of 
probate,  McFarland  v.  Stone,  17  Vt.  Rep.  165;  Thompson  v,  Thompson,  9 
Penn.  St  234  ;  Tebbets  v.  Tilton,  4  Foster,  120 ;  Wilson  v,  Edmonds,  id.  517; 
Merrill  v.  Harris,  6  id.  142 ;  Clark  t;.  Pishon,  31  Me.  Rep.  503 ;  Patten  v.  Tall- 
man,  27  Me.  Rep.  1 7. 
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case  may  be.  And  where  there  is  no  express  statutory  provision 
giying  jurisdiction  to  some  superior  court,  in  petitions  for  re- 
hearing or  revision  of  the  decrees  of  the  probate  courts,. it  per- 
tains to  those  courts,  as  one  of  the  necessary  incidental  powers 
of  ail  tribunals,  not  infallible,  to  entertain  petitions,  under  rea- 
sonable conditions  and  for  sufficient  grounds  alleged  therein,  for 
the  purpose  of  revising  or  reconsidering  their  own  decrees.^ 

11.  But  where  the  will  was  admitted  to  probate  and  letters 
testamentary  issued  and  no  appeal  taken,  the  accounts  of  the 
executor  settled  and  he  finally  discharged  by  the  court,  it  was 
held  the  court  could  not  then  receive  evidence  of  republication 
ailter  a  certain  date,  in  order  to  bring  real  estate  acquired  by  the 
testator  after  the  date  of  the  will  within  its  operation.^ 

*  Campbell  9.  Logan,  2  Bradf.  Sur.  Bep^  90 ;  Walworth,  Chancellor,  in  Muir 
V.  The  Orphan  House,  S  Baib.  Ch.  Bep.  477, 481 
^  Shiddfl"  Appeal,  20  Fenn.  St  291. 


CHAPTER   II. 

THE  APPOINTMENT  OF,  AND  WHO  MAY  BE  EXECUTORS. 

1.  The  term  execator  originally  embraced  what  are  now  called  administrators, 
n.  1.  History  of  the  law  as  to  settlement  of  intestate  estates. 

2.  The  nomination  of  an  execator  alone  constitutes  a  will,  and  reqnires  probates. 

3.  All   persons   may  be  execaton  miless   specially   disqualified.     Corporations. 

Copartnerships. 

4.  An  alien  may  be  executor,  but  he  must  generally  be  resident. 

5.  Infants  may  be  named  executors,  but  cannot  act  except  by  others. 

6.  Married  women  may  be  executors,  but  can  only  act  ooncarrently  with  their 

husbands. 

7.  Bat  they  may  execute  powers  without  such  concurrent  action. 

8.  Crime,  immorality,   or   vicious  habits,  no  absolute   disqualification.    Probate 

court  may  remove. 

9.  The  executor  must  derive  his  appointment  from  the  will. 

10.  No  particular  form  required  in  appointing  an  executor. 

11.  Advisers  and  coadjators  should  join  in  office  of  executor. 

12.  Executors  may  be  appointed  by  power  in  will. 

13.  The  American  law  corresponds  with  the  English  in  most  respects. 

14.  Different  executors  may  be  appointed  with  distinct  duties. 

15.  Executorship  in  different  countries  may  be  given  to  different  persons. 

16.  Executorship  may  be  made  dependent  upon  conditions. 

17.  The  executor  of  an  executor  cannot  administer  in  America. 

n.  22.  Cases  stated  which  do  not  amoant  to  the  appointment  of  an  execator. 

§  6.  1.  At  common  law,  the  term  executor  originally  em- 
braced what  is  now  called  an  administrator,  or  executor  con- 
Btitutus,  as  well  as  one  appointed  by  the  testator^  or  executor 
testamentarius ;  but  at  present  the  term  is  limited  to  the  latter 
exclusively.^ 

^  Wms.  Exrs.  197.    It  is  scarcely  necessary  to  mention,  as  matter  of  history, 
the  thing  is  so  well  understood,  and  is  of  so  little  practical  importance  at  the 
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2.  The  mere  nomination  of  an  executor,  without  making  any 
disposition  of  one's  estate,  or  giving  any  other  directions  what- 
erer,  will  constitute  a  will,  and  render  it  necessary  that  the 
instrument  be  established  in  the  probate  court.^ 

3.  All  persons  may  be  made  executors  unless  specially  di^ 
qualified.^  It  was  once  doubted,  but  was  subsequently  ruled, 
that  a  corporation  aggregate  may  be  named  executor;  but  as 
their  corporate  functions  do  not  embrace  such  duties,  they  name 
persons  to  take  the  office  of  administrator  with  the  will  an- 
nexed.^   So  a  corporation  sole  may  act  as  executor.    And  a 


present  dav,  that  in  England,  originally,  the  King,  as  parens  patriss,  was  accus- 
tomed to  take  possession  of  the  goods  of  persons  deceased,  intestate,  to  the  intent 
that  they  shonld  be  preserved  and  applied  for  the  burial  of  the  deceased,  the 
payment  of  his  debts,  and  for  the  benefit  of  his  wife  and  children,  and  in  default 
thereof,  those  of  his  blood.  Hensloe's  Case,  9  Co.  S6  b.  This  prerogative  seems 
originally  to  have  been  administered  in  the  county  courts,  but  was  subsequently 
committed  to  the  Ordinary,  or  bishop  of  the  diocese,  as  a  trust  to  dispose  of  the 
estate  for  pious  uses.  Dyke  v.  Walford,  5  Moore's  P.  C.  C.  434  ;  s.  c.  6  Not. 
Cas.  809.  The  bishop  was  at  first,  after  deducting  the  partes  rationabiles  of  the 
wife  and  children,  (part  1,  pp.  2,  S,)  accustomed  to  distribute  the  remainder  of 
the  estate  among  the  poor,  without  even  the  payment  of  debts  and  charges.  1 
Wms.  Ejtrs.  351.  By  the  Stat  of  Westm.  2,  (18  Edw.  1,  ch.  19,)  the  Ordinary 
is  required  to  pay  the  debts  of  the  deceased  the  same  as  executors  were  required 
ta  2  Black.  Comm.  495.  And  in  Snelling's  Case,  5  Co.  82  b.,  it  is  said  that  this 
duty  was  of  common-law  obligation,  and  that  the  statute  was  only  in  affirmance 
of  the  common  law.  But  unless  the  deceased  directed  by  will  the  disposition  of 
hk  estate,  the  Ordinary  still  continued  to  make  such  disposition  of  it  as  he  sup- 
posed the  deceased  would,  or  should  have  done,  for  the  good  of  his  own  soul, 
imtQ  the  81  Edw.  3,  St  1,  ch.  11,  which  provides  that  in  all  cases  of  intestacy 
the  Ordinary  shall  depute  the  next  of  kin  to  administer  the  estate,  who  may  have 
an  action  for  all  debts  due  the  deceased,  which  statute  is  the  foundation  of  the 
present  law  in  regard  to  settling  intestate  estates,  and  of  the  surviving  of  rights 
of  action  to  personal  representatives.  2  Black.  Comm.  495 ;  1  Wms.  Exrs.  352, 
353. 

'  Godolph.  pt  2,  ch.  5,  §  1.    But  a  paper  appointing  a  guardian  is  not  en- 
titled to  probate.     Ante,  §  4,  pi.  9. 

•  Swinb.  pt  5,  §  1,  pi.  1. 

*  1  Wms.  Exrs.  198, 199.    The  same  rule  still  prevails  in  England.    Darke  in 
r^  1  Sw.  &  Tr.  616. 
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copartnership  may  be  named  executor,  but  this  is  held  to  extend 
only  to  the  persons  at  that  time  members.^ 

4.  It  is  said  an  alien  friend  may  act  as  executor,  but  accord- 
ing to  the  requirements  of  most  of  the  American  states,  au 
executor  or  administrator  must  be,  and  remain,  an  inhabitant  of 
the  state  where  he  receives  his  appointment;^  but  this  is  not 
required  in  all  the  states. 

5.  Infants  may  be  named  executors,  but  cannot,  generally,  act 
as  such,  until  they  arrive  at  full  age.  But  if  there  be  executors 
named  also,  who  are  of  full  age,  there  will  be  no  necessity  of  the 
appointment  of  an  administrator  with  the  will  annexed,  as  the 
adults  may  act  till  the  infant  comes  of  age.^  And  if  a  married 
woman  be  named  executor,  not  being  of  full  age,  her  husband 
being  of  age  and  consenting,  it  is  the  same  as  if  she  was  of  full 
age.8 

6.  It  seems  to  be  clearly  settled  in  the  English  law,  that  a 
married  woman  may  become  executrix,  but  she  cannot  act  with- 
out the  consent  of  her  husband  ;  nor  is  she  compellable  to  act 
by  the  agency  of  her  husband.  If  she  is  appointed  while  mar* 
ried,  her  husband  must  act  concurrently  with  her ;  and  if  she 
marries  while  she  is  executrix,  her  husband  thereby  becomes 
co-executor  with  her.^ 

7.  But  it  is  clear  that  a  married  woman  may  execute  a  naked 
power,  without  the  concurrence  or  consent  of  her  husband  ;  for 
the  reason,  it  is  said,  that  no  injury  can  accrue  to  the  husband 


*  Femie  in  re,  6  Notes  of  Cas.  657. 

*  Sarkie's  Appeal,  2  Penn.  St  157 ;  EUmaker's  Estate,  4  Watts,  84 ;  McLel- 
lan's  Appeal,  16  Penn.  St.  110 ;  Ritchie  v.  McAuslin,  1  Hayw.  220 ;  Fish,  note  1 
Wms,  Exrs.  200. 

^  Mass.  Gen.  Stat  eh.  93,  §  7,  has  re-enacted  this  provision  6f  the  common 
law.  Twisdeny  J.,  in  Foxwist  t;.  Tremain,  1  Mod.  47 ;  s.  c.  id.  72.  It  was  here 
held  that  infant  executors  who  joined  as  plaintiffs  with  another  of  full  age  need 
not  appear  by  guardian,  although  it  might  be  otherwise  if  they  appeared  as 
defendants. 

*  1  Wms.  Exre.  202. 

*  Barber  v.  Bush,  7  Mass.  510 ;  Edmundson  v.  Roberts,  1  How.  (Miss.)  822. 
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thereby,  and  great  detriment  might  accrue  to  others  by  the 
denial  of  the  power  to  act  on  her  part.^^  And  the  same  rule 
obtains  in  the  American  states.^^ 

8.  One  is  not  disqualified  from  acting  as  executor  on  account 
of  crime.  He  may  act  in  that  capacity,  although  attainted  or 
outlawed,  under  the  English  law.^  Nor  does  immorality  or 
habitual  drunkenness,  by  the  American  practice,  disqualify  one 
to  act  in  that  ofiice.^^  But  in  most  of  the  states  the  courts  of 
probate  have,  by  statute,  a  discretionary  power  to  remove  ex- 
ecutors ^^  when  insane,  or  otherwise  incapable  of  discharging  the 
trust,"  or  in  some  of  the  states  when  ^'  evidently  unsuitable  there- 
for." ^*  And  under  this  provision  it  was  held,  that  the  probate 
court  had  a  discretion  to  remove  one,  on  the  ground  that  the 
prosecution  of  his  individual  claims  on  the  estate  would  conflict 
with  bis  duties  as  executor,  and  that  the* decree  of  the  probate 
eoort,  in  such  case,  unappealed  from,  was  conclusive  in  a  collat- 
eral suit.^ 


»  Reeye,  Dom.  Kelat  120 ;  Peacock  v.  Monk,  2  Vesey,  Sen.  191. 

°  Ela  ».  Card,  2  N.  H.  Rep.  176  ;  Tyree  v.  Williams,  8  Bibb.  365,  868  ;  Floyd 
9.  Maasie,  4  Bibb.  427,430  ;  Hoover  v.  The  Samaritan  Society,  4  Wharton,  445. 

*■  Kiiligrew  v,  Killigrew,  1  Vernon,  184 ;  Caroon's  Case,  Cro.  Car.  8.  A 
person  appointed  executor,  and  afler  the  testator's  death  convicted  of  felony,  is 
not  thereby  disqualified  absolutely  from  acting  as  such.  Smethurst  v.  Tomlin,  2 
Sw.  &  Tr.  143,  147  ;  8.  c.  7  Jur.  x.  8.  763. 

»  Berry  v.  Hamilton,  12  B.  Mon.  191 ;  Sill  v.  McKnight,  7  W.  &  Serg.  244. 

^  Mass.  Gen.  Stat  ch.  101,  §  2. 

^  Thayer  v.  Homer,  11  Met.  104.  By  the  Civil  and  Canon  law  there  was 
a  long  roll  of  disqualifications  under  this  head :  traitors,  heretics,  apostates, 
felons,  outlawed  persons,  persons  excommunicate,  bastards  bom  of  adultery  or 
incest,  etc.  Swinb.'pt  5,  §§  2, 3,  4,  5,  6,  7.  Common  libellers,  manifest  usurers, 
and  Popish  recusants,  are  also  here  named  as  incompetent  for  the  office  of  execu- 
tor. Id.  §§  10, 11,  13.  These  disqualifications  now  sound  ludicrous,  in  some  re- 
tpecti ;  and  many  of  them  would  not  be  easy  of  application,  where  large  portions 
of  the  cSmmunity,  and  some  in  authority,  perhaps,  are  either  habitually  guilty 
of  xfme  of  the  evil  practices  interdicted,  or  else  ambitious  to  become,  or  to  be 
reputed  so.  See  Sill  v.  McKnight,  7  W.  &  S.  244 ;  Taggart's  Petition,  1  Aflh. 
321 ;  Cohen's  Appeal,  2  Watts,  175 ;  Webb  v.  Dietrich,  7  W.  &  S.  401. 

FBBT  n.  6 
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9.  An  executor  can  only  derive  his  appointment  from  the 
will,  for  if  no  person  be  designated  by  the  will  to  perform  the 
trusts  under  it,  they  must  by  the  probate  court  be  committed  to 
an  administrator  with  the  will  annexed. ^^ 

10.  There  is  no  particular  form  requisite  for  the  appointment 
of  an  executor,  much  less  any  necessity  of  designating  the 
appointee  by  that  particular  name.  Any  language  whereby  the 
testator  in  his  will,  or  any  codicU  thereto,  indicates  the  desire 
that  any  person  should  discharge  the  duties  pertaining  to  that 
office,  will  be  sufficient  for  the  purpose.  Thus,  the  expressed 
wish  that  A.  B.  shall  have  his  goods,  pay  his  debts,  and  dispose 
of  them  at  his  pleasure,  or  any  equivalent  words,  have  been  held 
sufficient  to  constitute  one  executor.^^  And  the  mere  direction 
that  certain  persons  shall  pay  debts,  funeral  charges,  and  the 
expense  of  proving  the  will,  has  been  held  sufficient  to  consti- 
tute such  persons  executors.^^  So,  the  leaving  of  the  testator's 
goods  to  one  by  name  or  description  will  constitute  him  ex- 
ecutor.^^  And,  as  Lord  Hardwicke  expressed  it,  one  made 
universal  heir  has  the  right  to  go  to  the  Ecclesiastical  Court  for 
probate.*  So,  the  appointment  of  persons  to  receive  the 
property  and  pay  the  legacies,  constitutes  them  executors.^  If 
the  testator  make  one  executor,  upon  condition  that  another 
will  not  accept,  or  upon  the  supposition  that  other  persons  are 
dead,  who  prove  to  be  alive,  this  will  be  an  appointment  of 
such  others  by  implication.^ 


"  1  Wms.  Exrs.  209,  n.  (a). 

^^  Henfrej  v,  Henfrey,  4  Moo.  P.  C.  C.  33 ;  Brightman  v.  Eeighlej,  Cra 
£liz.  43 ;  Femberton  v.  Cony,  id.  164.  See  also  Stone  v.  Brown,  16  Texas, 
425. 

^*  Fiy  in  re,  1  Hagg.  80 ;  Montgomery  in  re,  5  Notes  of  Cases,  99, 101. 

^*  Grant  v.  Leslie,  3  Fhillim.  116. 

^  Androvin  v.  Foilblanc,  3  Atk.  301.  *- 

^  Pickering  v.  Towers,  2  Lee,  401 ;  s.  c.  Amb.  363. 

^  1  Wms.  Exrs.  211,  212.  Bat  it  was  held  in  a  recent  case,  that  where  the 
whole  personal  property  is  left  to  a  trustee,  on  trust  for  a  specific  purpose,  and 
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11.  According  to  the  practice  in  England,  it  is  not  uncom- 
mon for  the  testator  to  name  another  person,  besides  the  one  he 
intends  to  act  as  executor,  to  assist,  advise,  or  overlook  the 
acting  executor;  such  assistant,  coadjutor,  or  adviser,  is  not 
regarded,  in  the  English  law,  as  having  any  of  the  rights  or 
subject  to  any  of  the  duties  of  an  executor.^  But  in  all  such 
cases  ihe  American  courts  of  probate  will  allow  such  assistant 
to  act  as  joint  executor,  unless  there  is  an  evident  purpose  he 
should  not  do  so ;  and  this  has  been  often  done  in  the  more 
modem  English  cases.^ 

12.  It  seems  the  ecclesiastical  courts  were  accustomed  to 
grant  letters  testamentary  as  executors  to  persons  named  for 
that  purpose  by  tiiose  appointed  in  the  will  with  that  power .^ 
And  this  mode  of  appointing  executors  or  trustees  is  still  recog- 
nized in  England,  under  the  late  statute.^ 


BO  executor  U  named  in  the  will^  sach  tmstee  is  not  entitled  to  probate  as  ex- 
eeotor.  Jones  in  re,  2  Sw.  &.  Tr.  155.  But  it  ib  here  held  requisite  to  consti-* 
tate  one  executor,  that  he  should,  by  the  terms  of  the  will,  have  general  power 
to  receive  and  pay  what  is  due  to  and  from  the  estate. 

Where  the  will  concluded  thus,  "  I  must  beg  A.  to  appoint  some  one  to  see 
this  my  will  executed,"  it  was  held  A.  might  name  himself  executor.  Ryder 
in  re,  2  Sw.  &  Tr.  127 ;  s.  c.  7  Jnr.  x.  s.  196.  But  in  the  more  recent  case  of 
Toomy  in  re,  S4  Law  J.  Prob.  3,  it  was  held,  that  a  direction  in  the  will  that 
JL  shall  pay  the  debts  and  funeral  charges  out  of  a  particular  fund  does  not 
constitute  him  executor  of  the  will,  even  although  the  will  declares  this  fund  to 
be  all  the  testator's  estate.  But  this  decision  must  have  gone  upon  special 
grounds,  as  it  is  clearly  not  reconcilable  with  the  general  rule  upon  the  subject. 
Where  a  letter  was  addressed  to  one,  duly  signed  and  witnessed  as  a  testamen- 
tary act,  which,  after  stating  the  nature  of  the  signer's  property  and  giving  direc- 
tions as  to  its  disposition  after  his  death,  concluded  thus :  "  I  know  of  nothing 
else  to  trooble  you  with,  and  trust  that  this  will  not  invoWe  you  in  much,"  — 
it  was  held  the  person  to  whom  the  same  was  thus  addressed  was  entitled  to 
probate  as  executor.    Manly  in  re,  81  Law  J.  Frob.  198. 

"  1  Wins.  Exrs.  213. 

*>  Powell  o.  Stratford,  in  8  Phillim.  118 ;  Lynch  v.  Bellew,  id.  424. 

*  Cringan  in  re,  1  Hagg.  548.    See  ante,  n.  22. 

*  Jackson  v.  Panlet,  2  Bob.  344.    Upon  the  objection  being  made  that  the 
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13.  The  American  courts  seem  to  have  adopted  the  same 
liberal  construction  as  to  the  mode  of  appointing  an  executor 
with  the  English  courts.^  And  if  the  testator  name  persons 
as  trustees,  but  conferring  the  rights  and  duties  of  executors,  it 
will  be  regarded  as  an  appointment  to  that  office.^  But  the 
office  of  executor  and  trustee  under  a  will  are  distinct,  and  aro 
not  to  be  performed  in  the  same  capacity.^  The  testator  can- 
not appoint  a  testamentary  trustee  to  act  under  the  will  and 
perform  the  trusts  thereby  created,  without  taking  letters  testa- 
mentary or  of  administration ;  and,  having  taken  such  letters, 
he  cannot  discharge  himself  as  administrator  by  paying  over  to 
liimself  as  trustee.*^ 

14.  We  have  already  suggested  that  different  executors  may 
have  separate  and  distinct  functions.^  Thus,  one  set  of  ex- 
ecutors may  be  named,  and  others  to  succeed  them  in  the  event 
of  their  being  incapacitated  or  unwilling,  for  any  reason,  longer 
to  continue  the  service.®  But  one  cannot  be  appointed  ex- 
ecutor with  a  provision  that  he  shall  not  administer  the  goods, 
the  latter  clause  being  repugnant  to  the  former,  and  therefore 
rendering  the  appointment  inoperative  in  toto.^    But  two  per- 

appointment  could  only  be  made  by  a  will  duly  executed,  Sir  H.  J.  Fust  said 
it  was  not  like  the  case  where  the  testator  in  his  will  reserves  to  himself  a 
power  to  deal  with  his  will  by  writing  not  duly  executed. 

"  Carpenter  v.  Cameron,  7  Watts,  51 ;  Wood  v.  Nelson,  9  B.  Mon.  600. 

"  Myers  o.  Daviess,  10  B.  Mon.  894 ;  McDonnell,  ex  parte,  2  Bradf.  Sur. 
Rep.  82. 

*•  Wheatly  v.  Badger,  7  Penn.  St  459. 

^  Hunter  v.  Bryson,  5  Gill  &  J.  488.  The  general  subject  of  the  duties  and 
responsibilities  of  testamentary  trustees,  and  how  far  they  are  under  the  control 
of  the  Court  of  Chancery,  is  extensively  discussed  in  The  Matter  of  Van  Wyck, 
1  Barb.  Ch.  Rep.  565.  All  matters  of  trust,  except  so  far  as  controlled  by  stat- 
ute, are  under  the  direction  of  the  courts  of  equity ;  and  the  usual  course  of 
proceeding  in  discharge  or  appointment  of  trustees  is  by  bill.  Id.  See  Knight 
v.  Loomis,  17  Shepley,  204;  Gibbons  v.  Riley,  7  Gill,  81. 

"  Ante,  §  4,  pi.  8. 

**  Lighton  in  re,  1  Hagg.  235. 

■  Anon.  Dyer,  8  b. 
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sons  may  be  appointed  executors,  with  a  provision  that  one 
shall  not  act  during  the  life  of  the  other ;  ^  or,  one  may  be  ap^ 
pointed  executor  for  a  definite  period,  or  during  the  minority  of 
testator's  son,  or  the  widowhood  of  his  wife,  or  until  the  death 
or  marriage  of  his  son.^  If  there  is  an  interval  between  the 
termination  of  one  executorship  and  the  beginning  of  another, 
administration  with  the  will  annexed  must  be  given  by  the 
probate  court.* 

15.  The  testator  may  also  commit  the  execution  of  his  will 
in  different  countries  to  different  executors  ;  ^  or  the  duties  may 
be  divided  among  different  executors  with  reference  to  the  sub- 
ject-matter,^ it  has  been  said.  But  Lord  Hardwicke  ®  expresses 
an  opinion  that  such  an  appointment  would  be  absurd,  because 
executors  must  act  jointly,  and  each  have  authority  as  to  the 
whole  estate,  ^^  which  cannot  be  divided  into  distinct  and  sep- 
arate powers."  And  we  think  the  American  practice  confirms 
the  views  of  his  lordship  thus  expressed.  The  English  courts 
hold  the  same  views  as  to  the  rights  of  creditors.^ 

16,  The  appointment  of  executors  may,  like  every  other  por- 
tion of  the  will,  be  made  dependent  upon  a  condition,  either 
precedent  or  subsequent;  as  upon  giving  security  for  faithful 
administration  ;  ^^  or  so  locig  as  a  certain  person  was  allowed 
to  occupy  Blackacre;^  or  provided  he  prove  the  wiU  within 
three  calendar   months    after  the  decease    of   the  testator ;  ^ 

»  Wcntworth  off.  ex.  13. 

"  Carte  v.  Carte,  3  Atk.  180;  Pemberton  v.  Cony,  Cro.  £liz.  164;  Swinb. 
pt.4,§17,  pLl. 

*  Swinb.  pt.4,  §17,  pi.  2. 

"  Spratt  V.  Harris,  4  Hagg.  405,  408,  409. 

*  Dyer,  4,  a. 

*  Owen  v.  Owen,  1  Atk.  494. 

*  Boee  o.  Bartlett,  Cro.  Car.  293. 
«  1  Wins.  ExTS.  220. 

*  Alice  Frances'  Case,  D/er,  4  pi.  8. 

*  Wilmot  in  re,  1  Curt  1.  It  was  here  held,  that  in  computing  the  time,  the 
day  of  the  death  was  to  he  excluded. 

6* 
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and  'upon  failure  to  perform  such  condition  his  appointment 
faUs.** 

17.  The  executor  of  an  executor  is  by  the  English  law  ex- 
ecutor of  the  first  testator  to  an  indefinite  extent,  unless  there 
is  a  surviving  executor.^  But  in  the  American  states  this  rule 
is  generally  disregarded,  special  statutes,  in  most  of  the  states, 
providing  for  the  appointment  of  administrators  with  the  will 
annexed,*® 

**  Day  in  re,  7  Notes  of  Cases,  55S.  And  where  the  aathoritj  of  the  executor 
is  restricted^  the  same  restriction  should  be  attached  to  the  letters  testamentary. 
Barnes  in  re,  7  Jur.  x.  s.  195.  And  where  the  testator  died  domiciled  abroad, 
the  authority  of  the  executor  named  must  be  determined,  according  to  the  law 
of  the  domicil ;  and  where  the  courts  of  that  country  have  decided  that  the 
authority  of  the  executor  to  act  is  limited  to  a  certain  time,  the  courts  of  Eng- 
land treat  his  o£Elce  as  having  expired,  and  will  grant  administration  with  the 
will  annexed,  as  in  other  cases,  to  the  uniyersal  legatee,  and  probate  of  the  will 
to  the  universal  heir.  Laneuville  v.  Anderson,  2  Sw.  &  Tr.  24;  Oliphant 
in  re,  SO  Law  J.  Frob.  82. 

**  1  Wms.  ExTB.  222  -  225  ;  2  Rev.  Stat.  N.  T.  71,  §  17. 

^  Mass.  Gen.  Stat.  ch.  93,  §  9 ;  Yt  Gen.  Stat  ch.  50,  §  10.  Similar  provis- 
ions exist  in  all  the  states  where  we  have  examined,  but  many  of  them  are  of 
recent  date,  the  rule  having  been  otherwise  at  an  earlier  period.  Drayton's 
Will,  4  MeCord,  46.  But  it  would  be  usel^  to  repeat  the  statutory  provis- 
ions upon  the  subject.    See  Dakin  v.  Demming,  6  Paige,  95. 


CHAPTEE   III. 

THE  APPOINTMENT  AND  DUTY  OP  ADMINISTRATORS. 


SECTION   I. 

THE  NATURE  AND  OBIGIN  OF  THE  OFFICE. 

1.  An  admixiUtrator  U  one  appmnted  bj  law  to  perfonn  the  ordinary  duties  of  aa 

executor. 
S,  and  n.  S.  The  haaifl  of  the  preeent  American  law  fonnd  in  the  early  Engliflh 

statates. 

3.  The  hasband's  right  to  administer  on  the  wife's  estate  and  to  hold  her  per- 

sonalty. 

4.  The  husband's  right  to  such  personalty  yests  upon  the  decease  of  the  wife,  and 

before  his  appointment  as  administrator. 

5.  When  wife  leayes  a  will,  the  husband  has  no  exdnsire  right  to  administer  cnm 

testamento. 

6.  The  widow  of  an  intestate  generally  allowed  to  administer  the  estate. 

7.  How  the  widow  may  forfeit  her  right  to  administer  on  her  hosband's  estate. 

8.  Order  in  which  kindred  are  entitled  to  administradon. 

9.  Gronnds  of  selection  by  the  probate  court  among  those  of  eqnal  degree. 

10.  To  whom  administration  will  be  granted,  decedent  being  domiciled  abroad. 

11.  Mandamns  to  probate  court,  where  it  has  no  discretion  to  exercise. 

IS.  Sxecator,  baring  begun  to  act,  bound  to  proceed ;  next  of  kin  not  so  bound. 
13.  Administration  granted  to  attorney,  in  fact,  of  him  beneficially  interested. 
U.  Creditors,  and  others  interested  in  estate,  entitled,  if  next  of  kin  decline. 

15.  For  want  of  those  specially  entitled  the  court  appoint  in  their  discretion. 

16.  The  order  in  which  parties  are  entitled  to  administer  in  America. 

17.  Persona  disqualified  fix>m  acting  as  administrators. 

13.  Bond  required  for  faithful  administration,  and  how  fiur  the  court  will  dispense  with 
ample  sureties. 

§  7.  1.  An  administrator  is,  virtuallj,  an  executor,  to  settle 
the  estate  of  a  deceased  person,  either  where  no  will  appears,  or 
if  so,  where  for  any  reason  there  is  no  one  to  act  as  executor  of 
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the  duties  imposed  by  the  will.  If  there  be  no  will,  he  is  simply 
an  administrator,  to  settle  the  estate  according  to  the  require- 
ments of  the  law  applicable  tb  the  case.  He  has,  in  [all  respects, 
the  same  rights  and  duties,  and  is  subject  to  the  same  responsi- 
bilities as  an  executor,  except  that  where  the  testator  directs 
that  his  executor  shall  act  without  giving  sureties  for  faithful 
administration,  he  cannot  be  required  to  do  so,  unless,  for  special 
cause  shown,  the  probate  court  should  be  of  opinion  that  the 
rights  of  creditors  and  others  made  such  security  indispensable 
to  the  ends  of  justice,  or  where  the  statutes  of  the  state  require 
such  security,  in  all  cases ;  but  the  administrator,  being  an  of- 
ficer of  the  law  merely,  is  required,  in  all  cases,  to  give  security 
for  the  faithful  performance  of  his  duties.^ 

2.  We  have  already  stated,  that  the  appointment  of  adminis- 
trators in  England  is  founded  upon  the  statute  21  Ed.  3,  st.  1, 
§  11,^  and  subsequent  statutes.^  It  will  not  be  useful  to  attempt 
to  give  any  synopsis,  even,  of  the  statutes  in  the  several  Amer- 
ican states  upon  this  point,  since  they  are  generally  based  upon 

^  It  has  been  said,  hy  most  of  the  text-writers  upon  this  subject,  that  the 
executor  may  do  many  acts,  before  his  appointment  to  the  office  by  the  probate 
court ;  indeed  all  acts  towards  the  settlement  of  the  estate  except  maintaining 
an  action  in  court ;  and  that  he  may  bring  such  action  if  he  obtain  letters  testa- 
mentary before  the  trial ;  but  that  the  administrator  can  do  no  act  before  his 
appointment ;  and  if  he  bring  an  action  it  shall  be  abated,  notwithstanding  his 
appointment  before  the  return  of  the  writ.  Such  refinements  are  of  little  prac- 
tical importance.  Regularly,  neither  the  executor  nor  adminbtrator  should  be 
allowed  to  do  any  act  in  regard  to  the  estate  before  his  appointment  by  the 
probate  court,  except  such  necessary  ones  as  are  indispensable  to  the  preserva- 
tion of  the  estate,  and  as  to  such,  there  can  be  little  question  they  will  be  brought 
under  the  shield  of  a  subsequent  appointment  from  the.  probate  court,  as  well  in 
the  case  of  an  administrator  as  of  an  executor. 

'  Ante,  §  6,  n.  1. 

*  The  21  Henry  8,  ch.  5,  §  8,  proyides  that  in  case  any  person  dies  intes- 
tate, or  that  the  executors  named  in  any  testament  refuse  to  prove  it,  the  Ordi- 
nary shall  grant  administration  to  the  widow  or  next  of  kin,  or  both,  in  his 
discretion ;  and  this  forms  the  basis  of  the  present  law  upon  the  subject  in  most 
of  the  American  states. 
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the  foregoing  statutes  of  the  British  Parliament,  with  others  of 
a  later  date  ;  and  this  detail  will  best  be  learned  from  consulting 
the  statutes  in  the  states  where  occasion  occurs  for  reducing  the 
point  to  practice. 

3.  The  husband,  by  the  English  law,  as  is  well  known  to  the 
profession,  had  the  exclusive  right  of  administering  upon  his 
wife's  estate,  and  was  entitled  to  all  her  personal  effects,  after 
the  payment  of  debts  and  charges,^  where  they  had  not  been 
reduced  to  possession  during  the  life  of  the  wife.  But  in  many 
of  the  American  states  the  disposition  of  the  estate  of  the  wife 
after  death,  whether  real  or  personal,  is  regulated  by  statute. 
In  some  of  those  states  that  portion  of  her  personal  effects,  not 
reduced  into  the  possession  of  the  husband  during  the  covert- 
ure,  will,  after  the  decease  of  the  wife,  go  to  her  next  kin  by 
blood,^  and  no  distinction  is  made  in  regard  to  succession  be- 
tween the  real  and  personal  estate  of  the  wife ;  while  in  others 
the  rule  of  the  common  law  prevails  by  express  re-enactment  of 
statute.^  And  the  wife,  at  common  law,  could  not  dispose  of 
her  personal  effects,  not  in  the  possession  of  the  husband,  even 
by  will,  without  his  consent."^ 

4.  If  the  husband  decease,  without  having  taken  letters  of 
administration  upon  the  wife's  estate,  the  probate  courf  will 
sometimes  grant  administration  to  her  next  of  kin,  but  such 


•  Homphrejr  v.  Ballen,  1  Atk.  459 ;  Holtf  Ch.  J.,  in  Sir  George  Sands's  Case, 
3  Salk.  22 ;  Elliot  v.  Gorr,  2  Phillim.  16,  19 ;  Fawtry  v,  Fawtiy,  1  Salk.  S6  ;  2 
Black.  Comm.  515.  So  the  husband  is  entitled,  on  behalf  of  his  wife,  to  take 
ktten  of  administration  on  the  estate  of  the  wife's  next  of  kin  deceased  intes- 
tate, and  the  wife's  renunciation  in  favor  of  another,  a  creditor,  will  not  deprive 
the  husband  of  his  right  Haynes  v.  Matthews,  1  Sw.  &  Tr.  460.  But  if  the 
husband,  have  deserted  his  wife,  administration  of  her  effects  will  be  granted  to 
her  next  of  kin,  limited  to  what  she  had  acquired  afler  the  desertion.  Wor- 
niao  in  re,  1  Sw.  &  Tr.  518. 

•  Gen.  Stat  Vt  ch.  51,  §  1. 

•  Gen.  Stat  Mass.  ch.  94,  §  16. 
'  Ante,  pt  1,  pp.  22  -  29. 
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administrator  will  be  regarded  as  the  trastee  of  the  representa- 
tives of  the]  husband.^  But  the  practice  of  granting  adminis- 
tration in  the  ecclesiastical  courts  to  the  wife's  next  of  kin,  in 
cases  where  they  are  not  beneficiallj  interested  in  the  effectSi 
has  been  regretted  by  some  of  the  judges.^  And  the  practice 
seems  finally  to  have  been  abandoned,^^  and  administration 
only  granted  to  the  next  of  kin  of  the  wife,  when  they  were 
entitled  to  her  effects  by  settlement.^^  And  a  similar  rule  ob- 
tains in  many  of  the  American  states.^  A  court  of  equity 
will  order  a  fund  in  the  Court  of  Chancery,  standing  in  the  sep- 
arate account  of  a  married  woman,  transferred  to  her  personal 
representative,  although  the  husband  is  not  represented  in  court, 
he  having  survived  the  wife  and  deceased  without  taking  ad- 
ministration of  her  estate.^ 

5.  Where  the  wife,  either  by  marriage  settlement  or  other- 
wise, has  the  right  to  dispose  of  her  estate  by  will,  even  though 
it  be  by  the  consent  of  the  husband  merely,  and  does  make 
such  disposition,  and  no  executor. is  legally  appointed  to  such 


*  Elliott  V,  Collier,  8  Atk.  521.  Lord  Hardtncke  here  said,  "  Upon  the  eqnity 
of  the  statute  of  distributions  the  court  makes  an  administrator  de  bonis  non  onlj 
a  trustee  for  such  part  of  the  testatoi's  personal  estate  as  is  undisposed  of,  for 
his  next  of  kin ;  therefore  I  am  of  opinion  the  husband's  representative  is  en- 
titled to  the  wife's  personal  estate,  and  that  it  vested  in  the  husband  before 
administration  was  taken  out"  See,  to  the  same  effect,  Clark  v.  Clark,  6  W.  & 
S.  S6.  And  the  husband,  although  not  reddent  within  the  state,  is  entitled  to 
adaoinister  upon  the  wife's  estate.  Weaver  v.  Chace,  5  R.  L  Rep.  856.  And  this 
18  held  even  in  those  states  where  non-residence  is  generally  regarded  as  a  dis- 
qualification for  the  office  of  administrator.    Sarkie's  Appeal,  2  Fenn.  St.  159. 

*  Gill  in  re,  1  Hagg.  841,  844. 

^  Fielder  v.  Hanger,  8  Ragg.  769 ;  1  Wms.  Exrs.  860. 

»  Brenchlej  v.  Lynn,  9  £ng.  L.  &  Eq.  5S8 ;  s.  c.  16  Jur.  292. 

"  Ward  V.  Thompson,  6  Gill  &  J.  849 ;  Sheldon  v.  Wright,  5  New  York  Ct 
App.  497 ;  Patterson  v.  High,  8  Ired.  Eq.  52 ;  Hilbom  o.  Hester,  id.  55 ;  Ban- 
dall  V.  Shrader,  17  Alab.  888. 

^  Gutteridge  v.  Stilwell,  1  My.  &  K  486 ;  Loy  v.  Duckett,  1  Cr.  &  Ph.  812 
1  Wms.  Ezra.  861. 
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will,  the  probate  courts  will  grand  administratioii  with  the  will 
annexed,  as  in  other  cases,  the  husband  having  no  exclusive 
right  to  act  in  that  capacity.^^ 

6.  It  seems  that  the  probate  court  have,  under  the  English 
statute,  been  regarded  as  having  a  discretion  whether  to  grant 
administration  to  the  widow  or  next  of  kin.^  This  rule,  how- 
ever, in  die  English  courts,  applies  only  to  cases  of  intestacy, 
and  not  in  those  cases  where  there  is  a  will,  but,  for  any  cause, 
no  executor, — in  which  class  of  cases  the  probate  court  may 
exercise  a  discretion,  in  selecting  the  person  most  suitable  for 
the  trust.  In  the  American  states,  the  probate  courts  have  the 
same  discretion  in  both  classes  of  cases.  And  in  general,  the 
widow  will  here  receive  the  appointment  alone,  if  she  so  desire, 
and  there  be  no  special  reason  to  the  contrary .^^  And  if  she 
desire  any  suitable  person  to  have  the  administration,  or  for  any 
good  reason  not  to  have  it,  her  wishes  will  in  general  be  con- 
salted.^^  The  widow  will  be  excluded  from  administration,  in 
some  states,  on  account  of  being  a  non-resident.^® 

^  Brenchley  o.  L3mn,  2  Kob.  441.  Bat  the  hosband  may  in  such  cases  be 
oitided  to  have  administratioD  of  such  of  his  wife's  effects  as  are  not  thus  dis- 
posed of.  Id.  See  also  Dawson  in  re,  2  Rob.  1S5.  But  the  husband  cannot 
administer  upon  an  estate  of  which  the  wife  was  administratrix.  1  Wms.  £xrs. 
263. 

"  Anon.  1  Strange,  552.  Where  the  widow  deserted  her  children  and  led 
an  immoral  life,  administration  of  her  husband's  effects  was  granted  to  the 
goaidian  of  the  children.    Creed  in  re,  6  Jur.  k.  s.  590. 

*  McGrooch  V.  McGooch,  4  Mass.  Rep.  848.  If  there  are  creditors,  the 
widow  and  next  of  kin  may  elect  to  have  administration  granted  to  them. 
Stebfains  o.  Lathrop,  4  Pick.  83.  But  she  may  be  excluded  for  any  cause  ren- 
dering li^r  evidently  unsuitable  for  the  discharge  of  the  trust.  Steams  v.  Fiske, 
IS  Pick.  24.  And  in  this  case  it  was  regarded  as  sufficient  cause  for  her  exelu- 
tkm,  that  her  appointment  was  urged  by  a  debtor  of  the  estate,  who  was  under 
the  impatation  of  having  combined  with  the  testator  in  his  lifetime  to  defraud 
his  creditors,  and  that  her  appointment  was  apparently  urged  more  for  the  pur- 
pose of  subserving  the  private  purposes  and  interest  of  such  debtor  than  for 
the  protection  of  any  interests  of  such  widow. 

"  Mairhead  v.  Muirhead,  6  Smedes  &  MarsL  451. 

"  Radford  v.  Radford,  5  Dana,  156. 
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7.  It  is  often  said  the  ecclesiastical  courts  prefer  a  sole  to  a 
joint  administration,  and  that  the  widow  will  be  preferred  to 
any  other,  unless  special  reasons  exist  why  she  should  not 
receive  the  appointment;^®  as  where  she  has  barred  herself  of 
all  interest  in  her  husband's  personal  estate  by  her  marriage 
settlement ;  ^  or  where  she  is  of  unsound  mind  ;  ^  or  has  eloped 
from  her  husband  or  lived  separate  from  him.^*  The  wife  hav- 
ing married  again  is  no  invincible  objection  to  her  being  ad- 
ministratrix of  her  former  husband,  but  that  circumstance  may 
induce  the  court  to  prefer  a  child.^  Where  the  husband  had 
been  divorced  and  married  again,  the  second  wife  should  ad- 
minister ;  ^  and  a  wife  divorced  for  adultery  forfeits  all  right  to 
administer  upon  the  effects  of  her  former  husband.^ 

8.  As  to  the  question  who  are  the  next  of  kin,  and  as  such 
entitled  to  administration,  it  seems  to  have  been  held  by  the 
ecclesiastical  courts,  that  it  was  to  be^he  same  persons  entitled 
to  the  goods  of  the  deceased  person  under  the  statute  of  dis- 
tributions.^ And  although  it  has  been  said  the  statute  of 
distributions  must  be  construed  according  to  the  common  law,^ 
the  rule  of  reckoning  the  degrees  of  kindred,  under  the  English 


»  1  Wms,  Exrs.  863,  364. 

*  Walker  v,  Carless,  2  Cas.  temp.  Lee,  560. 

*'  Williams  in  re,  3  Hagg.  217 ;  Dunn  in  re,  5  Notes  of  Cases,  97. 

"  Lambell  v,  Lambell,  3  Hagg.  568  ;  Chappell  v,  Chappell,  3  Curt  429. 

"  Webb  V.  Needham,  1  Add.  494,  496. 

•*  Ryan  v.  Ryan,  2  Phillim.  332. 

"  Pettifer  r.  James,  Bunbury,  16  ;  Davies  in  re,  2  Curt.  628.  It  is  no  ground 
of  excluding  the  wife  de  facto  from  administering  the  husband's  estate  afler  a 
cohabitation  of  twenty  years,  in  the  bond  fide  belief  of  the  death  of  her  former 
husband,  that  such  former  husband  is  still  living.  White  v,  Lowe,  1  Redf.  Sur. 
Rep.  376.  But  a  merely  colorable  cohabitation  with  a  woman  will  not  entitle 
her  to  administer  as  the  widow.    Davis  v.  Brown,  id.  259. 

*  Sir  John  NichoU,  in  Gill  in  re,  T  Hagg.  842. 

"  Blackborough  v.  Davis,  1  Peere  Wms.  41,  49,  where  it  is  said  by  flbft,  Ch. 
J.,  that  a  prohibition  will  issue  to  prevent  the  ecclesiastical  courts  from  proceed- 
ing under  the  statute  Car.  2,  contrary'  to  the  rules  of  the  common  law. 
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statute  of  distributions,  which  has  finally  prevailed,  is  that  of 
the  Civil  law,^  whereby  the  reckoning  is  made  by  going  directly 
from  the  deceased  to  the  person  claiming;  where  such  person  is 
either  a  direct  ancestor  or  descendant,  and  in  the  case  of  collat- 
erals, by  counting  the  degrees  to  a  common  ancestor,  and  then 
down  to  the  collateral  in  question,  allowing  one  degree  for  each 
step.  Thus  the  father  and  son  are  in  equal  degrees  of  kin,  and 
so  of  the  grandfather  and  grandson.  And  all  the  kindred  in 
equal  degree,  whether  male  or  female,  have  the  same  right  to 
administration,  except  that  a  preference  is  given  to  males  before 
females  in  an  equal  degree  ;  and  children  are  entitled  before  all 
others ;  and  the  issue  of  deceased  children  come  in  their  places, 
by  way  of  representation.^  So,  it  seems  that  brothers  and 
sisters  are  preferred,  as  to  the  right  of  administration,  to  the 
grandfather  or  grandmother,  who  are  in  equal  degree  with  the 
brothers  and  sisters.  And  relations  on  the  mother's  side  are  in 
^ual  degrees  of  affinity  with  those  on  the  father's  side,  and  the 
half  blood  the  same  as  the  whole  blood ;  so  that  the  children, 
and  their  issue  in  case  of  their  decease,  are  first  entitled ;  the 
parents  next ;  then  brothers  and  sisters ;  and  then  the  grand- 
parent^  ;  then  uncles  and  nephews  ;  next,  great-grandparents  ; 
and  finally,  cousins.^ 

9.  There  is  no  certain  rule  by  which  to  guide  the  discretion 
of  the  probate  court  in  selecting  among  those  of  equal  degrees 
of  affinity,  as  no  two  cases  will  ever  be  precisely  alike  in  all 
their  circumstances.  But  it  is  said  they  should,  and  naturally 
will,  prefer  that  person  in  whom  the  greatest  number  and  weight 
of  interests  concur;  that,  other  things  being  equal,  the  elder 
should  be  preferred  to  the  younger,  and  a  son  to  a  daughter ; 


*  Wallis  o.  Hodson,  2  Atk.  114,  117  ;  Mentney  v.  Petty,  Free.  Cb.  598 ;  1 
WiaoB.  Ezn.  365. 

*  Carter  v.  Crawley,  Sir  T.  RaTmond,  496 ;  ETelyn  v.  Evelyn,  Amb.  192. 

*  2  Black.  Comm.  505;  1  Wins.  Exrs.  872.    We  shall  have  occasion  to 
refer  to  this  subject  again,  under  the  head  of  distribution  of  estates. 

FABT  n.  7 
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and  0116  accustomed  to  business  to  one  less  acquainted  with  it ; 
and  the  fact  tbat  one  had  been  twice  before  declared  bankrupt 
has  very  justly  been  regarded  as  suflScient  ground  of  determin- 
ing a  preference  ^  against  the  claimant. 

10.  Where  the  intestate  was  a  foreigner,  and  had  no  domicil 
in  the  state  where  administration  is  applied  for,  the  court  will 
grant  it  to  such  person  as  is  entitled  to  the  effects  by  the  law  of 
the  place  where  the  deceased  had  his  last  legal'  domicil,  as  dis- 
tribution of  such  effects  must  be  made  according  to  that  law.^ 
But  where  administration  has  already  been  obtained  in  the 
place  of  domicil,  and  one  is  sought  merely  in  aid  of  that,  the 
courts  will  give  preference  to  the  person  holding  the  principal 
administration.^ 

11.  It  seems  that  where  the  probate  court  refuse  to  grant 
administration  to  any  one,  or  to  the  party  solely  entitled  to  the 
same,  a  writ  of  mandamus  will  issue  to  compel  them  to  make 
the  grant,  but  not  in  any  case  where  any  question  of  discretion 
exists  in  regard  to  the  person  entitled.^ 

12.  There  seems  to  be  a  distinction  between  an  executor  and 
the  next  of  kin  in  regard  to  being  bound  to  act  as  executor  or 
administrator,  after  they  have  intermeddled  with  the  goods  of 
the  deceased.  In  the  former  case,  the  person  is  compellable  to 
perform  the  duties  of  administering,  but  not  in  the  latter,  even 
where  ho  has  by  such  interference  made  himself  executor  de 
son  tort.® 

13.  Where  the  person  entitled  to  the  effects  of  the  decedent 
resides  out  of  the  state,  it  is  common  in  England  to  grant  ad- 
ministration to  the  attorney  in  fact  of  such  person,  under  a 

"  1  Wms.  Exrs.  S73,  874 ;  Bell  v.  TImiswood,  2  Philliin.  22. 

"  1  Wms.  Exrs.  876,  378. 

"  Henderson  in  re,  2  Bob.  144  ;  1  Wms.  Exrs.  377. 

**  1  Wms.  Exrs.  380,  381.  The  right  of  administration  pertains  to  such  only 
as  are  the  next  of  kin  at  the  decease  of  the  intestate,  and  upon  the  decease  of 
such  person  the  right  devolves  upon  the  person  entitled  to  the  effects. 

"  Ackerly  v.  Parkinson,  8  M.  &  S.  411 ;  1  Wms.  Exrs.  242. 
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special  power,  and  to  express  in  the  grant  that  it  is  for  the  use 
and  benefit  of  the  party  so  entitled.^  But  such  administrator 
and  his  sureties  are  responsible  to  the  party,  and  to  all  parties 
yrho  may  be  able  to  show  themselves  entitled  to  receive  the 
effects  of  the  deceased,  and  cannot  exonerate  himself  by  show* 
ing  payment  to  the  person  for  whose  benefit  the  administration 
was  granted.^ 

14.  In  defect  of  next  of  kin,  or  where,  upon  summons,  such 
next  of  kin  fail  to  appear,  or  decline  to  receive  administration, 
it  will  be  granted  to  any  suitable  person  applying,  being  a  cred* 
itor  or  in  any  way  interested  in  the  estate.  In  such  cases,  even 
where  there  had  been  long  delay  in  taking  administration,  and 
the  next  of  kin  resided  in  the  West  Indies,  Sir  John  Nicholl 
required  notice  to  be  given  him  before  he  would  grant  it  to 
a  creditor.^  And  where  administration  has  been  once  granted 
to  a  creditor,  he  will  not  be  removed  at  the  instance  of  the  next 
of  kin,  but,  in  case  of  his  decease,  the  next  of  kin  may  come 
in.®  And  if  a  will  appears  after  a  creditor  has  been  appointed 
administrator,  he  will  have  the  same  right  to  contest  the  will 
with  the  next  of  kin,  and  under  the  same  rule  as  to  costs.^ 

15.  For  want  of  creditors,  or  next  of  kin,  willing  to  take  ad- 
ministration, the  probate  court  may  grant  it  to  any  one  desiring 


*  Lucas  V.  Lucas,  2  Lee  Rep.  576;  De  Yiesca  v.  Lubbock,  10  Sim.  629; 
Chamben  v.  Bicknell,  2  Hare,  536, 537. 

^  Chamben  v.  Bicknell,  2  Hare,  536.  And  such  adnunistration  may  be 
granted  to  the  attorney  of  the  party  entitled,  although  the  attorney  be  resident 
abroad,  if  the  sureties  to  the  bond  are  resident  within  the  jurisdiction.  I^eson 
in  re,  1  Sw.  &  Tr.  463;  Bianchi  in  re,  id.  511.  But  the  court  will  not  grant 
adminisbation  to  the  attorney  in  fact,  for  the  use  of  the  party  entitled,  where 
the  party  himself  is  resident  within  the  jurisdiction,  and  able  to  take  it  himself. 
Burch  in  re,  2  Sw.  &  Tr.  139 ;  Dig.  7  Jur.  x.  s.  85. 

"  Miller  v,  Washington,  3  Hagg.  277.  See  also  King  v.  Grordon,  2  Lee, 
139. 

*  Skeffington  v.  White,  1  Hagg.  699,  702,  703. 

*  Norman  v.  Bourne,  1  Phillim.  160.  That  is  without  being  subjected  to 
costs  in  the  erent  of  the  will  being  established. 
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it,  in  their  discretions^  It  is  an  inflexible  rule  in  the  English 
courts  of  probate,  and  should  be  everywhere,  that  a  party  who 
has  a  prior  right  to  administer  should  be  properly  cited  to  appear, 
before  administration  will  be  granted  to  any  other,  although 
having  the  right  of  administration  next  in  order  ;  but  where  the 
court  have  any  discretion  in  the  matter  they  sometimes  appoint 
an  administrator  upon  their  own  motion,  ex  mero  motu,^  as  it 
is  called. 

16.  The  American  practice  upon  most  of  the  preceding  points 
will  be  found  geiysrally  to  coincide  with  the  English,  as  already 
indicated,  except  that  in  many  of  the  states  the  right  of  admin- 
istration is  not  so  strictly  defined  as  under  the  English  statutes 
and  practice.  Thus  in  Virginia,  any  one  entitled  to  a  distribu- 
tive share  of  the  estate  is  preferred  to  a  creditor ;  ^  and  a  cred- 
itor seems  there  to  have  no  legal  preference  over  any  other 
person.^  But  in  some  states  creditors  are  preferred  in  the  order 
of  the  amount  of  their  claims.^  And  in  other  states  creditors 
appear  to  have  a  preference  over  mere  strangers.*^  The  right  of 
the  next  of  kin  to  administration  attaches  upon  the  exclusion  of 
the  widow,  for  any  cause,  so  that  if  she  decline  to  serve,  it  is 
not  competent  for  her  to  nominate  another  person  to  the  exclu* 
sion  of  the  next  of  kin.^^    The  Statute  of  Massachusetts  gave 


^  Sir  Herbert  J.  Fiist,  in  Chanter  in  re,  1  Rolx  274,  275 ;  Davis  9.  Chanter, 
14  Simons,  212. 

^  Barker  in  re,  1  Curt.  592 ;  Bogerson  in  re,  2  Curt  656.  ■ 

^  Haxall  v.  Lee,  2  Leigh,  267. 

^  McCandlisb  v.  Hopkins,  6  CaU,  20S. 

^  Cutlar  V.  Quince,  2  Hayw.  60. 

*  Hoffman  v.  Gold,  8  Gill  &  J.  79.  And  in  one  case  where  the  estate  was 
barely  sufficient  to  meet  debts,  it  was  committed  to  the  administration  of  a  ci^- 
itor  in  preference  to  the  next  of  kin.     Sturges  v.  Tufts,  B.  M.  Charlton,  17. 

'  Cobb  V.  Newcomb,  19  Pick.  837,  by  Shaw^  Ch.  J.  Any  person,  having  a 
cause  of  action  which  survives,  is  regarded  as  a  creditor,  otherwise  not.  Hence 
the  promisee,  in  a  promise  of  marriage,  cannot  be  regarded  as  the  creditor  of  the 
promisor  within  the  statutes  regulating  the  granting  of  letters  of  administration. 
Stebbins  v.  Palmer,  1  Pick.  71 ;  Smith  v.  Sherman,  4  Cush.  408. 
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the  rigbt  of  administration,  first  to  the  widow  or  next  of  kin, 
either  or  both,  as  the  judge  might  order,  and  it  was  here  said, 
"In  the  present  case  the  widow  renounced  her  claim ;  but  this 
did  not  give  her  the  right  to  nominate  another  person  to  the 
exclusion  of  the  next  of  kin.    If  they  live  within  the  county  they 
are  to  be  cited."     And  where  the  statute  provided,  that  if  such 
next  of  kin  are  incompetent  or  evidently  unsuitable,  or  if  they 
neglect,  without  any  sufScient  cause,  for  thirty  days  after  the 
death  of  the  intestate,  to  take  administration,  the  judge  of  pro* 
bate  shall  commit  it  to  one  of  the  creditors,  it  was  held  that  the 
court  of  probate  could  not  pass  over  the  next  of  kin  and  appoint 
another,  until  the  expiration  of  the  thirty  days,  that  term  being 
allowed  the  next  of  kin  to  apply ;  and  that  an  appointment,  for 
reason  of  the  incompetency  of  the  next  of  kin,  must,  at  least, 
show  the  fact,  that  the  appointment  was  made  upon  that  ground, 
and  that  the  next  of  kin  became  parties  to  such  proceeding  be- 
fore the  adjudication  of  such  incompetency.*^    Where  a  creditor 
is  appointed  administrator  on  account  of  the  renunciation  of  the 
vidow  and  next  of  kin,  such  renunciation  should   appear  of 
record.     General  notice  by  publication  for  all  objecting  to  the 
appointment  of  a  creditor  as  administrator,  will  be  a  sufficient 
citation  to  those  having  prior  right,  and  especially  where  they  have 
notice  in  fact  and  actually  appear  in  the  case.^    It  seems  that 
in  Pennsylvania  the  nomination  of  the  next  of  kin,  who  declines 
to  administer,  is  entitled  to  be  regarded  by  the  probate  court.^ 
17.   By  the  English  statutes  and  practice  many  persons  are 
disqualified   from   acting  as  administrators.     These   disabilities 
extend  not  only  to  all  those  already  enumerated  in  regard  to 
executors,  bat  embrace  also  some  others,  such  as  outlawed  per- 
sons and  bankrupts,  but  not  to  alien  friends.^    Infants  are  dis- 


*  Arnold  o.  Sabtn,  1   Cash.  525.     One  applying  for  administration  as  a 
ereditor  may  prove  such  fact  in  the  usual  mode  of  establishing  such  claim.    lb. 

*  Ellmaker's  Estate,  4  Watts,  34. 
»  1  Wms.  Exrs.  890. 

7* 
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qualified  from  acting  until  thej  come  of  full  age,  and  for  that 
period  administration  should  be  committed  to  another.^^  Femes 
covert  may  take  administration  with  the  consent  of  their  hus- 
bands, but  not  otherwise,  unless  such  husbands  reside  out  of 
the  country.^^  In  Maryland  it  is  no  disqualification  that  one  is 
a  cloistered  nun,*^  but  under  the  Revised  Statutes  of  New  York 
a  professional  gambler  was  held  disqualified  on  the  ground  of 
improvidence."  In  another  case,^  however,  in  the  same  state,  it 
was  said,  that  no  degree  of  moral  or  legal  guilt  or  delinquency 
is  sufficient  to  effect  such  exclusion,  unless  the  person  has  been 
"  convicted  of  an  infamous  crime,"  or  is  "  judged  incompetent 
by  the  surrogate  to  execute  the  duties  of  such  trust,  by  reason 
of  drunkenness,  improvidence,  or  want  of  understanding,"  these 
being  the  statute  grounds  of  exclusion.  It  was  accordingly  here 
held,  that  the  single  fact  of  one  being  a  professional  gambler  did 
not  disqualify  him  to  act  as  administrator  under  the  statute. 
And  the  same  rule,  as  before  intimated  as  to  executors,  seems 
to  be  maintained  in  a  considerable  number  of  other  cases.^  In 
some  of  the  states  a  married  woman  is  disqualified,  by  statute, 
from  acting  as  administrator,  and  in  such  cases  administration 
is  given  to  the  husband,  as  representative  of  her  right  or  interest 
in  the  estate.^^ 

18.  It  is  generally  supposed  that,  in  the  case  of  administra- 
tors appointed  by  the  probate  court,  in  this  country,  there  is  no 
power  to  dispense  with  the  requisite  security  pointed  out  in  the 
statute ;  and  any  one  who  cannot  obtain  the  required  bond,  with 
sureties  for  faithful  administration,  is  set  aside  for  the  one  euti- 

"  This  will  bo  considered  Eereafler. 

"  Bubbers  u.  Harby,  3  Curt  60 ;  1  Wms.  Exrs.  891. 

"•  Smith  V.  Young,  5  GiU,  197. 

^  McMahon  v.  Harrison,  10  Barb.  659. 

**  Harrison  v.  McMahon,  1  Bradf.  Sur.  Rep.  283. 

»•  Sill  t;.  McKnight,  7  W.  &  S.  244  ;  Cohen's  Appeal,  2  Watts,  1 75  ;  Webb 
r.  Dietrich,  7  W.  &  S.  401 ;  Coope  v.  Lowerre,  1  Barb.  Ch.  R.  45  ;  ante,  §  6. 

^  Leverett  v.  Dismukes,  10  Geo.  Rep.  98  ;  Kayanaugh  v,  Thompson,  16  Alab. 
817. 
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tied  next  ia  order.  But  in  England  the  cases  are  frequent  where 
the  amount  of  the  bond  ordinarily  required,  i.  e.  double  the 
amount  of  tho  estate,  is  essentially  relaxed.^  If  anything  is  ever 
doDe  here,  in  the  same  direction,  it  is  by  accepting  the  best 
sureties  which  the  party  can  procure,  which,  perhaps,  is  more 
American,  coming  to  the  same  result,  without  any  formal  viola- 
tion of  the  letter  of  the  law,  but  none  the  less  evading  it. 


SECTION  II. 

THE  APPOINTMENT  OP  ADMINISTRATORS,  AND  THE  EXTENT  OF  THEIR 
RESPONSIBILITT.      JOINT  EXECUTORS   AND   ADMINISTRATORS. 

BONDS. 

1.  The  mode  of  appointing  administraton. 
n.  1.  The  Englijih  form  at  present  in  nse. 

2.  The  form  and  legal  validity  of  administrators'  bonds. 

3.  The  decbions  in  Massachasetta  npon  this  point. 

4.  The  form  of  executors'  bonds. 

5.  How  far  joint  executors  responsible  for  the  acts  of  each  other. 

6.  A  final  judgment  in  the  probate  court  should  precede  a  suit  upon  the  bond. 

7.  The  bond  is  intended  to  secure  the  enforcement  of  the  decrees  of  the  probate 

court. 

§  8.  1.  The  appointment  of  an  administrator  is,  in  the 
American  practice,  more  commonly,  it  is  believed,  in  the  form 
of  a  decree  of  the  probate  court.  In  the  English  practice,  it  is 
said  that  it  must  bo  by  writing,  under  seal,  or  by  entry  in  the 
registry,  without  letters  sub  sigillo,  but  it  cannot  be  by  parol.^ 


**  De  U  Farque  ia  re,  2  Sw.  &  Tr,  6S1 ;  McDonald  in  re,  32  Law  J.  Prob. 
132 ;  Harrigan  in  re,  id.  204.  And  sureties  resident  in  Scotland  were  accepted 
whea  others  could  not  be  procured.    Bailingall,  id.  138. 

*  Anonymous,  Shower,  408,  409 ;  Toller,  119.  The  form  of  granting  admin- 
istitttioa  in  the  English  Court  of  Probate,  at  the  present  time,  is  as  follows :  — 
**  In  Her  Majesty's  Court  of  Probate,  ^he  Principal  Regbtry.  Be  it  known 
that,  on  the day  of,  &c.,  letters  of  administration  of  all  and  singular  the  per- 
sonal estate  and  effects  of  A.  B.,  late  of,  &c. ,  deceased ;  who  died  on  or  about 

tiie day,  &c.,  at ,  intestate,  were  granted  by  Herllajesty's  Court  of  Pro- 
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The  same  is  true  of  granting  leave  to  put  an  administrator's 
bond  in  suit' 

2.  Jhe  person  appointed,  before  receiving  his  letters  of  admin- 
istration, is,  by  the  statutes  of  all  the  states,  required  to  give 
t)onds  for  faithful  administration,  —  the  same,  in  most  respects, 
as  required  by  the  English  statutes,^  except  that  in  different 
states  the  bond  is  required  to  be  taken  in  the  name  of  the  com- 
monwealth, or  of  the  judge  of  probate,  or  of  the  probate  court> 
But  in  the  last  case  cited  it  was  held  that  the  bond,  being 
taken  in  the  name  of  the  justices  of  the  county  court,  did  not 
render  it  void.  But  in  some  of  the  other  states  slight  deviations 
from  the  statutory  forms  required  has  been  held  to  avoid  the 
instrument,^  as  where  the  bond  of  an  administrator,  with  the 
will  annexed,  was  taken  in  the  usual  form  of  administrators' 
bonds  on  intestate  estates,  except  that  there  was  no  obligation 
to  restore  the  letters  to  the  court  in  case  of  the  production  and 
proof  of  a  will,  and  it  pmitted  the  clause  '^  to  pay  and  deliver 
all  the  legacies,"  merely  requiring  faithful  administration  and 

bate  to  C.  D.  the  widow,  or  next  of  kin,  (as  the  case  may  be,)  of  the  said  intestate, 
she  having  been  first  sworn,  well  and  futhfully  to  administer  the  same,  by  pay- 
ing his  just  debts,  and  distributing  the  residue  of  his  personal  estate  and  effects 
according  to  law,  and  to  exhibit  a  true  and  perfect  inventory  of  all  and  singular 
the  said  estate  and  effects,  and  to  render  a  just  and  true  account  thereof  when- 
ever required  by  law  so  to  do.  £.  F.,  Registrar/'  And  in  the  margin  is  written,  — 
"  Sworn  under  £.   And  that  the  intestate  died  on  or  about  the day  of ." 

*  Fay  V.  Rogers,  2  Gray,  175. 

'  '  21  Henry  8,  ch.  5,  §  8;  22  and  23  Car.  2,  ch.  10,  §  1.  These  statutes  re- 
quired two  or  more  able  sureties,  respect  being  had  to  the  value  of  the  estate, 
which  was  to  be  in  the  name  of  the  Ordinary.  The  points  of  the  obligation 
were,  to  return  an  inventory  of  the  goods ;  faithfully  to  administer  the  same ;  to 
render  a  true  account  to  the  court ;  to  pay  over  the  balance  in  his  hands  accord- 
ing to  the  decree  of  the  court. 

*  Miltenberger  v.  Commonwealth,  14  Penn.  St  71 ;  Johnson  v.  Fuquay,  1 
Dana,  514.  ' 

*  Walker  v.  Crosland,  3  Rich.  £q.  23.  A  similar  decision  was  made  in  Wil- 
liamson V,  Williamson,  3  S.  &  M.  715 ;  and  in  Small  v.  Commonwealth,  8  Penn« 
St  101. 
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payment  according  to  the  decree  of  the  court ;  and  it  w^as  held 
void  as  a  statutory  obligation,  and  that  it  could  not  be  enforced 
by  a  legatee  against  the  principal  and  his  sureties.  But  the 
omission  of  the  provision  for  the  benefit  of  creditors  will  not 
avoid  the  effect  of  that  in  favor  of  distributors.^  But  if  the 
bond  contain  no  obligation  on  their  behalf,  they  can  maintain  no 
action  upon  itJ  It  has  sometimes  been  held  that  such  a  bond, 
with  but  one  surety,  is  absolutely  void.^  But  in  a  later  case  the 
rule  is  somewhat  modified.^  And  such  a  defect  in  the  bond  will 
not  defeat  the  suit  in  the  name  of  the  administrator. 

3.  In  Massachusetts  there  have  been  a  considerable  number 
of  decisions  in  regard  to  administration  bonds.  If  not  signed 
by  the  administrator,  it  is  not  binding,  even  upon  the  sureties.^^ 
And  if  altered,  after  being  signed  by  two  sureties,  with  the  con-> 
sent  of  the  principal  only,  and  then  signed  by  two  other  sureties, 
ignorant  of  the  alteration,  it  is  not  binding  upon  any  of  the 
sureties ;  not  upon  the  two  first,  because  altered  without  their 
consent ;  not  upon  the  other  two,  because  not  informed  of  the 
release  of  the  two  former.^^ 

4.  Where  the  statute  prescribes  the  form  of  an  administrator's 
bond,  and  requires  executors  to  give  bonds  in  the  same  form,  the 
bond  of  the  latter  may  be  so  far  varied  from  the  form  as  their 
duties  are  different  from  those  of  an  administrator.^  An  exec- 
utor's bond,  where  each  surety  was  bound  in  half  the  sum  of 
the^  principal,  although  informal,  is  not  on  that  account  void,  but 
is  binding  upon  the  obligors  and  sufficient  to  give  effect  to  the 
appointment.^ 

*  Carpol  9.  Coimet,  2  J.  J.  Marahall,  195. 
'  Araokl  V,  Babbit,  5  J.  J.  Marshall,  665. 

*  McWHliJUDB  V,  Hopkins,  4  Bawle,  SSS. 

*  Mean  v.  Commonwealth,  8  Watts,  223. 
^  Wood  V.  Washburn,  2  Kck.  24. 

"  Howe  r.  Feabody,  2  Gray,  556. 

B  Hall  V.  Cashing,  9  Pick.  395. 

^  Baldwin  v.  Standish,  7  Cosh.  207.   It  seenu,  that  where  the  bond  la  wholly. 
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5.  It  seems  that  where  joint  executors  execute  a  joint  bond 
for  faithful  administration,  both  are  responsible  for  all  the 
acts  of  the  other  during  the  continuance  of  the  joint  executor- 
ship.^^ But  if,  after  the  decease  of  one^of  them,  the  other  is 
guilty  of  a  devastavit,  for  which  his  sureties  are  held  responsible, 
they  have  no  claim  for  indemnity  against  the  heirs,  devisees,  or 
legal  representatives  of  the  other  executor.^^  One  joint  admin* 
istrator  is  liable  solely  for  the  debts  contracted  by  him  in  the 
settlement  of  the  estate.    They  are  not  covered  by  the  bond.^^ 

6.  There  is  ordinarily  no  liability,  upon  an  executor  or  admin- 
istrator's bond,  in  behalf  of  a  creditor,  legatee,  or  distributor,  until 
after  a  final  decree  in  the  probate  court  against  such  executor  or 
administrator  for  the  payment  of  the  sum  due  such  creditor, 
legatee,  or  distributee.^^  And  in  an  action  upon  such  bond  it  is 
not  competent  to  show  fraud  in  the  recovery  of  the  judgment 
against  such  executor  or  administrator,  or  that  in  rendering  his 
account  before  the  probate  court  he  was  guilty  of  fraudulent 


void,  some  judges  have  considered  the  appointment  void.  —  Parker,  Ch.  J., 
in  Picquet,  Appellant,  5  Pick.  76.  But  unless  the  form  of  the  statute  naturally 
leads  to  this  result,  upon  general  principles,  the  omission  of  any  such  formality 
could  not  avoid  the  appointment. 

i«  Brazier  v.  Clark,  5  Pick.  96.  See  also  Hill  v.  Davis,  4  Mass.  137 ;  Towne 
V.  Ammidown,  20  Pick.  535.  Newcomb  t;.  Williams,  9  Met.  525.  The  same 
question  has  arisen  often  in  the  different  states,  and  has  been  regarded  as  set* 
tied  in  the  manner  stated  in  the  text,  from  an  early  day.  The  question  is  a 
good  deal  examined  in  the  case  of  Sparhawk  v.  Bueli's  Admr.  9  Yt.  Rep.  41, 
and  the  following  propositions  declared.  One  executor  is  not  liable  for  the 
devastavit  of  another  joint  executor,  where  he  never  had  control  or  posses- 
sion of  the  funds ;  but  if  both  take  possession  jointly,  or  if  one  having  possession 
of  the  goods  suffer  them  to  go  into  the  hands  of  another  executor,  who  squanders 
them,  both  are  liable  for  the  waste.  If  executors  give  a  joint  bond  for  faithful 
administration,  each  is  liable  far  the  acts  of  the  others.  This  last  proposition 
is  maintained  in  Boyd  v.  Boyd,  1  Watts,  368. 

"  Taylor  v.  Mygatt,  26  Ck)nn.  184. 

"  Probate  Court  v.  Van  Duzen,  13  Yt  Rep.  135 ;  WiUiams,  Ch.  J.,  in 
Adams  V.  Adams,  16  Yt  Rep.  228. 
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suppression  of  facts,  thereby  lessening  the  amount  for  which  he 
was  found  liable.^^ 

7.  The  ordinary  bond  for  faithful  administration  is  not  in- 
tended to  transfer  the  jurisdiction  of  questions  connected  with 
such  administration  from  the  appropriate  and  exclusive  sphere 
of  the  probate  courts  to  that  of  the  common-law  courts.  But 
these  bonds  are  designed  to  secure  the  enforcement  of  the  decrees 
of  the  probate  court,  after  they  are  rendered  against  the  executor 
or  administrator,  whereby  his  breach  of  duty  is  established  in 
the  proper  forum.  Hence  if  the  executor  or  administrator  fails 
in  the  performance  of  the  particular  duties  specified  in  the 
condition  of  the  bond,  the  proper  course  for  redress  is  to  cite 
him  before  the  probate  court,  and  there  compel  him  to  render  an 
inventory  of  all  the  effects  of  the  deceased,  and  to  administer 
the  same  in  that  court.  For  if  redress  is  sought,  by  way  of 
suit  upon  the  bond  in  the  first  instance,  nothing  more  than 
nominal  damages  can  be  recovered  at  most,  since  the  recovery 
of  damages  by  a  particular  claimant  will  not  put  the  goods, 
omitted  to  be  inventoried,  in  the  way  of  administration.  Or  the 
executor  or  administrator  may  be  cited,  in  the  first  instance,  to 
render  a  final  account  of  his  administration,  the  term  assigned 
by  law  having  expired.  In  this  mode  a  final  decree  of  distribu- 
tion may  be  obtained  against  tlie  personal  representative  for  the 
payment  of  debts  and  legacies,  or  the  shares  of  distributees,  as 
the  case  may  be.  And  where  upon  such  citation  the  personal 
representative  fails  to  appear,  the  probate  court  will  pass  a 
decree  against  him,  as  by  default.  And  in  every  case,  after  ob- 
taining such  final  decree  against  an  executor  or  administrator, 
the  bond  may  be  resorted  to  by  way  of  suit  in  the  common-law 
courts.^ 


^  Paine  v.  Stone,  10  Pick.  75. 

"  Adams  v.  Adanu,  21  Vt  Bep.  162 ;  French  v,  Winsor,  24  Yt.  Rep.  402. 
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SECTION   III. 

ADMINISTRATION  WITH  THE  WILL  ANNEXED. 

1.  Where  do  executor,  probate  court  appoints  administrator  with  will  annexed. 

2.  Such  person  generally  expected  to  administer  upon  all  the  estate  not  already  ad- 

ministered. 
S.  The  will  to  be  proved  the  same  as  where  an  executor  acts. 

4.  The  residuary  legatee  generally  entitled  to  the  appointment. 

5.  And  in  case  of  his  death  his  representative  will  be  entitled. 

6.  The  courts  of  probate  in  England  may  be  controlled  by  writ  of  mandamus. 

7.  The  more  common  remedy  in  America  is  by  appeal. 

6.  Where  there  is  no  residuary  legatee,  or  he  renounces,  the  next  of  kin  entitled. 
9.  The  administrator  of  deceased  executor  sometimes  appointed. 
10.   Such  administration  during  temporary  absence  of  executor.    The  executor  cannot 
be  appointed  to  the  office. 

§  9.  1.  In  every  case  where  a  will  exists,  and  from  any  cause 
there  is  no  person  to  act  as  executor,  the  probate  court  appoints 
one,  who  is  called  an  administrator  with  the  will  annexed.  The 
duty  of  such  appointee  is  much  the  same,  in  all  respects,  as  that 
of  an  executor  appointed 'by  the  will.^ 

2.  It  has  been  held  by  some  of  the  American  states,  that  an 
administrator  with  the  will  annexed  has  no  authority  to  admin* 
ister  upon  any  portion  of  the  estate  of  the  testator  not  disposed 
of  by  the  will.^  But  we  apprehend  that,  in  general,  according 
to  the  practice  of  the  probate  courts  and  in  conformity  with  the 

^  1  Wms.  Exrs.  402.  In  the  case  of  an  executor  named  in  the  will,  the 
court  of  probate  cannot  appoint  an  administrator  with  the  will  annexed,  unless 
fully  assured  of  the  executor  having  declined,  or,  as  the  English  courts  denom- 
inate it^  renounced  the  trust  And  in  the  ecclesiastical  courts  a  formal  citatioii 
was  served  upon  the  executor  to  appear  and  accept  or  renounce  the  office,  be- 
fore any  one  could  be  appointed  in  his  place.  But  all  that  is  required  in  the 
American  practice  is,  that  the  court  be  fully  assured  of  his  renunciation,  and 
this  may  be  inferred  from  his  conduct  after  being  informed  of  his  nomination  in 
the  will,  without  any  formal  communication  from  him.  Solomon  v,  Wixon,  27 
Conn.  620. 

'  I^rper  v.  Smith,  9  6a.  461. 
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statutes  in  the  American  states,  an  administrator  appointed 
either  hecause  the  office  of  executor  has  become  vacant  for  any 
cause,  or  where  a  former  administrator  has  deceased,  or  in  any 
mode  vacated  the  office,  although  in  the  former  case  he  is 
denominated  an  administrator  with  the  will  annexed,  and  in 
both  cases  may  be  administrator  de  bonis  non,  will  always  be 
invested  with  the  power  of  administering  upon  all  the  estate 
which  remains  to  be  administered.  But  there  is  no  question  the 
appointment  of  an  executor,  or  of  an  administrator  with  the  will 
annexed,  might  be  so  limited  as  to  require  a  distinct  appoint- 
ment to  administer  those  effects  not  disposed  of  under  the  will. 
But  we  apprehend  such  is  not  the  general  intention  or  practice. 
There  would  be  more  propriety  in  this  construction,  in  regard  to 
the  office  and  duty  of  an  executor  who  derives  his  appointment, 
in  the  first  instance,  from  the  testator,  and  who  could  not  be 
a[^inted,  strictly  speaking,  to  administer  anything  beyond  the 
trusts  created  by  the  will.^ 

3.  The  will  in  such  cases  is  required  to  be  proved  in  the 
same  mode  as  if  an  executor  existed,^  unless  that  had  been  done 
before  the  vacancy  in  the  office  of  executor  occurred. 


*  Hap  V.  Jackson,  6  Mass.  R.  149.  It  is  here  said,  by  Parsons,  Ch.  J.,  if 
tikere  be  any  nndeTised  estate,  real  or  personal,  tbe  ezecntor  mi^  administer  the 
same  ex  officio  under  the  statute,  and  need  not  obtain  letters  for  that  purpose^ 
And  this  we  believe  is  tbe  general  practice  in  America. 

^  1  Wms.  Exrs.  403.  The  occasionB  for  appointing  an  administrator  with  the 
will  annexed  will  readily  occmr  to  all.  1.  Where  no  executor  is  appointed  by 
the  w3L  S.  Where  such  executor  pre-deoeases  the  testates.  3.  Where  fixr  any 
canse  he  becomes  incompetent  to  diechaige  the  office,  or  renounces  it  4.  Where^ 
sftmr  having  pfroved  the  will,  he  deceases  before  completing  the  administratioii. 
In  dds  latter  class  of  cases  the  administrator  is  also  administrator  de  bonis^non. 
So  alsoiy  where  the  person  named  executor  is  limited  to  his  age  of  majority,  either 
by  the  terms  of  the  will  or  Ihe  laws  of  the  state,  and  has  not  yet  arrived  at  full 
age,  some  one  must  act  as  adndnistrator  with  the  will  annexed  in  the  mean 
time.  And  there  are  other  cases  where  a  vacancy  in  the  office  of  executor  may 
exist,  either  temporarily  or  permanently,  as  where  the  pexson  named  executor  is 
PABT  n.  8 
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4.  The  rule  of  practice  in  the  ecclesiastical  courts,  in  regard  to 
selecting  administrators  with  the  will  annexed,  where  there  are 
different  claimants,  and  the  statute  ^  does  not  control  the  matter, 
is  to  take  that  person  having  the  greatest  interest  in  the  effects 
of  the  deceased,  unless  there  are  other  considerations  of  a  con- 
trolling character.^  The  general  rule  in  t^e  English  courts  of 
probate  and  administration  seems  to  be  to  give  it  to  the  party 
first  entitled  to  the  residue  of  the  goods,  and  among  those  of 
equal  degree,  to  the  one  in  seniority,  other  things  being  equalJ 
But,  it  is  said,  among  several  entitled  to  the  residue,  administra- 
tion may  be  granted  to  either  of  them.^ 

6.  And  in  the  event  of  the  death  of  the  residuary  legatee  be- 
fore full  administration,  his  representative  is  entitled  to  the  office 
of  administrator  with  the  will  annexed,  in  preference  to  the  next 
of  kin  of  the  testator,  unless  where  the  residuary  legatee  was  a 
mere  trustee,  and  in  such  cases  the  person  beneficially  interested 
will  be  entitled  to  administration.^ 

6.  Where  the  statute  expressly  requires  that  administration 

not  to  act  until  one  year  after  the  decease  of  the  testator.    Graysbrook  v.  Fox, 
Plowden,  275,  279,  281. 

*  21  Hen.  8,  c  5,  which  extends  only  to  the  appointment  of  administrators  in 
eases  of  intestacy,  and  where  the  executor  declines  to  serve. 

'  *  Bepington  v.  Holland,  2  Cas.  temp.  Lee,  254 ;  Wetdrill  v.  Wright,  2  Fhil- 
lim.  248,  248;  Tucker  v.  Westgardi,  2  Add.  852.  It  has  been  recently  held  in 
the  English  Court  of  Probate,  that  the  universal  legatee  under  the  will  must  be 
treated  the  same  as  the  residuary  legatee,  as  to  the  right  to  take  adnunistration  with 
the  will  annexed,  either  being  entitled  to  administer,  but  the  former  not  being 
entitled,  any  more  than  the  latter,  to  be  treated  as  a  virtual  executor  of  the  will. 
Oliphant  in  re,  6  Jur.  K.  s.  256,  explaining  Androvin  v.  Poilblanc,  8  Atk.  801. 
See  also  Scarborough  in  re,  6  Jur.  k.  b.  1166;  Presant  v.  Goodwin,  6  Jur. 
V.  8.  404 ;  Bennet  in  re,  id.  826  n.;  LanenviUe  v.  Anderson,  6  Jur.  N.  B.  1260. 
'  Gill  in  re,  1  Hagg.  841.  The  renduaiy  legatee  is  the  testator^s  presumed 
choice,  after  the  executor.  Atkinson  v.  Barnard,  2  Phillim.  816 ;  ante,  §  7, 
pi.  9. 

*  Taylor  v.  Shore,  T.  Jones,  161.  But  if  granted  to  a  widow  it  should  be  dur- 
ing widowhood,  it  is  said.    Teed  in  re,  7  Notes  of  Cases,  884. 

*  1  Wms.  Exrs.  405. 
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be  granted  to  a  particular  party,  the  courts  of  law  in  England 
will  compel  the  ecclesiastical  courts,  by  writ  of  mandamus,  to 
appoint  such  party .^^  But  when  the  ecclesiastical  courts  have  a 
discretion  in  regard  to  whom  they  will  appoint,  that  discretion 
cannot  be  controlled  by  any  other  court.^^ 

7.  In  the  American  courts  of  probate,  where  appeals  are  gen- 
erally allowed  to  Uie  Supreme  Court  of  the  state,  the  proper 
remedy,  in  cases  similar  to  those  named  in  the  last  preceding 
paragraph,  will  be  by  appeal,  (and  not  by  writ  of  mandamus,) 
where  the  whole  question  may  be  carried  before  the  Superior 
Court,  invoMng  matter  of  discretion  as  well  as  of  law. 

8.  Wliere  a  vacancy  occurs  in  the  office  of  execut^,  and 
there  is  no  residuary  legatee,  or  he  renounces  the  appointment, 
it  is  customary  to  grant  administration  with  the  will  annexed 
to  the  next  of  kin,  as  he  will  be*  the  party  primarily  and  chiefly 
interested  in  having  faithful  performance  of  the  duty.^^ 

*  Bex  V.  Bettesworih,  2  Str.  956 ;  Southmead  in  re,  S  Curt  28.  But  where 
the  same  person  is  both  residuary  legatee  and  next  of  kin,  neither  law  nor  prac- 
tice, it  has  been  said,  will  warrant  a  refusal  to  grant  administration  with  the 
will  annexed  to  such  person*  Linthwaite  v.  Galloway,  2  Cas.  temp.  Lee,  414  ; 
ante,§  7,  pL  11. 

"  Kooystra  v.  Buyskes,  8  Phillim.  531.  Where  there  is  neither  residuary 
l^atee  nor  next  of  kin  of  the  testator  to  accept  the  office,  administration  with 
the  will  annexed  may  be  granted  to  the  legatees,  or  the  next  of  kin  of  such 
legatees.    Hinckley  in  re,  1  Hagg.  477. 

The  order  of  preference  to  this  office  under  the  statutes  in  New  York  is  as 
foUows :  —  1.  The  residuary  legatee.  2.  General  or  specific  legatees.  3.  The 
widow.  4.  JUie  next  of  kin.  5.  The  public  administrator.  6.  Creditors.  7.  Any 
other  persons  interested.  Matter  of  Ward,  6  N.  Y.  Legal  Observer,  111.  The 
practice  is  by  no  means  uniform  in  the  American  states,  as  to  the  person  best 
entitled  to  administration  with  the  will  annexed.  It  is  generally  considered 
that  the  selectbn  should  be  governed  by  different  rules  from  those  applied  to 
adminirtrations  where  no  will  exists,  since  the  persons  interested  under  the 
will  will  be  the  parties  affected  by  the  appointment,  and  will  be  first  entitled  to 
have  the  app(»ntment,  in  the  order  of  their  interests.  Hence,  where  all  of 
the  next  of  kin  qualified  to  act  renounce,  the  court  may  appoint  the  nominee  of 
one  of  the  next  of  kin.    EUmaker's  Estate,  4  Watts,  34.    It  is  here  said,  the 
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9.  It  has  been  sometimes  held  that  the  administrator  of  a 

husband  of  the  next  of  kin  is  not  entitled  to  administer  as  matter  of  right  It 
should  appear  hj  the  petition  for  such  an  administration,  that  there  is  estate 
remaining  unadministered.  Fumpelly  v.  Tinkham,  23  Barb.  821.  And  the 
petition  will  not  be  denied  upon  the  ground  that  the  demands  constituting  such 
effects  are  barred  by  the  statute  of  limitations.  lb.  Such  an  administrator  is 
required  to  execute  the  same  bond  as  any  other.  £x  parte  Brown,  2  Bradf. 
Sur.  Bep.  22. 

Such  administrator  is  bound  to  perform  all  duties  imposed  upon  the  executor, 
either  hj  the  general  law  or  the  special  order  of  the  court.  Bowers  v.  Emer- 
son, 14  Barb.  652. 

But  such  an  administrator  cannot  compel  the  agent  of  the  executor  to  account 
with  h]^  for  moneys  collected  by  him  in  his  agency  in  another  state,  or  exen 
when  collected  in  the  same  state,  in  regard  to  lands  deyised  to  the  executor  in 
trust  and  with  a  power  of  sale,  since  such  agent  is  alone  responsible  to  the  ex- 
ecutor and  his  personal  representative,  and  the  administrator's  only  claim  is 
agsunst  such  executor,  or  his  personal  representatives  after  his  decease.    Smith 

V.  Edmonds,  10  N.  Y.  Leg.  Observ.  185. 

A  power  given  by  the  will  to  the  executor  to  sell  real  estate,  cannot  be  exe- 
cuted by  the  administrator  cum  testamento,  notwithstanding  the  statute,  in  tenns, 
gives  him  the  same  powers  conferred  upon  the  executor,  since  that  is  regarded 
as  limited  to  the  administration  ci  the  personalty.  Conklln  v.  Egerton,  21 
Wendell,  430.  See  also  Gilchrist  v.  Bea,  9  Paige,  66 ;  Matter  of  Place,  7  N.  Y. 
Leg.  Observ.  217.  But  in  the  case  of  the  Matter  of  Anderson^  it  is  sadd  the 
rule  above  stated  only  applies  to  cases  where  the  power  is  connected  with  a 
special  and  personal  trust  in  the  executor.  5  N.  Y.  Leg.  Observ.  S02.  But  it 
seems  that  in  all  cases  where  there  is  a  trust  connected  with  the  power  in  the 
executor,  it  cannot  be  preferred  by  the  administrator  with  the  will  annexed. 
Dominick  v.  Michael,  4  Sandf.  374 ;  Le  Fort  v.  Delafield,  3  Edw.  Ch.  32. 

It  is  scarcely  necessary  to  state  that  whenever  the  executor  is  removed  and 
an  administrator  a^^inted  in  his  place,  the  administration,  in  every  respect,  in- 
stantly devolves  upon  such  administrator.    Pinney  v.  Barnes,  17  Conn.  420. 

But  where  the  executor  has  a  discretion  to  increase  an  annuity  to  the  testator's 
son,  and  renounces  the  office,  such  discretion  being  personal  to  the  executor, 
cannot  be  exercised  by  the  administrator  with  the  will  annexed.  But  a  direction 
to  the  executor  to  hand  over  the  corpus  of  the  estate  to  the  son  at  the  age  of 
thirty  years,  if  in  his  opinion  the  son  is  then  solvent,  was  held  to  be  a  direction 
dependent  upon  a  fact  judicially  ascertainable,  and  that  it  might  therefore  take 
effect  without  the  determination  of  the  executor.  Hull  v.  Hull,  24  N.  Y.  Ct. 
App.  647. 
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deceased  executor  should  be  appointed  adminstrator  with  the 
will  annexed,  there  being  no  other  claimant,  because  he  will 
ordinarily  be  most  likely  to  understand  the  state  of  the  exec- 
utor's account  with  the  estate,  and  this,  notwithstanding  the 
possible  apprehension,  that  he  would  not  desire  to  urge  forward 
to  speedy  settlement  all  accounts  where  the  balance  should  hap- 
pen to  be  against  the  former  executor.^ 

10.  Such  administrations  may  be  granted  during  the  absence 
of  an  executor,  or  where  he  resides  in  a  foreign  state.^  And  in 
England,  as  the  executor  of  a  testator  becomes,  by  accepting 
the  office,  executor  of  all  persons  of  whom  his  testator  was 
executor,  he  cannot  escape  that  responsibility  by  taking  letters 
of  administration  with  the  will  annexed,  after  renouncing  the 
office  of  executor.^^  But  in  most  of  the  American  states  no 
such  question  could  arise,  as  by  statute  the  executor  of  an 
executor  is  not  ex  officio  executor  upon  the  estate  of  the  first 
testator.^ 


SECTION    IV. 

adbunistbation  db  bonis  non. 

h  The  definiUon  of  an  administnUor  de  bonia  non.    The  extent  of  hb  rights  and 
daties. 

2.  Gfoands  of  selection  and  the  extent  of  his  responsibilitj. 

3.  Aa  administrator  de  bonis  non  cannot  be  appointed  until  the  office  is  yacated. 

4.  The  administrator  de  bonis  non  represents  the  estate  to  the  fiillest  extent 

5.  Such  administrations  not  affected  bj  statatory  limitations  upon  original  ad- 

ministrations. 

§  10.    1.  An  administrator  de  bonis  non  is  one  appointed  to 
administer  that  portion  of  the  estate  of  a  deceased  person  not 

^  Neaves*  Estate,  9  Serg.  &  Bawle,  186. 
"  Caasidj  in  re,  4  Hagg.  860. 
^  Bollock  in  re,  1  Bob.  275. 
»  Ante,§6,pLl7. 
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already  administered.  In  England  this  did  not  always  apply 
to  the  case  of  an  executor  who  deceased  after  having  proved 
the  will  and  partially  administered,  the  duty  of  completing 
the  administration  in  such  cases  devolying  upon  the  executor 
of  the  executor,  if  one  had  been  appointed  ;  the  functions  of 
the  office  being  regarded  as  a  personal  obligation  and  duty  of 
the  first  executor,  which  legitimately  devolved  upon  his  ex- 
ecutor.^ 

2.  The  administrator  de  bonis  non  is  the  sole  representative 
of  the  estate,  after  his  appointment,  and,  where  a  will  exists, 
the  appointment  should  be  with  the  will  annexed.  But  an  ad- 
ministrator de  bonis  non  does  not  succeed  to  any  special  trust 
reposed  in  the  executor.  And  the  cestui  que  trust  cannot  re- 
cover interest  upon  the  trust  fund  of  such  administrator.'  In 
the  selection  of  an  administrator  de  bonis  non  courts  of  pro^ 
bate  commonly  follow  the  rules  already  indicated  in  the  selec- 
tion of  administrators  in  the  first  instance,  but  the  same  are  not 
absolutely  binding  in  all  cases.^  Where  the  surrogate  has  a 
right  to  select  between  two  or  more  claimants  to  the  appoint- 
ment of  administrator,  he  may  properly  take  into  consideration 
the  moral  fitness  of  the  respective  persons,^  as  we  have  before 
seen.^ 

^  Ante,  §  6,  pi.  17.  Such  an  appointment  must  be  made  in  eveiy  instance 
where  goods  renuun  unadministered.    Scott  v.  Fox,  14  Md.  Rep.  388. 

*  Knight  i;.  Loomis,  80  Maine  Rep.  204  ;  Williams'  Appeal,  7  Penn.  St  259 ; 
Haaainger's  Appeal,  10  Penn.  St.  454.  See  also  Van  Wyck  in  re,  1  Barb.  Cb. 
565.  Such  an  administrator  derives  his  title  from  the  decedent,  and  not  from  the 
former  executor  or  administrator.  Commissioners  of  Foreign  Missions,  27  Conn. 
Rep.  844.  His  liability  is  therefore  restricted  to  the  goods  remaining  unadminis- 
tered. There  is  no  privity  between  such  an  administrator  and  his  predecessors, 
nor  is  he  responsible  for  any  devastavit  or  default  of  theirs.  Alsop  v.  Mather,  8 
Conn.  Rep.  584 ;  In  re  Small's  Estate,  5  Penn.  St.  258.  Such  an  adminlstraU^ 
may  maintain  a  writ  of  error  on  behalf  of  the  estate,  which  suit  occurred  in  the 
time  of  his  predecessor.    Dale  v,  Roosevelt,  8  Cow.  S8S. 

'  Russell  V,  Hoar,  8  Met  187. 

*  Coope  t^.  Jjowerre,  1  Barb.  Ch.  45. 
»  Ante,  §  7,  pi,  17. 


\  10.]  ADMINISTBATION  DE  BONIS  NON.  91 

3.  Courts  of  probate  majr  vacate  the  appointment  of  an  ad- 
ministrator, and  appoint  another  in  his  place  de  bonis  non,  but 
when  such  appointment  is  made  without  vacating  the  former 
appointment,  it  is  of  no  validity.® 

4.  Tlie  administrator  de  bonis  non  has  full  right  and  authority 
to  bring  suit  against  the  former  representatives  of  the  estate, 
whether  administrators  or  executors,  as  well  in  regard  to  any  of 
the  assets  of  the  estate  which  have  come  to  their  hands  since 
the  decease  of  the  testator  or  intestate,  as  fur  debts  due  to,  or 
other  causes  of  action  in  favor  of,  the  deceased,  in  his  lifetime.^ 
And  the  title  of  such  an  administrator  dates  from  the  death  of 
the  decedent ;  and  he  may  recover,  not  only  upon  causes  of 
action  in  favor  of  the  deceased  in  his  lifetime,  but  equally  for 
any  such  cause  of  action  accruing  after  the  decease  in  regard 
to  the  assets ;  and  he  will  not  be  estopped  by  any  illegal  act  of 
the  former  representative  of  the  estate.^ 

5.  There  is  no  absolute  limit  beyond  which  administration  on 
the  estate  of  a  deceased  person  may  not  be  taken,  unless  such 

*  Gaaqae  v.  Moody,  12  S.  &  M.  153.  And  it  may  be  granted  more  than 
twenty  years  after  the  decease  of  the  former  one.  fiancrofl  v,  Andrews,  6 
Cosh.  493. 

^  CoUard's  Adm'r  t;.  Donaldsop,  1 7  Ohio,  264.  But  at  common  law  it  hat 
been  said  toch  administrator  had  no  authority  to  call  a  former  representatiye  of 
the  estate  to  account,  that  being  lefl  between  the  personal  representative  of  the 
isomer  executor  or  administrator  and  the  court  of  probate.  Hardwick  v, 
Thomas,  10  Ga.  Rep.  266 ;  Potts  v.  Smith,  3  Rawie,  361.  But  in  many  of  the 
American  states  special  statutes  enable  the  administrator  de  bonis  non  to  repre- 
sent the  estate  to  the  fullest  extent,  and  to  enforce  all  valid  claims  in  favor  of 
the  estate,  eTen  those  which  wiU  be  valid  in  favor  of  creditors,  although  not 
enforceable,  strictly  speaking,  either  on  behalf  of  the  deceased  or  the  former 
representatives  of  the  estate,  on  account  of  some  fraudulent  connivance  on  the 
part  of  the  one  or  the  odier.    lb. ;  Shackleford  v,  Runyan,  7  Humph.  141. 

The  adnunistrator  de  bonis  non,  although  strictly  not  in  priority  with  the 
former  representatives  of  the  estate  as  to  any  merely  personal  or  private  act,  is 
generally  bound  by  all  legal  acts  of  such  representatives  affecting  the  assets  of 
the  estate.     Duncan  r.  Watson,  28  Miss.  187. 

'  Bell  V.  Speight,  11  Humph.  451. 
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limitation  be  fixed  by  statute.  In  Massachusetts,  an  original 
administration  is  limited  to  twenty  years  from  the  death  of  the 
testator  or  intestate,^  and  similar  provisions  exist  in  some  of  the 
other  states,  but  not  generally,  it  is  believed.  But  this  limit- 
ation will  not  extend  to  an  administration  de  bonis  non,  which 
have  been  granted  after  the  lapse  of  a  much  longer  period.^^ 


SECTION   V. 

ADMINISTRATION  DURING  MINORITY. 

1.  Admioistraton  during  minoritj  appointed  where  executors  or  next  of  kin  not 

of  full  age. 

2.  Such  appointment  more  commonly  conferred  upon  the  guardian  of  the  infant. 

3.  Suits  instituted  hj  such  administrator  maj  be  prosecuted  after  his  office  termi- 

nates. I 

4.  Such  administrator  has  for  the  time  all  the  powers  of  a  general  administrator. 

5.  There  is  now  no  restriction  upon  their  rights  and  duties,  except  as  to  time. 

6.  In  bringing  suits  by  them  it  is  necessar/  to  allege  the  continuance  of  their  office. 

7.  Judgments  against  special  administrators  may  be  revived  by  scire  facias. 

§  11.  1.  Where  the  person  or  persons  appointed  executors 
are  all  under  age  it  becomes  necessary  to  appoint  an  adminis- 
trator during  the  minority  of  such  executors,  which  was,  at 
the  common  law,  denominated  durante  minore  setate.^  Similar 
statutory  provisions  exist  in  some  of  the  American  states.^ 
The  same  rule  applies  if  the  next  of  kin  or  other  party  other- 
wise entitled  to  administration  is  under  age.    The  court  are 

*  Gen.  Stat  ch.  94,  §  3. 

^  Eempton  t;.  Swift,  2  Met  70 ;  Bancroft  v.  Andrews,  6  Cush.  493  ;  Holmes 
ex  parte,  33  Maine  B.  577.  The  English  courts  adopt  a  similar  rule  of  prac- 
tice in  regard  to  administrations  de  bonis  non.  Kempe  in  re,  17  Jur.  240; 
Sparke  in  re,  id.  812.     See  also  Stevenson -in  re,  13  Jur.  736.  | 

^  1  Wms.  Exrs.  419,  420.  So  long  as  there  remains  one  executor  of  full  age, 
he  may  act  on  the  behalf  of  the  estate. 

»  Mass.  Gen.  Stat  ch.  94,  §  6  ;  1  Wms,  Exrs.  by  Fish,  419,  n. 
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compelled  to  select  some  other  one,  either  temporarily  or  per- 
manently. 

2.  It  seems  to  have. been  the  practice  of  the  ecclesiastical 
courts  to  grant  administration,  in  the  cases  named  above,  to  the 
guardian  of  the  executor  or  next  of  kin  thus  disqualified  by 
minority.'  And  the  same  rule  has  been  extended  to  the  ap* 
pointment  of  a  foreign  guardian  of  the  executor,  as  adminis- 
trator of  the  estate  during  minority.^  But  in  some  cases  where 
the  estate  is  to  be  held  by  trustees  for  the  heir,  who  is  named 
executor,  the  court  will  appoint  the  trustees  as  administrators 
during  the  minority.^  And  the  guardian  has  been  set  aside  on 
the  ground  of  advanced  age,  being  eighty-one,  or  where  he  was 
very  poor.^  And  where  the  person  otherwise  entitled  to  adminis- 
tration was  a  minor,  but  being  a  married  man  and  a  resident  of 
Portugal,  where  such  disability  was  removed  by  marriage,  the 
grant  was  made  to  such  minor .^  An  executor  at  common  law 
was  competent  to  act  at  the  age  of  seventeen  years,  and  the 
matter  is  now  regulated  in  England  by  statute.^  But  in  the 
United  States  an  executor  or  administrator  is  regarded  as  hold- 
ing an  important  official  trust,  requiring  the  exercise  of  discre- 
tion, and  therefore  not  competent  to  act  during  minority,  and 
in  many  states  there  is  no  limitation  upon  the  discretion  of 

'  Bratheiioii  v.  Hellier,  2  Gas.  temp.  Lee,  Idl. 

*  Saitoris  in  re,  1  Curt  910.  The  court  of  probate  appoints  guardians  to 
in&nts  under  sexen  jears  of  age,  in  its  discretion  ;  but  to  minors,  as  they  are 
generallj  called,  above  tiiat  age,  it  appoints  upon  the  nomination  of  the  ward, 
nnkas  there  is  some  special  objection.  1  Wms.  Exrs.  420,  421.  But  in  all 
eases  the  next  of  kin  will  be  preferred  as  guardian,  unless  there  is  special  objec- 
tioa.    Id.    The  husband  may  administer  for  the  wife/    Id. 

*  LoveH  &  Brady  v.  Cox,  cited  in  West  v.  Willby,  S  Phillim.  d79.  So  in 
the  last  case,  where  the  property  b  not  sufficient  to  pay  debts,  administration 
will  be  granted  to  a  creditor  in  preference  to  the  guardian. 

*  Ewing  in  re,  1  Hagg.  8S1 ;  Havers  v.  Havers,  Barnard.  22,  Hardwickej 
Chancdlor. 

'  Countess  Da  Cnnha  in  re,  1  Hagg.  237. 
'  5S  Gea  3,  ch.  87,  §  6. 


94     THE  APPOINTMENT  AND  DUTY  OP  ADMINISTBATOBS.      [CHAP.  HI. 

the  courts  of  probate  in  selecting  a  substitute  during  the  mi- 
nority.® 

3.  It  seems  to  have  been  sometime^  questioned,  whether  a 
suit,  either  in  law  or  equity,  which  has  been  instituted  by  the 
special  administrator  of  any  class,  could  be  prosecuted  by  the 
lawful  representative  of  the  estate,  after  the  special  administra- 
tion was  determined.^^  But  it  seems  now  well  settled  that  any 
such  suit,  or  any  recognizance  taken  in  the  name  of  the  special 
administrator,  may  be  prosecuted,  either  in  the  name  of  such 
administrator  or  in  the  name  of  the  person  representing  the 
estate  at  the  time,  whether  in  the  form  of  a  distinct  suit  or  by 
way  of  supplement  to  the  original  one.^^ 

4.  And  although  it  has  been  sometimes  questioned,  it  seems 
now  well  settled,  that  an  administrator  during  minority  has  all 
the  authority,  for  the  time  being,  of  a  general  administrator,  and 
that  the  property  of  the  assets  is  in  him,  and  he  may  maintain 
trover  for  the  same.^  And  it  is  his  duty  to  manage  the  same 
in  a  prudent  manner.^  So,  too,  he  may  assent  to  a  legacy,  be 
sued  for  debts  of  the  deceased,  and  may  retain  for  his  own 
debt.i* 

5.  In  the  English  practice  these  special  administrations  were 
granted  under  very  stringent  limitations  as  to  the  rights  and 
functions  of  the  appointee.  But  in  the  American  practice,  and 
the  present  practice  in  England,  there  is  commonly  no  restric- 

*  1  Wms.  Exrs.  by  Fish,  419 ;  Pitcher  v,  Armat,  5  How.  Miss.  2S8 ;  Ell- 
maker's  Estate,  4  Watts,  34 ;  Williams'  Appeal,  7  Penn.  St.  260 ;  Bieber's  Ap- 
peal, 11  Penn.  St  157, 162;  McLellan's  Appeal,  16  Penn.  St  110. 

^  1  Wms.  Exrs.  425 ;  Coke  v.  Hbdges,  1  Vernon,  24 ;  Jones  v.  Basset,  Free. 
CL  1 74. 

^^  Stabbs  V.  Leigb,  1  Cox,  188. 

"  1  Wms.  Exrs.  426,  427 ;  Com.  Dig.  tit  Admin.  F. 

"  This  is  to  be  done  by  disposing  of  goods  of  a  perishable  character,  as  fat 
cattle,  or  grain,  or  anything  which  may  be  the  worse  for  keeping.  And  he  may 
sell  goods  for  the  payment  of  debts.  Prince's  Case,  5  Co.  29,  5 ;  1  Wms.  Exrs. 
427.  • 

^«  Roskelly  v.  Godolphin,  T.  Ray.  483. 
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tion  upon  the  powers  of  the  administrator  during  his  continu- 
ance in  the  office,  the  only  limitation  being  applied  to  the  term 
of  the  appointment.^ 

6.  As  the  office  expires  by  its  own  limitation  upon  the  ex- 
ecutor coming  of  full  age,  it  is  generally  regarded  as  proper,  in 
declaring  either  against  or  in  favor  of  such  administrator,  to 
allege  that  the  executor  is  still  under  age  ;  and  especially  is  this 
required  where  the  administrator  is  plaintiff,  and  where,  by  con- 
sequence, the  intendments  will  be  against  him  ;  and  even  where 
the  action  is  brought  against  him,  it  is  said,  this  being  a  matter 
specially  within  his  knowledge,  he  shall  be  required  to  plead 
the  expiration  of  his  office,  when  that  is  relied  upon  by  way  of 
defence.^^ 

7.  A  judgment  against  a  special  administrator  may  be  re- 
Tiyed  against  the  person  representing  the  estate,  by  scire  facias, 
after  the  expiration  of  such  special  administration  .^^ 


SECTION   VI. 

ADMINISTRATION  PENDENTE  LITE. 

1.  Sndi  appointment  maj  be  made  in  all  cases  of  oontroTeny  in  regard  to  the  admin- 

istration. 

2.  He  is  (he  temporary  instrument  of  the  court.    His  duty  after  his  office  termi- 

nates. 

8.  Ks  antboritj  only  extends  to  safe  keeping  of  assets.    Not  chargeable  with  in- 
terest 

4.  In  what  cases  and  how  &r  a  court  of  equity  interferes  to  preserve  the  estate. 

^  Bae.  Abr.  Leases,  L  7 ;  1  Wms.  Ezra.  428,  and  notes. 

^  Canrer  r.  Haaelrig,  Hob.  251 ;  Walthall  v.  Aldrich,  Cro.  Jac.  590;  Croft  t^. 
Walbanke,  YeL  128 ;  Beal  v.  Simpson,  1  Ld.  Ray.  409,  by  Powell,  J.  Daring 
the  ccmtmnance  of  his  office  he  is  not  responsible  for  any  act  as  executor  de  son 
tort,  and  must  render  his  account  before  the  probate  court  the  same  as  any  other 
administrator.  Lawson  v.  Crofts,  1  Sid.  57 ;  Taylor  v.  Newton,  1  Cas.  temp. 
Lee,  15. 

"  Sparkes  v.  Crofts,  1  Ld.  Bay.  265. 
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§  12.  1.  An  administrator,  during  the  pendency  of  litigation,^ 
may  be  appointed  in  all  cases  where  there  is  a  controversy  in 
regard  to  the  right  of  administration,  as  well  in  the  case  of  the 
executor  named  in  a  contested  will  as  in  the  case  of  different 
claimants  for  the  office  of  administrator. 

2.  The  general  duty  of  such  administrator  is  to  represent  the 
estate  during  the  pendency  of  the  litigation,  and  in  the  mean- 
time to  see  that  no  detriment  comes  to  the  goods  or  effects  of 
the  estate.^  He  is  merely  an  agent  or  officer  of  the  court,  and 
when  the  litigation  is  determined  he  must  relinquish  his  office, 
and  surrender  all  the  estate  in  his  hands  to  the  rightful  repre- 
sentative.^ 

8.  His  authority  merely  extends  to  the  collecting  of  the  assets 
and  preserving  them,  and  not  to  invest  or  distribute  them.^  He 
has  no  authority. to  pay  legacies,  but  where  he  has  done  so,  it 
gives  an  equitable  claim  for  its  .allowance.^  As  he  has  no  au- 
thority to  use  the  money  of  the  estate,  or  to  invest  the  same,  he 
is  not  liable  for  interest  during  the  controveitsy.® 

4.  Where  the  property  belonging  to  the  estate  is  in  peril  of 
loss,  and  there  is  no  one  appointed  to 'represent  the  estate,  the 
right  of  administration  being  in  controversy,  and  the  probate 
court  not  having  appointed  an  administrator  pendente  lite,  a 
court  of  equity  will  appoint  a  receiver  to  arrest  or  prevent  in- 
evitable loss,  where  the  estate  is  of  sufficient  value,  and  the 
amount  of  apprehended  loss  such  as  to  justify  the  expense  of  a 
receiver.^    And  it  seems  that  it  will  make  no  difiference  whether 

^  Lord  Raymond^  Ch.  J.,  in  Walker  v.  Woollaston,  2  F.  Wms.  576,  589. 
'  1  Wms.  Exrs.  483,  434. 

*  Graves  in  re,  1  Hagg.  313. 

«  Gallivan  v.  Evans,  1  Ball  k  Beattie,  191. 

*  Adair  v.  Shaw,  1  Sch.  &  Lef.  248,  254. 

*  1  Ball  &  Beattie,  191. 

'  Rutherford  v,  Douglas,  1  Sim.  &  Stn.  Ill,  n. ;  Rendall  v-  Rendall,  1  Hare, 
152 ;  Jones  t;.  Frost,  3  Mad.  1 ;  s.  c.  1  Jac.  466 ;  Watkins  v.  Brent,  1  My.  8t  Cr. 
97;  Newton  v.  Ricketts,  10  Beavan,  525;  Devey  v.  Thornton,  9  Hare,  229; 
Whitworth  v.  Whyddon,  2  Mac.  &  G.  52. 
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ttie  occa^on  demaDding  the  appointment  of  a  receiver  arises 
before  any  one  has  been  appointed  to  represent  the  estate,  or 
during  the  pendency  of  a  controversy  to  annul  letters  of  pro- 
bate or  of  administration.^  But  it  is  said,  that  the  bill  seeking 
the  appointment  of  a  receiver  cannot  also  ask  a  discovery  affect- 
ing the  controversy,^  or  pray  that  after  the  appointment  of  an 
administrator,  and  his  being  brought  before  the  court,  the  rights 
of  the  parties  may  be  declared  by  the  court  of  equity,  and  the 
estate  there  administered.^^  But  a  receiver  will  not  be  appointed 
where  the  estate  is  cisumed  by  parties  deriving  title  indepen- 
dently of  the  estate.^ 


SECTION   VII. 

ADMINISTRATION  DURANTE  ABSENTIA. 

I.  mod  D.  2.  Such  administrations  granted,  in  the  first  instance,  doring  the  absence 

of  party  first  entitled. 
S.  Bat  in  the  American  practice,  in  snch  cases,  a  permanent  appointment  is  made. 
4.  Under  the  English  statates  snch  appointments  made,  to  act  onlj  in  salts  in 

a.  4.  Gmos  where  the  presence  or  evidence  of  the  personal  repiesentatiye  is  indis- 
pensable. 
4.  The  declarations  of  the  testator,  nnaccompanied  by  official  acts,  do  not  bind 


§  13.  1.  The  practice  seems  ib  have  obtained  in  the  ecclesi- 
astical courts,  where  the  executor  or  next  of  kin  was  not  within 
the  jurisdiction  of  the  court,  to  grant  a  special  administration, 
limited  to  the  period  of  the  absence  of  the  party  primarily  en- 

*  Marr  o.  Littlewood,  2  My.  &  Cr.  454. 

*  Wood  V.  Hitchings,  3  BeavaD,  504. 

"  De  Feoch^res  v:  Dawes,  5  Beavan,  110.    See  Frowd  v.  Baker,  as  to  costs 
of  the  bill  for  receiver,  4  Beavan,  76. 
"  Jones  V.  Goodrich,  10  Sim.  827. 
PABT  II.  9 
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titled  to  such  administration.^  These  appointments,  durante 
absentia,  of  the  executor  or  the  rightful  administrator,  seem 
sometimes  to  have  been  made  ia  the  early  times  in  the  Ameri- 
can states.^ 

2.  But  it  is  believed  that  the  present  practice  jn  this  country, 
which  is  probably  controlled,  to  some  extent,  by  statute,  is, 
where  the  executor  is  so  situated,  from  non-residence  or  other 
cause,  that  he  cannot  conveniently  administer  the  estate,  to 
appoint  a  general  administrator  with  the  will  annexed,  who  shall 
be  the  general  and  responsible  representative  of  the  estate,  within 
the  jurisdiction.  And  the  same  rule  obtains  in  the  American 
practice  as  to  the  next  of  kin,  who  reside  without  the  state ;  they 
are  disregarded  in  the  selection  of  an  administrator,  as  a  general 
rule.  There  may,  no  doubt,  occur  many  cases  where  the  Ameri- 
can courts  of  probate  appoint  administrators,  and  issue  letters 
testamentary  to  non-residents,  through  the  solicitation  of  their 

^  Clare  v.  Hodges,  Lutw.  842 ;  s.  c.  4  Mod.  14 ;  Slater  t;.  May,  2  Ld.  Raj. 
1071.  Upon  a  question  aridng  in  the  latter  case,  whether  an  administrator 
durante  absentia,  in  bringing  suit  as  much,  must  declare  the  fact  of  the  contin- 
ued absence  of  the  executor  or  next  of  kin,  and  Hodge  t;.  Clare,  4  Mod.  14, 
being  cited  to  the  contrary,  and  the  Bolls  being  searched,  it  was  found  to  con- 
tain the  ver}'  averment  which  the  court  is  reported  to  have  held  not  important, 
showing,  that  so  far  from  the  court  having  so  decided,  the  question  could  not  have 
arisen  in  the  case.  Chief  Justice  PotoeU  well  said,  "  See  the  inconveniences  of 
these  scamhling  reports ;  they  will  make  us  appear  to  posterity  for  a  parcel  of 
blockheads." 

*  Willing  V.  Perot,  5  Rawle,  264 ;  Brodie  v.  Bicklej,  2  id.  481.  In  Willing 
V.  Perot,  5  Bawle,  264,  where  a  resident  of  Calcutta  died  in  1812,  possessed  of 
stock  in  the  American  Funds,  which  he  bequeathed  to  his  sons  upon  various  trusts, 
it  was  held,  that  a  local  administrator,  cum  testamento  annexo  durante  absentia, 
was  entitled  to  receive  the  funds  in  preference  to  those  claiming  under  the 
foreign  executor. 

These  appointments  in  the  English  practice,  at  the  present  time,  seem  to  be 
based  upon  special  considerations,  as  that  the  party  appointed  durante  absentia 
is  chiefly  interested  in  the  contemplated  future  administration,  and  are  strictly 
limited  to  the  return  of  the  executor  or  general  administrator.  Baynes  in  re, 
7  Jur.  K.  S.  832. 
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authorized  agents  and  attorneys.  And  in  the  large  proportion 
of  cases  this  will  prodace  no  inconveuience,  practicallj.  But 
where,  for  any  cause,  it  becomes  important  to  institute  suits, 
either  in  law  or  equity,  against  the  representative  of  an  estate, 
it  is  essential  that  he  should  be  found  within  the  jurisdiction  of 
the  court. 

3.  It  was  for  this  reason  that  the  English  statute  ^  was  made, 
providing  for  the  appointment  of  administrators  durante  absen- 
tia, where  the  executor  or  administrator  had  gone  abroad,  with- 
out the  jurisdiction  of  the  court;  since  the  former  jurisdiction 
of  the  ecclesiastical  courts  did  not  enable  them  to  grant  such 
special  administrations,  in  cases  where  administration  had  al- 
ready been  granted,  notwithstanding  the  residence  abroad  of  the 
appointees.  But  this  statute  is,  in  terms,  restricted  to  proceed- 
ings, in  equity,  and  the  special  appointee  is  only  made  to  repre- 
sent the  estate  in  proceedings  in  equity.^  Personal  representa- 
tives, appointed  under  this  statute,  represent  the  estate  until  the 
termination  of  the  proceedings  in  equity,  and  do  not  become 
functus  officio  upon  the  return  of  the  primary  party  entitled  to 
administer,^  as  is  the  case  where  one  is  appointed  administrator 
durante  absentia,  in  the  first  instance.^ 

4.  It  seems  to  be  considered  that  the  declarations  of  an  ex- 
ecutor or  administrator,  unaccompanied  by  any  official  act,  will 
not  ordinarily  be  of  the  same  force  in  binding  the  estate,  as  are 
his  acts  within  the  range  of  his  duty.^ 

*  38  Gea  3,  ch.  87. 

*  Davies  in  re,  2  Hagg.  79.  The  remedy  here  suggested  is  the  one  more  com- 
monly  adopted  in  the  case  of  non-resident  executors  or  administrators,  —  that  of 
a  power  of  attorney,  which  may  be  regarded  as  answering  all  ordinary  purposes. 
Bat  there  are  special  cases  where  the  demand  for  the  personal  representative 
being  within  the  jurisdiction  of  the  court  is  indispensable,  as  in  bringing  suits, 
and  espeGially  in  proceedings  for  contempt  and  some  others,  carried  forward  by 

equestration  or  attachment 

*  Bainsford  v.  Taynton,  7  Vesey,  460. 

*  Caaady  in  re,  4  Hagg.  860. 

'  Lord  Dennum,  Ch.  J.,  in  Bush  v.  Peacock,  2  Moo.  &  Bob.  162. 


100       THE  APPOINTMENT  AND  DUTY  OF  ADMINISTRATORS.      [CHAP.  ffl. 


SECTION    VIII. 

OTHER  LIMITED   ADMINISTRATIONS. 

1.  Other  instAnces  of  limited  administration  maj  exist 

2.  Administration  granted  for  the  transfer  of  stock. 

3.  There  may  be  a  special  and  limited,  at  the  same  time  there  is  a  general  adminis- 

tration. 

4.  Administration  is  often  granted  for  the  performance  of  a  single  act. 

5.  These  restricted  administrations  are  rery  little  in  use  here* 

§14.  1.  There  are,  in  the  practice  of  the  ecclesiastical 
courts,  many  other  special  and  limited  administrations,  not 
coming  within  any  of  the  classes  already  defined.  Thus,  where 
the  deceased  declared,  a  few  days  before  his  death,  that  he  had 
made  his  will,  which  was  still  in  existence,  in  India,  it  was  held, 
by  Sir  John  Nicholl,  that  it  was  proper  to  appoint  one  to  repre- 
sent the  estate  until  the  will  could  be  transmitted  to  the  court, 
wliich  could  not  be  regarded  as  an  administration  pendente  lite, 
durante  absentia,  or  minoritate,  etc.^ 

2.  Tliere  was  also  a  limited  administration  granted,  in  the 
course  of  the  settlement  of  Sir  T.  J.  Metcalfe's  estate,  involved 
in  the  case  just  cited,  for  the  purpose  of  ti*ansferring  certain 
stocks  defined  in  the  letters  of  administration.^ 


^  Metcalfe  in  re,  1  Add.  84S.  It  is  common,  too,  where  it  appears  that  the 
testator  left  a  wiU,  which  cannot  be  found,  to  grant  administration  limited  until 
the  original  will  be  found  and  brought  into  the  registry.  Campbell  in  re,  2 
Hagg.  555.  So  also  where  the  executor  becomes  insane,  or  otherwise  legally 
incapacitated,  the  English  courts  grant  limited  administration  to  last  only  till  the 
disqualification  be  removed.  Hills  v.  Mills,  1  Salk.  36.  The  same  course  is  there 
pursued  in  case  of  the  temporary  disqualification  of  the  administrator.  Phillips 
in  re,  2  Add.  336,  n.  b.  It  may  be  committed  to  the  residuary  legatee  with  the 
will  annexed,  l^iilnes  in  re,  3  Add.  55.  But  where  the  adihinistration  is 
granted  for  the  benefit  of  the  lunatic,  it  is  usually  committed  to  the  next  of  kin 
of  the  lunatic.    Evelyn  ex  parte,  2  My.  &  K.  324, 

*  Howell  V.  Metcalfe,  2  Add.  348. 
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3.  There  are  many  eases  in  the  English  practice  of  grants  of 
administration  limited  to  certain  specific  effects  of  the  deceased^ 
wliile  the  general  administration  is  committed  to  another,^  there 
bang  no  incongruitj  in  a  double  administration,  where  it  is  all 
under  the  direction  of  the  probate  court.  But  it  is  said  that 
regularly  no  administrator  of  any  portion  of  the  estate  within 
the  jurisdiction  of  the  court,  and  of  course  not  unless  it  be 
within  that  jurisdiction,  can  be  granted  to  any  one  so  long  as 
there  is  an  executor  capable  of  acting,  since  the  executor  is 
nniversi  juris  hseres.^ 

4.  Administration  in  the  English  practice  is  granted  for  the 
single  purpose  of  transferring  a  particular  fund,  everything  else 
in  regard  to  the  settlement  of  the  estate  being  determined  ;^  so 
also  to  institute  or  defend  proceedings  in  chancery.^  As  the 
jurisdiction  of  the  American  courts  of  probate  is  limited  to  the 
state  where  located,  they  have  no  voice  whatever  in  the  question 
to  whom  administration  of  the  effects  in  other  states  shall  be 
committed.  Such  questions  sometimes  occurring  in  England 
as  to  particular  districts. 

5.  It  may  be  said,  as  a  general  thing,  that  these  limited  ad- 
ministrations seldom  or  never  obtain  in  the  American  practice, 
the  probate  courts  preferring,  for  the  convenience  and  security 
of  all  concerned,  to  have  the  administration  of  the  settlement  of 
estates  as  simple  as  practicable.  In  some  few  of  the  spates,  at 
an  early  day,  the  courts  of  probate  adhered  to  the  English 
practice,  in  regard  to  granting  such  restricted  administrations.^ 
The  right  of  a  testator  to  commit  distinct  portions  of  the  settle- 

'  1  Wms.  Exra.  454. 

*  CoBwall  V.  Moi^an,  2  Cas.  temp.  Lee,  571. 

*  Bioa  in  re,  3  Cart  789. 

*  WooUey  v.  Gordon,  8  Phillim.  815 ;  Davis  v.  Chanter,  14  Sim.  212 ;  s.  c.  2 
FhiU.  C.  C.  545,  549,  550 ;  Lowry  v.  Fulton,  9  Sim.  104.  In  the  case  of  such 
limited  administrations,  the  parties  are  entitled  to  the  general  grant  or  represen- 
tation as  to  the  remainder  of  the  estate.     Harris  v.  Milbum,  2  Hagg.  62. 

'  Griffith  V.  Frazier,  8  Cranch,  9. 

9* 
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ment  of  his  estate  to  different  persons,  whether  in  the  same  or 
different  countries,  seems  to  have  been  recognized  here.^  It  has 
also  been  held  in  North  Carolina,  that  a  general  grant  of  admin- 
istration, during  the  pendency  of  a  contest  for  the  proof  of  a 
will,  is  a  nullity.^  And  in  Tennessee,  administrations,  limited 
to  particular  effects,  or  to  tlie  performance  of  a  single  act,  may 
be  granted.^^ 

•  Hunter  v.  Bryson,  5  Gill  &  J.  488. 

*  Slade  V,  Washburn,  8  Law,  Ired.  557. 
^  McNairy  v.  Bell,  6  Yeig.  302. 


CHAPTER   IV. 

THE  REVOCATION   OF   PROBATE  AND   ITS    CONSEQUENCES,  BY 
DIRECT  PROCEEDINGS  FOR  THAT  PURPOSE,  AND  BY 

APPEAL. 

1.  This  can  onlj  be  done  bj  a  formal  decree  of  revocation,  npon  notice  to  the 

incambent. 

2.  The  former  administration  shonld  not  be  vacated  except  opon  clear  glands. 

3.  ind  n.  9.  Enomeration  of  some  of  the  groands  npon  which  it  has  been  done. 

4.  The  nse  and  effect  of  a  caveat  filed  in  the  probate  coart 

5.  Letters  of  administration  g;ranted  without  jurisdiction  are  absolute!/  void,  and 

may  be  whoUj  disregarded. 
€.  Piohibicioiis  issued  in  England,  but  errors  in  the  probate  court  are  here  corrected 

bj  appeal. 
7.  It  seems  to  some  extent  unsettled,  what  are  the  consequences  of  vacating  an 

administration. 
(1.)  An  acts  done  under  a  void  appointment  are  of  no  validity. 
(2,  and  n.  29.)  Grounds  stated  whereby  an  administration  is  made  void,  or  voidable 

merely^  aqd  where  acts  done  before  its  repeal  will  be  held  valid  or  wholly 

Toid. 
(3.)  An  appointment  appealed  from  is  thereby  vacated;  not  so  of  a  decree  of 

xemoTal. 

(4.)  In  all  cases  the  expenses  of  the  litigation,  bona  fide  incurred,  will  be  paid  out 
of  the  estate. 

(5.)  The  regularity  of  the  appointment  of  an  administrator,  or  executor,  cannot  be 

attacked  collaterally. 

§  15.  1.  It  seems  to  be  well  settled,  that  if  administration 
be  panted  to  the  wrong  person,  claiming  to  be  the  party  entitled 
to  administer  by  law,  either  by  personating  the  party  entitled,  or 
by  addacing  proof  of  such  person  having  deceased,  or  renounced 
adnunistration,  or  where  the  first  person  appointed  proves  in- 
competent; and,  indeed,  in  all  cases  where  for  any  cause  it 
becomes*  important  to  supersede  a  former  administration  duly 
and  formally  granted,  by  the  probate  court  having  lawful  juris* 
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diction  in  the  case,  it  cannot  be  effected  simply  by  the  appoint- 
ment of  a  new  administrator,  the  former  appointment  should 
be  first  regularly  vacated,  and  this  can  only  be  done  by  citing 
the  actual  incumbent  of  office  before  the  court  of  probate  mak- 
ing the  appointment,  and  there  obtaining  a  formal  decree  of 
revocation.^ 

2.  The  grounds  upon  which  an  administration  may  be  vacated 
are  various,  and  the  matter  rests  so  much  in  discretion,  that  it 
becomes  not  a  little  difficult  to  define  the  precise  line  by  which 
courts  of  probate  should  be  governed  in  regard  to  such  matters. 
It  is  obvious  that  it  should  require  a  much  stronger  case  to  justify 
the  revocation  of  an  administration  once  granted,  than  merely  to 
show  a  sufficient  preponderance  against  the  party  to  have  origi- 
nally justified  his  rejection,  since  the  application  for  the  removal 
implies  a  kind  of  impeachment,  either  of  the  competency  of 
the  appointee  or  the  fairness  of  the  proceedings  in  obtaining  the 
original  appointment,  and  any  action  which  casts  imputations 
upon  the  capacity  or  conduct  of  another  should  be  supported 
by  the  clearest  proof.^  It  has  even  been  claimed  that  the  Ordi- 
nary, having  once  granted  administration,  could  not  afterwards 
revoke  or  repeal  it,  for  any  cause ;  having  once  -executed  tlie 
power,  it  was  claimed  his  authority  thereby  terminated.^  And 
in  one  early  case  a  prohibition  issued  to  the  Ecclesiastical  Court 


*  Pratt  0.  Stocke,  Cro.  Eliz.  815.  In  the  case  of  Langley  in  re,  2  Robert 
407,  where  an  adminiBtration  had  been  granted  to  a  woman,  falsely  swearing 
herself  to  be  the  wife  of  the  deceased,  after  an  attempt  to  serve  her,  but  without 
success,  the  appointment  was  vacated,  or  declared  void,  and  a  new  grant  made 
to  the  lawful  widow. 

'  It  has  been  said  that,  at  common  law,  the  repeal  of  letters  of  administration 
rested  solely  in  the  discretion  of  the  Ordinary.  Brown  v.  Wood,  Aleyn,  36.  But 
under  the  Stat.  21  Hen.  8,  ch.  5,  an  administration  onCe  granted  can  only  be 
repealed  for  just  cause.  Grandison  v.  Dover,  Skinn.  155 ;  s.  c.  3  Mod.  23,  25  ; 
Taylor  v.  Shore,  T.  Jones,  161.  And  in  Grandison  v.  Dover,  the  court  deny 
the  right  of  the  Ordinary,  at  common  law,  to  repeal  an  administration  without 
cause. 

»  Fotherby's  Case,  Cro.  Ctir.  62,  63. 
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upon  this  ground.^  But  it  is  now  conceded,  tliat  for  good  causes 
the  ecclesiastical  courts  may  repeal  a  grant  of  administration, 
and  the  temporal  courts  may  judge  of  the  sufficiency  of  the 
cause.^  The  more  common  grounds  for  revoking  an  administra- 
tion are,  that  it  was  obtained  by  fraud  or  surprise ;  ^  or  that  the 
former  appointee  has  become  insane,  or  otherwise  incompetent.^ 
And  in  some  cases  it  has  been  held  sufficient  ground  for  yacating 
the  administration,  that  the  appointee  had  left  the  stated 

3.  In  the  American  states  the  right  of  removal  of  executors, 
administrators,  guardians,  and  other  similar  trustees  or  ap- 
pointees of  the  probate  court,  is  more  commonly  defined  by 
special  statutory  enactments.  In  Massachusetts,^  it  is  provided, 
that  '^  when  any  executor  or  administrator,  residing  out  of  this 
state,  having  been  duly  cited  by  the  probate  court,  neglects  to 
render  his  accounts  and  settle  the  estate ;  or  when  an  executor 
or  administrator  becomes  insane,  or  otherwise  incapable  of  dis- 
char^ng  his  trust,  or  evidently  unsuitable  therefor,  the  probate 
court  may  remove  him.''  These  may  be  regarded  as  substan- 
tially  the  grounds  upon  which  such  removals  are  commonly 
made,  or  profess  to  be  made,  in  most  of  the  American  states. 
The  last  ground  named  may  be  regarded  as  virtually  including 
all  others,  and  as  referring  the  question,  practically,  to  the  dis- 
cretion of  the  judge.    In  such  oases  there  is  great  danger  of 


*  Sands's  Case,  1  Sid.  179,  403  ;  s.  c.  1  Eeb.  667,  683 ;  T.  Ray.  93. 

*  4  Bom's  Eccl.  Law,  401 ;  Harriflon  o.  Weldon,  2  Str.  911. 

*  1  Wins.  Exrs.  511 ;  Cohen's  Appeal,  2  Watts,  175. 

'  4  Bac.  Ab.  60;  Branch  Bank  at  Decatur  v.  Donelson,  12  Alaba.  741  ; 
Biostetter^s  Appeal,  6  Watt8,«244.  Bat  that  is  no  sufficient  ground  of  removal, 
where  the  executor  at  the  time  of  his  appointment  was  known  to  reside  out  of  the 
itate,  and  especially  where  the  movement  for  his  removal  comes  from  the  party 
against  whom  he  has  instituted  a  suit  to  recover  a  claim  on  behalf  of  the  estate. 
MHley  V.  Brainerd,  11  Yt  R 107.  The  comments  here  of  WiUiamSy  Ch.  J.,  upon 
the  general  question  of  absence  from  the  state  as  a  disqualification,  are  very  per- 
tinent and  judicious. 

'  Gen.  Stat.  ch.  101. 
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abuse,  unless  the  removing  power  is  exercised  with  great  wisdom 
and  forbearance.^  But  one  who  is  squandering  the  estate,^^  or 
who  declines  to  inventory  property  which  those  interested  in  tlie 
estate  claim  as  part  of  it,  and  offer  to  give  indemnity  to  so 
prove,^^  it  has  been  held  may  justly  be  removed.  So  where  an 
executor  obviously  and  wantonly  departs  from  the  requirements 
of  the  will,  thus  knowingly  violating  his  trust,  he  cannot  prop- 
erly be  retained  in  office.^^  So  the  court  of  probate  cannot  issue 
letters  to  an  executor  until  he  give  bonds  as  required  by  law.^^ 
So  where  an  infant  had  been  improvidently  appointed  adminis- 
trator it  was  held  proper  to  revoke  the  appointment.^^    And 

*  It  may  be  thought,  aometimes,  that  it  is  a  very  slight  matter,  whether  one  is 
removed  from  such  a  trust  or  not,  as  the  o£Bce  is  generally  regarded  as  one  of  a 
thankless  character,  producing  more  vexation  and  embarrassment  than  compen- 
sation ;  and  this  is  a  very  just  ground  of  stating  the  question,  upon  the  inquiry 
in  regard  to  an  appointment.  But  it  may  become  a  serious  question,  how  far 
such  a  trustee  should  be  removed  from  office,  and  thus  virtually  impeached,  as 
for  quasi  incompetence,  or  maUadministration,  upon  the  mere  ground  that  a 
majority  of  those  who  see  fit  to  interest  themselves  in  the  matter  vote  agunst 
him,  or  testify  against  him.  Such  a  matter  requires  careful  and  patient  scrutiny, 
and  demands  firmness  and  wise  circumspection  always ;  and  especially  in  this 
country,  where  public  clamor  often  goes  for  more  than  it  is  fairly  worth,  and 
not  seldom  lights  upon  men  in  responsible  positions,  quite  as  much  because  they 
are  competent  and  firm  in  their  course,  as  because  of  any  defectiveness  of 
administration. 

^  Newcomb  v.  Williams,  9  Met.  525. 

"  Andrews  v.  Tucker,  7  Pick.  250 ;  but  see  Richards  v.  Sweetiand,  6  Cush. 
324. 

^  Chew  17.  Chew,  8  Grant.  (Penn.)  289 ;  see  also  McCaffrey's  Estate,  88  Penn. 
St.  831. 

"  Heydock  v.  Duncan,  43  N.  H.  B.  95 ;  Succession  of  DeFlechier,  1  La. 
Ann.  20. 

^*  Carow  17.  Mowatt,  2  £dw«  Ch.  57.  But  where  administration  had  been 
taken  under  a  misapprehension,  the  court  declined  to  revoke  it  and  grant  the 
same  to  another,  notwithstanding  all  parties  in  interest  were  desirous  it  should 
be  done,  upon  the  ground  that  administration  properly  granted  could  not  be 
revoked  on  a  mere  suggestion  that  it  would  be  for  the  benefit  of  the  estate. 
Heslop  in  re,  5  Notes  of  Cases,  2 ;  s.  c.  1  Robert  457.    The  court  itself  may  pro- 
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vhere  probate  of  the  will  and  granting  of  letters  testamentary 
are  procured  without  proper  notice,  the  same  should  be  vacated.^ 
And  there  are  many  similar  grounds  upon  which  removals  have 
been  made.  It  is  a  matter  very  much  controlled  by  statute  in 
the  different  states. 

4.  It  was  common,  in  the  ecclesiastical  courts,  to  enter  what 
is  called  a  caveat  against  any  action  in  the  matter  of  granting 
or  repealing  administration,  without  notice  to  the  party  filing 
the  same,  and  the  same  thing  continues  in  the  practice  of  the 
present  Court  of  Probate  in  England,  and  is  found  in  some  of 
the  American  states.  It  is  of  no  specific  legal  force  in  avoiding 
the  action  of  the  probate  court,  but  is  resorted  to  as  a  precau- 
tion against  hasty  and  inconsiderate  action,  on  the  part  of  the 
court.^* 

5.  Letters  of  administration,  granted  by  a  court  having  no 
jurisdiction,  are  absolutely  void  for  all  purposes,  and  may  be  so 


mote  proceedings  for  the  repeal  of  letters  testamentary  which  they  believe  to 
have  irregularly  issued.  County  Court  v.  Bissel,  2  Jones  Law,  887.  One 
appointed  under  misapprehension  of  the  law,  that  he  was  solely  entitled,  may 
be  confirmed  by  the  appellate  court,  if  no  injury  will  result  therefrom  to  the 
legal  rights  of  the  defeated  applicant.  McBeth  v.  Hunt,  2  Strobh.  835.  In 
Pennsylvania  the  act  of  1882  made  executors  and  administrators  removable  for 
the  cause  of  lunacy  or  drunkenness,  or  on  failure  to  give  security  for  proper 
conduct,  when  required  by  the  statute ;  and  they  cannot  be  removed  for  any 
other  cause.  It  was  therefore  held,  that  an  executor  is  not  removable  for  having 
purchased  the  real  estate  of  the  testator  at  his  own  sale,  but  that  it  was  proper 
to  require  him  to  give  security ;  and  upon  his  refusal  to  do  so  he  might  properly 
be  removed.     Webb  v,  Dietrich,  7  Watts  &  S.  401. 

And  where  the  next  of  kin  do  not  apply  for  administration,  or  fail  to  give  the 
requisite  security,  whereby  another  person  is  appointed  administrator,  such  next 
of  kin  cannot  require  the  court  to  recall  the  appointment.  Stoker  v.  Kendall, 
Bosbee  Law,  242. 

^  Lawrence's  Will,  8  Halst  CL  R.  215  ;  Lees  v.  Brownings,  15  Alab.  495 ; 
Boy  V.  Segrist,  19  id.  810. 

*  Trimlestown  v,  Trimlestown,  3  Hagg.  248 ;  1  Wms.  Exrs.  518, 514 ;  Ottinger 
V.  Otdnger,  17  Serg.  &B.  142 ;  Wikoff's  Appeal,  15  Penn.  St.  281  -  288 ;  Hanna 
v.MunD,  3  Md.  Bep.  280 ;  Cain  v»  Warford,  id.  454 ;  C(Hnpton  v.  Barnes,  4  Gill,  55. 
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proved  in  any  proceeding,  although  the  qaeistion  may  only  arise 
collaterally.^^  The  probate  court  may  therefore,  in  such  cases, 
where  they  have  jurisdiction,  wholly  disregard  any  such  irregular 
proceedings,  and  make  a  new  grant  of  administration,  although 
the  former  letters  have  not  been  repealed.^^  But  where  the  pro- 
bate of  a  will  had  been  improperly  set  aside,  by  a  proceeding 
which  was  void,  and  administration  irregularly  granted,  the  acts 
of  such  appointee  in  the  due  course  of  administration  are  valid, 
and  cannot  be  interfered  with  by  a  court  of  chancery .^^ 

6.  It  was  common  in  the  English  practice  to  grant  prohi- 
bitions in  the  temporal  courts  against  the  probate  courts  pro- 
ceeding improperly  to  vacate  or  repeal  letters  testamentary  or 
of  administration.^  But  in  the  American  states  an  appeal  is 
generally  allowed,  to  the  highest  judicial  tribunal  of  the  state, 
upon  all  questions  of  law«  in  probate  matters,  where  even  mat- 
ters of  judicial  discretion  may  be  revised,  except  so  far  as  they 
are  dependent  upon  matters  of  fact ;  and  in  some  cases  the 
whole  case  goes  before  the  highest  court,  by  a  general  appeal 
directly  into  that  court,  upon  the  facts,  as  well  as  the  law.^^ 

7.  There  seems  to  be  considerable  controversy  in  the  English 
books  in  regard  to  the  consequences  of  the  revocation  of  letters 
testamentary  and  of  administration,  and  some  of  the  early  cases 
maintain  doctrines  upon  the  question  which  seem  not  altogether 
defensible,  upon  principle.  Instead  of  attempting  to  revise  the 
cases  at  length,  and  thus  solve  the  principles  which  now  obtain 
in  regard  to  the  question,  which,  if  we  had  ample  space  and  time, 
would  be  preferable,  we  must  content  ourselves  with  a  brief 
summary  of  the  law  as  it  now  stands  in  the  American  courts. 

(1.)  There  can  be  no  question  that  the  distinction  between- 
acts  done  under  a  void  appointment,  and  those  done  under  one 


"  Fiflk  V,  Norrel,  9  Texas,  18 ;  Li^ngwprthy  t7.  Baker,  28  HI.  484. 

^  Barker,  ex  parte,  2  Leigh,  719 ;  The  People  v.  V^hite,  11  BL  341. 

»  Bagland  v.  6reen»  14  S.  &  }L  194. 

»  1  Wm8.Exr8.  516,  617. 

«  State  V.  Mitchell,  Brevard,  520. 
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merely  voidable,  will  apply  to  this  matter.  If,  therefore,  the 
appointment  is  absolutely  void,  the  acts  of  the  appointee  can 
possibly  be  of  no  legal  force.  But  we  apprehend  that  many 
cases,  where  the  appointments  have  been  treated  as  void,  are 
now,  and  especially  in  the  American  courts  of  probate,  held 
merely  voidable. 

(2.)  Thus,  where  an  administrator  is  appointed,  and  it  after- 
wards appears  that  a  will  exists,  and  an  executor  is  named,  or 
where  probate  of  a  will  is  made,  and  letters  testamentary 
issue,  and  it  subsequently  comes  to  light  that  a  later  will 
exists,  and  a  different  executor  is  named,  in  all  such  cases 
it  may  be  good  ground  for  recalling  the  probate,  or  letters  of 
administration.  But,  as  the  court  had  full  jurisdiction,  both 
of  the  subject-matter  and  of  the  particular  cause,  the  appoint- 
ment, while  it  remained  unrevoked,  cannot  be  regarded  as  void  ; 
nor  can  the  recall,  or  repeal  of  the  appointment,  be  fairly  re- 
garded as  placing  the  appointees  of  the  court  in  the  same  posi- 
tion as  if  the  decrees  had  never  existed.  On  the  contrary,  all  acts 
done  in  the  due  course  of  administration,  while  such  decrees 
remained  in  force,  must  be  held  entirely  valid.^ 


"  Bigelow  V.  Bigelow,  4  Ham.  138 ;  Eittridge  o.  Folsom,  8  N.  H.  R.  98. 
The  mere  prodaction  of  a  will,  which  does  not  name  an  executor,  will  not,  as 
matter  of  course,  have  the  effect  to  revoke  the  appointment  of  an  administrator. 
Cook's  Estate,  9  Leg.  Intellig.  51.  Letters  of  administration  are  not  void  be- 
cause another  may  have  a  superior  title  to  them.  Wilson  v,  Frazier,  2  Humph. 
30.  And  in  Viiginia  it  has  been  held,  that  a  grant  of  administration,  in  a  case 
where  the  state  of  facts  was  not  such  as  to  give  jurisdiction  of  the  particular 
ease,  is  not  void,  but  voidable  only ;  nor  can  the  rightful  acts  and  fair  dealings 
with  such  administrator,  before  his  letters  are  revoked,  be  impeached.  Fisher 
e.  Bassett,  9  Leigh.  119.  But  this  does  not  seem  to  us  to  be  placing  the  ques- 
tion upon  grounds  entirely  defensible,  upon  legal  principle.  It  may  be  assumed, 
tiiat  in  the  great  majority  of  such  cases,  both  the  appointee,  and  those  who  deal 
with  him  as  such,  act  in  the  most  entire  good  faith.  But  the  difficulty  lies 
deeper  than  this.  It  is  one  of  authority  rather  than  good  faith.  Had  the  exec- 
utor or  administrator  in  name,  any  legal  authority  for  the  time  to  act  as  such, 
and  in  that  capacity  to  represent  the  estate  ?    This  will  depend,  not  upon  the 
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(3.)  There  has  sometimes  been  a  distinction  made  in  regard 
to  the  effect  of  the  decree  of  an  appellate  court  vacating  an 


correctness  of  the  action  of  the  coart,  or  upon  the  good  faith,  either  of  its  ap- 
pointees, or  those  who  confided  in  them  as  such,  but  .upon  the  jurisdiction  of  the 
court.     To  this  end  it  seems  requisite  — 

1.  That  the  testator  or  intestate  should  be  dead.  For  no  court  can  have 
jurisdiction  to  administer  upon  the  estate  of  a  living  man,  in  the  capacity  of 
executor  or  administrator.  And  it  matters  not  how  good  reason  there  may  be 
to  regard  and  treat  the  person  as  deceased.  He  may  not  have  been  heard  of 
for  the  space  of  half  a  century,  in  all  the  known  places  of  his  former  abode.  If 
he  is  still  living,  that  fact  will  oust  the  jurisdiction  of  all  courts  of  probate,  and 
uproot  the  authority  and  nullify  the  acts  of  all  executors  and  administrators  in 
the  settlement  of  his  estate. 

2.  He  must,  at  the  time  of  his  decease,  have  been  domiciled,  or  else  have  had 
some  estate,  within  the  jurisdiction  of  the  court. 

These  two  leading  facts  being  conceded,  the  court  acquires  jurisdiction,  both 
of  the  general  subject-matter  and  of  the  particular  cause.  In  other  words,  the 
first  fact  is  requisite  to  give  any  court  jurisdiction  of  the  subject-matter,  and  the 
second  fact,  or  facts  secondly  stated,  are  requisite  to  give  the  particular  court 
jurisdiction  of  the  particular  cause. 

This  being  conceded,  it  matters  not  how  irregular  may  be  the  proceedings 
of  the  court,  or  how  absurd  and  incomprehensible  its  conclusions,  they  afford 
sufficient  authority  to  cover  the  bonfi  fide  transactions  of  its  appointees ;  and 
without  this  their  wisdom,  or  learning,  or  justice  can  afford  no  shield  to  those 
who  have  confided  in  them,  without  the  limits  of  their  lawful  jurisdiction. 

The  mere  fact  of  subsequent  revocation  does  not  affect  valid  acts  already 
done.  Price  v.  Nesbit,  1  Hill  Ch.  (S.  C.)  445.  This  question  is  decided  by  the 
Court  of  King's  Bench  in  Woolley  Exr.  v,  Clark,  5  B.  &  Aid.  744,  as  late  as 
1822,  Chief  Justice  AbboU  presiding,  when  it  was  held,  that  an  executor  of  a 
prior  will  which  was  admitted  to  probate,  and  letters  testamentary  issued  nearly 
two  years  before  the  probate  of  the  later  will,  had  no  authority  to  dispose  of  the 
effects  of  the  estate,  stress  being  laid  upon  the  fact  of  the  executor  of  the  earlier 
will  knowing  of  the  existence  of  the  later  wilL  And  Best^  J.,  said  that,  '*  where 
a  party  obtains  a  judgment  irregularly,  which  is  afterwards  set  aside  for  irregu- 
larity, he  is  not  justified  in  acting  under  it ;  but  the  sheriff  is  justified.  Here, 
the  first  probate  was  irregularly  obtained.  The  party  who  obtained  that  pro- 
bate, therefore,  was  not  justified  in  selling  the  goods;  but  a  creditor  who 
paid  him  a  debt  while  the  letters  of  administration  were  unrepealed,  would 
be  protected.**  The  first  letters  testamentary  were  revoked  in  this  case  upon 
citation,  and  the  distinction  here  alluded  to  between  a  judgment  recovered 
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appointment  of  an  executor  or  adminstrator,  where  it  is  made 
upon  an  appeal  from  the  appointment,  or  on  an  appeal  from  a 
decree  upon  a  petition  for  tlie  removal  of  the  executor  or  admin- 
istrator. In  the  former  case  there  never  would  have  been  a  final 
appointment,  and  in  the  latter,  the  appointment,  having  been 
finally  made,  would  continue  in  full  force  until  vacated  by  a 
final  decree.  In  the  former  case  it  is  common,  in  practice,  for 
the  coui-ts  of  probate  to  make  an  appointment  pendente  lite. 
And  in  some  of  the  states  tlie  statutes  provide  that  the  appeal 
shall  not  have  the  effect  to  prejudice  the  acts  of  the  executor  or 
administrator.^  But,  upon  general  principles,  we  apprehend, 
that  where  one  is  appointed  administrator,  or  receives  letters 
testamentary  as  executor,  and  an  appeal  is  taken  and  the  appel- 
late court  refuse  to  ratify  the  appointment,  it  thereby  becomes 
void  from  the  date  of  the  appeal ;  but  where  an  original  applica- 

for  error  and  for  irregalarity,  (Philipe  o.  Biron,  1  Strange,  509,)  if  it  exisl 
at  the  present  day,  is  scarcely  applicable  to  the  case  of  a  recall  of  letters 
testamentary.  We  think  the  case  of  WooUey  v.  Clark  would  scarcely  be 
attempted  to  be  maintiuned  at  the  present  day,  unless  the  first  letters  testa- 
mentary coold  be  regarded  as  void,  or  obtained  in  bad  faith.  And  there  seems 
no  difficulty  in  arguing  the  good  faith  of  the  executor  of  the  first  will,  as  there 
are  many  cases  where  a  will  of  an  earlier  date  proves  to  be  the  last  legal  and 
▼alid  will  of  the  testator.  We  think  the  fiurest  conclusion,  upon  consideration 
of  all  the  cases,  is,  that  unless  there  is  a  defect  of  jurisdiction  in  the  court,  or  a 
frand  practised  in  obtaining  letters  testamentary  or  of  administration,  they  could 
scarcely  be  regarded  as  conferring  no  authority  upon  the  appointee,  while  he 
was  fairly  justified  in  acting  under  them.  In  Patton's  Appeal,  31  Fenn.  St 
465,  where  a  later  will  was  brought  to  light,  after  letters  testamentary  on  an 
earlier  will  had  been  granted,  and  the  later  will  was  seriously  contested  and 
finally  established,  the  court  say,  the  first  executor,  during  the  litigation,  was 
to  be  r^arded  as  an  administrator  pendente  lite.  See  also  Foster  v.  Common- 
wealth, 35  Penn.  St  148. 

*  Pennsylvania  Act  of  1832,  1  Wms.  Exrs.  by  Fish,  523.  The  distinction 
alluded  to  in  the  text  between  the  effect  of  a  decree  on  the  application  to  ap- 
point or  to  remove  an  executor  or  administrator,  as  suggested  by  Mr.  Fish,  (1 
Wms.  Exrs.  522,  in  note,)  seems  not  to  have  been  adverted  to  by  the  learned 
judge,  in  his  criticism  of  Toller  in  the  case  of  Peebles'  Appeal,  15  Serg.  &  R.  39. 
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tion  is  made  to  remove  an  executor  or  administrator,  and  the 
same  is  carried  into  the  appellate  court,  and  a  decree  of  removal 
finally  obtained,  it  operates  only  from  the  date  of  the  decree, 
and  all  acts  done  under  the  appointment  before  that  date  will 
be  held  valid.® 

(4.)  But  even  in  cases  of  appeal  from  the  decree  of  probate 
of  a  will  and  granting  letters  testamentary,  and  a  final  decree 
against  the  will,  the  executor  will  be  allowed  the  expenses  of 
the  litigation  bou&  fide  incurred  in  attempting  to  support  the 
will.2* 

(5.)  It  is  scarcely  necessary  to  state  that  the  regularity  of  the 
appointment  of  an  executor  or  administrator  cannot  be  collat- 
erally drawn  in  question  in  any  action  brought  by  tliem.  It  can 
only  be  done  by  some  proceeding  brought  directly  to  operate 
upon  the  question  of  appointment  or  removal.  This  is  a  prin- 
ciple universally  recognized  in  all  judicial  proceedings.* 
>  - 

^  Bradford  v.  Bottdinot,  8  Wash.  C.  C.  122  ;  Ammon's  Appeal,  81  Peon.  St. 
811. 

^  Emery  v,  Hildreth,  2  Gray,  228.  This  rule  will  not  apply,  where  the  ap- 
poiDtiuent  is  void,  for  want  of  jurisdiction  in  the  court,  since  such  an  appoint- 
ment is  of  no  validity  for  any  purpose.    Ante,  pi.  5. 


CHAPTER   V. 


THE  ESTATE  OF  THE  EXECUTOR  OR  ADMINISTRATOR    IN  THE 

ASSETS  OF  THE  ESTATE. 


SECTION    I. 

WHEN  THE  TITLE  VESTS. 

1.  The  English  books  distingaUh  between  the  title  of  an  execator  and  an  administra- 

tor, in  this  respect. 

2.  For  most  purposes  this  distinction  is  of  no  practical  importance. 

8.  The  exceptions  are,  where  it  would  operate  to  produce  injustice,  by  holding  the 

title  the  same. 
4,  and  n.  7  and  11.  The  American  conrts  follow  the  rules  deduced  from  the  English 


§  16.  1.  The  English  books  make  a  distinction  between  the 
time  of  the  resting  of  the  estate  of  an  executor  and  that  of  an 
administrator.  The  former  being  under  the  will,  is  regarded  as 
dating  from  the  death  of  the  testator,  and  that  of  the  latter 
as  dating  only  from  his  appointment.^  Abbott^  Cii.  J.,  ^  says : 
^  There  is  a  manifest  distinction  between  an  administrator  and 
an  executor.  An  administrator  derives  his  title  wholly  from  the 
Ecclesiastical  Court.  He  has  none  until  the  letters  of  adminis- 
tration are  granted,  and  the  property  of  the  deceased  vests  in 
him  only  from  the  time  of  the  grant.  An  executor,  on  the 
other  hand,  derives  his  title  from  the  will  itself,  and  the  property 
vests  in  him  from  the  moment  of  the  testator's  death. 

»  Whitehead  v,  Taylor,  10  Ad.  &  Ellis,  210,  citing  4  Vin.  Ab.  1,  Bailiff  D, 
pL  7,  Godbolt's  Rep.  109. 
*  Woolley,  Exr.  v.  Clark,  5  B.  &  Aid.  744,  746. 
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2.  But  we  apprehend,  that  for  most  purposes  this  distinction 
between  the  time  of  the  vesting  of  the  title  or  estate  of  an  ex- 
ecutor and  that  of  an  administrator  has  become  of  no  practical 
importance.  For  it  is  now  settled,  beyond  all*  question,  that  the 
title  of  the  administrator,  after  his  appointment,  rests  or  relates 
back  from  the  death  of  the  intestate.  Thus  he  may  maintain 
trover  or  trespass  for  acts  done  before  bis  appointment  and  after 
the  death  of  the  testator.^  So  he  may  also  waive  the  tort  and 
recover  the  money  resulting  from  a  transaction ;  ^  or  he  may 
ratify  a  contract  made  by  procuration,  or  in  any  other  form, 
before  his  appointment  on  behalf  of  the  estate,  so  as  to  take 
the  benefit  of  it,  the  same  as  if  his  authority  had  been  of  a  date 
anterior.'^  So  also  as  to  leasehold  estate  belonging  to  the  in- 
testate, the  title  of  the  administrator  has  such  relation  back  as 
to  enable  him  to  maintain  all  actions  for  the  recovery  of  rent  or 
other  dues  to  the  estate,  from  the  death  of  the  intestate  ;  and  so 
as  to  render  him  liable  to  account  for  the  rents  and  profits  of  it 
from  the  same  period.^  The  same  rule  applies  to  evictions  and 
rights  of  entry  accruing  to  the  estate  before  the  appointment  of 
the  administrator.^ 


*  Tharpe  v,  Stallwood,  5  M.  &  Gr.  760 ;  Foster  v.  Bates,  12  M.  &  W.  226, 283, 
by  Parke,  B.  But  this  rule  does  not  apply  to  goods  held  by  the  deceased  in  a 
representative  capacity,  the  title  to  which  has  devolved  upon  another.  Elliott 
V.  Kemp,  7  M.  &  W.  806. 

*  Welchman  v.  Sturgis,  13  Q.  B.  552. 

*  Foster  v.  Bates,  12  M.  &  W.  226 ;  Bodger  v.  Arch,  10  Exch.  333. 

*  Lord  ElUftborough,  Ch.  J.,  in  Rex  v,  Horsley,  S  East,  405,  410. 

'  1  Wms.  Exrs.  558,  and  note,  by  Fish.  But  rents  accruing  after  the  decease 
of  the  intestate  belong  to  the  heir,  where  the  estate  is  exclusively  of  the  realty. 
Stinson  v.  Stinson,  3d  Maine,  593.  And  a  payment  of  such  rent  to  the  adminis- 
trator will  be  no  discharge  as  against  the  heir.  Haslage  v.  Erugh,  25  Penn.  St. 
97.  The  personal  representative  cannot  maintaun  an  action  to  recover  posses* 
sion  of  real  estate  except  in  those  states  where  it  becomes  assets  in  his  hands  for 
the  payment  of  debt«.  Stillman  v.  Young,  16  Bl.  318 ;  Aubuchon  v.  Jjofty^  23 
Ma  99 ;  Smith  v.  McConnell,  17  111.  135  ;  Foltz  v,  Prouse,  id.  487. 

But  the  title  of  a  mortgagee  vests,  at  his  decease,  in  his  personal  represents- 
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3.  But  there  are  some  exceptions  to  the  general  fiction  of  law, 
by  which  the  title  of  the  administrator  is  regarded  as  having 
relation  to  the  death  of  the  testator.  The  period  of  the  statute 
of  limitation,  so  far  as  the  administrator  is  concerned,  begins  to 
run  only  from  the  time  of  the  actual  appointment,  since  there 
could  be  no  laches  before.^  And  in  detinue,  as  the  action  goes 
upon  the  ground  of  an  actual  detainer  in  specie  at  the  time  of 
bringing  the  action,  the  action  cannot  be  maintained,  it  is  said, 
unless  the  defendant  continued  to  hold  the  chattel  after  the  date 
of  tlie  plaintiff's  appointment.®  And  perhaps  it  is  safe  to  affirm, 
that  this  relation  of  the  title  of  Uie  administrator  to  the  date  of 
the  decease  of  the  mtestate,  as  it  is  made  to  prevent  injustice 
and  the  occurrence  of  injuries  where  there  would  otherwise  be 
no  remedy,  will  only  be  applied  in  those  cases  where  it  will 
subserve  the  ends  of  justice,  and  never  where  it  could  have  the 
opposite  tendency.^^ 

4.  The  American  cases,  for  the  most  part,  follow  the  doc- 
trines already  stated  as  obtaining  in  England,  as  to  the  time 


tive,  and  a  quitclaim  deed  from  the  heir  conveys  no  title  before  foreclosmre. 
Taft  V.  Stevens,  3  Gray,  504. 

The  title  of  an  administrator  to  the  real  estate  of  his  intestate  vests  only  from 
the  decree  of  insolvency,  and  does  not  relate  hack  to  the  decease  of  such  in- 
testate, as  in  case  of  personalty.  Lane  v.  Thompson,  43  N.  H.  R.  320.  But  in 
the  case  of  an  executor,  even  before  probate  of  the  wiU,  he  has  the  title  to  all 
the  personalty  as  trustee  for  the  legatees,  creditors,  and  others,  and  he  is  the 
only  representative  of  the  estate.  Lane  v,  Thompson,  supra ;  Shirley  v,  Healds, 
84  N.  H.  R.  407;  Dawes  v.  Boykton,  9  Mass.  337;  Clapp  v.  Stoughton,  10 
PicL  463.  The  letters  of  administration  are  regarded  as  the  foundation  of  the 
aathority  of  an  administrator,  but  in  the  case  of  an  executor,  merely  as  authenti- 
eatioii  of  such  authority.    Shaw,  Ch.  J.,  in  Band  v.  Hubbard,  4  Met  252,  256. 

'  Murray  v.  £.  L  Ca  5  B.  &  Aid.  204  ;  Pratt  v.  Swaine,  8  B.  &  Cr.  285. 

*  Crosfifield  v.  Such,  8  Exch.  825.  A  plea  of  the  statute  of  limitations,  de- 
pending upon  lapse  of  time  afler  the  decease  of  the  intestate,  should  aver  the 
existence  of  an  administrator,  it  is  said.  Benjamin  v.  Degroot,  1  Penlo,  151 ; 
Judge  of  Probate  t;.  Hairston,  4  How.  (Miss.)  242. 

^  Mor^gan  v.  Thomas,  8  Exch.  302 ;  Leber  v.  Eauffelt,  5  W.  &  S.  445. 
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of  the  accruing  of  the  title  of  the  personal  representative, 
whether  it  be  an  executor  or  administrator.^ 


SECTION   II. 

THE    NATUBB  AND    EXTENT  OP    THE    ESTATE    OP  AN    EXBCnTOE    OR 

ADMINISTRATOR. 

1.  The  executor  or  administrator  maj  hold  the  assets  ia  bis  own  right,  or  en  autre 

droit 

2.  The  primary  presamption  is  that  he  holds  them  en  autre  droit    He  who  claims 

the  contrary,  therefore,  must  prove  it 
a.  and  n.  2.  The  various  modes  in  which  this  may  he  done. 
8.  Assignees  in  bankruptcy  or  creditors  cannot  ordinarily  hold  them.    But  lapse  of 

time  and  acts  of  ownership  will  change  the  estate. 

4.  A  term  not  allowed  to  merge,  to  the  detriment  of  the  estate. 

5.  The  marriage  of  an  executrix  will  not  transfer  assets  in  her  hands  to  her  bus* 

band. 

6.  An  executor  who  is  residuary  legatee  will  become  owner  after  debts  secured. 

7.  The  executor  or  administrator  has  no  title  to  real  estate,  except  sub  modo. 

8.  In  Massachusetts  and  most  of  the  states  the  personal  representative  has  no  claim 

to  the  possession  of  real  estate. 

9.  The  executor  may  dispose  of  it  by  power  under  the  will,  but  this  b  personal  to 

himself. 

10.  Some  of  the  states  by  statute  and  construction  allow  the  administrator  to  recover 

for  the  heirs. 

11.  How  far  the  personal  representative  may  recover  upon  the  bare  possession  of  the 

deceased. 

§  17.   1.  The  nature  of  the  estate  of  an  executor  or  admin- 

"  Lawrence  v.  Wright,  23  Pick.  128 ;  Admr.  of  Bullock  v.  Rogers,  16  Vt. 
R.  294 ;  Rockwell  v.  Saunders,  19  Barb.  478  ;  Johns  v,  Johns,  1  McCord,  132 ; 
Williams  v,  Seabrook,  8  id.  871.  The  letters  of  probate  or  of  adoiinbtration 
are  not  necessary  to  be  proved  in  the  trial  of  an  action  upon  the  general  issue 
in  favor  of  an  executor  or  administrator,  unless  the  plaintiff  declares  upon  his 
own  seisin  as  executor  or  administrator,  or  upon  some  title  which  accrued  to 
him  as  such.  In  such  cases,  the  authority  of  the  personal  representative  becomes 
part  of  his  title  to  maintain  the  action.  But  in  all  cases  where  he  depends  upon 
a  right  or  tiUe  accruing  to  the  deceased,  his  right  to  such  in  his  capacity  aa 
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istrator,  in  the  assets  of  the  deceased,  is»  in  some  respects,  pecu- 
liar, and  not  always  capable  of  exact  definition.  The  property 
is,  in  the  first  instance,  always  a  special  and  limited  one.  But 
as  the  executor  and  administrator  have  the  right  to  sell  and  dis- 
pose of  any  portion  of  the  assets,  or  to  convert  them  to  their 
own  use,  thus  making  themselves  chargeable  for  the  amount, 
and  subjecting  them  thus  converted  to  the  same  incidents  and 
liabilities,  in  all  respects,  as  if  they  had  never  belonged  to  the 
estate  of  the  deceased,  it  becomes  important  to  consider  the 
question  in  these  two  aspects.^ 

2.  The  personal  representative  of  the  deceased,  in  the  first 
instanoe,  and  until  there  has  been  some  change  in  his  mode  of 
holding  the  assets,  must  always  be  treated  as  holding  them  en 
autre  droit,  and  not  in  his  own  right.  It  is  therefore  incumbent 
upon  any  one  who  would  attach  a  right  to  these  assets,  in  the 
hands  of  the  executor  or  administrator,  or  set  up  a  title  derived 
from  ihem  or  either  of  them  in  his  private  and  personal  capaci- 
ty, to  show,  that  the  executor  or  administrator  had  ceased  to 
hold  them  in  his  representative  capacity.  This  may  be  shown  in 
Tarioos  modes. 

a.  By  proving  a  sale,  by  the  executor  or  administrator,  in  the 
ordinary  mode,  since  such  personal  representatives  of  the  estate 
have  always,  by  virtue  of  their  appointment,  as  such,  a  full 
power  of  sale  over  all  the  effects  of  the  deceased  ;  and  any  title 
derived  from  tliem  by  way  of  purchase  is  of  the  same  force  and 
validity,  precisely,  as  if  they  were  the  absolute  owners  of  the 
same,'  with  the  single  exception,  perhaps,  of  a  collusive  sale, 

ezeeotor  or  administrator  is  conceded,  unless  it  be  denied  by  special  plea. 
Clapp  f.  Beaidsley,  1  Yt  R.  151 ;  Aldtt  v.  Burdick,  8  Y t  R.  21. 

Tbe  general  doctrine  of  the  Testing  of  all  personal  property  in  the  personal 
npnsentatiTe  of  the  deceased  firom  the  date  of  the  decease,  is  held  in  the  fol- 
Imig  cases.  Beecher  v.  Buckingham,  18  Conn.  110;  Boorbach  v.  Lord,  4 
CoDQ.  347 ;  Ladd  v.  Wiggin,  85  N.  H.  R.  421. 

*  1  Wms.  Exn:  562,  et  seq. 

*  Whale  V.  Booth,  4  T.  B.  625,  n.    Lord  Mansfield,  Ch.  J.,  here  said,  '<  The 
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made  by  the  executor  or  administrator,  to  convert  the  assets  of 
the  estate  to  his  own  use,  and  thus  defraud  the  creditors  or  oth- 
ers entitled  to  the  estate.  Beady  money,  too,  becomes  the 
money  of  the  personal  representative  of  the  estate,  at  once, 
since  it  has  no  such  identity  as  will  enable  courts  to  treat  it  as 
the  specific  property  of  the  estate.  And  where  the  executor 
pays  money  for  the  estate,  he  may  take  any  portion  of  the  estate 
in  payment,  and  the  part  which  he  elects,  not  exceeding  the 
amount  paid  by  him,  becomes  absolutely  his  property.*  And 
where  the  personal  representative  pays  debts  of  the  deceased, 
in  the  order  required  by  law,  to  the  full  value  of  the  assets,  they 
all  thereby  become  his  property.^  And  it  is  said,  in  the  English 
books,  that  if  the  executor  have  a  valid  debt  of  the  testator,  to 
the  full  value  of  the  assets,  they  all  thereby  become  liis  property, 
under  his  right  of  retainer.  But  we  apprehend  that  no  such 
absolute  right,  to  the  exclusion  of  other  creditors  to  share  ratably 
in  the  assets,  exists  in  favor  of  an  executor  or  administrator,  in 
most  of  the  American  states.  It  has  been  held,  that  an  exec- 
utor or  administrator  having  claims  against  the  estate  which  he 
represents  may  submit  them  to  the  commissioners  appointed  to 
adjust  the  claims  against  the  estate,  or  he  may  charge  them  in 
his  account  as  moneys  paid  towards  the  debts  due  from  the 
estate.    But  whether  allowed  or  not  by  the  commissioners,  the 

general  rale  both  of  law  and  equity  is  clear,  that  an  executor  may  dispoee  of  the 
assets  of  the  testator ;  that  over  them  he  has  absolute  power,  and  that  they  can- 
not be  followed  by  the  testator's  creditors.  It  would  be  monstrous  if  it  were 
otherwise ;  for  then  no  one  would  deal  with  an  executor.  He  must  sell  in  order 
to  effect  the  will ;  but  who  would  buy,  if  liable  to  be  called  to  an  account  ?  It 
is  also  clear,  that  if  at  the  time  o£  alienation  the  purchaser  knows  they  are 
assets,  this  is  no  evidence  of  fraud ;  for  all  the  testator's  debts  may  have  been 
already  satisfied ;  or  if  he  knows  that  the  debts  are  not  all  satisfied,  must  he  look 
to  the  application  of  the  money  ?  No  one  would  buy  on  such  terms.  There  is 
que  exception  indeed,  where  a  contrivance  appears  between  the  purchaser  and 
executor  to  make  a  devastavit." 

•  Woodward  r.  Lord  Darcy,  Plowd.  184, 

*  Merchant  v.  Driver,  1  Saund.  307  ;  Chalmer  v,  Bradley,  1  Jao.  &  W.  51,  64, 
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court  before  whom  the  final  account  is  taken  may  inquire  into 
the  validity  of  such  claims.^  There  are  some  other  grounds,  not 
likely  to  recur  in  practice  very  frequently,  upon  which  it  has 
been  held,  a  personal  representative  of  the  estate  may  acquire 
title  to  the  assets  of  the  estate.  Thus,  if  he  underlease  the  re- 
mainder of  a  term  for  years,  in  his  own  name  or  as  executor,  it 
will  be  regarded  as  discepter  personas  merely,  and  the  rent  will 
be  due  personally,  and  must  be  recovered,  in  case  of  his  decease, 
by  his  personal  representative,  and  not  in  that  of  the  administra- 
tor de  bonis  non.® 

3.  But  unless  such  change  of  title  is  shown  in  some  mode, 
the  assets  of  the  estate  in  the  hands  of  the  personal  represent- 
ative cannot  be  treated  as  his  property.  In  case  of  bankruptcy 
they  will  not  ordinarily  go  to  the  assignees^  So,  too,  the  goods 
of  the  estate  are  not  liable  to  execution  upon  the  debts  of  the 
executor  or  administrator.^  So,  also,  upon  the  decease  of  the 
representative  of  the  estate,  the  assets  in  his  hands  do  not  go 
to  his  representative,  as  assets  belonging  to  his  estate,  but  to 
the  administrator  de  bonis  non.  But  the  assets  may  have  been 
so  long  treated  as  the  private  estate  of  the  executor,  &c.,  as  to 
become  liable  for  his  debts,  eitlier  upon  execution  or  as  assets 
in  the  hands  of  his  personal  representative.®  And  it  is  said 
that  after  the  lapse  of  six  years  or  more,  equity  will  so  far 
regard  the  assets  of  the  estate  as  converted,  that  it  will  not 
interfere  by  injunction  to  restrain  a  creditor  of  the  executor,  &c.. 


*  Adams  v.  Adams,  22  Yt  R.  50. 

*  1  Wms.  Ezrs.  574.     See  also,  Skeffington  v.  Whitehunt,  3  Y.  &  Coll.  1; 
Cowell  9.  Watts,  6  East,  405 ;  Catherwood  v.  Chabaud,  1  B.  &  C.  150. 

'  Lodlow  V.  Browning,  11  Mod.  188.  There  are  some  few  cases  where  the 
aneta  of  the  estate,  having  become  so  intermingled  with  those  of  the  bankrupt 
as  to  be  difficult  of  separation,  and  to  have  been  clearly  within  the  order  and 
disposition  of  the  bankrupt,  and  so  properly  belonging  to  the  assignees.  In  re 
Thomas,  1  Phill.  C.  C.  159  ;  Fox  v.  Fisher,  8  B.  &  A.  135. 

•  Farr  ».  Newman,  4  T.  R.  621. 

'  Quick  17.  Staines,  1  Bos.  &  Pull.  293. 
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from  levying  upon  them.^^  But  any  short  term  would  be  wholly 
inadequate  to  raise  any  such  presumption.^^ 

4.  There  is  considerable  discussion  in  the  books  in  regard  to 
the  merger  of  a  term  where  the  executor  is  entitled  to  the  re- 
mainder or  reversion.  But  it  seems  to  be  settled,  that  this  will 
not  be  allowed,  whenever  it  will  work  injustice  to  the  estate,  or 
those  interested  in  it.^ 
^  5.  The  marriage  of  an  executrix,  the  assets  remaining  in 

specie,  will  not  transfer  any  interest  to  the  husband,  except  in 
those  states  where  by  statute  he  becomes  united  with  his  wife 
in  the  trust,  and  then  only  as  trustee.^ 

6.  An  executor,  who  is  also  the  residuary  legatee,  will  be 
treated  as  the  owner  of  the  assets,  after  due  provision  is  made 
for  securing  the  payment  of  the  debts  due  from  the  estate.^^ 

7.  As  a  general  thing  the  personal  representative  has  no  con- 
trol over  the  real  estate  of  the  deceased,  except  in  those  states 
where  it  is  made  assets  for  the  payment  of  debts,  and  then  only 
to  the  extent  of  the  excess  of  the  debts  above  the  amount  of 
personalty  applicable  to  their  payment.^  This  is  done  in  some 
of  the  states  by  recovering  a  judgment  against  the  personal 
representative  and  exposing  the  real  estate  to  sale  upon  the  exe- 
cution.^® But  the  more  common  course  in  the  American  states 
is  to  obtain  an  order  from  the  probate  court  for  the  sale  of  suffi- 
cient lands  belonging  to  the  estate  to  make  up  the  deficiency  in 
the  personal  estate  for  the  payment  of  the  debts. 

8.  In  Massachusetts  it  has  been  decided,^*^  that  the  personal 


»  Ray  v.  Ray,  Coop.  C.  C.  264. 

^  Lord  TerUerden^  Ch.  J.  in  Gaskell  v,  Marshall,  1  Moo.  &  Rob.  132  ;  s.  c.  5 
C.  &  P.  81. 

**  1  Wms.  Exrs.  566-569,  and  cases  cited. 

"  Potoellj  J.,  in  Thompson  v.  Pinchell,  11  Mod.  177. 

^*  Clarke  v.  Tufts,  5  Pick.  887. 

^  Drinkwater  v.  Drinkwater,  4  Mass.  854. 

^  Rowland  v.  Harbaugh,  5  Watts,  867;  McPherson  v.  Cunllff;  11  S.  &  R. 
422 ;  Wilson  w.  Watson,  Pet  C.  C.  269. 

^  Stearns  v.  Stearns,  1  Pick.  157.     See  also  Gibson  v.  Farley,  16  Mass.  280. 
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representative  has  no  right  to  the  possession,  use,  or  rent  of  the 
real  estate  of  the  deceased,  as  against  the  heirs,  even  where  there 
is  a  deficiency  of  personal  assets  to  pay  debts,  but  it  must  go  to 
the  heirs  unless  they  consent  to  have  it  go  to  the  executor,  &c., 
and  the  only  mode  by  which  the  personal  representative  can  ap- 
propriate such  real  estate  or  the  income  arising  from  it,  is  by 
pursuing  the  mode  pointed  out  in  the  statute,  and  proceeding 
under  an  order  of  sale.  And  the  same  rule  obtains  in  most  of 
the  American  states. 

9.  The  executor,  by  virtue  of  power  contained  in  the  will,  may 
dispose  of  the  real  estate  of  the  testator  for  the  payment  of  debts, 
the  payment  of  legacies,  or  any  other  purpose  specified  in  the 
power.  But  even  in  these  cases  the  power  is  personal,  and  can- 
not be  exercised  by  an  administrator  cum  testamento  annexo.^^ 

10.  By  the  decisions  in  some  of  the  states  an  administrator 
or  executor  may  maintain  an  action  to  recover  possession  of  real 
estate  for  the  benefit  of  the  heirs,  until  after  a  decree  of  distri- 
butioD,  and  will  recover  according  to  the  rights  of  those  whom 
he  represents.^  But  this  practice  is  regarded  as  altogether  ex- 
ceptional, depending  upon  the  peculiar  structure  and  construction 
of  the  statutes. 

11.  The  mere  poesession,  in  fact,  of  personal  estate  by  the 
deceased,  at  the  time  of  his  death,  without  any  property  what- 
ever therein,  eitlier  general  or  special,  is  not  sufficient  to  give  the 
personal  representative  a  good  right  of  action  to  recover  the 
same  gainst  a  stranger,  notwithstandhig  such  bare  possession 


In  New  York  the  administrator,  io  his  representative  capacity,  has  nothing  to 
do  with  the  real  estate  of  the  intestate.  Hillman  v.  Stephens,  16  N.  Y.  Hep. 
t78;  Breevort  v.  MoJiraaey^  1  £dw.  551 ;  Gk'iffith  v.  Beecher^  10  Barb.  482. 

"  Gonklin  v.  Egerton,  21  Wendell,  430 ;  s.  c.  25  Wendell,  224.  Bnt  where 
tiie  personal  representative  is  allowed  to  convert  personalty  into  realty,  or  vice 
vem,  or  to  take  the  use  of  the  realty,  he  will  hold  it  in  trust  for  the  party 
entitled.    Terry  v.  Ferguson,  8  Porter,  500 ;  Harper  t^.  Archer,  28  Miss.  212. 

*  McFariand,  Admr.  v.  Stone,  17  Vt  B.  165;  Aldis,  Exrs.  v,  Burdick,  8 
Vt  B.  21 ;  Bergin  t?.  McFariand,  6  Foster,  533. 

PART  IL  11 
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would  have  enabled  the  testator  or  intestate  himself,  while  liv- 
iug,  to  maintain  such  action.^  But  where  there  is  any  special 
property  even,  in  the  deceased,  it  will  transfer  the  right  of  posses- 
sion to  the  personal  representative,  unless  that  special  property, 
by  the  death,  vested  in  another.^  And,  in  short,  the  personal 
representative  may  always  recover  possession  of  all  effects  in 
the  hands  of  the  deceased  at  the  time  of  his  death,  unless  the 
defendant  is  able  to  show  a  better  title  in  some  other  party  to 
whom  he  will  be  liable  to  be  called  to  account  for  the  same.^ 


SECTION    III. 

THE    POWER    OF    THE    EXECUTOR    TO    SELL    REAL   ESTATE,  AND  THE 
DISPOSITION  OP  THE  AVAILS.      EQIHTABLE  CONVERSION. 

1 .  The  power  to  dispose  of  the  estate  under  the  will  often  given  the  executor. 

2.  Not  important,  whether  the  title  passes,  or  not,  to  the  ezecation  of  the  power, 
n.  1.  The  anthoritj,  and  the  distinctions,  as  to  the  title  of  the  executor,  discussed. 
S.  The  American  cases  considered. 

4.  How  far  powers  of  sale  under  a  will  may  be  conferred  bj  implication. 

5.  The  equitable  conyersion  of  land  into  money,  and  money  into  land  considered. 

6.  The  subject,  although  by  no  means  whoUy  unimportant,  is  less  operative  here  than 

in  England. 

7.  A  conversion  out  and  out  sometimes  intended. 

8.  In  America,  an  out  and  out  oonTersion  is  commonly  intended,  if  any. 

§  18.  1.  It  not  unfrequently  happens,  that  the  executor 
derives  an  express  authority  from  the  will  itself,  to  deal  with 
the  real  estate  of  the  testator  in  a  particular  mode,  in  order  to 
carry  into  effect  the  purposes  of  the  will.  This  authority  is 
denominated  a  power  under  the  will,  and  embraces  a  topic 
which,  in  various  forms,  occupies  a  large  space  in  the  settlement 

»  1  Wms.  ExTB.  578. 
»  Fj'son  V,  Chambers,  9  M.  &  W.  460. 

«  Elliott  v.  Kemp,  7  M.  &  W.  306 ;  Reeves  v,  Matthews,  17  Ga.  R.  449.    See 
also,  Fulcher  v,  Howell,  11  Simons,  100. 
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of  estates,  and  which  we  hope  some  time  to  discuss  more  at 
length  under  the  more  general  head  of  Testamentary  Powers, 
their  construction  and  operation,  than  it  will  be  in  our  power  to 
do  here.  We  must  here  content  ourselves  with  a  very  brief 
allusion  to  the  topic. 

2.  It  is  often  made  a  question  whether  the  executor  takes  a 
fee  simple  under  the  will,  upon  which  his  power  to  dispose  of  the 
same  is  engrafted,  or  a  mere  naked  power  to  dispose  of  the  title  to 
the  estate,  in  a  particular  mode,  in  order  to  effect  the  purposes  of 
the  will.^  But  the  distinction  is  not  important  in  a  practical  sense, 
since  the  effect  is  much  the  same  in  either  case.  In  all  cases 
where  such  a  power  exists,  it  should  receive  a  liberal  construc- 
tion, in  order  to  effect  the  true  purposes  and  intents  of  the  will. 

3.  The  American  cases  upon  this  general  question  are  very 
numerous,  and  not  always  reducible  to  any  general  and  recog* 
nized  course  of  construction.  We  find  many  of  them  collected 
by  Mr.  Pish,  in  his  note  to  Williams.*  In  some  cases  the  Amer- 
ican courts  have  adopted  a  very  liberal  construction  in  extend- 
ing the  powers  of  an  executor  to  every  necessary  agency  in 
settling  the  estate.^  But  in  other  states  the  construction  has 
been  more  straitened,  as  we  have  before  intimated.^  In  Penn- 
sylvania, while  it  is  held  that  an  administrator  de  bonis  non, 
cam  testamento  annexe,  cannot  execute  any  trust  reposed  in 


^  The  distinction  here  alluded  to  is  a  good  deal  discussed  in  the  books,  as  a 
speculative  inquiry,  and  is  made  to  turn  upon  the  particular  phraseology  of  the 
will  It  is  said  the  devise  of  the  land  to  the  executors  to  sell  passes  the  title ; 
hut  a  devise  that  the  executors  may  sell,  or  shall  sell  lands,  or  that  they  may  or 
riiall  be  sold  by  the  executor,  gives  them  only  a  naked  power  of  sale.  Sugd. 
Powen,  8th  ed.  112;  Doe  v,  Sfaotter,  8  Ad.  &  Ellis,  905.  And  the  learned 
aothor  of  the  work  on  Powers,  just  cited,  seems  to  infer,  from  all  the  cases,  that 
the  title  does  not  pass  to  the  executor,  unless  there  are  express  words  to  that 
effect.    Id.  114. 

'  1  Wms  Exrs.  519. 

*  Sorrell  v.  Ham,  9  6a.  B.  55. 

*  Rom  V.  Barclay,  18  Penn.  St.  179. 
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the  executor  as  a  trustee  under  the  will,^  it  has  nevertheless  been 
considered  that  he  has  the  same  power  to  sell  lands  as  the  exec- 
utor for  whom  he  is  substituted,^  but,  in  New  York,  this  latter 
proposition  is  questioned.^  And  where  the  administrator  cum 
testamento  annexe,  has  assumed  to  act  as  trustee  in  regard  to 
the  real  estate,  he  will  be  liable  to  account  in  that  capacity, 
upon  a  familiar  principle  of  the  law  of  trusts^ 

4.  Where  a  power  of  sale  and  disposition  of  real  estate  is 
given,  in  general  terms,  in  the  will,  without  naming  by  whom 
the  sfitme  shall  be  executed,  if  the  avails  are  distributable  by 
the  executor,  or  are  provided  to  go  in  payment  of  debts  or  lega- 
cies, the  power  will  be  regarded  as  conferred  upon  the  executor 
by  implication.^  But  there  has  been  considerable  discussion  in 
the  books  as  to  the  precise  extent  of  the  agency  of  the  executor 
in  the  distribution  of  real  estate,  or  the  avails  of  it,  which  will 
be  requisite  to  give  them  a  power  of  sale  by  implication.  The 
better  opinion  at  present  seems  to  be,  that  the  mere  fact  that 
the  avails  of  such  real  estate,  after  it  is  converted  into  money,  is 
directed  to  go  in  such  a  direction  that  it  will  have  to  pass 
through  the  hands  of  the  executor  in  the  form  of  money,  will, 
by  implication,  give  a  power  of  sale.  Sir  John  Leach^  in  Ben* 
tham  V.  Wiltshire,®  thus  defines  the  basis  of  such  an  implica- 
tion :  ^'  To  enable  the  executors  to  sell,  the  power  must  either  be 
expressly  given  to  them,  or  necessarily  to  be  implied,  from  the 
avails  being  to  pass  through  their  hands  in  the  execution  of 
their  office,  as  in  payment  of  debts  and  legacies."  '^ 

*  Commonwealth  v.  Fonie^r,  9  W.  &  S.  S58,  856. 
«  Gilchrist  V.  Rea,  9  Paige,  66. 

^  Le  Fort  v.  Delafield,  8  Edw.  Ch.  82. 

*  Curtis  v.  Fulbrook,  8  Hare,  278.  And  if  the  produce  of  the 'real  and  per- 
sonal estate  are  commingled  in  the  same  general  fund,  the  power  to  sell  will 
▼est  in  the  executor  b^  implioation.  Tylden  v.  Hyde,  2  S.  &  Stn.  288 ;  Forbes 
V.  Peacock,  11  Sim.  152;  Bobinson  v.  Lowater,  17  Beav.  592;  s.  c.  5  DeG., 
M.  &  G.  272. 

*  4  Mad.  44. 

^  See  also  Forbes  v.  Peacock,  11  Sim.  152,  where  the  Tice-Chancellor, 
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5.  The  doctrine  of  equitable  conyersion,  bj  which  money 
directed  to  be  invested  in  land  is  treated  as  land,  that  being 
regarded  as  done  in  a  court  of  equity  which  is  agreed  to  be 
done,  or  directed  to  be  done  ;  and  the  converse  of  this  rule,  by 
which  the  avails  of  land  directed  to  be  converted  into  money 
are  still,  for  many  purposes,  treated  as  land ;  and  the  rights  of 
parties  claiming  the  same  are  regarded  in  the  same  light  as  if 
it  were  still  land ;  both  these  rules  have  long  been  familiar  to 
those  conversant  with  the  law  and  the  practice  of  courts  of 
equity.^ 

6.  Tliis  rule  of  e(j[uitable  conversion,  although  it  may  often 
become  important  in  the  settlement  of  estates  in  the  American 
states,  is  not  so  to  the  same  extent  that  it  is  in  England,  since 
here  the  whole  estate,  both  real  and  personal,  is  by  law  charged 
with  the  payment  of  debts ;  and  in  the  main,  the  statutes  of 
distributions  and  of  descents  give  the  real  and  personal  estate 
to  the  same  persons.  And  still  the  instances  are  more  numer- 
ous than  at  first  sight  might  occur  to  all,  where  this  doctrine  of 
equitable  conversion  of  land  into  money,  and  vice  versa,  will 
become  important.^    We  may  recur  to  the  subject  again. 

7.  The  law  allows  the  testator  to  direct  an  absolute  conver- 


SkadweH,  cites  the  manuflcript  case  of  Ward  v,  Devon,  and  adopts  a  very  similar 
role. 

^  Fletcher  v.  Ashbaraer,  1  Br.  C.  C.  497.  The.  rule  is  here  stated  by  Sir 
Thomas  SeweU,  M.  R,  thus :  **  That  nothing  was  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold  and  turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted ;  and  this,  in  whatever 
manner  the  direction  is  given :  whether  by  will,  by  way  of  contract,  marriage 
articles,  settlement,  or  otherwise,  and  whether  the  money  is  actually  deposited 
or  only  covenanted  to  be  paid,  whether  the  land  is  actually  conveyed  or  only 
agreed  to  be  conveyed.  The  owner  of  the  fund  or  the  contracting  parties 
may  make  land  money,  or  money  land."  Lord  Alvardey  approves  this  definition 
in  Wheldale  v.  Partridge,  5  Vesey,  3SS,  896. 

^  Johnson  v.  Woods,  2  Beavan,  409,  413.  See  also  Hopkinson  v.  Ellis,  10 
Beavan,  169,  175 ;  Shallcross  v.  Wright,  12  id.  505,  508. 

11* 
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sion  of  real  estate  into  monej  for  all  purposes,  or  what  is  called 
a  ^^  conversioii  out  and  out.*'  To  this  end  it  is  requisite,  not 
only  that  the  will  contain  a  direction  to  change  land  into  monej, 
but  that  it  should  appear  that  it  was  the  purpose  of  the  testator 
that  it  should)  after  its  conversion,^  be  treated  as  money  for  all 
purposes.  In  all  such  cases  the  avails  of  the  land  go,  to  all  in- 
tents, in  the  same  direction  as  if  it  had  never  been  land. 

8.  It  may  not  be  possible  to  lay  down  any  universal  rule 
which  will  operate  wisely  in  all  cases  in  regard  to  this  subject 
in  this  country.  But  it  is  believed  that  the  rule  itself,  of  treat- 
ing land  as  money,  or  money  as  land,  has  been  so  Utile  prac- 
tised upon,  and  is  so  little  understood  by  the  great  mass  of  the 
people,  or  even  by  the  profession  in  this  country,  that  it  would 
be  safer  to  treat  all  directions  in  devises  or  contracts  to  convert 
land  into  money,  or  the  contrary,  as  intending  an  "  out  and  out " 
conversion,  for  all  purposes,  unless  the  contrary  appeared  from 
the  instrument  itself.  There  are,  doubtless,  some  cases  where 
the  conversion  is  by  operation  of  law,  and  where  such  a  con- 
tingency arises  as  might  thereby  produce  a  different  distribution 
of  the  avails  from  that  of  the  original  fund,  where  it  may  be 
wise  to  adopt  the  English  rule,  to  avoid  injustice.  But  the  rule 
is  so  arbitrary  and  so  artificial,  that  it  will  be  likely  to  produce 
more  injustice  in  this  country  than  it  will  cure,  unless  restrained 
within  very  narrow  limits,  and  kept  under  wise  control.  Such 
appears  to  be  the  tendency  of  the  decisions  in  some  of  the 
states  already .^^ 


"  Djer  V.  Cornell,  4  Penn.  St  869  ;  Grider  ».  M'Clay,  1 1  S.  &  R  224 ;  Pen- 
nell's  Appeal,  20  Penn.  St.  515.  The  subject  is  discussed  in  Place  in  re,  1  Red£ 
Sur.  Rep.  276  ;  Nagle's  Appeal,  IS  Penn.  St.  262,  per  Bell,  J. 
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SECTION   IV. 

THE  RIGHT  OF  THE  EXECUTOR  TO   CHATTELS   REAL. 

I.  Chattels  real  go  to  the  executor  and  not  to  the  heir. 
S.  This  indndes  fieraiB  fbr  jean.    Bstatei  of  freehold  go  to  the  heir. 
8.  The  execator  moat  accept  a  term  of  years  belonging  to  the  testator,  without  regard 
to  its  valne. 

4.  Estates  par  antre  Tie,  how  disposed  of  In  case  of  the  death  of  the  g^ntee. 

5.  The  effect  of  the  provision  of  the  statute  of  frauds  in  this  respect 

6.  The  residue  of  an  estate  pur  autre  vie  after  death  of  grantee  not  derisable. 

7.  All  mortgage  interests  due  the  estate  are  regarded  as  mere  personalty. 

8.  Welsh  mortgages,  or  those  foreclosed,  treated  in  same  way,  unless  some  indication 

to  contrary. 

9.  But  where  a  fotvdosnre  is  opened,  after  the  dehease  of  the  mortgagee,  the  money 

gdes  to  the  heir. 
IOl  The  union  of  the  estate  of  mortgagor  and  mortgagee  operates  to  extinguish  the 

mortgage,  unless  contrary  to  the  intent  of  mortgagee. 
11.  The  sale  of  the  mortgage  estate  makes  any  surplus  accruing  therefrom  personalty, 

unless  the  sale  occurs  after  the  death  of  mortgagor.    • 
18.  The  wife's  interest  in  her  chattels  real  sunrives  to  her,  unless  derosted  during 

coTertnre. 

15.  Some  act  reducing  it  to  the  possession  of  the  husband,  required  daring  his  life- 

time. 
14.  What  acts  on  the  part  of  the  husband  will  or  will  not  defeat  wife's  right 
1$.  Where  the  husband  surmes,  he  takes  his  wife's  chattels  real  as  survivor. 

16.  The  personal  representative  may  become  seised,  by  way  of  condition. 

17.  Or  In  remainder,  sometimes. 

18w  Where  this  latter  estate  accrues,  such  construction  adopted  as  to  uphold  the 
estate. 

• 

§  19.  1.  It  is  scarcely  necessary  to  state  that  all  snch  inter- 
ests accruing  out  of  land  as  are  denominated  chattels  real  go 
to  the  executor  and  administrator^  and  not  to  the  heir.^  This 
embraces  many  species  of  estate  in  England  not  known  hero, 
such  as  advowsons,  or  the  right  of  presentation  to  church 
livings. 

2.  But,  in  this  country,  this  class  of  property  includes  all 
estates  for  years,  however  long  the  period  of  its  duration.     But 

^  1  Wms.  £zT8.  592. 
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all  estates  for  life,  or  for  an  uncertain  period,  which  may  endure 
for  life,  —  as  daring  widowhood,  or  so  long  as  one  shall  remain 
unmarried,  or  during  coverture,  or  as  long  as  the  grantee  shall 
dwell  in  a  particular  place,  —  are  regarded  as  estates  of  freehold, 
and  go  to  the  heir.^ 

3.  And  it  seems  that  where  the  testator  holds  a  term  for 
years  it  will  vest  in  the  executor,  and  he  is  obliged  to  accept  of 
the  same,  whether  it  is  of  any  value  or  not.^  But  that  peculiar 
species  of  estate  denominated  a  term  attendant  upon  the  in- 
heritance, is  regarded  in  equity  as  confined  to  the  freehold,  and 
inseparable  from  it.^ 

4.  In  case  of  an  estate,  during  the  life  of  another  person,  — 
pur  autre  vie,  as  it  is  called,  —  if  the  grantee  died  during  the 
life  for  which  the  estate  was  granted,  there  remained  an  unex- 
pired portion  of  the  estate  during  the  period  that  the  life  estate 
survived,  which,  at  common  law,  went  to  the  first  occupant 
without  accountability,  unless  the  grant  was  made  in  the  first 
instance  to  the  grantee  and  his  heirs,  or  to  him  and  his  ex- 
ecutors, &c.  In  that  event,  the  heir  or  executor,  as  the  case 
might  be,  took  as  special  occupant,  but  without  accountability 
to  any  one.* 

5.  But  by  the  statute  of  frauds,^  this  peculiar  state  of  circum- 


'  Co.  Litt  42  a. ;  2  Black.  Comm.  386. 

*  Billinghuret  v,  Speerman,  1  Salk.  297. 

*  1  Wms.  Exrs.  602. 

*  1  Wms.  Exrs.  602.  There  was  no  estate  by  courtesy  issuing  out  of  such  an 
estate.     Stead  v.  Piatt,  18  Beavan,  50. 

*  29  Car.  2,  ch.  8,  §  12.  Some  questions  have  arisen  under  this  clause  of  the 
statute  in  regard  to  the  particular  person  entitled  to  hold  the  residue  of  an  estate 
pur  autre  vie  afler  the  death  of  the  grantee,  but  in  the  American  states  it  is 
believed  such  residue  will  generally  be  treated  as  assets,  in  the  first  instance, 
in  the  hands  of  the  personal  representative,  unless  otherwise  specially  disposed 
of.  But  see  Atkinson  v.  Baker,  4  T.  R  229  ;  Carpenter  v,  Dunsmure,  8  E.  &  B. 
918;  Doe  i;.  Steele,  4  Q.  B.  663;  Bearpark  v.  Hutchinson,  7  Bing.  178.  In 
New  York,  1  Bev.  Stat.  722,  on  the  death  of  tenant  pur  autre  vie,  the  estate 


§  19.]   THE  BIGHT  OF  THE  EXECUTOR  TO.  CHATTELS  BEAL.    129 

stances  was  relieved,  and  the  heir  or  executor  was  declared  to 
hold  in  trust  for  the  creditors  and  others  interested  in  the  assets 
of  tlie  estate  ;  and  if  the  heir  or  executor  were  not  named  in  the 
grant,  then  the  remainder  of  the  estate,  after  the  death  of  the 
grantee,  become  assets  in  the  hands  of  the  personal  representar 
tiye.  And  this  proTision  of  the  statute  of  frauds  has  unques- 
tionably been  generally  adopted  in  the  American  states  as  part 
of  the  common  law,  where  it  has  not  been  specially  re-enacted. 

6.  It  was  also  held,  anterior  to  the  provision  in  the  statute  of 
frauds  just  referred  to,  that  such  residue  of  an  estate  pur  autre 
Tie  was  not  devisable,  but  by  that  statute  it  is  made  so.  This 
provision  of  tlie  statute  is  unquestionably  adopted  in  this  coun- 
try as  a  general  thing,  either  upon  the  basis  of  its  innate  justice 
and  propriety^  or  as  incorporated  into  the  common  law  at  the 
time  of  the  separation  of  this  country  from  England. 

7.  Tlie  interest  of  the  mortgagee  will  always  go  to  his  per- 
sonal representative,  whether  it  be  for  a  term  of  years  or  in  fee, 
it  being  regarded  in  all  cases  as  mere  personalty,  and  strictly 
a  chattel  interest^  The  same  rule  obtains  universally  in  the 
American  states.^  And  it  will .  make  no  difference  that  the 
estate  was  in  the  course  of  foreclosure  at  the  time  of  the  de* 
cease  of  the  testator.^  And  where  the  administrator  takes  a 
mortgage  upon  real  estate  to  secure  the  payment  of  a  debt  due 
the  intestate,  and  after  foreclosure  sells  the  estate,  and  wastes 
the  money  received  in  payment  for  the  same,  the  mortgagee 
acqaires  no  such  equitable  title  to  the  estate  as  will  justify  any 
interference  with  the  title  of  the  purchaser,  who  will  hold  the 


becomes  a  chattel  real,  and  goes  to  the  personal  representatiye.    Reynolds  v. 
Conin,  a  HiU,  441. 

*  Tabor  v.  Tabor,  S  Swanst  636,  and  numerous  earlier  cases  cited,  1  Wms. 
Exrs.  608,  n. 

*  Smith  V.  Dyer,  16  Mass.  18. 

*  Fay  V.  Cheney,  14  Pick.  399.  The  heir  of  the  mortgagee  has  no  such  title 
as  to  enable  his  grantee  by  quitclaim  deed  to  maintain  an  action  even  against 
the  heir  being  in  possession.    Taft  v.  Stevens,  3  Gray,  504. 
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fiame  exempt  from  all  equity  or  liability  to  see  to  the  applica- 
tion of  the  purchase-money.^^  In  other  words,  no  trust  attaches 
to  the  estate  under  such  circumstances,  as  to  lands  so  situated 
in  the  hands  of  the  administrator,  which  can  be  followed  into 
the  hands  of  a  bon&  fide  purchaser. 

8.  And  the  same  rule  will  apply  to  a  Welsh  mortgage,  where 
the  estate  is  to  be  held  by  the  mortgagee  until  the  debt  is  paid 
by  the  rents  and  profits.^^  And  even  where  the  land  becomes 
irredeemable,  in  the  case  of  an  ordiniEtry  mortgage,  by  adverse 
possession,  release  of  the  equity  of  redemption,  or  foreclosure, 
the  heir  will  hold  the  same  in  trust  for  the  personal  representa- 
tive.^ But  where  the  mortgagee  devises  the  land  in  such  a  form 
as  to  indicate  his  purpose  to  have  it  treated  as  real  estate,  or 
where  he  indicates  such  purpose  in  any  other  mode,  it  will  be 
so  regarded  and  treated.^ 

9.  But  it  has  been  held,  that  if  the  mortgagee  in  his  lifetime, 
by  any  process,  foreclose  the  equity  of  redemption,  and  enter 
into  possession,  and  after  his  death  the  decree  be  opened,  or  a 
release  of  the  equity  set  aside,  the  heir  and  not  the  executor  will 
be  entitled  to  the  money .^^  The  executor  of  the  mortgagee  is 
the  proper  party  to  enforce  the  mortgage.^ 

»  Long  17.  OTallon,  19  How.  U.  S.  116. 

"  Lord  Chancellor  Hardwicke,  in  Longuet  v,  Scawen,  1  Yes.  Sen.  402,  406. 

"  Clerkson  v.  Bowyer,  2  Yemon,  66.  But  it  is  here  said,  if  the  heir  in  sacb 
case  will  pay  the  mortgage-money  to  the  executor,  he  may  hold  the  estate.  See 
also  1  Wms.  Exrs.  60S,  and  cases  cited.  Demarest  v,  Wynkoop,  3  Johns.  Ch« 
129. 

"  Noys  V,  Mordaunt,  2  Yernon,  581. 

^*  Lawrence  v.  Beyerly,  cited  in  Lechmere  v.  Carlisle,  3  P.  Wms.  211,  217. 

**  Copper  V.  Wells,  Saxton's  Ch.  Rep.  10.  The  executor  of  the  mortgagor, 
having  no  interest  in  the  suit,  cannot  revive  a  suit  brought  by  such  mortgagor 
to  redeem,  and  who  died  pending  the  same.  Douglass  v.  Sherman,  2  Paige, 
Ch.  Rep.  358.  But  where  by  the  death,  which  abates  the  suit,  the  title  passes 
to  others  besides  his  personal  representatives,  and  it  becomes  a  disputed  ques- 
tion to  whom  the  title  has  passed,  the  suit  for  redemption  cannot  be  revived 
except  by  a  supplemental  bill  in  the  nature  of  an  original  bill,  setting  forth  all 
/      the  facts.    lb. 
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10.  Where  the  mortgaged  estate  comes  to  the  mortgagee 
either  by  devise  or  descent,  it  may  become  a  question  how  far 
the  charge  is  thereby  merged.  The  general  rule  in  courts  of 
equity  seems  to  be,  that  the  union  of  the  two  estates  of  mort- 
gagor and  mortgagee  will  efiect  an  extinguishment  of  the  mort- 
gage estate,  by  merger,  unless  it  be  for  the  interest  of  the  mort- 
gagee to  still  keep  it  on  foot,  in  which  case  it  will  be  treated,  in 
equity,  as  still  subsisting,  although  extinguished  in  strictness  of 
law.^  The  same  rules  of  construction,  in  regard  to  the  extin- 
guishment of  the  mortgage  by  the  union  of  the  estates  of  the 
mortgagor  and  mortgagee,  obtains,  for  the  most  part,  in  the 
American  states.^^  But  these  questions  but  seldom  arise,  if  ever, 
in  this  country,  as  between  the  heir  and  the  executor.  * 

11.  Where  a  mortgage  deed  contains  a  power  of  sale,  and  by 
means  of  the  sale  of  the  whole  estate  a  surplus  of  money  is  pro- 
duced, above  what  is  required  to  pay  the  mortgage,  if  this  be 
done  during  the  life  of  the  mortgagor,  it  will  thereby  become 
personal  estate  to  all  intents.  But  if  the  sale  take  place  after 
the  death  of  the  mortgagor,  it  will  still  be  regarded  as  real  estate, 
since  an  equity  of  redemption  is  always  so  regarded,  and,  as  such, 
primarily  goes  to  the  heir.^  Tlie  same  rule  obtains  in  the  Amer- 
ican states.^^ 

12.  Questions  sometimes  arise  between  the  wife  and  the  per- 
sonal representative  of  the  husband,  where  she  survives,  whether 
her  chattels  real  shall  go  to  the  one  or  the  other.    This  depends 

^  Price  V.  Gibson,  2  Eden.  115 ;  Ilonisthorpe  v.  Porter,  id.  162 ;  s.  c.  Am- 
bler, 600 ;  Compton  v.  Oxenden,  2  Yes.  Jr.  261 ;  Gric^  v.  Shaw,  10  Hare,  76. 
Where  the  owner  has  two  charges,  and  a  third  person  has  also  a  charge,  inter- 
posed between  the  others,  it  is  not  presumable  that  he  will  desire  to  have  his 
chai^ges  merged,  thus  bringing  the  intervening  one  to  the  first  place.  Lord 
OnomworfA,  Chancellor,  in  Johnson  o.  Webster,  4  DeG-,  M.  &  G.  474,  488. 

"  Marshall  o.  Wood,  5  Yt  R.  250 ;  Brien  v.  Smith,  9  W.  &  S.  78 ;  Moore  v. 
Harrisboig  Bank,  8  Watts,  138. 

*  Wright  o.  Rose,  2  Sim.  &  Stn.  323  ;  Bourne  v.  Bourne,  2  Hare,  35. 

^  Bogert  V.  Furman,  10  Paige,  496 ;  Moses  v.  Murgatroyd,  1  Johns.  Ch. 
119 ;  Cox  9.  McBumey,  2  Sandf.  Sup.  Ct.  561. 
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in  every  case,  upon  the  prior  inquiry,  whether  the  husband,  dur- 
ing his  lifetime,  had  done  any  act  to  dispossess  his  wife  of  her 
interest ;  for  unless  this  be  done,  the  chattel  interest  in  the  realty 
will  survive  to  her.** 

18.  It  is  certain  that  the  mere  devise  of  the  wife's  chattels 
real  will  not  devest  the  interest  of  the  wife,  if  she  survive  him, 
as  no  estate  vests  under  the  will  until  the  death  of  the  husband, 
and  the  wife's  right  of  survivorship  will  be  regarded  as  first 
taking  effect.^^  But  if  the  husband  and  wife  be  ejected  of  a 
term  which  he  held  in  her  right,  and  the  husband  bring  eject- 
ment for  it,  in  his  own  name,  which  he  may  do,^  and  recover, 
that  will  devest  her  interest  it  is  said.  Or  if,  upon  a  dispute  be- 
tween the  husband  and  another  person,  in  regard  to  a  term  of 
years,  claimed  by  the  husband  in  right  of  his  wife,  it  be  referred 
to  an  arbitrator  who  awards  the  same  to  the  husband,  that  will 
defeat  the  wife's  right  to  survivorship.® 

14.  As  the  husband  may  devest  the  right  of  the  wife,  in  her 
chattels  real,  by  any  absolute  disposition  of  the  same,  so  if  he 
make  a  partial  disposition  of  them,  as  by  assigning  or  under* 
leasing  a  portion  of  the  term,  this  will  operate  to  devest  her  in- 
terest pro  tanto,  and  the  reserved  rent  upon  such  partial  assign- 
ment will  go  to  his  executor.^  So,  too,  if  the  husband  mortgage 
the  term  and  then  pay  the  money,  taking  an  assignment,  to  him- 
self, it  will  defeat  the  wife's  survivorship.^    But  if  the  husband 


»  1  Wms.  Exps.  612,  and  n. 

»  Ibid. 

**  Brett  V,  Cumberland,  Bulst  pt  8, 168. 

"  1  Wms.  Exrs.  618,  and  n.  Bat  see  Hunter  t;.  Rice,  15  East,  100,  where 
it  is  said  that  the  title  does  not  pass  hy  the  award.  But  the  better  opinion  is 
that  it  does  pass  hj  the  award,  and  so  are  the  more  recent  cases.  Akely  v. 
Akely,  16  Vt.  K  450,  and  numerous  cases  there  cited. 

^  Lord  Eldon,  in  Druce  v.  Denison,  6  Vesey,  885,  394.  But  the  residue  of 
the  term  will  be  regarded  as  undisposed  of,  and  as  such  aurvive  to  the  wife. 
Sym's  Case,  Cro.  Eliz.  38  ;  1  Wms.  Exrs.  615. 

»  1  Wms.  ExiB.  614. 
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paj  the  money  due  upou  the  mortgage,  taking  no  assignment, 
it  will  be  regarded  as  restoring  the  estate  to  the  same  condition 
it  was  in  before  the  mortgage.^  And  a  note  and  mortgage,  made 
to  husband  and  wife,  will  go  to  the  wife  if  she  survive.^ 

15.  But  if  the  husband  survive  the  wife  he  will  take  her  chat- 
tels real,  by  survivorship,  and  is  not  required  to  have  taken  let- 
ters of  administration  during  his  life,  in  order  to  have  them  pass 
to  his  next  of  kin.^  But  tliis  rule  will  not  extend  to  the  chattels 
real  of  the  wife  of  which  she  and  the  husband  were  not  in  pos- 
lession  during  the  life  of  the  wife,  she  having  been  dispossessed 
of  the  same,  and  the  husband  never  having  recovered  them, 
either  for  himself  or  for  himself  and  wife  jointly.^  But  in  most 
eases  where  the  personal  representative  of  the  wife  has  obtained 
possession  of  her  chattels  real,  where  the  husband  survived  her, 
he  has  been  held  liable  to  account  as  a  trustee  ^  to  the  represen- 
tative of  the  husband,  or  to  the  husband  himself,  if  alive.  But 
where  a  distributive  share  of  personal  estate  accrues  to  the  wife, 
daring  coverture,  and  the  husband  dies  before  decree  of  distribu- 
tion, and  without  any  act  on  his  part  to  reduce  it  to  possession, 
it  survives  to  the  wife.*^ 

16.  So  chattels  real  may  accrue  to  the  personal  representa- 
tive, by  reason  of  the  non-performance  of  a  condition,  upon  the 
part  of  the  grantee  of  the  decedent,  whereby  it  was  agreed  the 
grant  should  become  void.  And  the  grantor  having  deceased, 
his  personal  representative  becomes  seised  of  the  estate  by  rea- 
son of  the  non-performance  of  the  condition.    Or  the  grant  may 


*  Tong  V.  Radford,  Hob.  8. 

^  Draper  v.  Jackson,  16  Mass.  4S0;  Burleigh  v.  Coffin,  2  Fost  118;  Haw- 
kins V.  Craig,  6  Mon.  254. 

*  1  Wms.  Ezrs.  616,  and  notes. 
•Ibid. 

*  Hmnphrey  v.  Bullen,  1  Atk.  458 ;  Elliot  v.  Collier,  S  Atk.  526 ;  8.  c.  1 
VesL  Sen.  15.  In  the  latter  case  the  personal  representative  of  the  husband 
vas  held  entitled,  in  preference  to  the  representatiye  of  the  wife. 

"^  Uajward  v.  Hayward,  20  Pick.  517. 
PART  n.  12 
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have  been  made  by  way  of  mortgage,  upon  condition  to  become 
absolute  upon  failure  to  pay  the  money  by  a  day  named,  and 
the  mortgagor  having  deceased,  it  becomes  the  duty  of  the  exec- 
utor to  pay  the  money,  being  less  tliaa  the  value  of  the  estate,  in 
order  to  revest  the  same.® 

17.  So  where  the  testator  is  entitled  in  remainder  to  chattels 
real,  but  the  intermediate  estate  does  not  terminate  during  his 
life,  his  executor  will  be  entitled  in  remainder.^ 

18.  It  seems  to  have  been  early  settled,  that  where  the  right 
of  the  decedent  depended  upon  a  contingency,  and  this  did  not 
occur  during  his  life,  that  the  estate  should  vest  in  his  personal 
representative  whenever  the  contingency  did  occur.  But  there 
is  considerable  conflict  in  the  early  cases  and  among  the  text- 
writers,  as  to  the  precise  form  in  which  such  an  estate  becomes 
effective.  The  more  natural  and  intelligible  form  is  to  give  the 
estate  in  remainder  to  the  party,  his  executors,  and  administra- 
tors, and  then  the  whole  estate  will  vest  immediately,  and  no 
question  can  arise  in  regard  to  the  intermediate  estate  continuing 
until  the  remainder  vests.  But  where  the  remainder  is  limited, 
in  terms,  to  the  executor  or  administrator,  after  the  decease  of 
the  testator  or  intestate,  and  the  remainder  is  made  dependent 
upon  an  intermediate  estate  which  lasts  beyond  the  life  of  him 
first  entitled  in  remainder,  a  technical  difficulty  may  arise,  un- 
less the  words  executor,  &c.,  are  construed  as  words  of  limitation, 
and  not  of  purchase,  which  is  at  the  present  day  the  more  gen- 
eral construction,  in  all  cases  where  the  language  will  admit 
such  construction.^ 

"  1  Wms.  Exr8.617. 

»  Ibid.  618. 

^  See  Spark  v.  Spark,  Cro.  Eliz.  666 ;  s.  c.  Owen,  125 ;  Same  name,  Cro. 
£liz.  840 ;  Noy.  S2 ;  Yelv.  9.  See  also  Cranmer's  Case,  Djrer,  309 ;  Finch  v. 
Finch,  Moore,  339 ;  1  Wms.  Exrs.  618  -  624. 
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SECTION   ¥• 

THE    ESTATE    OP    THE    EXECUTOR     IN     UYE    ANIMALS    AND    THOSE 

FERiB    NATURiE. 

1.  The  estate  of  ao  executor  in  lire  animals  the  same  as  in  other  penonaltj  of  the 

testator,  with  the  exceptions  of  animals  fens  natnm. 
S.  The  executor  will  take  this  qualified  propertj  of  the  testator  in  most  cases. 
B.  S.  The  true  state  of  such  propertj  defined  in  America. 

§  20.  1.'  The  estate  of  the  executor  (wbich  we  use  here  and 
elsewhere  often  in  this  treatise  as  a  generic  term  for  personal 
representative)  in  live  animals  belonging  to  the  deceased,  will 
not  require  any  special  definition,  except  as  to  those  species  of 
animals  which  have  been  partially  reclaimed  from  a  state  of 
nature,  and  are  held  by  a  quasi  imprisonment.  These  are  deer 
in  a  park,  rabbits  in  a  warren,  and  fish  in  a  pond,  or,  it  is  some- 
times said,  doves  in  a  cote.^ 

2.  In  regard  to  all  animals  ferae  naturae,  it  may  be  said,  in 
general  terms,  that  any  special  property  which  the  testator  has 
will  generally  pass  to  the  executor.  This  species  of  property 
we  need  not  discuss,  since  it  will  be  foimd  sufficiently  defined  in 
the  elementary  books  upon  the  subject.  But  there  is  one  impor- 
tant qualification  in  regard  to  the  property  of  the  personal  repre- 
sentative in  animals  ferae  naturae,  that  where  they  are  not  held  in 
gross,  like  fish  in  a  vase,  or  deer  or  rabbits  about  the  house,  but 
are  attached  to  particular  portions  of  land  as  a  permanent  fix- 
ture, like  deer  in  a  park  and  fish  in  a  pond,  or  rabbits  in  a  war- 
ren, they  become,  it  has  been  said,  a  quasi  attachment  to  the 
realty,  and  go  to  the  heir.  In  such  cases,  the  executor  has  no 
interest  in  the  animals,  unless  they  are  attached  to  an  estate  for 
term  of  years  belonging  to  the  deceased,  and  which  will,  as  we 
have  seen,  pass  to  the  personal  representative.^ 


'  iWm&Exrs.  625-628. 

'  Ufinrd's  Case,  11  Co.  46  b,  50  b,  where  the  general  subject  of  what  appertuns 
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SECTION  VI. 

THE  PROPERTY  OP  THE  EXECUTOR  IN  GROWING  PRUIT,  TREES,  AND 

GRAIN  OR  GRASS. 

1 .  Gkowing  fruit,  Dot  severed  at  the  decease  of  the  owner  of  land,  goes  to  the  heir. 

2.  8o  of  timber  and  trees,  unless  separated  bj  contract  of  sale  or  reservation. 

3.  There  is  a  distinction  between  trees  fit  for  timber  and  such  as  are  not 

4.  Emblements,  when  the  estate  determines  providentiallj,  regarded  as  mere  person- 

altf. 
(I.)  Emblements  embrace  all  annual  crops  which  are  the  result  of  cnltiration. 
(la,  and  n.  10.)  The  American  cases,  and  the  opinion  of  Lord  Dennum,  confirm  the 

same  yiews. 
(2.)  The  executor  maj  always  claim  emblements. 
(8.)  Executor  cannot  have  emblements,  where  land  is  devised,  or  goes  to  dowress,  or 

to  joint  tenant 
(4.)  The  husband's  executor  entitled  to  emblements  on  wife's  land  if  crops  sowed  bj 

husband. 
(5),  (6).  The  right  to  emblements  gives  the  right  of  entry  and  of  egress  and  regress, 

^thout  payment  of  rent    Growing  crops  assets. 

§  21.  1.  The  growing  fruit  upon  land,  until  it  is  severed,  is 
regarded  as  part  of  the  realty,  and  goes  with  the  land.  So  that 
if  the  owner  deceases  before  the  same  is  severed,  it  will  pass  to 

to  the  inheritance  is  discussed.  See  also  Davies  v.  Powell,  Willes,  46,  where  it 
was  held  that  deer  in  an  enclosed  ground  might  be  distrained  for  rent  And  in 
Morgan  v.  Earl  of  Abergavenny,  8  C.  B.  768,  it  was  held,  that  deer  in  a  park 
(although  an  ancient  and  legal  park)  may  be  bo  tame  and  reclaimed  from  their 
natural  wild  state,  as  to  paas  to  executors  as  personal  property.  And  we  appre- 
hend that  there  will  be  found  few  if  any  cases  in  America,  where  any  species 
of  animals,  except  fishes,  who  subsist  in  water,  and  thus  become  part  of  the  scnl, 
as  it  were,  wiU  be  so  far  attached  to  the  freehold  as  to  pass  with  it  It  was  held 
in  New  York,  (Brigham  v.  Bush,  88  Barb.  596,)  that  under  their  revised  stat- 
utes declaring,  in  case  of  the  decease  of  a  man  having  a  family,  that  one  cow 
shall  go  to  the  family,  and  not  become  assets  in  the  hands  of  the  personal  repre- 
sentative, that  this  imports  a  milch  cow,  if  there  be  any  such  belonging  to  the 
estate. 
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the  heir^  unless  where,  by  special  statute,  as  in  many  of  the 
American  states,  it  is  provided  that  the  family  of  the  deceased 
shall  remain  in  the  homestead,  and  have  an  allowance  by  way 
of  maintenance  out  of  the  estate  during  the  settlement  of  the 
same.' 

2.  It  is  also,  in  general,  true  of  timber  and  trees  growing  upon 
land,  that  they  will  go  with  the  land  to  the  heir,  and  not  to  the 
executor.  But  there  are  some  cases  where  timber  and  trees  not 
severed  from  the  land  may  be  regarded  as  personalty,  and  as 
such  go  to  the  personal  representative.  Thus,  where  the  owner 
of  the  fee  grants  the  trees  standing  on  the  land  to  another,  they 
will  thus  become  personalty ;  and  if  the  grantee  die  before  they 
are  severed,  they  will  go  to  his  personal  representative  as  part 
of  the  personalty.'  So  also  where  the  owner  in  fee-simple  sells 
the  land,  and  reserves  the  timber  or  trees,  it  will  be  regarded  as 
personalty,  and  as  such  go  to  the  personal  representative.^ 

3.  There  is  a  distinction  made  in  the  English  cases  between 
snch  trees,  standing  upon  land,  as  are  fit  for  timber,  and  such  as 
are  not,  —  the  former  being  regarded  as  properly  belonging  to 
the  heir  ;  and  when  severed  by  the  tenant,  during  his  term,  or 
bj  the  act  of  a  stranger,  or  by  tempest  or  other  Providential  act, 
will  become  the  property  of  the  owner  in  fee,  while  the  latter, 
including  hedges,  fruit-trees,  and  dead  or  fallen  timber,  called 
dotards,  if  severed  during  the  term,  will  belong  to  the  tenant.^ 


^  Bodwell  V.  Phillips,  9  M.  &  W.  501,  where  it  was  held  that  an  agreement 
for  the  sale  of  growing  fruit  is  an  agreement  for  the  sale  of  an  interest  in  land. 
See  also  1  Wms.  Exrs.  628. 

'  General  Statutes  of  Yermont,  §  1. 

'  Stakeley  v.  Batler,  Hob.  168,  178. 

*  Herlakenden's  Case,  4  Ca  62  a.  Bat  if  the  party  entitled  to  the  trees  afler^ 
warda  purchase  the  land,  they  will  become  thereby  again  attached  to  the  land. 
4  Co.  6S  b. 

*  Bewick  v,  Whitfield,  8  P.  Wms.  266, 268.  Bat  the  tenant  for  life  is  entitled 
(0  the  interest  npon  money  produced  by  the  sale  of  land  by  order  of  court. 
Tooker  o.  Annesley,  5  Sim.  285 ;  Ck>nsett  v.  Bell,  1  Y.  &  ColL  C.  C.  569. 

12» 
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4.  That  species  of  estate  in  growing  crops  which  is  deuom- 
inated  emblements,  wliere  the  estate  determines,  witliout  the 
fault  of  the  tenant,  is  regarded  as  mere  personalty,  and  goes  to 
the  executor  or  administrator  of  the  tenant. 

(1.)  Th9  first  inquiry  under  this  head  will  be  in  regard  to 
what  crops  come  under  the  general  denomination  of  emble- 
ments. Here  it  seems  well  settled,  that  the  term  only  extends 
to  such  crops  as  iire  the  result  of  special  labor  and  cultivation, 
and  which  commonly  compensate  such  labor  within  the  year. 
This  will  include  all  corn  and  grain  crops,  as  well  as  the  prod* 
ucts  of  the  gard^i,  and  other  root  crops.  It  has  also  been  held 
to  include  hops,  which,  although  they  spring  from  old  roots, 
require  annually  to  be  manured  and  cultivated.  But  this  will 
not  include  the  fruit  of  trees,  or  the  growth  of  trees,  planted  or 
sown.  But,  in  the  case  of  nui*serymen,  who  plant  and  cultivate 
trees  for  sale,  their  executors  may  remove  them  from  the  land 
as  personalty.^  But  where  a  nursery  is  planted,  not  for  the 
purpose  of  sale,  but  to  be  transplanted  on  other  portions  of  the 
land,  it  is  said  it  cannot  be  removed  by  the  executor  or  adminis* 
trator.'^  And  it  was  held  that  a  tenant,  not  a  gardener  himself, 
cannot  remove  a  border  of  box  planted  on  the  demised  prem- 
ises by  himself,  unless  by  special  agreement  with  the  landlord.^ 
But  it  has  generally  been  considered,  that  the  growing  crop  of 
grass,  although  grown  from  seed  sown  that  year,  and  although 
ready  to  be  cut  for  hay,  cannot  be  treated  as  emblements ;  be- 
cause, as  it  is  said,  although  in  part  the  result  of  cultivation,  it 
is  not  wholly  so,  and  the  proportions  are  not  distinguishable.' 
But  it  has  been  sometimes  held,  that  in  regard  to  the  artificial 
grasses,  like  clover  and  sainfoin,  and  the  like,  the  rule  is  other- 


*  Pentoa  v.  Bobart,  2  East,  88,  90,  by  Lord  Kenyan^  Ch.  J. 
»  Heathy  J.,  in  Wyndham  v.  Way,  4  Taunt.  816. 

'  Simpeon  v.  Soden,  4  B.  &  Adol.  655.    Nor  can  the  oatgoing  tenant  plough 
up  strawberries  planted  by  himselfl    Wetherell  v.  Howells,  1  Camp.  227. 

*  Bay%)  Jn  in  £vans  v.  Roberts,  5  B.  &  C.  829»  832. 
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wise.  This  exception  to  the  rule,  however,  seems  not  well  set- 
tled, even  as  to  clover  raised  within  the  year  from  sowing  by 
the  party  disseised ;  and  as  to  crops  taken  beyond  the  year,  it 
has  been  held  not  to  come  within  the  rule  of  emblements.^^ 

*  Graves  o.  Weld,  5  B.  &  AdoL  105.  The  sabject  of  emblements  is  here 
werj  learaedly  discussed  by  Jx>rd  Denman,  Ch.  J. :  **  The  principal  authorities 
upon  which  the  law  of  emblements  depends  are  Littleton,  §  68,  and  Coke's 
commentary  on  that  passage.  The  former  is  as  follows :  *  If  the  lessee  soweth 
the  Und,  and  the  lessor,  after  it  is  sowne  and  before  the  come  is  ripe,  put  him 
out,  yet  the  lessee  shall  have  the  come,  and  shall  have  free  entry,  egress,  and 
regresB  to  cut  and  carry  away  the  come,  because  he  knew  not  at  what  time  the 
kaor  would  enter  upon  him.'  Lord  Coke,  Co.  Litt  55  a,  says,  *  The  reason  of 
this  is,  for  that  the  estate  of  the  lessee  is  uncertaine,  and,  therefore,  lest  the 
groond  should  be  unmanured,  which  should  be  hurtful  to  the  commonwealth,  he 
shall  reap  the  crop  which  he  sowed  in  peace,  albeit  the  lessor  doth  determine 
his  win  before  it  be  ripe.  And  so  it  is  if  he  set  rootes  or  sow  hempe  or  flax,  or 
any  other  annual  profit,  if,  qfier  the  same  he  planted,  the  lessor  oust  the  lessee ; 
or  if  the  lessee  dieth,  yet  he  or  his  executors  shall  have  that  yearns  crop.  But 
if  he  plant  young  fruit  trees,  or  young  oaks,  ashes,  elmes,  &c.,  or  sow  the  ground 
with  acomes,  &&,  there  the  lessor  may  put  him  out  notwithstanding,  because 
they  will  yield  no  present  annuall  profiL*  These  authorities  are  strongly  in 
&vor  of  the  rule  contended  for  by  the  defendant's  counsel ;  they  confine  the 
right  to  things  3rielding  present  armwd  profit :  and  to  that  year's  crop,  which  is 
growing  when  the  interest  determines  The  case  of  hops,  which  grow  from 
indent  roots,  and  which  yet  may  be  emblements,  though  at  first  sight  an  excep- 
tion, really  faUs  within  the  rule.  In  Latham  v.  Atwood,  Cro.  Car.  515,  they 
were  held  to  be  '  Wee  emblements,*  because  they  were  ^  such  things  as  grow  by 
the  mannrance  and  industry  of  the  owner,  by  the  making  of  hilb,  and  setting 
poles ' :  that  labor  and  expense,  without  which  they  would  not  grow  at  all,  seems 
to  have  been  deemed  equivalent  to  the  sowing  and  planting  of  other  vegetableSi 
Mr.  Croise,  in  his  Digest  L  110,  ed.  8,  says  that  this  determination  was  prob- 
ablj  on  account  of  the  great  expense  of  cultivating  the  ancient  roots.  It  may 
he  observed,  that  the  case  decides  that  hops,  so  far  as  relates  to  their  annual 
product  only,  are  emblements;  it  by  no  means  proves,  that  the  person  who 
planted  the  young  hops  would  have  been  entitled  to  the  first  crop  whenever 
produced. 

**  On  the  other  hand,  no  authority  was  cited  to  show  that  things  which  take 
more  Aan  a  year  to  anrive  at  maturity  are  capable  of  being  emblements,  except 
the  case  of  Kingsbury  9.  Collins,  4  Bing.  202,  in  which  teazles  were  held  by 
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(la.)  The  American  cases  seem  to  follow  substantially  the 
same  rule  as  the  English.  It  has  accordingly  been  held,  that 
growing  clover,  or  hay,  are  not  emblements.^  But  all  annual 
crops  of  corn,  grain,  roots,  &c.,  raised  by  '^  cultivation  and 
manurance,"  as  it  is  called,  are  emblements.^'  So  rails  dis- 
tributed  over  the  land  for  fence,  and  hop-poles,  necessarily  used 
in  cultivating  the  crop,  and  which  were  taken  down  for  the 
purpose  of  gathering  it,  and  piled  in  the  yard  with  the  intention 
of  being  replaced  in  the  season  of  hop  raising,  are  a  part  of  the 
real  estate.^ 

(2.)  The  second  general  inquiry  under  this  head  is,  what  mode 
of  determinmg  the  tenancy  will  confer  upon  the  tenant  the  right 
to  emblements,  or  an  away-going  crop,  or,  in  other  words,  in  what 
cases  the  personal  representative  may  claim  the  crops  growing 
at  the  time  of  the  decease  of  the  testator  or  intestate.  As  be- 
tween the  executor  and  the  heir  emblements  always  go  to  the 
former,^^  and  the  question  of  what  modes  of  determining  a  ten- 


the  Coart  of  Common  Pleas  to  be  sa  But  this  point  was  not  argued,  and  the 
court  does  not  appear  to  have  been  made  acquainted  with  the  nature  of  that 
crop  or  its  mode  of  cultivation,  or  it  may  he,  that  in  the  year  when  the  plant  is 
fit  to  gather,  so  much  labor  and  expense  is  incurred  as  to  put  it  on  the  same 
footing  as  hops.  We  do  not  therefore  consider  this  case  as  an  authority  upon 
the  point  in  question. 

'*  The  note  of  Sergeant  Hill,  in  9  Vin.  Abr.  368,  in  Lincoln's  Inn  Library, 
which  Mr.  Gambler  quoted,  is  precisely  in  point  in  the  present  case,  ai|d  proves 
that,  in  the  opinion  of  that  eminent  lawyer,  the  crop  of  clover  in  question 
does  not  belong  to  the  plaintifTs.  It  is  stronger,  because  there  the  estate  of 
the  tenant  is  supposed  to  determine  after  harvest,  whereas  here  it  determined 
before." 

>^  Evans  v.  Inglehart,  6  Gill  &  J.  1 71, 188  ;  Eittredge  v.  Woods,  S  N.  H.  R. 
603,  604 ;  Parham  v.  Tompson,  2  J.  J.  Marshall,  169. 

^  Ante,  n.  II ;  Singleton  v.  Singleton,  5  Dana,  87,  92;  Penhallow  v.  Dwight, 
7  Mass.  84. 

^'  Bishop  V.  Bishop,  1  Eernan,  123 ;  Clark  v,  Bumside,  16  HI.  62. 

'*  Lawton  v.  Lawton,  3  Atk.  13,  18,  and  note,  where  the  subject  of  fixtures 
is  oxtennvely  discussed. 
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aocy  will  give  the  right  io  emblementa  will  scarcely  occur  here, 
since  the  claim  of  the  personal  representative  will  not  arise  ex- 
cept upon  the  decease  of  the  tenant,  which  will  always  give  the 
ri^t  to  emblements,  unless  the  case  of  self-destruction  may 
form  a  possible  exception.  And  that  could  not  be  so  regarded, 
unless  upon  satisfactory  evidence  of  it  being  done  in  the  full 
possession  of  reason,  and  of  a  sane  mind,  which  will  seldom 
occur. 

(3.)  But  as  a  conveyance  of  the  land  will  also  pass  the  grow- 
ing crops,  so  also,  where  the  land  is  devised,  it  is  said  they  will 
go  to  the  devisee.^  So,  too,  the  executor  cannot  demand  the 
growing  crops,  as  against  a  dowress,  after  severance.^®  But  in 
cases  of  joint  tenancy,  where  one  of  the  tenants  deceases  before 
the  growing  crop  is  gathered,  it  will  go  by  survivorship  to  the 
other  joint  tenant,  unless  where  one  tenant,  by  contract  with  the 
other,  cultivates  the  whole  land.^^ 

It  has  been  often  made  a  question,  upon  what  grounds  of 
determining  a  tenancy  the  tenant  shall  himself  be  entitled  to  an 
away-going  crop.  As  before  intimated,  it  is  always  required  that 
it  be  determined  without  the  fault  of  the  tenant,  as  by  the  act 

"  Spencer*8  CSase,  Winch,  51.  And  eren  where  the  devisee  dies  before  sev- 
emce  of  the  crop,  it  shall  go  to  his  personal  representative,  on  the  ground  that 
a  devise  shall  be  oonstmed  most  strongly  against  the  devisor.  But  where  it  ap- 
pears hy  the  will  that  the  testator  intended  the  execntor  to  have  the  emblements, 
he  will  be  entitled  to  them.  Thus  where  the  testator,  having  devised  his  land 
(0  A,  in  fee,  provides  that  his  executors  should  have  all  his  money,  &c.,  stock 
on  his  farm,  with  the  implements  of  husbandry,  and  all  other  his  personal  estate, 
of  what  nature  or  kind  soever,  in  trust  to  pay  debts  and  legacies,  it  was  held 
diat  the  devise  of  his  stock  on  his  farm  carried  the  standing  crop  of  grass  grow- 
ing there  at  the  time  of  his  death,  from  the  devisee  to  the  executors ;  although 
there  were  assets  sufficient  to  pay  all  the  debts  and  legacies  without  that  aid. 
West  V.  Moore,  8  East,  339.  8o  also,  where  there  is  a  specific  bequest  of  the 
crops,  it  win  carry  them  away  from  the  devisee  of  the  land.  Cox  v.  Godsalve, 
6  East,  604,  in  n. 

*  1  Wms.  ExTB.  684. 

^  James  v.  Portman,  Owen,  102. 
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of  GJod,  or  of  the  law,  and  not  by  the  voluntary  and  wilful  act  of 
the  tenant.^® 

(4.)  In  regard  to  the  claim  of  the  executor  of  the  husband  to 
emblements,  upon  land  owned  by  the  wife,  but  in  the  possession 
of  the  husband  at  the  time  of  his  decease,  the  rule  seems  to  be, 
that  where  the  crop  was  sowed  by  the  husband,  after  the  mar- 
riage, the  personal  representative  of  the  husband  will  be  entitled 
to  emblements.  But  where  the  crop  was  sowed  by  the  wife, 
before  the  marriage,  she  will  take  the  same  with  the  land,  upon 
the  decease  of  the  husband,  by  way  of  survivorship.^®  So  upon 
the  death  of  a  tenant  by  the  curtesy,  the  emblements  will  go  to 
the  executor,  or  personal  representative,  the  same  as  in  any  other 
case  of  the  determination  of  a  tenancy  for  life,  by  the  death  of 
the  tenant.^  So  also  upon  the  determination  of  a  tenancy  at 
will  by  the  death  of  the  tenant.^ 

(6.)  Where  there  is  a  right  to  emblements  the  law  gives  a 
right  of  entry,  egress  and  regress,  so  far  as  the  same  is  necessary 
for  the  purpose  of  removing  the  same.  It  has  sometimes  been 
claimed,  that  rent  should  be  paid  for  the  land  until  the  removal, 
but  that  does  not  seem  well  founded.^ 

(6.)  It  has  been  decided,  that  where  land  is  sold  for  the  pay- 
ment of  debts,  by  order  of  the  probate  court,  the  purchaser  will 

»  Debow  V.  Col&x,  6  Halst  128 ;  Gee  v.  Gee,  2  Dev.  &  Bait  Ck  103 ; 
Beavans  v,  Briscoe,  4  Har.  &  Johns.  139.  In  the  last  case  the  rale  was  extended 
to  a  tenant  under  the  tenant  for  life,  where  the  tenant  for  life  deceased  before 
the  crop  was  gathered.  But  it  must  be  the  decease  of  the  party  who  sowed  the 
crop  to  entitle  his  personal  representative  to  emblements,  otherwise  the  reason 
of  the  rule  &ils.  Grantham  v.  Hawley,  Hob.  132 ;  Anon.  Cro.  Eliz.  61.  So  if 
the  tenant  for  life  die  before  the  crops  are  sowed,  emblements  will  go  to  the 
remainder-man.     Gee  v.  Young,  1  Haywood,  17. 

^  1  Wms.  Exrs.  638,  and  cases  cited.  The  same  rule  obtains  in  the  American 
states.  Haslett  v,  Glenn,  7  Har.  &  Johns.  1 7  ;  Hall  v.  Browder,  4  How.  (Miss.) 
224. 

«>  1  Roper  on  Husb.  &  Wife,  35. 

"  Co  Litt.  566. 

"  Plowden's  Queries,  239th  Query. 
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bold  the  growing  crops,  although  sown  hy  a  tenant  of  the  heir.^ 
Ererj  kind  of  produce  raised  annually  by  labor  and  cultivation, 
except  growing  grass  and  fruit,  are  deemed  assets,  and  to  be  in- 
cluded in  the  inventory  as  such.^  Nor  can  the  widow  claim 
to  cut  grass,  or  take  fruits,  even  upon  her  dower,  and  if  she  do 
80  she  must  accoimt  for  the  same  to  the  heir.^ 


SECTION  VII. 

THE  LAW  OF  FIXTUBES,  AS  BETWEEN  THE   HEm  AND   EZECUTOB. 

1.  The  rale  now  depends  mainlj  npon  the  intention  of  the  party  in  affixing  the  arti- 
cle to  the  foil. 

1  Most  writers  upon  the  subject  treat  it  with  reference  to  the  relations  oat  of  which 
sndi  qnestions  are  Ukelj  to  arise. 

(1.)  As  between  landlord  and  tenant  the  construction  faTors  remoral  bj  the  tenant, 
where  that  was  the  evident  intention. 

(2.)  As  between  ezecator  and  heir,  rendor  and  vendee,  all  erections  and  fiztores 
intended  for  permanent  nse  on  the  land,  go  with  the  land. 

(3.)  As  between  the  executor  of  the  tenant  for  life  and  the  remainder-man. 

3.  The  later  English  cases  seem  to  settle  the  matter  in  that  country.    Cases  stated. 

4.  Statement  of  some  of  the  American  cases.    They  seem  not  to  follow  any  clear 

principle. 

5.  Ennmeration  of  classes  of  cases  where  the  decisions  have  been  conflicting. 

€.  The  mode  of  attaching  personalty  to  the  freehold  sometimes  decides  its  character, 
as  a  fixture. 

7.  and  n.  16.  Illustrations  drawn  from  the  reported  cases  upon  different  subjects 

connected  with  fixtures. 

8.  Instances  illustntting  the  question  among  the  recent  decisions. 

9.  A  late  English  case  between  mortgagor  and  mortgagee. 

10.  The  English  courts  now  regard  the  question  one  of  intention  mainly. 

11.  The  subject  of  ornamental  furniture,  attached  to  the  walls  and  foundation,  consid- 

ered. 

12.  The  devisee  will  take  the  fixtures,  the  same  as  the  heir,  and  more  extensively,  in 


"  Jewett  V.  Keenholts,  16  Barb.  198. 

*  2  N.  Y.  Bey.  Stat  82,  §  6 ;  Bank  of  Lansingburgh  t;.  Crary,  1  Barbour, 
542;  Warren  o.  Leiand,  2  id.  613. 

*  Kain  v.  Fisher,  6  N,  Y.  Bep.  597.    See  also  n.  24. 
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18.  The  tests  which  are  to  determine  character  of  fixtares. 
(I.)  The  character  and  use  of  the  article  will  settle  most  cases. 
(2.)   When  that  leaves  the  case  doubtful,  castom  and  usage  control. 
(3.)  If  there  is  still  doubt,  the  agreement,  expectation,  or  understanding  of  the  parties 
maj  be  resorted  to. 

§  22.  1.  The  full  discussion  of  this  topic  would  carry  us 
much  beyond  the  limits  allowable  in  such  a  treatise  as  the 
present.  The  inquiry  in  every  case  of  the  kind  is,  whether  the 
article  is  attached  to  the  freehold  in  such  a  manner  as  that  it 
is  fairly  presumable  that  it  was  not  intended  to  be  ever  sepa- 
rated by  the  person  who  placed  it  there.  Hence,  in  determining 
what  articles  are  to  be  regarded  as  fixtures  and  what  are  not, 
the  customs  of  business,  of  husbandry,  and  the  general  usages 
of  the  country  in  regard  to  the  subject-matter,  will  have  great 
influence  in  the  decision,  more  than  the  particular  mode  in 
which  the  article  is  affixed  to  the  soil  or  freehold.^  So  that  the 
old  rule  of  quicquid  plantatur  solo,  solo  cedit,  will  now  be  of' but 
slight  weight.  And  the  old  case  of  Culling  v,  Tuifnal,  where 
it  was  held  that  a  barn  erected  upon  pattens,  or  blocks,  might 
be  removed,  but  that  if  it  had  been  let  into  the  soil  it  could  not 
have  been,  would  now  be  regarded  as  resting  on  no  sound  dis- 
tinction.^ 

2.  Some  writers  have  subdivided  the  question  of  fixtures  into 
the  relations  out  of  which  the  question  ordinarily  arises. 

(1.)  As  between  landlord  and  tenant,  where  the  construction 
is  made  most  favorable  to  the  tenant,  for  the  advancement  of 


^  This  may  be  well  illoBtrated  by  different  articles.  An  ordinarj  grindstone 
may  be  placed  upon  stakes  driven  firmly  into  the  ground,  for  convenience  of 
086.  So  a  carpet  is  firmly  nailed  to  the  floor,  for  the  same  reason.  Bat  no 
one  would  ever  regard  either  of  these  articles  as  fixtures.  On  the  other  hand, 
some  kinds  of  fence  are  made  to  slide  upon  the  land,  resting  upon  a  frame ;  and 
grates  and  fireplaces  are  often  merely  laid  into  the  chimney,  and  removable 
without  damage  or  the  use  of  force,  as  are  also  window-blinds,  and  doon  even. 
Yet  no  one  would  regard  them  as  any  the  less  a  part  of  the  realty. 

•  Bull.  N.  P.  84. 
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good  husbandry.  But  it  was  said  in  the  early  cases,^  that  there 
appears  to  be  a  distinctioii  between  annexations  to  the  freehold, 
for  the  purposes  of  trade,  and  those  made  for  the  purposes  of 
agriculture,  and  better  enjoying  of  the  immediate  profits  of  the 
land,  in  regard  to  the  tenant's  right  to  remove  the  same.  But  that 
distinction  is  not  much  regarded,  of  late,  in  the  English  courts  ; 
and  seems  never  to  have  gained  much  foothold  in  this  country, 
where  agriculture  is  regarded  as  one  of  the  most  important  pub- 
lic uiterests.  In  the  case  of  Elwes  v.  Maw,  Lord  Ellenborough^ 
Ch.  J.,  considered  that  the  law,  at  that  time,  as  indicated  by  the 
prior  cases,^  came  to  this,  —  ^*  That  where  the  fixed  instrument, 
engine  or  utensil,  (and  the  building  covering  the  same  falls 
within  the  same  principle,)  was  an  accessory  to  a  matter  of  a 
personal  nature,  that  it  should  be  itself  considered  as  personalty." 
But  this,  like  many  other  rules  upon  the  subject,  will  afford  but 
sUgfat  aid  in  deciding  the  multiplicity  of  questions  arising  in 
the  relation  of  landlord  and  tenant.  The  true  rule,  as  between 
landlord  and  tenant,  seems  to  be,  that  all  annexations  and  ereo- 
tions,  made  by  the  tenant,  for  temporary  convenience  of  enjoying 
the  premises,  and  wi&  the  evident  purpose  of  removal,  may  be 
disannexed  during  tfie  term,  where  that  can  be  done,  without 
sensible  injury  to  the  other  erections,  and  where  the  removal  is 
consistent  with  the  known  usages  of  the  business. 
(2.)  In  regard  to  the  law  of  fixtures,  between  the  heir  and  the 


*  Elwes  r.  Maw,  3  East,  S8;  s.  c.  2  Smith,  Lead.  Cas.  99 ;  Horn  v.  Baker, 
9  East,  215;  8.  c.  2  Smith  Lead.  Cas.  122.  In  the  former  of  those  cases,  which 
is  8tiH  regarded  as  a  leading  one  upon  the  subject,  it  was  decided,  ad  between 
landlord  and  tenant,  that  where  Uie  tenant  erected,  at  his  own  expense,  and  for 
the  more  neceasaiy  add  oonTenient  occupation  of  his  farm,  a  beaslrhoaae,  car- 
penter^s  shop,  foel-house,  cart-house,  pamp-house,  and  fold-yard  wall,  Which 
htuldings  were  of  briek  and  mortar,  and  tiled  and  let  into  the  ground^  he  could 
not  remove  the  same  even  during  his  term,  although  he  thereby  left  the  prem- 
ises in  the  same  state  as  when  he  entered.  * 

*  Lawton  v.  Lawton,  3  Atk.  13 ;  Lord  Dudley  v.  Lord  Warde,  Ambler,  113; 
Lawton  v.  Sahnon,  1  H.  Black.  259,  note  (b). 
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executor,  the  construction  has  always  been  more  strict  in  fa^or 
of  the  inheritance.  In  this  relation  it  seems  that  nothing  which 
was  erected  for  the  permanent  use  and  advantage  of  the  land, 
and  which,  at  the  time  of  its  erection,  was  intended  to  remain 
permanently  upon,  or  attached  to,  the  soil,  can  ever  be  removed 
by  the  executor.  And  the  same  rule,  substantially,  obtains  be- 
tween grantor  and  grantee,  or  vendor  and  vendee  ;  and  equally 
between  mortgagor  and  mortgagee. 

(8.)  The  third  case  named  by  the  judges  and  text-writers,  as 
between  the  executor  of  the  tenant  for  life  and  the  remainder- 
man, will  rest  much  upon  the  same  ground  as  that  between 
landlord  and  tenant.  For  the  tenant  for  life  should  at  least 
have  the  same  right,  which  any  other  tenant  has,  to  hold  any- 
thing of  a  personal  nature,  temporarily  affixed  to  the  freehold, 
which  was  not  designed  by  him  to  constitute  a  permanent  fix- 
ture, and  which  could  be  removed  without  essential  injury  to 
the  permanent  structures  upon  the  land. 

3.  But  to  return  from  a  consideration  of  these  difierent  classes 
to  the  general  question,  it  seems  to  be  now  reasonably  well 
settled  in  the  English  courts,  the  matter  having  received  a  very 
thorough  discussion  in  the  House  of  Lords  in  a  somewhat  recent 
case.^  It  was  here  held,  that  where  the  owner  of  the  land  iu 
fee,  for  the  purpose  of  better  enjoyment  of  the  land,  erected  upon 
and  affixed  to  the  freehold  certain  machinery,  such  as  is  in  use 
in  working  coal  and  iron  mines,  the  purpose  for  which  this  was 
erected,  it  will  go  to  the  heir  as  part  of  the  real  estate.  And  it 
was  further  held,  that  if  the  corpus  of  the  machinery  belongs  to 
the  heir,  all  that  belongs  to  that  machinery,  although  more  or 
less  capable  of  being  detached  from  it,  and  of  being  used  in  such 
detached  state,  to  a  greater  or  less  extent,  must,  nevertheless,  be 
considered  as  belonging  to  the  heir.  And  in  a  still  later  case,^ 
this  question  is  carefully  considered  by  Yice-Chancellor  Wood^ 

*  Fisher  v.  Dixon,  12  CI.  &  Fin.  312. 

*  Mather  v.  Fraser,  2  Kay  &  Johns.  586. 
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in  regard  to  the  machinery  in  use  in  a  copper-roller  manufac- 
tarer's  works.  It  is  here  decided,  that  even  in  regard  to  manu- 
factures, all  articles  fixed  to  the  freehold,  whether  by  screws, 
solder,  or  by  any  other  permanent  means,  or  by  being  let  into  the 
soil,  partake  of  the  nature  of  the  soil,  and  will  descend  to  the 
heir,  or  pass  by  conyeyance  of  the  land  ;  that  the  rule  of  law  by 
▼bich  fixtures  are  held  less  strictly,  when  erected  for  manufac- 
turing purposes,  has  no  application  to  fixtures  erected  by  the 
owner  of  the  land  in  fee,  that  machinery  standing  merely  by  its 
own  weight  does  not  become  a  fixture.  But  when  part  of  a 
nuu;hine  is  a  fixture,  and  another  and  essential  part  of  it  is 
movable,  the  latter  also  shall  be  considered  a  fixture.^ 

4.  There  is  no  great  uniformity  in  the  decisions  in  the  differ- 
ent American  states.  In  some  of  the  states  almost  all  kinds  of 
machines  which  are  complete  in  themselyes,  and  which  are  sus- 
ceptible of  use  in  one  place  as  well  as  another,  and  which  do 
not  have  to  be  fitted  or  accommodated  to  the  building  where 
used,  and  which  are  fixed  to  the  building  to  give  the  machinery 
steadiness,  are  held  to  be  personalty.  Of  this  character  are 
earding  machines,  looms,  and  other  machinery  used  in  manufac- 
turing doth.^  But  there  are  many  other  American  cases  by 
which  any  kind  of  machine  permanently  attached  to  or  erected 
in  a  building  for  manufacturing  purposes  have  been  treated  as 
fixtures,  and  not  remoTable,  either  by  the  yendor  or  mortgagor, 


'  Hie  Met  Co.  Society  v.  Brown,  26  Beav.  454. 

*  Tobias  V.  Francis,  8  V t  R.  425 ;  Gale  v.  Ward,  14  Mass.  Rep.  352.  The 
•ame  principle  is  still  strenuously  maintained,  with  more  learning  and  ingenuity, 
we  fear,  than  soundness,  sometimes.  Hill  v.  Wentworth,  28  Yt  B.  428;  Fnl- 
lam  V.  Steams,  SO  Yt.  R.  443.  But  in  Massachusetts  the  tendency  seems  to  be 
somewhat  more  in  the  direction  of  the  English  cases.  See  n.  9  ;  Yale  o.  Seely, 
15  Yt  R.  21.  See  Preston  v.  Briggs,  16  id.  124 ;  Leland,  Admr.  v.  Gassett,  17 
id.  403  ;  Powers  v.  Dennison,  80  Yt  R.  752.  A  personal  chattel  becomes  a 
fixture,  so  as  to  form  part  of  the  real  estate,  when  it  is  so  affixed  to  it  as  not  to 
be  remoTable  without  injury  thereto ;  whether  the  annexation  were  for  use,  or 
fisr  ornament,  or  for  caprice.    Providence  Gas  Ca  v.  Thurber,  2  R.  1. 15. 
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or  by  the  executor  of  the  owner  ia  fee.®  There  are,  unquestion- 
ably, numerous  cases,  both  English  and  American,  where,  as 
between  landlord  and  tenant,  the  latter  has  been  allowed  to 
remove  almost  any  kind  of  machinery,  erected  by  himself  with 
intention  to  remove  the  same.  Although,  under -ordinary  cir- 
cumstances, the  same  kind  of  machinery,  in  the  same  situation, 
if  placed  there  by  tiie  owner  in  fee,  woidd  have  been  regarded 
as  constituting  a  permanent  fixture.  Thus  it  has  been  held, 
that  an  engine,  put  in  a  saw-mill  by  the  mortgagee  in  posses- 
sion, who  is  but  a  trustee,  did  not  thereby  become  a  fixture.^ 
But  it  seems  to  have  been  held  in  an  early  case,  that  where  the 
agent  of  the  owner  of  a  grist-mill  placed  his  own  mill-stone  and 
mill-irons  in  the  mill,  they  thus  became  the  property  of  the 
owner  of  Ihe  mill,  as  part  of  the  freehold,  and  could  not  be  again 
separated  therefrom,  without  the  consent  of  the  owner .^ 

5.  There  are  a  considerable  number  of  subjects,  in  regard  to 
which  the  cases  are  by  no  means  in  agi^ement  with  each  other. 
Thus,  in  regard  to  boilers  and  large  kettles  set  in  brick  and 
mortar,  and  indispensable  to  the  permanent  use  of  the  building 
and  machinery  with  which  they  are  connected,  at  least  for  pres- 
ent purposes,  have  nevertheless  been  regarded  as  mere  person- 
alty.^^ But  this  view  is  generally  dissented  from  in  the  Ameri- 
can states,^  although  it  has  been  said  other  cases  confirm  the 
rule,  as  first  declared  in  Wetherby  v.  Foster.^^  But  we  cannot 
believe  there  is  any  just  ground  to  question,  that  kettles  and 
boilers  fastened  in  brickwork  for  permanent  use,  and  which  can- 

*  Winslow  V.  Merchanto  Ins.  Co.  4  Met  SOS,  8U;  Richardson  «.  Cope- 
land,  S  Gray,  536;  Baker  v.  Davis,  19  N.  H.  B.  S25;  Murdoch  v.  Harris,  SO 
Barb.  407 ;  Bice  v.  Adams,  4  Harr.  8S2. 

»  Cope  V.  Bomeyne,  4  McLean,  S84, 

"  Goddani  v.  Bolster,  S  Greenl.  427. 

»  Wetherby  v.  Foster,  5  Yt  B.  1S6 ;  s.  p.  Hill  •.  Wentwwth,  28  Yt  R. 
428. 

»  Union  Bank  v.  Emenon,  15  Mmi.  B.  15a. 

^*  Beynolds  v.  Shuler,  5  Cow.  828 ;  Baymond  v.  White,  7  Cow.  819. 
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not  be  removed  without  moving  the  masonry,  must  be,  as  be- 
tween executor  and  tlie  heir,  treated  as  fixtures. 

6.  There  are,  no  doubt,  a  large  number  of  cases  in  regard  to 
machinery  and  other  personalty,  where  the  question  of  fixture 
or  not  has  been  determined,  to  a  great  extent,  by  the  manner 
in  which  it  was  attached  or  fastened  to  the  freehold.  And 
it  has  been  often  said,  that  machinery,  neither  fastened  nor 
adapted  to  the  freehold,  does  not  become  a  fixture.^  But  this 
feature  must  be  regarded  as  rather  accidental  than  decisive  in 
the  case ;  and  especially,  as  is  often  the  fact,  where  the  fast- 
ening of  the  machinery  to  the  building  is  done  to  give  it  greater 
steadiness,  and  is  therefore  no  indication  of  a  purpose  of  attach- 
ing it  permanently  to  the  freehold.  Where  the  fastening  is  of  the 
latter  character,  it  may  properly  enough  be  regarded  as  indica- 
tive of  an  intention  to  thereby  attach  it  permanently  to  the  realty, 
but  this  is  not  the  ordinary  case. 

7.  There  has  been  considerable  controversy,  first  and  last,  in 
regard  to  many  articles,  like  stoves  and  furnaces,  which  are  in- 
dispensable to  the  use  of  dwellings,  in  high  latitudes,  and  which 
are  obtained  and  intended  for  permanent  use  in  the  places  where 
found,  and  which  would  therefore,  upon  general  principles,  be 
justly  enough  regarded  as  fixtures ;  and  that  *is  the  more  com- 
mon rule  in  regard  to  furnaces,  even  where  they  are  portable, 
and  in  no  way  permanently  attached  to  the  realty.  But  in 
regard  to  stoves  the  rule  is  now  entirely  well  settled,  that  they 
are  to  be  regarded  as  mere  personalty,  unless  laid  in  brick 
and  mortar,  or  in  some  other  way  permanently  attached  to  the 
freehold.^ 


"  Ante,  pi.  3,  and  note. 

*  Squire  v.  Magee,  1  Wms.  Exra.  655 ;  Blethen  v.  Towle,  40  Maine  R  SIO. 
And  a  cistern  standing  on  blocks  in  the  cellar,  although  in  some  sense  a  fixture, 
majr  be  removed  hj  the  tenant,  if  placed  there  for  his  own  temporary-  con- 
▼enience,  and  with  the  purpose  of  removing  the  same  at  the  end  of  his  term. 
Wan  o.  Hinds,  4  Graj,  256k  Indeed  there  are  many  things,  such  as  gas- 
iiUings,  pomps,  and  sinks,  and  the  like,  which  if  put  into  a  tenement  at  the  be- 

18* 
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8.  Tliere  are  a  considerable  number  of  late  English  decisions 
upon  the  general  question  of  fixtures,  but  we  are  not  aware  that 
any  new  principle  is  involved  in  them.    Greenhouses,  built  in  a 

ginning  of  the  term,  by  the  landlord,  will  remain  his  at  the  end  of  the  tenn,  and 
will  pass  by  deed  or  mortgage.  But  if  placed  there  by  the  tenant,  daring  his 
terra,  they  may  be  removed  by  him  at  the  end  dt  it  The  same  has  been  held 
in  regard  to  a  knocker  upon  the  door,  and  a  crane  in  die  chiomey.  See  Giymes 
«.  Boweren,  S  Bing.  4S7 ;  Elliott  v.  Bishop,  10  Exch.  49S,  912.  And  namnre  in 
heaps  belongs  to  the  executor,  or  to  the  tenant,  and  is  no  part  of  the  real^. 
Higgon  V.  Mortimer,  6  Car.  &  P.  616  ;  1  Wms.  £xn.  650.  Bat  if  it  be  spread 
upon  the  land  it  becomes  realty,  of  coarse,  and  even  where  laid  in  heaps  upon 
the  land  for  spreading.  Fay  v.  Muzzey,  13  Gray,  58.  Some  things  merely  rest- 
ing upon  the  soil  will  no  doubt  be  regarded  as  fixtures,  from  the'  nature  of  their 
use,  such  as  troughs  for  watering  cattle.  But  it  was  held,  thai  a  largo  wooden 
box,  heavy  and  lined  with  xinc,  which  was  erected  in  the  room  of  a  tavern  for  an 
ice-chest,  and  which  was  incapable  of  being  removed  frtxn  the  same  withoat  b^ 
ing  taken  to  pieces,  was  nevertheless  personalty,  and  did  not  pass  by  deed  of 
the  premises.  Park  v.  Baker,  7  Allen,  78.  But  the  New  Tork  Court  of  Ap- 
peals, in  Snedeker  v.  Warring,  2  Keman,  1 70,  held  that  a  statue,  erected  as  an 
ornament  to  grounds,  may  pass  by  deed  of  the  realty,  although  not  fiutened  to 
tiie  base  upon  which  it  rested.  So  also  in  the  saoM  case,  it  was  held,  that  a  son- 
dial,  erected  upon  a  permanent  ibondadon  of  stone,  without  being  in  any  way 
fastened  to  it,  was  a  part  of  the  real  estate,  although  removable  without  diffi- 
culty. And  although  there  is  an  early  case  where  it  was  decided  that  a  cider- 
mUl  might  be  removed  as  personalty,  that  has  not  been  followed ;  Wadleigh  v. 
Janvrin,  41  N.  H.  R.  503 ;  and  the  same  rule  is  here  applied  to  the  fixtures  in  a 
iMm,  such  as  the  stanchion-blocks,  chains,  &c.,  which  had  been  taken  out  for  the 
ooavenienoe  of  repairing  the  bam,  but  were  neverthdeas  held  not  divested  cf 
tbeir  character  of  fixtures.  So  also  in  another  late  case  in  New  Hampshire, 
(Bumnde  v.  Twitchell,  43  N.  H.  R.  390,)  it  was  held,  thai  saw-mill  saws,  pur- 
chased by  the  owner  of  the  mill  for  use  therein,  and  attached  to  the  mill  and  in 
use  there,  without  any  intention  <^  removing  them  at  the  time,  became  parts  of 
the  realty,  and  passed  by  a  conveyance  of  the  land.  And  the  same  was  here 
decUred,  in  regard  to  leather  belting  in  use  in  the  mill,  and  iaditpensable  to 
eonnect  the  machinery  with  the  motive^power.  B«t  it  was  here  held,  that  the 
fiufc  that  the  owner  of  Om  mill  had  puvdiased  saws,  with  the  purpose  of  using 
liwm  in  the  mill,  and  had  kept  them  in  the  mill  for  a  long  time  with  that  intiiaey 
if  not  actually  attached  to  the  mill,  weald  noi  change  their  ehataoter  of  penoo- 
al^.  We  might  multiply  cases  upon  this  subjeet,  from  the  American  repoitB, 
almost  indefinitely ;  bat  that  would  not  be  desiraUa  in  a  book  of  this  cfaaivcler. 
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garden,  and  constpicted  of  wooden  frames  fixed  by  mortar  to 
fimndatton  walls  of  brickwork,  were  held  to  be  fixtures,  and  not 
remoFable  bj  the  occupier  who  built  them.^^  A  boiler,  too,  built 
into  the  masonry  of  the  greenhouse,  becomes  immovable ;  but  tlie 
pipes  of  a  heating  apparatus,  oonnected  with  the  boiler  by  ecrews, 
are  removable.^^  And  it  has  been  held  that  greenhouses,  forcing- 
pits,  and  hotbed-frameoi  erected  by  nursery  gardeners  for  the 
porposes  of  their  trade,  may,  ao  far  as  not  connsting  of  brick- 
work, be  removed  by  them  at  the  expiration  of  their  lease.^ 
And  upon  the  demise  of  a  musie-haU,  chandeliers  and  seats  at- 
tached by  the  lessee  by  screws  are  removable.^ 

9.  In  a  recent  case  ^  iu  the  Oommon  Pleas,  it  appeared  that 
the  owner  of  the  inheritance  annexed  thereto  fixtures,  (which 
▼ould,  in  the  ordinary  case  of  landlord  and  tenant,  be  removable 
hj  the  latter  during  his  term,)  for  a  permanent  purposS,  and  for 
the  better  enjoyment  of  his  estate  ;  it  was  held  they  will  become 
part  of  the  freehold.  In  this  case  the  owner  of  the  fee  mort- 
gaged it,  and  afterwards  erected  certain  buildings  thereon,  to 
which  for  the  more  convenient  use  of  the  premises  in  his  business 
<rf  an  innkeeper,  brewer,  and  bath-proprietor,  he  affixed  a  steam- 
engine  and  boiler,  a  bay-cutter,  malt-mill  or  corn-crusher,  and  a 
pair  of  grinding-stones.  The  lower  grinding-stone  was  boxed  on 
the  floor  of  part  of  the  premises,  by  means  of  a  frame  screwed 
thereto,  the  upper  one  being  fixed  in  the  usual  way,  and  the 

'  Jenkins  v.  Gething,  2  Johns.  &  Hem.  520. 

"  Syme  v.  Harvey,  24  Sc.  Sess.  Cas.  202 ;  s.  c.  10  Jur.  n.  s.  155. 

**  Damergue  tr.  Bnmny,  10  W.  E.  844.  But  it  wai  held  in  the  Exchequer 
Chimber,  where  the  judgment  was  reT6raed,that  where  the  lease  ctmtained  a  con- 
ikkm^  that  the  fixtures  to  be  put  in  bj  the  tenant  should  not  be  removed  daring 
the  term,  and  that  if  any  writ  of  execution  should  be  levied  upon  the  premises 
k  riiould  be  Ucwfal  for  the  leoor  to  re-enter,  and  to  seize  and  retain  for  her  own, 
all  fixtures,  whetiber  tenant's  or  otherwise ;  that  this  condition  defeated  the  right 
of  the  execution  creditor  of  the  lessee  to  levy  upon  tenant's  fixtures.  Dumergue 
9.  Ramsay,  10  Jur.  N.  s.  155. 

*  Walmsley  v,  Milne,  7  C.  B.  N.  s.  115 ;  s.  c.  6  Jur.  n.  s«  195. 
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steam-engine  and  other  articles  (except  the  bpiler)  were  fastened 
by  means  of  bolts  and  nuts  to  the  walls  or  floors,  for  the  purpose 
of  steadying  them,  but  were  all  capable  of  being  removed  with* 
out  injury,  either  to  themselves  or  the  premises.  The  engines 
were  used  also  to  supply  water  to  the  baths,  and  to  put  the  other 
machines  in  motion ;  and  the  whole  were  subservient  to  the 
business  carried  on  by  the  mortgagor ;  and  it  was  held  that  these 
erections  became  fixtures,  and  passed  with  the  land  to  the  as- 
signee of  the  mortgagee.^ 

10.  In  a  somewhat  recent  case,^  the  Court  of  Common  Pleas 
held,  that  it  was  a  question  of  evidence,  depending  on  circum- 
stances and  the  intention  of  the  parties,  whether  A.'s  chattel, 
fixed  on  B.'s  soil,  becomes  part  of  the  soil,  or  remains  the  chattel 
of  A. 

11.  I(  has  sometimes  been  made  a  question  how  far  pier- 
glasses  and  other  mirrors,  pictures,  and  matters  of  that  character, 
could  be  removed  where  they  have  been  let  into  and  formed  a 
portion  of  the  wainscoting,  and  this  was  done  by  the  owner  of 
the  fee,  at  the  time  of  making  the  erections.  In  Beck  v.  Rebow,^ 
it  was  said  by  Lord- Keeper  Cowper^  that  hangings  and  looking- 
glasses  were  only  matters  of  ornament  and  furniture,  and  not  to 
be  taken  as  part  of  the  house  or  freehold.  But  it  is  suggested  by 
Mr.  Williams y^  that  where  such  articles  of  furniture  are  so  framed 
into  the  house  as  to  take  the  place  of  panels,  they  shall  go  to 
the  heir,  because  they  could  not  be  removed  by  the  executor 
without  disfiguring  the  house.    But  it  seems  entirely  well  settled, 

"  In  the  case  of  Walnisley  v,  Mikie,  supra,  the  question  of  fixtures  and  the 
cases  are  considerablj  discussed,  and  the  following  proposition  maintained: 
That  assuming  the  fixtures  in  question  to  be  removable,  as  between  tenant  for 
years  and  landlord,  yet  assuming  them  to  be  trade  fixtures,  they  were  not  re- 
movable by  the  mortgagor,  in  the  absence  of  all  evidence  of  such  an  expectation 
and  understanding,  between  the  mortgagor  and  the  owner  of  the  mortgage. 

"  Lancaster  v.  £ye,  5  C.  B.  n.  s.  717 ;  6  Jur.  N.  s.  683. ' 

"  1  Peere  Wms.  94. 

■*  1  Executors,  667. 
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4bat  marble  chinmey-piecefl,  or  any  other  pieces  of  ornamental 
fnroiturey  which  are  placed  in  a  dwelling  by  the  tenant,  by  way 
of  oraament,  may  be  remored  by  him  during  the  term.^  And 
hangings,  tapestry,  and  iron  backs  of  chinmeys,  haye  been  held 
renovable  by  the  executory^  as  not  belonging  to  ibe  heir. 

12.  There  seems  no  question  that  the  devisee  of  real  estate 
will  take  it  with  all  fixtures  fairly  belonging  to  it,  the  same  as 
the  heir.  And  there  are  some  cases  in  the  books,  where,  from  the 
language  of  the  will  and  the  surrounding  circumstances,  worin 
for  carrying  on  mechanical  or  manufacturing  business  have  been 
devised,  that  a  dear  intendment  will  sometimes  arise,  that  it 
must  have  been  the  purpose  of  the  testator  to  have  the  machinery 
and  tools,  indispensable  to  carrying  on  the  business,  go  with  the 
realty.*' 

13.  In  conclusion,  without  going  more  into  detail,  it  may  be 
safely  said,  that  in  determining  whether  a  particular  article  is  to 
be  regarded  as  a  fixture  or  not,  a  few  general  considerations  may 
commonly  be  regarded  as  decisire. 

(1.)  The  character  and  use  of  the  article  will  commonly  indi- 
cate, with  more  or  less  clearness,  whether,  according  to  the  gen- 
eral custom  of  the  country,  it  is  to  be  regarded  as  a  fixture. 

(2.)  As  to  those  classes  of  articles  where  there  is  fair  ground 
for  debate,  it  should  first  be  inquired,  what  is  the  general  prac- 
tice and  usage  of  the  country.  This  will  generally  be  found  of  a 
controlling  character. 

(3.)  If  neither  of  the  foregoing  rules  afford  any  clear  indica- 
tion in  regard  to  the  matter,  resort  must  be  had  to  the  time  and 
purpose  of  the  erection,  and  the  expectation  or  understanding 
of  the  parties  interested  in  opposite  directions  at  the  time  of  the 
ereetion  of  the  structure,  or  the  attachment  of  the  article  to  the 
freehold.    There  will  commonly  arise  out  of  this  inquiry  some 


*  BncUey  v.  Warde,  Amk  119. 

*  Hanrey  v.  Hairey,  S  fltrangSi  1141, 
'  Wood  V.  GaynoB,  Attb.  tdd* 
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dear  guide  to  the  solving  of  all  doubt  But  it  should  always  be 
borne  in  mind,  that  this  latter  mode  of  solving  the  question  is 
only  to  be  resorted  to  where  both  the  former  ones  fail  to  afford 
any  satisfactory  solution.  For  the  practice  which  has  obtained, 
in  some  of  the  American  states,  of  allowing  houses  and  barns 
and  mills  to  be  treated  as  mere  personalty,  although  built  in 
the  ordinary  mode,  upon  the  ground  of  some  oral  contract,  ex- 
pectation, or  understanding  among  the  parties  interested  therein, 
cannot  fail  to  prove  in  the  end  of  evil  consequence  and  ten- 
dency, and  cannot  be  too  decidedly  repudiated  by  all  lovers  of 
good  order  and  sound  law.^ 


SECTION   VIII. 

THE  SEPARATE  PERSONAL  ESTATE  OF  THE  WIDOW. 

1.  The  ezecator  progamptiTelj  entitled  to  all  the  personal  estate  of  the  wife  in  the 

hosband's  possession  at  the  time  of  his  decease. 

2.  If  the  wife  claims  to  retain  it  against  the  hasband,  she  most  do  it  on  special 

groands. 
(1.)  She  maj  do  this  on  the  gronnd  of  a  marriage  settlement 

a.  Forms  of  expression  sufficient  to  create  separate  estate  in  the  wife. 

b.  The  cases  seem  to  require  the  most  nneqaiyocal  langaage. 
c  Discussion  of  the  English  cases  bearing  upon  the  point. 

(2.)  Any  limitation  npon  enjoyment  in  a  gift  to  anmanied  women  holds  under  fatnra 
coyerture.  i 

(3.)  Husband  may  make  settlement  npon  wife,  either  before  or  after  marriage. 

(4.)  If  made  npon  new  and  independent  consideration,  cannot  be  questioned  by 
creditors. 

(5.)  Qifts  by  hnsband  and  wife  to  each  other  during  coverture,  sustained. 

"  Leland  v,  Gaasett,  2  Wash.  Dig.  of  Yt.  R.  835,  336 ;  s.  c.  17  Vt  R.  on 
another  trial,  403 ;  Preston  v.  Briggs,  16  Yt  R.  124 ;  Yan  Ness  v.  Pacard,  2 
Peters,  S.  C.  Rep.  137.  And  such  an  article  as  a  pump,  as  before  intimated,  if 
erected  by  Uie  owner  of  the  land,  will  go  widi  the  land  by  deed  or  mortgage, 
or  descent  or  devise.  But  if  placed  there  by  a  tenant  it  is  removable.  Mc- 
Cracken  v.  Hall,  7  Ind.  30.  So  in  regard  to  other  doubtful  cases,  the  contract  of 
the  parties  is  of  great  weight.    Brearley  v.  Cox,  4  Zab.  287. 
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(6.)  So  the  wife  maj  daim  ellowMice  m  pm-monej,  against  ezecaton,  and  some- 

timet  against  crediton. 
(7.)  The  paraphernalia  of  the  wife,  in  America^  exempt  from  all  claim  of  the  hoe- 

band*s  executors  or  creditors. 
(8.)  The  rule  of  law  upon  the  subject  in  Connecticnt. 
(9.)  The  same  in  Manadiasettt. 

}  23.  1.  Marbuoe  being  prima  facie  a  gift  to  the  husband 
of  all  the  personal  estate  of  the  wife  which  she  has  at  the  time  of 
the  marriagOy  or  which  accrues  during  the  corerture  to  her  in  her 
own  right,  the  executor  will  have  the  same  presumptive  right  to 
the  personal  estate  of  the  wife  as  of  the  husband.^ 

2.  If,  therefore,  the  wife  claims  to  retain,  as  against  the  exec- 
utor of  the  husband,  anj  of  the  personal  estate  in  the  possession 
of  the  husband,  at  the  time  of  his  decease,  she  must  do  it  upon 
special  grounds.    This  she  may  do  upon  the  grounds — 

(1.)  Of  a  marriage  settlement  before  the  marriage,  by  which 
her  pei»onal  estate  was  placed  in  the  hands  of  trustees  for  her 
own  separate  use,  with  the  consent  of  her  husband.'  And  it 
iDay  be  done  equally  by  a  settlement  made  after  marriage  in 
pursuance  of  a  parol  contract  made  before  the  marriage,  and 
recited  in  the  settlement,  as  the  ground  and  consideration  there- 
of.'   But  if  the  husband  survive  the  wife,  he  will  be  entitled  to 

'  Co.  Litt.  351,  &.  And  it  makes  no  difference  whether  the  wife  has  the 
I^al,  or  only  an  equitable,  property  in  the  thing.  Osbom  v.  Morgan,  9  Hare, 
43i. 

'  Jarnum  v.  WooUoton,  8  T.  K  618. 

'  Dnndas  v.  Dutens,  2  Cox,  285.  But  in  the  later  case  of  Warden  v.  Jones, 
t  DeG.  &  J.  76,  it  was  said  that  a  settlement  made  after  marriage,  even  although 
in  consunmiation  of  a  contract  made  before,  bat  not  recited  therein,  will  be  re- 
garded as  Tolnntary  and  not  binding  upon  creditors.  This  case  has  however  been 
questioned  in  England.  See  Bedfield's  ed.  Story  Eq.  Jur.  §  987  a,  and  note. 
The  eases  bearing  upon  this  general  question  are,  Spurgeon  v.  Collier,  1  Eden, 
55, 61 ;  Laaeence  o.  Tiemey,  1  Mac.  &  Gor.  551 ;  Randall  v.  Morgan,  12  Yesey, 
67,  73 ;  Snrcome  v.  Pinniger,  8  DeG.,  M  &  G.  571 ;  Jorden  v.  Money,  5  H.  Lds. 
Ca&  185 ;  Page  v.  Home,  11  Beav.  227 ;  Einderly  v.  Jervis,  22  Beav.  1 ;  Wild- 
man  V.  Wildman,  9  Yesey,  174 ;  Parker  v.  Brooke,  id.  588 ;  Ryland  v.  Smith, 
1  llj.  &  Cr.  58. 


156  THS  ESTATE  Of  THB  EZECXJTOS,  £Ta     [CHAP.  V. 

the  avails  of  property  settled  to  the  separate  use  of  the  wife,  in 
his  marital  right,  and  without  taking  administration  of  her 
estate.^  And  it  does  not  seem  requisite,  that  there  should  be 
trustees,  in  order  to  secure  the  separate  estate  of  the  wife,  for  ia 
cases  where  none  are  named,  if  the  property,  although  under  the 
control  of  the  husband,  is  by  him  treated  as  the  separate  estate 
of  the  wife,  and  as  such  kept  distinct  from  his  own  estate,  courts 
of  equity  will  protect  the  rights  of  the  wife.^ 

a.  There  has  been  considerable  discussion  in  the  books,  as  to 
the  form  of  a  settlement,  whether  by  deed  or  will,  which  will  be 
sufficient  to  secure  the  estate  to  the  wife  in  the  event  of  her 
surviving  the  husband.  And  while  it  is  said  that  a  trust  for  the 
wife's  own  use  and  benefit  is  not  a  trust  for  her  separate  use,^  it 
seems  to  be  agreed  that  any  language  which  clearly  indicates  a 
purpose  that  the  estate  shall  be  and  remain  under  the  separate 
control  of  the  wife,  will  be  sufficient  to  exclude  the  marital  rights 
of  the  husband.  Thus  the  expressions,  ^^  to  be  at  the  wife's  own 
disposal,"  or  "  to  be  enjoyed  independent  of  her  husband,"  or 
'^  her  receipt  to  be  a  good  discharge,"  have  been  held  sufficient.^ 

b.  In  the  case  of  Massey  v.  Parker,^  the  cases  are  somewhat 
extensively  reviewed  by  Sir  O.  Peyps^  M.  B.,  and  the  rule  declared, 
^^  that  the  cases  require  very  distinct  and  imequivocal  expres- 
skms  to  create  a  separate  interest  in  the  wife."  And  the  cases 
are  here  brought  out,  with  the  language  of  the  judges,  very 
clearly  indicating  the  most  urgent  necessity  of  the  most  une- 
quivocal  language  to  secure  personal  estate  to  the  separate  use 
of  the  wife.^    From  all  ^the  cases  it  may  perhaps  fairly  be  said, 

^  Molony  v.  KenBody,  10  Sim.  254. 

*  Beales  ti.  Spencer,  2  Y.  &  C.  C.  C.  651. 

*  1  Wins.  Exrs.  668. 
T  a  My.  &K.  174. 

*  Tyler  v.  Lake,  2  Rom.  &  My.  188,  where  the  Lord  Ghaneellor  says,  ^  The 
husband  is  not  to  be  excluded  except  by  words  which  leaTe  no  doubt."  s.  c. 
before  Vice-ChaaceUor  ShadweU^  4  Sim.  144.  See  also  Stanton  «.  Hall,  2  Ross. 
&My.  175. 
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that  in  order  to  secure  personal  property  to  the  separate  use  of 
the  wife,  there  must  be  the  use  of  language  clearly  indicating  a 
porpoee  on  the  part  of  the  grantor  or  donor  to  exclude  the  mar- 
ital rights  of  the  husband.  This  will  always  be  sufficiently 
indicated,  as  to  the  corpus  of  the  estate,  by  committing  it  to  the 
eare  of  trustees;  and  in  such  cases  very  slight  indications  of 
an  intention  that  the  wife  shall  have  the  exclusive  control  of 
the  income,  will  be  sufficient.  But  where  the  property  goes 
into  the  possession  of  the  husband  the  language  of  the  settle- 
ment, or  instrument  of  donation,  should  be  very  clear,  to  give 
the  wife  a  separate  property  in  mere  personalty ;  or  else  the 
practical  construction  should  be  fixed,  by  the  fact  of  the  hus- 
band having  all  along  kept  the  estate  separateJ^ 

c.  Our  own  views  upon  this  question  are  carefully  stated,  in 
a  recent  case,^^  in  terms  which  we  beg  leave  here  to  repeat. 
The  general  principles  of  equity  law  seem  most  unequivocally 
to  sustain  the  right  of  the  wife  to  her  separate  property,  whether 
acquired  before  or  during  the  coverture,  and,  in  the  latter  case, 
whether  the  acquisition  is  the  result  of  gift  or  inheritance,  or  is 
the  product  of  her  own  personal  earnings.  In  every  such  case 
she  will  hold  against  the  husband  and  his  heirs,  and  generally 
tgainst  his  creditors,  so '  long  as  the  husband  allows  the  wife  to 
keep  the  property  separate  from  the  general  mass  of  his  own 
estate,  although  his  own  name  may  be  used  in  the  formal  con* 
duct  of  the  business,  unless  in  the  case  of  creditors  this  may 
kad  to  a  false  credit  on  the  part  of  the  husband.^  The  case  of 
Slanning  v.  Style,^  is  a  strong  case  in  point,  in  regard  to  the 
separate  earnings  of  the  wife  during  the  coverture.  And  where 
tiie  wife  upon  her  marriage  reserves  the  right  to  dispose  of  her 


*  Porter  v.  Bank  of  iRatland,  19  Vt.  R.  410,  where  the  cases  are  extensively 
reviewed  by  DavU,  J. 
"  Bichardson  v.  The  Estate  of  Merrill,  S2  Yt  R.  27 ;  post,  §  86,  and  cases  cited. 
"  2  Story's  Eq.  Jur.  §  1387 ;  2  Roper,  Husband  and  Wife,  171  - 176. 
■  5  P.  Wms.  384,  337. 
FABT IL  14 
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personal  estate,  and  a  subsequent  concession  to  that  effect  by 
the  husband  has  been  regarded  as  equivalent,  it  was  held  that 
all  the  personal  estate  of  which  the  wife  died  possessed  was  to 
be  taken  to  be  her  separate  estate,  or  the  produce  of  it.^  In  Sir 
Paul  Neal's  Case,  cited  in  Herbert  v.  Herbert,  ^^  as  early  as  1692, 
it  was  decided,  that  if  a  ^^  woman  has  pin-money,  or  a  separate 
maintenance  settled  upon  her,  and  she,  by  management  or  good 
housewifery,  saves  money  out  of  it;  she  may  dispose  of  such 
money,  so  saved  by  her,  or  of  any  jewels,  &c.,  bought  with  it, 
by  writing  in  nature  of  a  will,  if  she  die  before  her  husband, 
and  shall  have  it  herself  if  she  survive  him ;  and  such  money, 
jewels,  &G.J  shall  not  be  liable  to  the  husband's  debts."  So, 
too,  if  the  wife,  in  the  absence  of  the  husband,  carry  on  trade 
in  millinery  and  support  herself  and  children,  the  capital  being 
furnished  by  her  friends,  although  the  business  be  carried  on  in 
the  name  of  the  husband,  the  avails  will  be  regarded  as  the  sep- 
arate estate  of  the  wife,  and  chancery  will  restrain  the  husband 
from  interfering  with  it.^  These  principles  have  been  followed 
and  enforced  by  the  courts  of  equity  until  the  present  day.  And 
it  may  now  be  regarded,  we  think,  as  fully  settled,  that  in  a  case 
like  the  present,  if  the  husband,  until  his  death,  suffer  the  wife  to 
maintain  her  separate  estate  and  so  treiftt  it  himself,  it  must  be 
so  regarded  after  his  death,  and  the  personal  representative  is  not 
called  upon  to  take  notice  of  it,  in  the  settlement  of  the  husband's 
estate.  And  if  by  accident  the  securities  are  mixed  with  those 
of  the  husband,  in  the  same  general  deposit,  but  in  a  separate 
parcel,  whereby  they  are  put  into  the  inventory  of  the  husband's 
estate,  as  in  the  present  case,  it  is  nevertheless  the  duty  of  the 
administrator  to  restore  them,  or  the  avails  of  them,  to  the 
wife.  That  is  what  we  understand  was  done  in  the  present 
case. 


^  Gore  V,  Knight,  2  Vernon,  585. 

"  Prec.  in  Ch.  44. 

^  Cecil  V.  Juxon,  1  Atk.  27d. 
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(2.)  It  has  sometimes  been  made  a  question,  how  far  limita- 
tions upon  the  enjoyment  of  a  gift  to  an  unmarried  woman 
will  control  the  enjoyment  of  the  gift  in  the  event  of  any  sub- 
sequent marriage.  But  in  the  case  of  TuUett  v,  Armstrong,^^ 
tliat  question  seems  to  be  put  at  rest  by  the  elaborate  opinion  of 
Lord  Chancellor  Coitenham.  It  was  there  held,  that  if  property 
be  given,  or  settled,  to  the  separate  use  of  a  woman  unmarried 
when  the  settlement  or  gift  takes  effect,  and  she  be  prohibited 
from  anticipating  it,  it  will,  if  not  alienated  by  her  when  dis- 
covert, be  enjoyed  by  her  as  a  separate  estate,  during  any 
coverture  or  covertures  to  which  she  may  be  afterwards  sub- 
ject, and  she  will,  during  the  existence  of  such  after-coverture, 
be  unable  to  anticipate  it. 

(3.)  So  the  husband  may  before  marriage  make  a  settlement, 
out  of  his  own  property,  upon  the  wife,  to  her  separate  use, 
and  it  will  be  valid,  unless  fraudulent  as  to  creditors.^^  And  the 
same  is  true  of  a  post-nuptial  settlement  upon  the  wife,  made 
by  the  husband.  It  will  be  good  as  to  all  except  creditors  and 
bona  fide  purchasers,  and  as  to  creditors,  unless  fraudulent  as  to 
their  rights.  But  as  such  settlements,  after  marriage,  seldom 
occur,  except  as  a  safeguard  against  the  contingencies  of  busi- 
ness, it  will  require  close  scrutiny  to  see  that  no  existing  or 
contemplated  wrong  against  creditors  is  thereby  suffered.  The 
question  has  generally  been  made  to  turn  upon  the  amount 
of  the  husband's  property  relatively  to  his  indebtedness,  at  the 
time  of  making  the  settlement  of  property  upon  his  wife.  If 
he  still  retain  ample  means  for  the  payment  of  all  existing  and 
contemplated  debts,  the  settlement  will  be  entirely  valid  even  as 
to  existing  creditors,  but  otherwise  not.^^    It  is  regarded  as  a 

*  4  My.  &  Cr.  377.  The  rule  seems  to  be  different  in  Pennsylvania.  Ham- 
enley  r.  Smith,  4  Whart  126  ;  Hemphill  v.  Harford,  3  W.  &  S.  216  ;  Craig  v. 
Watt,  8  Watts,  498 ;  Quigley  v.  Commonwealth,  16  Penn.  St  353. 

^  Campion  v.  Cotton,  17  Yesey,  264  ;  Brown  v.  Jones,  1  Atk.  188, 190. 

"  Brackett  v,  Waite,  4  Yt  R.  389,  where  the  cases  are  extensively  dis- 
eossed  by  Baylies,  J.     See  also  Lush  v.  Wilkinson,  5  Yesey,  384 ;  Townsend  v. 
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badge  of  fraud,  where  the  husband  reserves  the  power  of  revok- 
ing the  settlement,  or  continues  in  possession  of  the  estate.^^ 

(4.)  But  where  the  settlement  upon  the  wife  by  the  husband 
is  made  upon  some  valid  and  distinct  consideration,  it  will  not 
be  held  fraudulent  as  to  creditors  even.  Thus,  if  made  in  con* 
sideratiou  of  an  advancement  by  the  father  or  friends  of  the 
wife,*^  or  an  increase  of  portion  falling  to  the  wife,  or  in  con- 
sideration of  the  wife  relinquishing  her  right  to  dower,  or  her 
jointure,  or  property  settled  to  her  separate  use,  the  settlement 
will  be  valid  unless  greatly  exceeding  the  consideration.^ 

(5.)  If  the  wife  direct  the  income  of  her  separate  estate  to 
be  paid  to  her  husband,  it  can  never  be  reclaimed  to  her  separate 
use.^  And  gifts  to  the  wife  by  the  husband  during  coverture 
are  generally  sustained.^  And  stock,  purchased  by  the  husband 
in  the  joint  names  of  himself  and  wife,  will  go  to  the  wife  by 
survivorship.^ 

(6.)  Gifts  by  the  husband  to  the  wife  by  way  of  pin-money, 
as  it  is  called,  become  the  exclusive  property  and  estate  of  the 
wife,  and  the  executor  of  the  husband  has  no  claim  upon  it.^ 
This  will  include  such  profits  as  the  wife  may  derive  from  the 
sale  of  butter,  eggs,  poultry,  pigs,  fruit,  and  such  other  similar 

Westacott,  2  Beav.  340 ;  Skarf  v.  Soulby,  1  McN.  £t  6.  864.  The  existence  of 
debts  otherwise  secared,  or  which  the  settlement  provides  shall  be  paid;  will  not 
affect  such  settlement.  Stephens  v.  Olive,  2  Br.  C.  C.  90 ;  Ge6rge  v.  Milbank, 
9  Vesey,  190,  194. 

»  1  Wms.  Exrs.  671,  672. 

"  ColvUe  V.  Parker,  Cro.  Jac.  158. 

"  Cottle  V.  Fripp,  2  Vern.  220 ;  Hewison  v.  Negus,  16  Beav.  594 ;  Ward 
V.  Shallet,  2  Yes.  Sen.  16. 

»  Galon  v.  Rideoat,  1  McN.  &  G.  599.  But  see  Darkin  v.  Darkin,  1 7  Beav. 
578. 

*■  1  Wms.  £2crs.  675;  Mews  v.  Mews,  15  Beav.  529. 

M  Yance  v,  Yance,  1  Beav.  605 ;  Rider  v.  Kidder,  10  Yesey,  360;  and  Mr. 
Beames*  note  of  case  of  Lorimer  v.  Lorimer,  id.  S67;  Searing  t;.  Searing,  9 
Paige,  283. 

*  See  remarks  of  Lord  Brougham  in  Howard  v.  Digby,  8  Bligh,  224 ;  8.  G, 
2  CI.  &  Fin.  634. 
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matters  as  the  hnsband  allows  the  wife  to  take  for  her  own 
nse.^  But  it  has  sometimes  been  held  that  the  wife's  pin-monef, 
when  of  considerable  amount,  may  be  charged  with  the  hus-> 
band's  debts,  although  exempt  from  all  control  of  the  husband 
or'any  one  claiming  under  him.^  But  such  a  distinction  would 
seem  without  any  just  foundation,  unless  there  was  reason  to 
suppose  that  the  allowance  was  made  to  enable  the  wife  to  secure 
an  unreasonable  amount  out  of  her  husband's  estate,  to  the 
unjust  detriment  of  his  creditors.  The  right  of  the  wife  to  claim 
arrears  of  pin-money,  due  from  her  husband's  estate,  and  other 
matters  connected  with  the  subject,  will  be  found  very  satisfac- 
torily discussed  in  the  case  of  Howard  v.  Digby,  already  alluded 
to.* 

(7.)  The  paraphernalia  of  the  wife,  which  includes  her  wear- 
ing apparel,  jewelry,  and  ornaments,  is  held,  in  the  American 
states  certainly,  exempt  from  all  claim  on  the  part  of  the  ex- 
ecutor or  creditors  of  the  husband.  Tiie  English  courts  seem 
to  hare  considered  that  the  widow's  paraphernalia  might,  under 
some  circumstances,  be  liable  to  the  payment  of  the  husband's 
debts.®  But  even  the  English  courts  hold  that  all  other  property 
dcToted  to  the  payment  of  debts  must  first  be  resorted  to  ;  and  if 
that  is  not  done,  she  will  be  entitled  to  indemnity  for  the  loss  of 
her  paraphernalia,  out  of  such  property.^  So,  real  estate  charged 
with  the  payment  of  debts  must  be  resorted  to,  even  by  the 
English  law,  before  the  paraphernalia.^    And  although  the  hus- 

"  WUImq  o.  Pack,  Free.  Ch.  295. 

•Ibid. 

"  Wnison  V.  Pack,  P^rec.  Ch.  295,  297.  The  Chancellor  here  said:  <<The 
paraphernalia  being  onlj  superfluities  and  ornaments  to  the  wife,  was  the  reason 
the  law  subjected  them  to  the  husband's  debts,  rather  than  that  his  creditors 
dxmld  starve."  But  his  lordship  here  considers,  that  if  they  were  purchased 
with  money  belonging  to  the  wife  before  marriage,  or  inherited  by.  her  during 
coTcrture,  or  saved  from  a  separate  allowance,  or  by  way  of  pin-money,  or  from 
her  separate  earnings,  she  might  hold  them  against  his  creditors. 

*  Aldrich  V.  Cooper,  S  Vesey,  8S2. 

*  Boyntun  v.  Boyntun,  1  Cox,  106  ;  Northey  v.  Northey,  2  AtL  77. 

14* 
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band  maj,  it  is  said,  dispose  of  the  wife's  paraphernalia  during 
the  coverture,  it  cannot  be  taken  for  the  payment  of  legacies 
after  his  decease.^  The  tendency  of  the  A.merican  decisions 
is  unquestionably  to  adopt  a  liberal  construction  in  &yor  of 
extending  the  exemptions  of  wearing  apparel,  so  as  to  include 
articles  of  jewelry  worn  for  ornament  and  convenience.  But  in 
some  cases  very  nice  distinctions  have  been  made.^  By  the  Civil 
law,  it  seems  that  the  paraphernalia  in  all  cases  go  to  the  wife, 
to  the  exclusion  of  the  executor  as  well  as  the  creditors  of  the 
husband.^  And  we  think  this  view  generally  prevails  in  the 
American  states. 

(8.)  In  Connecticut,  the  husband's  executor  seems  to  be  held 
entitled  to  take  a  distributive  share  of  the  wife  in  an  estate, 
even  where  no  decree  of  distribution  is  made  during  the  life  of 
the  husband.^  But  the  husband  does  not,  upon  the  death  of 
the  wife,  become  entitled  to  any  estate  secured  to  her  separate 
use,  but  it  goes  to  her  personal  representative.^  The  hus- 
band, as  against  himself,  his  heirs,  and  his  personal  repre- 
sentatives, may  make  a  suitable  provision  for  his  wife  during 
coverture.^  But,  where  this  is  claimed,  the  proof  should  be 
very  clear,  and  there  should  be  no  question  of  the  wife  being 
meritorious.^ 

(9.)  The  wife  having  a  promissory  note  against  a  third  per* 
son  at  the  time  of  marriage,  and  retaining  the  same  until  the 
death  of  the  husband,  and  the  promisor  having  given  a  note  for 
the  accruing  interest  payable  to  her  order,  and  the  husband  hav- 
ing repeatedly  declared  that  he  had  no  claim  for  the  money,  the 


"  Tipping  V,  Tipping,  1  Peere  Wms.  729 ;  Snelson  v.  Corbet,  3  Atk.  369. 
"  Sawyer  v.  Sawyer,  28  Vt  R  249. 

"  1  Wms.  Exrs.  682 ;  Swinb.  pt.  6,  §  7,  pi.  5 ;  Succession  of  Richardson,  14 
IJa.  Ann.  1. 
**  Griswold  v,  Penniman,  2  Conn.  564. 
*  Baldwin  t;.  Carter,  17  Conn.  201. 
»  Riley  v.  Riley,  25  Conn,  154. 
"  Paschali  v.  Hall,  5  Jones  Eq.  108. 
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wife  was  held  entitled  to  retain  both  principal  and  interest  against 
the  hasband's  personal  representative.^  And  gifts  of  bank  shares 
to  the  wife  by  the  husband  during  coverture,  are  held  valid  as 
against  all  except  his  creditors.^ 


SECTION   IX. 

THE  ISTATE  OF  THE   EXECUTOR    OB  ADMINISTRATOR  IN  THE  GH0SE3 

IN  ACTION  OF- THE  DECEASED. 

I.  At  oommon  law  all  adjoni  of  contiaet  snrviTa,  vnless  it  be  acconnt. 

1  Bj  tlM  equity  of  early  SngUsh  ttatates,  all  actions  affecting  personal  property  tnr- 

▼ire, 
S.  The  late  statutes  in  England  and  in  most  of  the  American  states  proyide  that 

remedies  for  injmies  to  real  estate  shall  snrriye. 

4.  Tha  remedy  for  personal  ifljories  ceased  with  the  life  of  the  peison,  until  recent 

« 

statutes, 
n.  5.  Similar  rule  pretrails  in  American  states  as  under  English  statutes. 

5.  Some  actions  of  tort  for  neglect  of  duty,  affecting  personal  estate,  wfll  surviye. 

6.  and  n.  13.  And  actions  of  contract  will  snnriye,  although  no  damage  accrue  to  the 

estate. 

§  24.  1.  The  first  inquiry  under  this  head  will  be  what  causes 
of  action  in  favor  of  the  deceased  will  survive  to  his  personal 
representative.  The  rule  at  common  law  seems  to  have  been 
limited  to  actions  of  contract,  that  of  account  only  being  ex- 
cepted, on  the  ground  that  it  was  of  a  fiduciary  nature,  and  per- 
sonal to  the  testator.^ 

2.  But  by  the  early  English  statutes,'  which  have  been  gen- 
erally regarded  as  part  of  the  common  law,  and  as  such  adopted 
in  the  American  states,  in  the  practice  of  the  courts,  it  was  pro- 

"  Phelps  V.  Phelps,  20  Pick.  556. 
*  Adams  v.  Brackett,  5  Met  280. 

^  Wheatley  v.  Lane,  1  Saund.  216  a,  and  n«  (1) ;  Ca  Litt  89  b. 
*  lEdw.  1,  St  1,  eh.  8;  4  £dw.  S,  eh.  7;  15  Edw.  8,  cli.5;  25  Edw.  8,  ch. 
5;  81  Edw.  8,  eh.  11. 
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Tided  that  actions  of  replevin  and  of  detinue  for  the  recoverj  of 
the  goods  of  the  deceased  in  specie,  and  some  others  in  the  form 
of  actions  of  tort,  as  well  as  actions  upon  bail-bonds,  should  sur- 
vive to  the  personal  representative.  It  is  now  well  settled,  under 
the  equitable  construction  of  these  statutes,  that  all  rights  of 
action  for  the  recovery  of  property,  whether  real  or  personal,  sur- 
vive to  the  personal  representative,  as  well  as  those  of  contract. 
Thus,  actions  of  trespass  de  bonis  asportatis,  all  actions  of 
detinue,  and  trover,  and  of  ejectment,  survive.  And  it  has  been 
said  that  by  the  equitable  construction  of  these  statutes,^  that 
the  executor  or  administrator  may  have  the  same  action  for 
any  injury  done  to  the  personal  estate  of  the  deceased  in  his  life- 
time, whereby  it  has  become  less  beneficial  to  the  executor  or 
administrator,  that  the  deceased  himself  might  have  had,  so  that 
they  may  now  maintain  the  actions  already  named,  as  well  as 
actions  for  false  returns,  for  escapes,  and  other  actions  of  a  like 
kind.' 

8.  Under  the  early  English  statutes  of  Edw.  8  &  6,  there 
seems  to  have  been  no  provision  for  the  personal  representative 
to  maintain  any  action  for  injuries  done  to  the  real  estate  of  the 
decedent  during  his  life.  To  remedy  this  evil,  the  later  English 
statutes  ^  have  made  provision,  and  similar  statutes  exist  in  most 
of  the  American  states,  by  which  actions  of  trespass  on  the  free- 
hold, waste,  nuisance,  and  the  like,  survive. 

4.  At  common  law,  and  until  a  very  late  day,  all  actions  for 
personal  injuries  died  with  the  person,  so  that  no  actions  of 
assault  and  battery,  false  imprisonment,  slander,  libel,  and  the 
like,  nor  any  action  for  injuries  caused  to  the  person  by  reason 
of  negligence  or  want  of  due  care,  by  means  of  which  damage 
occurred  to  the  person  of  the  deceased,  could  be  maintained  by 
his  personal  representative.     But  by  a  late  English  statute,^  it 

*  Wheatley  v.  Lane,  1  Saund.  216,  and  n.  (1). 
«  8  &  4  Wm.  4,  ch.  42,  §  2. 

*  9  &  10  Vic  ch.  93,  entitled  "  an  act  for  compensating  the  families  of  persona 
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is  provided  that  ^*  whensoever  the  death  of  any  person  shall  be 
caused  bj  wrongful  act,  neglect,  or  default,  and  the  act,  neglect, 
or  default  is  such  as  would,  if  death  had  not  ensued  have  en* 
titled  the  party  injured  to  maintain  an  action  and  recover  dam* 
ages  in  respect  thereof,  then  and  in  every  such  case  the  person 
who  would  have  been  liable  if  death  had  not  ensued  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death  of 
ttie  person  injured,  and  although  the  death  may  have  been 
caused  under  such  circumstances  as  to  amount  in  law  to  fel- 
ony." It  is  abo  provided  that  the  action  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  or  child  of  the  deceased,  and  shall 
be  brought  in  the  name  of  the  executor  or  administrator.  Sim- 
ilar statutes  now  exist  in  most  of  the  American  states.  Many 
difficult  and  perplexing  questions  have  arisen  in  actions  under 
this  and  similar  statutes  in  the  English  and  American  courts,  in 
regard  to  the  mode  of  estimating  damages,  which  it  will  not  be 
important  to  discuss  here.  We  have  given  attention  to  the  sub- 
ject elsewhere.^ 

5.  There  are  many  actions  in  the  form  of  tort,  or  which  may 
be  brought  in  that  form,  as  against  an  attorney  and  others  em- 
ployed in  their  art  or  profession,  for  neglect  of  duty,  where  the 
surviving  of  the  cause  of  action  will  depend  upon  the  fact  of 
the  negligence  having  produced  injury  to  the  estate  of  the 


killed  by  aocidents."  The  Americftn  states  have,  in  the  main,  kept  pace,  not 
only  with  the  rales  of  the  common  law,  but  with  the  advancing  qualifications  in- 
troduced by  the  English  statutes  in  regard  to  the  survivorship  of  actions  in  &var  of 
the  personal  representative.  But  causes  of  action  arising  from  mere  torts,  such 
ss  the  de&nlt  of  a  postmaster,  in  his  clerks  embeczling  money  from  letters,  do 
not  survive.  Franklin  v.  Low,  1  Johns.  896.  Upon  the  death  of  any  person 
domiciled  within  the  state,  bis  personal  representative,  appointed  by  the  proper 
pn^te  court  of  the  state,  will  succeed  to  all  the  rights  of  personalty,  both  of 
ehoses  in  action  and  possesnon,  as  of  the  day  of  the  decease.  Bullock's  Admr« 
9.  Bogers,  16  Y t  B.  294;  Heidenheimer  v.  Wilson,  81  Barb.  686 ;  Beecher  v. 
Bockmgham,  IS  Conn.  R.  110. 
■  Bedfield  on  Boilw.  837-841. 
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deceased,  as  where  the  default  was  in  investigating  title  to  an 
estate.*^  The  court  here  intimate  an  opinion  arguendo,  that  for 
an  injury  by  upsetting  a  coach,  whereby  the  deceased  became 
unable  to  attend  to  his  business,  and  thus  his  property  became 
lessened,  that  the  personal  representative  may  sue  in  assumpsit 
and  recover.  But  it  has  been  held,  that  although  the  form  of 
action  be  in  assumpsit,  no  recovery  can  be  had  by  the  personal 
representative,  where  the  damage  consisted  entirely  in  the  per* 
sonal  suffering  of  the  deceased,  without  any  injury  to  his  personal 
estate.  Thus  it  was  held,  that  no  action  could  be  maintained  by 
an  administrator  for  a  breach  of  promise  of  marriage,  where  no 
special  damage  is  alleged.^  Tliis  case  was  supposed  at  one  time 
to  have  established  the  rule  that  the  personal  representative  could 
maintain  no  action  for  breach  of  contract,  express  or  implied, 
during  the  life  of  the  decedent,  unless  the  personal  estate  were 
thereby  diminished ;  but  the  rule  seems  not  maintainable  upon 
the  more  recent  cases. 

6.  Thus  it  seems  now  settled,  that  in  regard  to  covenants  for 
title  running  with  the  land,  although  there  may  have  been  a 
formal  breach  in  the  lifetime  of  the  ancestor,  yet  if  the  principal 
injury  be  to  the  inheritance,  the  action  will  belong  to  the  heir  and 
not  to  the  personal  representative.^  But  it  is  also  well  settled^ 
that  if  the  ultimate  damage  is  sustained  in  the  lifetime  of  the  an* 


^  Knights  V.  Quarles,  2  Brod.  &  Bing.  102. 

*  Chamberlain  v,  Williamson,  2  M.  &  S.  408.  Lord  EUenboraugh^  in  giving 
judgment  here,  lays  down  the  rale,  that  the  damage  to  be  recovered  by  an  ex* 
ecutor  or  administrator,  even  if  the  action  be  in  form,  contract,  most  be  siich  as 
^' operates  to  the  temporal  injuiy  of  the  personal  estate"  of  the  deceased,  and 
not  an  injm*y  solely  to  his  person  or  feelings.  Else,  ssdd  his  lordship,  actions 
accruing  out  of  injuries  to  the  life  or  health,  arising  out  of  the  unskilfulneas  of 
medical  practitioners,  the  imprisonment  of  the  party  brought  on  by  the  negli- 
gence of  the  attorney,  might  be  maintained  by  the  personal  representatiye.  See 
also  Stebbins  v.  Palmer,  1  Pick.  71,  where  it  is  held  that  an  action  for  breach  of 
promise  of  marriage  does  not  survive  against  the  administrator  of  the  promisor. 

*  Kingdon  v.  Nottle,  1  M.  &  S.  855 ;  King  v.  Jones,  5  Taunt  418. 
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cestor,  his  personal  representative  maj  sue  upon  the  coreuant.^^ 
This  rule  seems  fullj  established  bj  the  more  recent  English 
cases,^  and  that  the  recovery  may  be  had  without  averring  dam- 
age to  the  personal  estate  of  the  deceased.  There  is  no  question 
the  personal  representative  may  maintain  an  action  upon  a  breach 
of  contract,  or  for  a  breach  of  duty,  where  the  cause  of  action 
survives,  although  the  deceased  stood  in  the  relation  of  trustee 
merely."  So,  it  has  been  held,  the  executor  may  maintain  an 
action  upon  notes  due  the  testator  and  secured  by  mortgage,  al- 
though specifically  bequeathed.^ 


SECTION   X. 

TBE  BIGHT  OF  THE  BXECUTOB  TO  PABTICULAB  SPECIES  OF  PBOP- 
KBTT.  ANNUITIES.  CORPOBATE  STOCKS.  PUBUC  STOCKS.  AP- 
PRENTICES.     COPTBIGHTS.      APPOBTIONMENT.      SURVIVORSHIP. 

I.  Aonnitiei  defined.    Thej  are  generally  regarded  as  mere  personalty, 

i.  May  l)e  specially  granted  to  heirs,  or  made  a  charge  on  real^. 

3.  Shares  in  joint-stock  corporations  now  regarded  as  personalty. 

4.  Property  in  pnblic  stocks,  state  and  national,  mere  personalty. 

5.  The  daty  of  master  and  apprentice  strictly  pa!8onal,  and  does  not  sanrire. 

6.  literary  property,  and  that  in  works  of  art,  personal,  and  goes  to  execntor. 

7.  Bent  doe  npon  a  reTersion  wiU  go,  as  an  incident,  to  the  heir. 

8.  Bat  rent  accming  upon  a  chattel  interest,  goes  to  the  executor. 

9.  Where  part  of  the  land  leased  is  freehold  and  part  a  chattel  interest,  the  rent  will 

be  apportioned  to  the  heir  and  executor  accordingly. 

*  Kingdon  v.  Nettle,  1  M.  &  S.  355,  865,  366 ;  Lucy  t;.  Leyington,  2  Lev. 
26;  8.  c.  2  Keb.  S81. 

^  Baymond  v.  Fitch,  2  Crompt,  M.  &  R.  588;  Ricketts  v.  Weaver,  12  M.  & 
W.  718. 

"  1  Wins.  Exrs.  721 ;  Hall,  Admr.  v,  Walbridge,  2  Aikens,  Yt  R.  215,  219. 

"  Ciyst  V,  Gryat,  1  Smith,  (Ind.)  370.  Damages  for  flowing  land  occaflioned 
in  the  lifetime  of  the  decedent,  and  for  which  he  had  recovered  judgment,  and 
the  SQit  was  pending  on  exceptions  at  the  time  of  his  death,  will  go  to  the  per- 
Booal  representative  and  not  to  the  heir.  Upper  Appomattox  Ca  t^.  Hardings, 
11  Gratt  (Virg.)  1. 
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10.  Where  the  demise  coTers  the  whole  interest,  or  the  rent  is  serered,  it  goes  to  ez- 

eentor. 

11.  •  Bent  at  common  law  not  apportionable  npon  part  of  die  term. 

12.  And  the  same  rale  holds  between  tenant  for  life,  and  him  in  remainder. 

13.  Annuity  not  apportionable,  bat  accming  interest  is. 

14.  Joint  owners  of  choses  in  action  sne  by  snrviyorship,  bnt  in  tmst. 

15.  The  personal  representative  may  sne  as  trustee  for  the  real  owner. 

§  25.  1.  An  annuity,  which  is  the  grant  of  a  sum  of  money  to 
be  paid  annually,  and  which  may  be  for  life,  for  a  term  of  years, 
or  in  perpetuity,  is  generally  regarded  as  mere  personalty,  and, 
as  such,  will  pass  to  the  personal  representative  of  the  annuitant, 
where  it  extends  beyond  his  own  life,  unless  there  be  some  ex- 
press provision  to  the  contrary.^ 

2.  But  the  cases  all  seem  to  agree,  that  if  the  annuity  be 
specially  granted  to  the  annuitant  and  his  heirs,  it  will  go  to  such 
heirs,  and  not  to  the  executor  or  administrator.^  And  an  an- 
nuity, made  a  special  charge  or  condition  of  the  devise  of  real 
estate,  will  create  a  legal  rent-charge,  and  to  that  extent  becomes 
an  interest  in  realty.' 

3.  Some  of  the  early  English  cases  treated  shares  in  joint-stock 
incorporated  companies  as  real  estate,  on  account  of  the  profits 
arising  or  growing  out  of  the  use  of  the  realty  ;  but  the  settled 
rule,  both  in  England  and  America,  at  present  is,  that  the  shares 
in  all  corporations,  or  what  is  commonly  denominated  corporate 
stocks,  are  mere  personalty.^ 


'  Taylor  v,  Martindale,  12  Sim.  158;  Torner  t^.  Turner,  Amb.  776;  s.  c.  1 
Br.  C.  C.  816;  Earl  of  StaflTord  v.  Buckley,  2  Ves.  Sen.  170;  Lady  Holder^ 
nesse  v.  Lord  Carmarthen,  1  Br.  C.  C.  377.  An  annuity  is  payable  annually,  un- 
less otherwise  provided  in  the  instrument  of  donation,  and  consequently  the  first 
payment  becomes  due  one  year  from  the  decease  of  the  testator.  Booth  v.  Ain- 
merman,  4  Bradf.  Sur.  R.  129. 

*  Co.  Litt  20  a,  and  note ;  1  Wms.  Exrs.  722. 

*  Bamsay  v,  Thomgate,  16  Sim.  575,  by  Sir  L.  Skadwdlf  yice-Chancellor. 

*  Buckeridge  v.  Ingram,  2  Yes.  Jr.  652 ;  Fortmore  v.  Bunn,  1  B.  &  C,  694, 
699,  702;  Bank  of  Waltham  t^.  Waltham,  10  Met  884;  Redfield  on  Railways^ 
89,  40,  and  numerous  cases  cited. 
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4.  Shares,  or  annuities,  in  the  Bank  of  England,  and  all  prop- 
erty in  the  public  funds,  by  express  statutes  ^  in  England,  are 
declared  personal  estate ;  and  it  is  also  provided  by  statute  that 
the  same  shall  not  descend  to  the  heir.  The  same  rule  extends 
to  all  the  public,  state,  and  national  stocks  in  America.  It  was 
at  one  time  doubted  in  England,  whether,  in  case  of  the  specific 
bequest  of  public  stocks,  the  same  vested,  as  assets,  in  the  execu- 
tor, so  as  to  require  his  assent  to  give  effect  to  the  legacy ;  ^  but 
it  was  finally  held,  that  it  did  so  vest,^  and  that  it  should  be  re- 
garded and  treated,  in  all  respects,  as  pure  personalty,  and  will 
pass  under  a  bequest  as  such.^ 

5.  It  seems  to  be  a  settled  rule  of  the  English  law,  that  in  the 
ordmary  case  of  apprenticeship,  after  the  death  of  the  master,  the 
executor  will  have  no  interest  in  the  apprentice.  The  early  cases 
are  numerous  and  full  to  this  point,  the  obligation  to  instruct 
bemg  regarded  as  personal  to  the  master,  and  as  the  continuing 
consideration  for  the  apprentice's  duty  of  service.®  There  are 
statutory  regulations  by  which,  in  England  and  some  of  the 
American  states,  apprentices  may  be  bound  to  others,  under 
some  circumstances,  in  case  of  the  death  of  the  master .^^ 

6.  The  interest  in  literary  property,  and  that  in  works  of  art, 
or  in  patent  rights,  will,  upon  the  decease  of  the  original  propri- 
etor, vest  in  the  personal  representative,  and  he  may  obtain  the 
renewal  of  copyright,  or  of  the  patent.^^ 

*  1  Gea  1,  §  2,  ch.  19 ;  8  and  9  Yic.  cb.  91,  §  1. 

*  Pettson  V.  Bank  of  England,  2  Br.  C.  C.  529 ;  s.  c.  2  Ck)x,  175. 

'  Bank  of  England  v.  Moffat,  3  Br.  C.  C.  260 ;  Bank  of  England  v.  Lunn^ 
15  Yeaey,  569. 

*  Lord  Eldan,  in  Ripley  v.  WaterworUi,  7  Yesey,  425,  440;  Franklin  v. 
Bank  of  Eng^d,  1  Rasa.  Ch.  Gas.  575,  589. 

*  Baxter  v.  Bnifield,  2  Str.  1266;  Coyentiy  v.  Woodhall,  Hob.  134;  Bex  v. 
Pedc,  1  Salk.  66,  and  cases  cited ;  post,  §  39,  pL  38. 

»  2  N.  Y.  Bev.  Stat.  160,  {§  41, 42. 

^  1  Wnu.  EzxB.  730 ;  Wilson  v.  Booaseaa,  4  How.  U.  S.  646,  where  it  is 
lidd  the  personal  representatiTe  may  obtain  Ute  renewal  of  a  patent  for  the 
benefit  of  aa  assignee  of  the  deceased  patentee. 

FABTn.  15 
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7.  In  all  cases  where  the  ow&elr  of  a  fee,  or  of  an  estate  in 
land  descendible  to  the  heir,  leases  the  estate  for  a  term  extend- 
ing beyond  his  own  life,  but  for  less  than  the  whole  period  of  the 
duration  of  his  interest,  so  that  there  is  a  reversion  in  the  estate 
reserved  to  himself  and  his  heirs,  the  rent  accruing  after  the 
decease  ot  the  lessor  will  go  to  the  heir,  as  an  incident  of  the 
reversion,  and  not  to  the  personal  representative.^^ 

6.  But  if  the  estate  leased  be  of  a  term  of  years  in  the  lessor, 
which  was  a  mere  chattel  interest,  the  rent  reserved  will  go  to 
the  personal  representative,  whether  there  be  any  reversion  of 
part  of  the  term,  or  it  be  all  embraced  in  the  lease.^ 

9.  Bat  if  pairt  of  the  land  leased  was  held  by  the  lessor  in  fee, 
and  part  for  a  term  of  years,  so  that  part  of  the  rent  belongs  to 
the  heir^  and  part  to  the  executor  or  administrator,  then  the  rent 
shall  be  apportioned,  according  to  the  proportion  of  each.^^ 

10.  And  if  the  lease  cover  the  entire  estate  of  the  lessor,  so 
that  there  is  no  revernon,  the  rent  will  belong  to  the  personal 
representative  and  not  to  the  heir.^  And  where  the  rent  is 
sevei^d  from  the  reVerBion  by  being  devised  to  a  third  person,  it 
will  then  go  to  the  executor  or  administrator  of  the  devisee,  in 
the  event  of  his  decease  before  the  term  expires.^ 

11.  At  common  law,  no  portion  of  the  rent  reserved  oonld  be 
recovered  u&less  th^  tenant  was  sufiered  to  enjoy  the  premises 
for  the  full  term  for  which  the  rent  was  reserved,  there  being  no 
apportionment  of  the  rent,  unless  by  the  special  provision  of  the 
demise,  so  that  if  tenant  for  life  had  underlet  for  years,  the 
rent  being  payable  on  a  certain  day,  and  the  lessor  died  the 
day  before  the  rent  became  due,  or  even  on  the  same  day,  but 


"  dadxeviere]!  t^  FMggatt,  3  Ssiiiid.  367  a,  887  by  aSd  iidte,  Where  dis  taAj 
attthorities  are  collected  and  earelbliy  zeviewed* 
"  Ibid«    Bat  Bee  contra,  Stinson  v.  StiniMn,  88  M6.  £.  MS. 
»  1  Witts.  Exrs.  781. 
«  Baker  t?.  GiMlin^  1  Biag.  N.  a  1». 
^  1  Wnu.  EzzB.  782. 
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before  the  hour  of  sunset,  when  rent  was  demaudable,  no  rent 
eould  be  recovered  for  that  unexpired  term.  But  by  a  late  Eng- 
lish statute  the  courts  are  allowed  to  make  an  equitable  appor- 
tionment in  sudi  easea.^^ 

12.  But  always,  in  these  cases,  where  tiie  lease  Is  binding  upon 
the  one  entitled  in  remainder  as  well  as  upon  him  who  is  seised 
for  life  only,  the  tenant  will  be  compellable  to  pay  rent,  for  he 
will  be  seouDod  in  the  enjoyment  of  his  full  term.  But  in  all  such 
cases,  where  tiie  lessor  who  is  traant  br  life  dies  before  the  rent 
beoomes  due,  it  will  all  go  to  the  remeindw-man,  although  most 
of  it  was  earned  before  his  estate  took  eflfoct  in  possession.^^ 

13.  There  is  a  distinction  in  regard  to  apportionment,  between 
•n  annuity  and  the  aceruing  interest  upon  a  giyen  sum,  which 
produces  the  saoeie  amount.  In  the  former  case,  unless  the 
ttmnitant  Uve  till  the  annuity  becomes  due,  nothing  can  be  re- 
eoveied  by  fais  personal  representative,  but  in  the  latter  case,  he 
will  be  entitled  to  daim  aU  the  interest  which  had  aocnied  at 
the  time  of  the  decease.^  And  there  is  an  analogous  distinc- 
tion between  annuities  and  accruing  interest,  when  made  the 
saigect  of  bequests,  ^3  to  the  time  the  bequest  becomes  opera- 
tiTc.    In  the  case  of  an  annuity  bequeathed,  it  begins  from  the 

'  1  Wms.  Ezis.  759,  740 ;  11  Geo.  2,  c.  19,  §  15,  and  the  explanatory  act, 
4  Wm.  4,  c  92.  And  rimilar  statatee  exist  in  many  of  the  American  states. 
Bat  it  was  held  in  New  Yoiic,  that  such  a  statute  only  appUes  to  leases  made  by 
tlie  tenant  for  life  and  not  to  those  made  by  lihe  testator.  StQlwell  v.  Doughty, 
$  Brad£  JSnr.  Bep.  S59,  And  where  the  will  provides  for  the  payment  of  an 
auni^  in  qqacterly  instalments,  upon  the  first  days  of  January,  April,  July, 
and  Oetober,  and  to  commence  immediately  after  the  testator's  death,  which 
occmxed  in  the  month  of  August,  it  was  held,  there  could  he  no  apportionment 
of  the  first  instalment,  hot  tiiat  a  full  quarter  fJ^ould  be  paid  on  the  first  day  of 
Ostpber  following  4he  death  of  the  teetiitor.  Grifwold  v.  Gcjswol^i  4  Bnidf. 
8er.  B^  ^16.  The  role  of  the  commoi^  law  agaimit  appor^nment  of  annuities 
has  been  often  reoogqized  in  the  AinericsJi  st%te9t  T^gipn  v,  Swett,  Q  Met> 
194 ;  Phelps  «.  Culver,  6  Y t  B-  430. 

"  Norris  V.  Harrison,  2  Madd.  268 ;  1  Wms.  Exrs.  73$,  737. 

*  1  Story  Eq.  Jur.  §  480,  and  cases  cited  in  ppte^. 
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death  of  the  testator,  and  the  first  pajment  becomes  due  in  one 
year  thereafter ;  but  where  the  interest,  or  net  income  of  a  cer- 
tain sum  is  given,  it  wUl  not  begin  to  run  until  one  year  from 
the  decease  of  the  testator,  and  the  first  payment,  consequently, 
becomes  due  in  two  years  from  that  date.^ 

14.  Choses  in  action,  made  payable  to  copartnerships,  or  to 
joint-owners  merely,  can  be  sued  only  in  the  name  of  the  sur- 
▼irors,  on  the  death  of  one  of  the  parties  to  whom  made  pay- 
able.^ But  in  cases  of  mere  partnership,  the  sarviying  partner 
holds  in  trust  for  the  firm,  and  after  paying  all  debts  due,  must 
account  for  the  share  of  any  remaining  surplus  to  the  personal 
representative  of  the  party  entitled. 

15.  The  personal  representative  may  maintain  an  action  upon 
all  choses  in  action  made  payable  to  the  decedent,  although  at 
the  time  of  his  decease  he  retained  no  interest  in  the  chose,  hav- 
ing parted  with  the  same  by  sale  or  gift,^  the  executor  or  ad- 
ministrator suing  as  trustee  for  the  real  owner  in  such  cases. 


SECTION  XI. 

BIGHT    OF  THE   PBB80NAL    BEPBESENTATIVE   TO   CHOSEB   IN   ACTION 

AS  BETWEEN  HUSBAND  AND  WIFE. 

1.  The  wife's  right  to  her  cfaoBOB  in  action,  aocming  both  before  and  after  ooTertora^ 

defined. 

2.  Bent  dne  npon  a  demise  of  her  land  in  their  joint  names  will  snnriTe  to  her. 

3.  What  acts  on  the  part  of  the  hnsband  wiU  defeat  the  wife's  snrriTorship. 

(1.)  Husband  receiving  the  accming  interest  npon  her  choses  in  action  will  not  defeat 
her  right  of  surrivorshtp. 

^  Lawrence  v.  Embree,  S  Bradf.  Snr.  Bep.  364.    See  note  17,  ante. 

^  Martin  v.  Crompe,  1  Ld.  RaynL  340 ;  s.  c.  2  Salk.  444.  By  this  case  it 
seems,  tenants  in  common  may  either  join  or  sever  in  an  action  for  rent,  and  in 
ejectment  they  must  commonly  sever.  1  Chit  Fl.  56.  Bnt  the  rule  is  otherwise 
in  some  of  the  American  states.  Jackson  v.  Bradt,  2  Cunes  Bep.  169 ;  Hicks 
V.  Sogers,  4  Cranch,  165. 

"  Brandt  v.  Heating,  2  B.  Moore,  184, 186, 187. 
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(1)  There  mnst  be  some  effbctiTe  act  on  his  part  to  defisat  her  right 

(3.)  The  wife's  choses  in  action  include  all  personal  propertj  not  in  possession.  Re- 
duction to  husband's  possession. 

(4.)  Not  snffident  that  huband  is  in  possession  as  ezeevtor  or  trustee. 

(5.)  A  decree  or  award  of  execntion  in  favor  of  hosband  will  hare  that  eflfect 

(6.)  An  award  of  arbitrators  will  hare  the  same  effect 

(7.)  An  ante-nnptial  contract  will  give  the  hnsband  ezclnsiTO  right  to  wife's  person- 
atoj ;  bat  a  setdement  npon  the  wife,  to  haye  that  effect,  most  show  sach  iatSBf 
tion.    Hr.  Boper^*  statement  of  the  efibct  of  settlements. 

(8.)  A  settlement  made  daring  corertare  cannot  transfer  the  wife's  choses  in  action 
to  hosband. 

4.  If  the  husband  sarrive  the  wife,  he  will  take  her  choses  in  action  as  administrator, 

and  wiH  hold  them  jore  marito. 
6.  SoBM  other  cases  stated  affscting  the  wife's  dioees  in  action. 


§  26.  1.  Whebb  the  wife  survives,  she  will  be  entitled,  by 
right  of  survivorship,  to  all  her  choses  in  action  which  tiie  hus- 
faand  had  not  reduced  to  possession  during  the  coverture.  This 
is  an  elementary  principle  of  universal  application.^  And  this 
^)plies  equally  to  equitable,  as  well  as  legal  property  or  estate.' 
And  there  seems  to  be  no  distinction  in  this  respect  betweea 
dioses  in  action  which  accrued  to  the  wife  before,  or  during  the 
coverture,  except  perhaps  in  regard  to  the  different  acts  requi* 
site  on  the  part  of  the  husband  to  defeat  the  wife's  right  of 
survivorship.'  The  general  rule  of  the  wife's  right  to  her  choses 
in  action  accruing  before  coverture,  until  actually  reduced  to 
the  possession  of  the  husband,  as  against  his  assignees  in  bank* 
ruptcy,  is  lai^y  and  learnedly  diacussed  in  the  Exchequer 
Chamber,  both  by  court  and  counsel,  in  Sherrington  v.  Yates,^ 


i  CaLitt351i^ 

>  Osbora  v.  Mcnq^^ui,  0  Hiuce,  482,  iSS. 

*  PvlfePA  n.  Jjfidlaad  Ck)«ntifis  ;B«ihm7€a  18  C.  B.  474,47S;  s.  c  20  £ng. 
JL  U  £q.  273.  /emts,  Cb.  J^  here  said :  **  lliere  is  a  settled  rnle,  t]i«t  aauurri^ 
Ttman.  thoiy^  indipable  of  making  a  contraot,  is  capable  of  hpmng  a  chose 
in  aotioQ  eonferred  npon  her,  which,  upon  the  death  of  her  h\2sband|  iqll  snr- 
me  to  her,  unlefli  he  shall  have  zedoced  it  ioto  poasesaon  by  dojng  09m9  4ctixf 
Ids  own. 

M2  M.  Ik  V.  ^5.    The  eq]^  of  law  vj^  the  g^eral  qoMtion  of  the  ndfe's 

16  ♦ 
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where  the  judgment  of  the  Court  of  Exchequer  is  reversed,  and 
the  rule  alreadj  stated  maintained. 

2.  This  rule  extends  not  only  to  choses  in. action,  strictly 
speaking,  but  to  rent  due  upon  a  lease  of  her  real  estate,  in  the 
joint  names  of  the  husband  and  wife,  and  which  the  husband 
might  have  collected,  but  did  not  during  his  life.^  This,  it  is 
said,  is  upon  the  ground  that  as  the  land,  with  the  accruing 
rent,  survived  to  the  wife,  that  shall  carry  all  that  was  in  arrear.^ 

3.  It  may  be  important  to  state  briefly  what  acts  on  the  part 
of  the  husband  will  defeat  the  wife's  right  by  survivorship, 

light  to  her  choses  in  action  by  snryiyorahip  has  been  considerably  discussed  in 
the  books  and  cases,  and  there  is  not  entire  agreement  in  all  that  has  been  said 
upon  the  point,  first  and  last ;  but  the  rule  as  stated  in  the  text  is  so  well  settled, 
in  aU  the  more  recent  cases  of  any  authority,  that  we  should  not  feel  justified 
in  occupying  space  in  reviewing  an  apparent  conflict  in  the  cases,  which  has 
long  been  set  at  rest  upon  both  sides  of  the  Atlantic.  The  subject  is  conaderably 
discussed  in  1  Wms.  Exrs.  755  et  seq.    See  also,  Scarpellini  v,  Atcheson,  7  Q. 
B.  864.    The  rules  of  the  common  law  as  to  the  wife's  right  to  her  choses  in 
action  by  surriTorship,  prevail  in  most  of  the  American  states.    In  Ck>nnecticDt, 
however,  the  rule  seems  to  be  established,  that  as  to  choses  in  action  accruing 
during  coverture  to  the  wife,  they  vest  absolutely  in  the  husband,  so  that  without 
any  act  on  his  part  reducing  the  same  to  possession,  they  will  belong  to  his  per- 
sonal representative  in  case  of  his  decease,  although  the  wife  survive.     Cornwall 
V.  Hoyt,  7  Conn.  B.  420 ;  Burr  v.  Sherwood,  S  Bradf.  Snr.  Rep.  85.    In  Yei^ 
mont,  it  was  held,  in  an  early  case,  (Bichardson  v.  Daggett,  4  Vt.  K  836,)  that 
the  wife's  right  by  survivorship  attaches  in  all  cases  where  she  may  be  joined  in 
the  action.    In  Pennsylvania,  the  rules  of  the  common  law  prevail,  and  the 
wife's  choses  in  action  will  survive  to  her,  unless  reduced  to  possession  by  the 
husband  during  the  coverture,  whether  they  accrue  before  or  afler  maniage. 
Lodge  V.  Hamilton,  2  S.  &  B.  491,  498.    Kennedy^  J.,  in  Wintercast  v.  Smith, 
4  Bawle,  177, 182.    The  husband's  assignment  in  insolvency  will  bar  the  wife's 
right  of  survivorships    Shuman  v.  Beigart,  7  W.  &  S.  168.    The  rule  in  Ver- 
mont is  the  same  as  at  common  law  as  to  the  wife's  right  by  survivorship.  Driggs, 
Admr.  v.  Abbott,  27  Vt  B.  580.    But,  by  statute,  the  wife's  estate  goes  to  her 
next  of  kin,  instead  of  the  husband,  where  he  survives  her.    Heirs  of  Holmes 
V,  Admrs.  of  Hohnes,  28  Yi.  B.  765. 

•  Co.  litt  851  b. 

*  Temple  o.  Temple,  Cro.  EIije.  791 ;  Salwey  v.  Salwey,  Amb.  692. 
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although  the  full  discussion  of  that  question  belongs  more  ap- 
propriately to  a  treatise  upon  the  law  of  husband  and  wife  than 
to  one  of  this  character. 

(1.)  It  was  decided  by  the  Queen's  Bench,  in  Hart  v.  Ste- 
pfaens,^  where  the  question  is  extensively  considered,  that  a 
promissory  note  belonging  to  the  wife,  and  payable  to  her  be- 
fore marriage,  did  not  become  the  property  of  the  husband,  but 
passed  to  her  administrator,  although  the  husband  had,  .during 
his  life,  received  the  interest  upon  the  same,  that  not  being  sufG- 
dent  to  vest  the  exclusive  property  in  the  debt  in  him. 

(2.)  There  must  be  some  decisive  and  unequivocal  act  on  the 
part  of  the  husband,  not  only  showing  an  intei^tion  to  divest 
the  property  of  the  wife,  but  which  does  in  fact  defeat  such 
property.  This  may  be  done  by  recovering  a  judgment  in  his 
own  name,  which  he  may  do  in  regard  to  choses  in  action  ac- 
cruing during  the  coverture,^  or  by  recovering  judgment  in  their 
joint  names,  and  taking  out  execution,^  or  by  receiving  the 
money,  or  obtaining  a  decree  in  equity  for  the  payment  to 
him.®  So,  the  assignment  of  the  wife's  chose  in  action  abso- 
lutely, and  for  a  valuable  consideration,  will  defeat  her  right  of 
survivorship,  since  that  is  virtually  receiving  the  money  upon 
it.*  But  a  mere  pledge  of  his  wife's  chose  in  action,  by  the  hus- 
band, as  security  for  his' own  debts,  will  not  defeat  her  right  of 
survivorship.^  So,  a  general  assignment  of  all  his  personal 
estate  by  the  husband  for  the  benefit  of  his  creditors  will  not  be 
held  to  embrace  the  wife's  choses  in  action. ^^    But  it  seems  to 

'  6  Q.  B.  Rep.  937.  And  it  will  make  no  difference  that  the  husband,  in 
addlktoa  to  receiving  the  interest,  had  also  received  part  of  the  principal. 
Nash  V,  Nash,  2  Madd.  183.  But  in  general,  rents  aocming  upon  the  wife's 
real  estate  during  coverture  are  the  absolute  property  of  the  husband.  Shaw, 
Admr.  v.  Partridge,  1 7  Yt.  R.  626. 

'  1  Wms.  Exrs.  765,  and  cases  cited. 

'  Gibson^  Ch.  J.,  in  Hartman  t;.  Dowdel,  1  Bawle,  279. 

•  Petrie  V.  Clark,  11  S.  &  R.  377. 

°  Shay  V.  Sessaman,  10  Penn.  St  432,  434,  by  Gibson,  Ch.  J. ;  Skinner's 
Appeal,  6  Penn.  St  262. 
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have  been  considered^  that  where  the  husband  specifically  as* 
signed  his  wife's  choses  in  action  in  order  to  procure  his  own 
release  from  imprisonment^  this  must  be  regarded  as  an  assign- 
ment for  value,  and  as  defeating  her  right  of  survivorship.^  So, 
an  assignment  expressly  in  payment  of  a  debt  —  which  is  tlie 
legal  effect  of  the  last  case  stated  —  will  defeat  the  wife's  right 
of  survivorship.^  So,  if  the  husband  in  any  mode,  directly  or 
ilidirectly^  receive  the  money  upon  his  wife's  chose  in  action,  or 
he  and  his  wife,  or  he  alone,  authorize  another  to  receive  the 
money,  and  be  does  receive  it,  so  that  the  choae  is  extinguished, 
or  transferred  to  another  as  bon&  fide  purchaser  for  value,  the 
wife's  right  of  survivorship  is  defeated.^^  And  if  the  husband 
receive  the  money  due  upon  a  mortgage,  the  property  of  his 
wife,  her  right  by  survivorship  is  defeated,  although  the  estate 
be  not  released  before  the  death  of  the  husband,  and  th^  wifo 
will  hold  the  title  in  trust  for  the  mortgagor.^  So,  if  the  hus- 
band release  an  annuity  secured  to  the  wife  by  bond,  it  will 
defeat  the  wife's  right.^^ 

(3.)  It  is  scarcely  necessary  to  state,  that  the  wife's  choses  in 
action  include  not  only  notes,  bonds,  and  bills,  as  well  as  all 
other  securities  for  debt,  whether  they  accrue  to  her  before  mar- 
rii^e  or  after,  but  also  all  stocks,  or  shares  in  joint-stock  com- 
panies, and  all  legacies  and  distributive  shares  in  estates ;  in 
short,  all  personal  estate  not  in  actual  possession.  And  so  long 
as  any  action  on  the  part  of  the  husband  remains  to  be  done, 
in  order  to  bring  the  avails  of  such  choses  in  action  to  the  ben- 
eficial use  of  the  husband,  the  wife's  right  of  survivorship  re- 
mains.^^  Hence,  if  the  husband  transfer  stock  into  his  own 
name,  it  will  be  treated  as  defeating  the  wife's  right,  but  not  if 

^  Gibson,  Ch.  J.,  in  Sbay  t;.  Sesaamaa,  10  Penn.  St  482,  434. 
"  Harrison  v.  Andrews,  18  Sim.  595. 

>*  Doswell  V.  Earle,  12  Yesey,  478.    Bee  lUso  Hill  v.  Boyce,  17  Vt.  B.  190 ; 
Schuyler  v.  Hojle,  5  Johns.  CK  196 ;  2  Kent,  Conun.  186. 
u  Bees  t;.  Keith,  11  Sim.  888. 
»  Hore  v.  Beoher,  12  Sim.  465. 
"  1  Wms.  Exrs.  767. 
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he  transfer  it  to  his  wife's  name.^^  Bat  if  the  husband  appro- 
priate the  wife's  choses  in  action  to  make  a  settlement  for  her 
benefit  and  that  of  her  children,  this  will  be  such  an  extinguish- 
ment of  her  title  as  to  amount  to  an  appropriation  to  himself, 
aside  from  the  trust.^^  It  is  unimportant  whether  transferring 
stock  into  the  joint  names  of  husband  and  wife,  by  direction  of 
the  husband,  is  regarded  as  reducing  the  same  to  the  possession 
of  the  husband,  or  not.  For  if  it  is,  the  yery  act  creates  a  new 
estate,  which  will  give  the  wife  the  whole  by  survivorship.^ 

(4.)  The  receipt  of  the  wife's  choses  in  action,  by  the  husband, 
in  order  to  defeat  her  right  of  survivorsliip,  must  be  a  receipt  in 
tiie  capacity  of  husband,  and  it  will  not  be  sufficient  for  that  pur- 
pose that  he  is  in  possession  as  executor  ^  or  trustee. 

(5.)  It  seems  entirely  well  settled,  that  any  decree  of  the  Court 
of  Chancery,  in  a  suit  in  the  joint  names  of  husband  and  wife, 
will  not  defeat  the  wife's  right  by  survivorship,  short  of  an  order 
for  the  payment  of  the  money  to  the  husband,  either  in  express 
terms,  or  by  awarding  execution  upon  a  joint  judgment  in  favor 
of  husband  and  wife  in  the  name  of  the  husband.^  For  the 
mere  institution  of  the  suit,  in  the^  joint  names,  is  a  sufficient 
recognition  of  the  wife's  right,  until  some  distinctive  order  in 
favor  of  the  husband's  exclusive  right  is  made.^ 

(6.)  An  award  of  arbitrators  in  favor  of  the  husband  will  have 
tiie  same  effect  in  divesting  the  wife's  right  of  survivorship  as  a 

judgment  or  decree  in  court.** 

- 

>■  Wildman  v.  Wildman,  9  Vesey,  174 ;  Ryland  v.  Smith,  1  My.  &  Cr.  53. 

*  Burnbam  v.  Bennett,  2  ColL  254. 

*  ShnttleworA  v.  Greaves,  4  My.  &  Cr.  35 ;  Low  v.  Carter,  1  Beay.  426. 
"  Baker  v.  Hall,  12  Vesey,  497 ;  Wall  v,  Tomlinson,  16  Veaey,  413. 

"  Anon.  2  Vernon,  707 ;  Bond  v.  Simmons,  3  Atk.  20 ;  Macanlay  v.  Philips, 

4  Yeaej,  15 ;  Baldwin  v.  Baldwin,  5  DeG.  &  Sm.  319.  But  an  order  for  the 
payment  of  money  to  ihe  husband,  in  the  right  of  his  wife,  does  defeat  her 
right  of  Buvivorship.    Heygate  v.  Annesley,  3  Br.  C.  C.  362 ;  Jenkins  in  re, 

5  Boss.  183. 

*  1  Wma.  Exn.  771. 

*>  Oglander  v.  Baston,  1  Yemon,  396. 
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(7.)  An  ante-Buptial  contract  that  the  husband  shall  enjoy  the 
exclusive  personalty  in  all  the  wife's  personalty,  accruing  to  her  as 
well  during  the  coverture  as  before,  will  secure  to  him  the  ex- 
clusive property  in  her  choses  in  action,  as  well  as  tliose  in  pos- 
session, and  will  defeat  the  wife's  right  by  survivorship,  inasmuch 
as  it  will  be  treated  as  a  sale  to  the  husband  for  value.  But  a 
mere  ante-nuptial  settlemeqt  by  the  husband  upon  the  wife  will 
act  be  regarded  as  having  this  effect,  unless  there  Is  some  clear 
expression  of  that  purpose,  either  express  or  implied.^  Lord 
EldoUj  Chancellor,  hqre  stated  the  true  rule  upon  the  question  : 
^^  According  to  the  modern  cases  it  is  established  that  the  settle- 
ment for  that  purpose  must  either  express  it  to  be  in  consider- 
ation of  the  wife's  fortune,  or  the  contents  of  it  altogether  must 
import  that,  and  plainly  import  it,  as  much  as  if  it  were  ex- 
pressed." The  cases  upon  this  point  are  cooisiderably  numer- 
ous.^ 

From  the  cases  just  referred  to,(^)  Ttr.  JRoper^  in  bis  excellent 
work,  makes  the  followiag  deductions:  1,  That  a  settlement 
made  before  marri$^9,  in  coosidoratioi^  of  the  wife's  fortuQ^y 
without  saying  more,  entitles  the  husband  to  all  her  theu  per- 
sonal estate,  but  not  to  that  which  accrues  to  her  afterwards* 
2.  That  if  a  part  of  her  fortune  only  be  stipulated  for,  the  resi- 
due of  what  she  theu  has,  and  all  which  afterwards  accrues  to 
her,  will  be  e:s:empted-  8.  But  where  it  expressly,  or  by  clear 
implication,  appears  that  the  husband  was  to  have  the  whole  of 
his  wife's  fortune,  present  and  prospective,  he  will  so  hold  under 
the  settlement.  4.  That  as  to  any  portion  of  the  wife's  choses  in 
action  not  included  iii  the  settlement,  she  will  have  the  same 
right  by  survivorship  as  if  no  settlemout  had  been  made. 

(8.)  Jt  seems  to  be  well  settled  by  the  authorities,  that  no  set- 

*  2>nioe  V.  DenniBOB,  6  VeMjr,  885. 

*  Heaton  v.  Hassell,  4  Yin.  Ab.  40 ;  Adams  v.  Cde,  Cas.  temp.  Talb.  168 ; 
Cleland  v,  Cleland,  Pr^.  Ch.  63  ;  Garforth  v.  Bradley,  2  Yes.  Sen.  675  ;  Bur- 
don  V.  Dean,  2  Yes.  Jr.  607 ;  Elibank  v.  Montolien,  5  Yesey,  787 ;  l£tford 
V.  Mitford,  9  Yesej,  87 ;  Carr  v,  Taylor,  10  Yesey,  574. 
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tlement  made  upon  the  wife  during  coverture  will  deprive  her  of 
the  right  of  survivorship,  as  she  is  not  competent  to  make  any 
sach  binding  stipulation  at  that  time,  and  it  could  onlj  be  effected 
bj  some  valid  contract  to  that  eflfect.*^ 

4.  In  the  event  of  the  husband  surviving  the  wife,  he  will  be 
entitled  to  all  her  choses  in  action  jure  marito,  and  as  her  admin- 
istrator, unless  when  thej  were  secured  to  her  separate  use  and 
she  had  disposed  of  them  in  her  lifetime  or  hj  will.^  And  it 
seems  that  in  regard  to  personalty,  and  the  avails  of  it,  which  is 
secured  to  the  separate  use  and  appointment  of  the  wife,  if  she 
leave  the  same  at  her  death  undisposed  of,  it  will  belong  to  the 
husband  jure  marito,  even  before,  or  independent  of  administra- 
tion.^ The  American  courts  hold,  also,  that  the  husband,  sur- 
Tiving  the  wife,  is  entitled  to  all  her  choses,  as  well  in  action  as 
in  possession.^  It  has  been  before  stated,  that  if  the  husband 
survive  the  wife,  so  that  his  marital  right  to  her  personal  estate 
attaches,  bj  survivorship,  and  then  die  before  taking  administra- 
tion upon  his  wife's  estate,  or  after  taking  administration  but 
before  recovering  her  personal  estate,  whether  in  possession  or 
action,  administration,  either  original  or  de  bonis  non,  must  be 
taken  upon  the  wife's  estate,  bat  such  administrator  will,  after 

'  Lanoy  v.  Duke  and  Dachess  of  Athol,  2  Atk.  444,  44S.  This  question  is 
extenaTely  considered  in  Ficquet  v.  Swan,  4  Mason,  443.  See  also  The  Fourth 
£ccL  Society  v.  Mather,  15  Conn.  R.  587,  where  it  was  held,  that  no  agreement, 
made  between  husband  and  wife  during  coverture,  would  in  legal  effect  trans- 
fer, hy  mj  of  gift  or  sale,  the  propert^r  in  a  note  or  other  chose  in  action.  And 
it  seems  that  the  assent  of  the  wife's  father,  guardian,  or  trustee,  to  any  such 
contract  or  settlement^  will  not  give  it  any  greater  force,  as  against  the  wife,  if 
shesurriye  the  husband.    Stamper  v.  Barker,  5  Madd.  157. 

*  Proadley  v.  Fielder,  2  My.  &  E.  57. 

*  Molony  v.  Kennedy,  10  Simons,  254. 

*  Stewart  v.  Stewart,  7  Johns.  Ch.  229 ;  Clay  v.  Irvine,  4  W.  &  S.  282. 
But  in  some  of  the  states  it  is  held  that  the  wife's  personal  property,  upon  her 
deeease  daring  the  life  of  her  husband,  goes  to  her  next  of  kin,  the  same  as  a 
feme  sole.  Curry  v.  Fulkinson,  14  Ohio,  100;  Dixon  v,  Dixon,  18  id.  118; 
Holmes  v.  Holmes,  28  Yt  R.  766. 
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recoTering  her  personal  estate,  hold  the  same,  in  trust,  for  the 
husband's  personal  representative.^^ 

5.  In  all  cases  where  the  husband  had  actually  reduced  the 
wife's  choses  in  action  to  his  own  possession  before  her  decease, 
he  should  sue  in  his  own  name  for  the  recovery  of  tliem.^  And 
in  all  other  cases  he  may  recover  them  as  her  administrator  for. 
his  own  use,^  or  in  case  of  a  joint  judgment  he  may  bring  scire 
facias  as  survivor.^  Where  the  wife  is  entitled,  as  joint  tenant, 
to  choses  in  action  in  reversion,  and  dies  during  the  continuance 
of  the  estate  for  life,  her  interest  will  go  to  the  surviving  joint 
tenant.^ 

«  Elliot  V.  Collier,  8  Atk.  526 ;  s.  a  1  Ves.  Sen.  16 ;  1  WiL  168 ;  Cart  v. 
Rees,  in  Squib  v.  Wyn,  1  P.  Wms.  881. 

•  1  Wms.  Exrs.  780,  781. 
r  "  Co.  Litt  851  b ;  Forbes  v.  Phipps,  1  Eden.  502 ;  Hore  v.  Woulfe,  2  Ball  k 
B.  424. 

••  Trusts  of  Barton's  Will,  10  Hare,  12. 


CHAPTBa  VI. 


BBMBDIES  BT  THE   EXECUTOR   OB  ADHINISTBATOB. 


SECTION    I. 
CAUSES  OF  ACTION  AGGBTTINO  TO  THE  DECEASED,  BOTH  AT  LAW 

AND  IN  EQumr. 

1.  The  penoxial  repretentsUye  maj  lae  apon  all  causes  of  action  not  strictly  per 

sonal. 

2.  Id  general,  he  must  sne  upon  causes  of  action  in  favor  of  deceased,  as  execntor, 

Ac 

3.  The  difficoltj  of  determining  this  qoestaon  illnstrated  by  a  late  English  case. 

4.  Those  executors  only  required  to  join  in  the  action  to  whom  letters  have  issued. 

5.  In  caoses  of  acdon  accruing  to  the  estate  after  the  decease,  the  personal  representa- 

tive  may  sue,  either  in  his  prirate  or  representatiye  capacity. 

6.  Bat  caoMs  of  action  in  favor  of  the  estate  cannot  be  joined  with  those  which  are 

not. 
7,8.  When    profert   required.    Representatiye  character  prored    by  the  original 

letters,  or  a  duly  authenticated  copy  of  the  record. 
9.  Set-offs  existing  before  the  decease  allowed  at  law,  others  of  equitable  cog- 


10.  Upon  causes  of  action  accming  to  deceased,  statute  of  limitations  runs  firom  time 

of  aecming. 

11.  New  promise  to  the  executor,  fte.,  will  remove  the  bar  of  statute  of  limitations. 

12.  Equitable  relief  pertains  to  the  settlement  of  estatee,  but  is  laigely  enforced  in 

the  probate  courts,  although  not  exclnsiyely  there. 

13.  Courts  of  equity  commonly  enforce  their  own  final  decrees.    But  in  some  cases  it 

is  more  consistent  that  they  act  in  aid  of  the  probate  courts. 
U.  Courts  of  equity  will  enforce  discovery  of  estate,  unless  the  probate  courts  can 

doit 
15.  The  recent  English  statute  enables  executors,  &c,  to  remove  doubts  by  resort  to 

courts  of  equity. 
16i  One  joint  executor  may  sue  another  in  equity,  but  not  at  law. 

17.  Statute  of  limitations  and  setoffs  allowed  in  equity  upon  analogy  to  law. 

18.  Courts  of  equity  here  will  not  uitirfere  to  control  the  distribution  of  assets. 
PA&T  IL  16 
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§  27.  1.  As  a  general  rule  it  may  be  said^  that  the  executor 
or  administrator  may  sue  upon  every  cause  of  action  which 
existed  in  favor  of  the  deceased,'  and  which  does  not  perish  with 
the  person.  Tliis  is,  indeed,  nothing  more  than  the  merest 
truism,  since,  if  the  cause  ft  action  survives,  it  must  necessarily 
go  to  the  personal  representative.  Hence,  it  would  seem,  that 
any  extended  enumeration  of  the  cases  under  this  head  would 
naturally  carry  us  over  the  same  ground  which  we  have  before 
discussed,  under  the  head  of  the  estate  of  the  executor  or  admin* 
istrator  in  the  choses  in  action  of  the  deceased.^ 

2.  The  principal  difficulty  under  this  head  arises  upon  the 
question,  whether  tlie  action  shall  be  brought  by  the  personal 
representative,  in  his  personal  and  private,  or  in  his  representa- 
tive capacity.  This  question  is,  in  general,  answered  by  deter- 
mining whether  the  cause  of  action  accrued  in  the  lifetime  of 
the  deceased,  or  since  the  decease.  And  although,  in  the  main, 
that  question  is  susceptible  of  a  clear  and  easy  solution,  that  is 
not  always  the  case,  since  the  cause  of  action  may  arise  from 
acts  of  the  testator  or  intestate,  and  at  the  same  time  not 
having  been  perfected  during  his  lifetime,  the  ultimate  right  of 
recovery,  the  veritable  cause  of  action,  may  accrue  after  the 
decease. 

8.  This  subject  is  very  fairly  illustrated  by  a  recent  English 
case.^    A  special  contract  was  entered  into  by  B  to  do  the 

^  Ante,  §  24  et  seq.  We  have  before  pointed  out  the  remedy,  where  one  or 
more  of  joint  promisees  or  obligees  decease,  but  leaving  others  surriving.  Ante, 
§  25,  pi.  14.  Bat  where  the  interest  of  the  deceased  in  a  covenant  was  entirely 
several  and  not  joint,  although  the  form  of  the  covenant  was  joint,  the  cause  of 
jiction  will  survive  to  the  personal  representative,  notwithstanding  there  may  be 
other  covenantees  surviving.  Eccleston  v.  Clipsham,  1  Saund.  158,  and  note& 
See  also  Sharp  v.  Conkling,  16  Vt  R.  855,  858,  where  the  cases  are  exten- 
sively discussed. 

The  same  rule,  as  to  the  surviving  of  causes  of  action  in  favor  of  joint  owners, 
or  joint  tenants,  applies  in  regard  to  actions  ex  delicto,  as  befi>re  stated  in  re- 
gard to  those  ex  contractu.    2  Wms.  £xrs.  1691. 

*  Crosthwaite  v.  Gardner,  18  Q.  B.  Rep.  640 ;  s.  c.  12  £ng.  L.  &  Eq.  474. 
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whole  of  a  certain  work  for  G  for  a  stated  sum.  Before  the 
completion  of  the  work  B  died,  and  an  arrangement  was  made 
between  G  and  G,  who  afterwards  became  administrator  of  B, 
for  the  completion  of  the  work,  which  C  did  on  his  own  account. 
C  brought  an  action,  on  the  common  indebitatus  counts,  for 
that  portion  of  the  work  done  by  B,  alleging  that  G  was  in- 
debted to  B  in  his  lifetime,  but  the  court  lield,  that,  as  the  con- 
tract was  entire,  no  cause  of  action  accrued  during  the  life  of 
B,  tlie  work  not  being  completed  ;  but  that  the  right  of  recorerj 
for  the  work  done  by  B  during  his  life,  grew  out  of  the  arrange- 
ment made  subsequent  to  his  death,  and  that  therefore  the  cause 
of  action  was  misdescribed. 

4.  It  is  said  in  the  English  books  that  if  there  be  more  than 
one  executor  they  must  all  join  in  the  action,  although  some  of 
them  be  within  age,  or  hare  disclaimed  the  trust.^  But  no  such 
rule  of  law  could  be  maintained  in  the  American  courts,  those 
only  being  regarded  as  executors  to  whom  letters  testamentary 
have  issued. 

5.  There  are  many  causes  of  action  which  accrue  to  the  per- 
sonal representative  after  the  decease  of  thq  testator  or  intestate 
where  the  action  may  be  brought  either  in  his  personal  or  repre- 
sentative capacity,  at  his  election.  The  general  rule  upon  the 
subject  is,  that  in  all  cases  where  the  judgment  when  recovered 

The  rule  in  Vermont  is,  that  upon  causes  of  action  accruing  to  the  deceased 
the  personal  representative  most  sue  in  his  representative  capacity.  Adams  v. 
Campbell,  4  Yt  R.  447.  So  also  in  PennsyWania.  Kline  v.  Guthart,  2  Penn. 
R  490  -  492. 

*  2  Wms.  Exrs.  1692.  In  some  of  the  states  the  English  rule  is  still  adhered  to. 
Hill's  £zr.  V.  Smalley,  1  Butcher,  374 ;  Bodle  v.  Hulse,  5  Wend.  313 ;  Judson 
p.  Gibbons,  id.  224.  But  that  seems  to  be  giving  the  will  a  degree  of  force  to 
which  it  is  scarcely  entitled,  independent  of  the  probate.  Upon  the  same  prin- 
ciple a  sole  executor,  who  renounced  the  trust,  where  an  administrator  with  the 
will  annexed  had  been  appointed,  must  still  be  joined  in  the  suit,  which  we  pre- 
sume was  never  cliumed.  The  rule  has  been  changed  by  statute  in  New  York, 
and  placed  on  the  basis  indicated  in  the  text  See  also  Moore  v.  Willett,  2 
Hilton,  522. 
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will  be  assets  of  the  estate,  the  action  may  be  brought  by  the 
executor  or  administrator,  in  his  representatiye  capacity,  but  in 
no  others,  except  where  the  action  is  brought  in  trust  for  oilier 
parties.  But  there  is  a  numerous  class  of  cases  where  the  action 
may  be  brought  in  the  name  of  the  personal  representative,  with- 
out describing  himself  as  such.^ 

6.  The  plaintiff  cannot  join,  in  the  same  declaration,  causes 
of  action  which  accrued  to  him  in  his  private  capacity,  and 
those  which  belong  exclusively  to  the  estate  of  a  deceased  per- 
son, and  if  such  misjoinder  appear  on  the  face  of  the  pleadings, 
it  will  be  good  ground  of  demurrer,  or  of  error,  or  motion  in 
arrest  of  judgment.^    But  the  same  declaration  may  contain 

m 

counts  upon  promises  to  the  testator,  and  upon  an  account 
stated  with  the  executor  upon  the  same  promises,  or  concerning 
any  dealings  between  the  estate  and  the  defendant.^  Or  such 
counts  may  be  joined  with  counts  for  money  lent  by  plaintiff  at 
executor,  or  money  had  and  received  by  defendant  to  the  use  of 
plaintiff  as  executor,  or  for  money  paid  by  the  plaintiff  as  ex- 
ecutor, or  for  goods  sold  and  delivered  as  executor,  or  for  mate- 
rials furnistied  and  work  done  by  plaintiff  as  executor,  or  upon  a 
bill  of  exchange  indorsed  to  the  plaintiff  as  executor,  or  upon  a 
promissory  note  made  to  the  plaintiff  as  executor  J  But  all  the 
causes  of  action  must  be  alleged  to  have  accrued  to  the  plaintiff* 
as  executor  or  administrator,  as  the  case  may  be,  or  it  will  be 
regarded  as  a  misjoinder.^ 

*  Manwell  v.  Bxdggs,  17  Yt.  B.  176,  and  cases  there  cited. 

*  Cory  ton  v.  Lithebje,  2  Saund.  115, 117  f.  Bat  if  the  money  saed  for  in 
both  counts  will  be  assets,  they  may  be  joined,  id.  11 7  s. 

*  2  Wms.  Exw.  1697. 

^  Foxwist  V.  Tremain,  2  Saund.  207  d,  208 ;  Peine  v,  Hannay,  S  Term  B.  659 ; 
Ord  0.  Fenwick,  8  East,  104 ;  Cowell  v.  Watts,  6  East,  405 ;  Dowbiggin  v.  Harri- 
son, 9  B.  &  C.  666,  669,  by  Lord  Tenterden,  Ch.  J. ;  Edwaids  v.  Grace,  2  M.  & 
W.  190 ;  King  V.  Thorn,  1  T.  B.  487 ;  Partridge  v.  Coiirt,'5  Price,  412 ;  s.  c. 
7  id.  591 ;  and  many  other  cases  in  2  Wms.  Exrs.  1698. 

'  Webb  V.  Cowdell,  14  M.  &  W.  820;  Henshall  v.  Boberto,  5  East,  150; 
Lancefield  v.  Allen,  1  Bligh,  n.  s.  592. 
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7.  It  was  customary  at  common  law  for  the  executor  or  ad- 
ministrator to  make  profert  in  the  declaration  of  his  letters  testa- 
mentary or  of  administration,  and  the  omission  was  regarded 
as  ground  of  special  demurrer.  But  by  a  late  English  statute,' 
that  is  now  dispensed  with.  And  it  could  neyer  have  been  of 
any  practical  importance,  since  the  executor  or  administrator  is 
not  bound  to  prore  his  appointment  upon  the  general  issue,  un- 
less where  he  claims  title  in  his  representatiye  capacity,  thus 
making  the  letters  one  link  in  the  chain  of  his  title,^^  or  else 
w^here  there  is  a  special  plea  denying  the  existence  of  the  alleged 
representative  character.^  In  all  cases  where  the  plaintiff  de- 
clares, in  his  representative  capacity,  upon  a  cause  of  action 
accruing  to  the  testator  or  intestate,  a  plea  of  the  general  issue, 
or  any  other  plea,  not  denying  specially  the  plaintiff's  represent- 
ative character,  is  regarded  as  admitting  it,  as  set  forth  in  the 
declaration.^^ 

8.  Whenever  it  becomes  necessary  to  prove  that  the  plaintiff 
really  sustained  the  representative  capacity  alleged  in  his  decla- 
ration, it  must  be  done  by  the  production  in  court  of  the  original 
letters,  duly  authenticated  by  the  seal  of  the  court  from  which 
they  issued,  or  else  an  authenticated  copy  from  the  record  of 
such  letters.^ 

9.  In  actions  in  behalf  of  the  personal  representative,  for  the 
recovery  of  debts  due  the  deceased,  the  same  right  of  set-off  ex- 
ists a&  if  the  action  had  been  brought  in  the  lifetime  of  the  party 
himself.^    But  if  the  action  be  for  the  recovery  of  money,  the 


*  Conunon  Law  Frocedare  Act  of  1852,  §  55. 

*  Aldis,  Exr.  v.  Burdick,  8  Vt  R.  21 ;  Clapp,  Admr.  v.  Beardflley,  1  Y t.  R. 
151 ;  Marsfield  Vy  Manli,  2  Ld.  Ray.  824 ;  Blainfield  v.  March,  7  Mod.  141 ;  s.  c. 
I  Salk.  285. 

"  Wilbrabam  o.  Snow,  2  Saund.  47  a,  47  z;  2  Wms.  Exrs.  1710,  1711 ;  2 
Greenl.  £y.  §§  839,  840,  341. 

^  Hamilton  v.  Ajton,  1  C.  Sc  E.  679,  by  Rolfe,  B.  See  also  2  GreenL  Ey. 
{§  339,  340. 

"*  2  Wms.  Exrs.  1700. 

16  • 
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fight  to  which  accrued  to  the  executor  or  administrator  after  the 
decease  of  the  testator  *pr  intestate,  the  right  of  set-off,  as  a 
strictly  legal  right,  cannot  be  recognized,  since  the  money  belong- 
ing to  the  executor  or  administrator,  as  such,  in  his  official  capa- 
city, and  which  accrued  to  him  after  the  decease,  becomes  thus 
impressed  with  a  fiduciary  character,  and  must  be  accounted 
for  under  the  trust  created  by  the  appointment.^^  But  where,  in 
consequence  of  insolvency  of  some  of  the  parties  affected,  or  other 
equitable  considerations,  special  equities  exist  in  favor  of  the  set- 
off, it  may  sometimes  be  enforced  by  resort  to  a  court  of  equity.^ 
10.  The  effect  and  application  of  the  statute  of  limitations  is, 
e:&  vi  termini,  so  exclusiyely  of  a  statutory  character,  and  so  cer- 
tain to  be  controlled  mainly  by  the  specific,  provisions  upon  the 
subject  in  each  particular  state,  that  it  does  not  seem  important 
to  give  it  much  consideration  here.  It  was  formerly  considered 
that  if  the  cause  of  action  became  perfected,  during  the  life  of 
the  decedent,  so  that  tlie  statute  of  limitations  once  began  to 
operate,  it  would  not  be  afiected  by  the  decease  of  the  debtor. 
And  the  same  rule  was  applied  to  the  case  of  creditors,  since  in 
either  case  it  was  competent  for  those  interested  on  behalf  of 
the  creditor  to  secure  an  administration  upon  the  estate  of 
either  debtor  or  creditor,  whereby  the  remedy  should  become 
effective  .^^  It  has  sometimes  been  questioned  whether  the  stat- 
ute will  not  be  suspended  by  the  decease  of  the  debtor,  until 
the  appointment  of  his  personal  representative,^^  but  Hhere 
seems  no  ground  for  the  distinction  between  debtor  and  cred- 

M  Shipman  v.  Thompson,  'WlUes,  108;  Lambarde  v.  Older,  17  Bear.  542; 
Schofield  V.  Corbett,  11  Q.  B.  Rep.  779. 

"  JoQtt(  V.  Moesop,  3  Hare,  56S,  where  the  question  of  equitable  aei-offis  con* 
Btderably  discussed. 

u  Hickman  v.  Walker,  Willes,  27 ;  Hodsden  v,  Harridge,  2  Saund.  6S  k. 
The  same  rule  applies  in  New  York.  Warren  v.  Faff,  4  Bradf.  Sur.  Bep. 
260.  The  statutory  bar  is  a  defence  in  the  court  of  probate,  or  in  a  court  of 
equity,  the  same  as  in  a  court  of  law.    Faff  v.  Kinney,  1  Bradf.  Sur.  Bep«  1. 

^  Conant  v.  Hitt,  12  Vt.  R.  285. 
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ilor,  as  to  the  operation  of  the  statute  of  limitations,  under  the 
earlier  English  statutes.^^  But  it  has  been  held  under  these 
statutes,  that  where  the  plaintiff's  action  abates  by  -death,  his 
personal  representative  shall  hare  a  reasonable  time  (which  in 
analogy  to  other  provisions  of  the  statute  is  extended  to  one 
year)  to  bring  a  new  action.^  And  it  is  conceded  on  all  hands, 
that  where  the  cause  of  action  sued  upon  is  one  first  accruing  in 
the  time  of  the  perscHial  representative,  or  after  the  death  of  the 
original  party,  the  statute  will  only  operate  from  the  time  of  the 
cause  of  action  accruing,  and  of  there  being  a  party  in  whose 
name  suit  might  be  brought.^ 

11.  An  acknowledgment  of  the  debt  from  which  a  new 
promise  to  pay  it  is  fauiy  inferable,  will  have  the  same  effect, 
if  made  to  the  personal  representative,  in  regard  to  causes  of 
action  accruing  to  the  deceased,  as  if  made  during  the  lifetime  of 
the  original  party.  But  care  should  be  had  to  bring  the  action  in 
such  a  form  that  the  new  promise  may  be  relied  upon,  without 
creating  a  departure  in  pleading,  which  will  be  the  case  if  the 
promise  in  the  declaration  is  alleged  as  made  solely  to  the  testator 
or  intestate.^  In  order  to  take  advantage  of  a  new  promise, 
made  to  the  personal  representative,  such  new  promise  should 
be  set  forth  in  the  declaration,  and  the  whole  question  will  then 
arise  upon  the  general  issue.^ 

12.  There  can  be  no  question  that  the  personal  representative 
succeeds  to  all  ^the  equitable  rights  of  the  deceased,  and  that  he 

»  Hapgood  V.  Southgate,  21  Yt  R.  584. 

*  Hodflden  v.  Harridge,  2  Saund.  63  k  and  n.  (a),  and  cases  cited.  See  also 
licNeiU  ^.  McNeiU,  35  Aiab.  30. 

*  Cory  V.  Stephenson,  2  Salk.  421,  and  see  ante,  n.  16, 19.  See  also  Marray 
9.  The  East  India  Co.,  5  B.  &  Aid.  204. 

^  Sarell  v.  Wme,  8  East,  409. 

*  Timmis  v.  Piatt,  2  M.  &  W.  720.  The  payment  of  interest  to  the  personal 
representative  will  be  sofficient  to  take  the  case  out  of  the  statute.  Clark  o. 
Hooper,  10  Bing.  480.  See  post,  §  39,  pL  42  et  seq.  See  also  Baster,  Admr. 
V.  Penniman,  8  Mass.  ]^  133 ;  J<Aqsoo  o.  Beardslee,  16  Johns.  8;  Martin  v. 
Williams,  17  id.  330. 
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may  resort  to  all  the  equitable  remedies  necessary  for  the  en- 
forcement of  his  equitable  rights.  But  as  courts  of  probate  in 
the  American  states,  for  the  most  part,  it  is  believed,  deal  with 
equitable  rights  and  interests  belonging  to  deceased  persons,  and 
administer  equitable  assets  the  same  as  legal,  it  will  not  always 
be  requisite  to  appeal  to  a  court  of  equity,  in  order  to  enforce 
equitable  relief,  or  relief  affecting  equitable  matters.  But,  in 
many  particulars,  in  consequence  of  courts  of  probate  not  pos- 
sessing all  the  powers  and  modes  of  relief  which  are  exercised  in 
courts  of  equity,  it  becomes  indispensable  for  executors  and  ad- 
ministrators to  resort  to  the  latter  tribunals.  Thus,  in  all  mat- 
ters affecting  the  foreclosure  of  mortgages,  specific  performance, 
trust,  and  the  setting  aside  of  deeds  and  contracts,  fraudulently 
obtained,  and  in  many  other  cases,  where  a  species  of  relief  is 
required  which  cannot  be  obtained  in  the  courts  of  probate,  it 
will  be  indispensable  to  call  in  the  aid  of  a  court  of  equity.^  The 
most  frequent  occasion  for  calling  in  the  aid  of  a  court  of  equity, 
in  the  course  of  the  settlement  of  estates,  arises  upon  the  construc- 
tion of  trusts  created  by  wills,  where  there  exists  doubt  as  to  the 
true  meaning  of  the  instrument,  and  there  are,  in  consequence, 
counter-claimants.  We  have  discussed  this  portion  of  the  subject 
in  another  place.^ 

13.  According  to  the  English  practice,  in  all  cases  where  a 
cause  is  once  brought  into  a  court  of  equity,  that  court  will 
retain  it,  and  do  complete  justice,  according  to  its  own  views 
and  modes  of  administration.  And  this  is  the  more  common 
practice  in  the  American  states,  as  the  reported  cases  in  favor  of 
executors  and  administrators  abundantly  show.  But  in  some  of 
the  states  the  courts  of  equity,  when  appealed  to,  act  merely  in 
aid  of  the  courts  of  probate,  and  having  given  such  relief  as 
their  peculiar  modes  of  administration  rendered  desirable  and 


"  Mane  «.  Slason,  13  Yt  R.  296 ;  West  v.  Bank  of  Rutland,  9  Yt  R.*  408 ; 

» 

Adams  v.  Adams,  22  Yt.  R.  50 ;  Beach  v.  Norton,  9  Conn.  R.  182, 196. 
**  Ante,  pt  1,  492,  495,  and  cases  cited. 
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DMre  efficient^  thej  will  remit  tbeir  decree  to  the  court  of  pro- 
bate, as  the  basis  of  final  action  in  that  court.  Thus,  where,  in 
the  course  of  the  setdement  of  an  estate,  a  controversy  arises 
between  the  personal  representative  and  the  creditors,  whether 
he  should  inventory  certain  property  as  part  dF  the  estate,  to 
which  he  made  claim  on  his  own  account,  it  was  held  proper  for 
tiie  creditors  to  contest  the  question  with  the  administrator,  in  a 
court  of  equity;  and  the  court  having  decreed  against  the 
administrator,  and  fixed  the  amount  for  which  he  should  be  held 
teooontable  for  estate  not  inventoried,  and  decreed  that  he  should 
80  charge  himself  in  rendering  his  account,  in  the  probate  court, 
the  final  adjustment  of  the  matter  was  left  to  the  probate  court.*^ 
ladeed,  there  are  many  instances  where  it  will  be  desirable  to 
apply  for  the  aid  of  a  court  of  equity,  that  it  might  seriously 
embarrass  proceedings  pending  in  the  probate  court,  if  it  were 
deemed  indispensable  that  the  court  of  equity  should  render  a 
final  decree,  in  all  its  remote  bearings,  so  far  as  the  matter  before 
them  is  concerned. 

14.  A.  court  of  equity  in  England  will  entertain  a  bill  in 
favor  of  the  executor  or  administrator,  for  the  discovery  of  the 
personal  estate  of  the  deceased.^  But  in  some  of  the  American 
states,  by  special  statutory  provisions,  the  same  thing  may  be 
effidcted  by  proceedings  in  the  probate  court.^ 

15.  B  J  a  recent  English  statute,^  the  jurisdiction  of  the  courts 
of  equity  in  regard  to  the  settlement  of  estates  has  been  very 
coD^derably  extended^  thus  enabling  the  personal  representa- 
tives, in  all  cases,  where  from  uncertainty  in  regard  to  the  rights 
of  the  estate  to  property,  or  the  relative  rights  of  counter-claim- 
ants against  the  estate,  it  is  impossible  to  proceed  with  reason- 
able security  to  themselves,  to  have  such  doubts  removed  by  a 
suit  for  that  purpose,  in  a  court  of  equity. 


*  Wright  V.  Bluck,  1  Yemon,  106. 

*  Kimball's  £zr.  v.  Kimball,  19  Yt  K.  579. 
«  13  &  14  Yict  ch.  85,  §  19. 
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16.  Although  suits  at  law  cannot  be  maintained  bj  one  or 
more  joint  executors  against  other  joint  executors,  yet  in  a  court 
of  equity  one  joint  executor  may  sue  another.^ 

17.  The  statute  of  limitations,  and  questions  of  set-off,  will  be 
entertained  in  defence  to  suits  in  equity,  upon  the  analogy  of 
such  defences  at  law,  in  suits  by  executors  and  administrators, 
the  same  as  in  other  suits  in  equity.^ 

18.  It  is  common  in  'England,  by  means  of  a  friendly  suit  in 
favor  of  the  creditors  against  the  personal  representative,  to 
bring  the  entire  matter  of  marshalling  and  distributing  the 
assets  into  a  court  of  equity.  But  as  no  simila!^  equitable 
jurisdiction  exists  in  this  country,  all  such  matters  being  re- 
garded as  more  appropriately  belonging  to  the  probate  courts,  we 
need  not  further  discuss  it. 


SECTION  II. 

CAUSES  OF  AfCynO^  AOCBXJJNQ  TO  THE  PERSONAL  REPRESENTATIVB. 

1.  The  personal  repreaentatiye  may  Bae  npon  all  causes  of  action  accruing  after 

the  decease. 

2.  He  maj  sne  upon  contracts,  express  or  implied,  arising  after  the  decease. 

8.  Upon  written  contracts  to  the  executor  as  such,  he  maj  sue  with  or  wiUiout 
alleging  his  capadtj. 

4.  One   executor   presumablj  acts   for   the  whole.    Contract   made    payable  to 

deceased  or  bearer. 

5.  A  bond  given  for  debt  due  estate  cannot  be  sued  in  representative  capadtj. 

Query. 
6  and  n.  14.  Actions  accrue  to  executors,  &c.,  when  the  debt  falls  due  after  the 
decease  of  the  testator,  &c. 

7.  The  executor  or  administrator  may  have  a  right  of  action  accruing  in  re- 

mainder. 

8.  They  may  also  hare  rights  of  action  accruing  from  conditions  or  forfeitures. 

§  28.    1.  We  had  occasion  to  consider  this  matter,  incident- 
ally, in  the  next  preceding  section.    It  may  now  be  stated,  in 

*  Peake  v.  Ledger,  8  Hare,  818 ;  post,  §  81,  pi.  8. 
»  2  Wnas.  Exrs.  1729, 1780. 
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general  terms,  that  for  any  tort  or  contract  affecting  the  personal 
estate  of  a  deceased  person,  accruing  after  the  decease,  the  per- 
sonal representative  may,  ordinarily,  have  the  same  remedy  to 
which  he  would  be  entitled  if  the  estate  were  his  own,  describ- 
ing himself  in  his  representative  capacity,  or  not,  at  his  election. 
But,  where  the  judgment,  if  recovered,  will  become  assets  in  his 
hands,  it  is  more  common,  and,  unless  there  are  special  reasons 
to  the  contrary,  more  proper,  tliat  the  representative  character 
of  the  plaintiff  should  appear  upon  the  face  of  the  proceedings. 
And  it  is  immaterial  whether  the  personal  representative  have 
the  actual  or  only  the  constructive  possession  of  the  estate ;  or 
whether  the  tort  was  committed  before  his  appointment  or  not, 
since  the  appointment  will  always  have  relation  to  the  time  of 
the  decease.^ 

2.  In  regard  to  matters  of  contract  it  seems  entirely  well  set- 
tled, by  the  later  cases,  that  an  executor  or  administrator  may 
maintain  an  action  in  his  own  name,  describing  himself  in  his 
representative  capacity  or  not,  at  his  election,  upon  all  contracts 
made  with  himself  personally,  whether  the  consideration  for  such 
contract  proceed  from  himself  as  executor  or  from  the  deceased 
in  his  lifetime.^  So  the  executor  or  administrator  may  maintain 
an  action  for  money  of  the  estate,  received  after  the  decease  of 
the  testator  or  intestate,  counting  upon  the  implied  promise  to 
himself,  on  the  ground  of  his  legal  right  to  receive  the  same.' 
So,  also,  if  the  personal  representative  is  compelled  to  pay  money, 


^  HoUifl  9.  Smith,  10  East,  298.  The  case  of  Cockerill  v.  Eynaston,  4  T.  R. 
277,  where  Lord  Kenyon  said  the  executor  or  administrator  coald  only  main- 
tain an  action  in  his  own  name  for  torts  affecting  the  personal  estate  of  the 
deceased,  where  he  had  had  the  actual  possesnon,  is  regarded  as  overruled  by 
Bollard  v.  Spencer,  7  T.  B.  358,  which  is  recognized  in  Tattersall  v.  Groote,  2 
B.  k  P.  253,  256.    To  the  same  effect  is  Holbrook  v.  White,  13  Wendell,  591. 

'  Gowell  9.  Watts,  6  East,  405 ;  Thompson  v.  Stent,  1  Taunt  322 ;  Gallant 
V.  Bouteflower,  3  Doug.  34 ;  Webster  v.  Spencer,  3  B.  &  Aid.  360. 

*  Foxwist  p.  Tremain,  2  Saund.  207  d,  208 ;  Petrie  v.  Hannay,  3  T.  R  659 
Smith  V.  Barrow,  2  T.  B.  476. 
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on  the  ground  of  the  decedent  having  become  surety  for  another, 
he  may  maintain  an  action  in  his  own  name,  or  in  his  represen- 
tative capacity,  to  recover  the  same.^  So,  too,  where  the  plaintiff 
has  paid  money  in  his  representative  capacity,  which  he  ought 
not  to  pay,  he  may  recover  it  in  the  same  capacity,^  and  equally 
in  his  own  name,  without  alleging  the  capacity.  And  where  work 
had  been  begun  by  the  deceased,  and  completed  by  his  personal 
representative,  it  may  be  recovered  in  either  capacity,  it  is  said,^ 
but  care  should  be  taken  so  to  describe  the  cause  of  action  as  to 
avoid  a  variance.^ 

8.  And  it  seems,  that  upon  notes  and  bills  given  to  the  per- 
sonal representative,  as  such,  for  debts  due  the  estate,  he  may  sue 
in  his  representative  capacity,  or  he  may  sue  in  his  own  name, 
treating  his  representative  capacity  alleged  in  the  contract  as 
a  mere  description  of  his  person,  descriptio  person®.^  So,  in 
cases  where  the  executor  or  administrator  may  sue  in  his  repre- 
sentative capacity,  the  administrator  de  bonis  non  may  main- 
tain an  action,^  although  there  are  some  early  cases  to  the 
contrary. 

4.  It  has  been  held,  that  an  executor  may  sue  upon  a  promis- 
sory note,  as  bearer,  the  same  being  given  for  a  debt  due  the 
estate,  although  made  payable  to  the  deceased,  or  bearer,  and 

*  Ord  v.  Fenwick,  8  East,  104,  hj  Lord  ElUnborough,  Ch.  J. ;  ante,  §  27,  pL 
6,  and  cases  cited  in  note ;  Williams  v.  Moore,  9  Pick  432. 

*  Clarke  v.  Hougham,  2  B.  &  C.  149. 

*  Marshall  v,  Broadhurst,  1  Compt  &  J.  403  ;  Edwards  v.  Grace,  2  M.  &  W. 
190;  Aspinall  v.  Wake,  10  Bing.  51. 

'  Ante,  §  27,  pL  8,  and  note ;  Werner  v,  Humpbreys,  2  M.  &  G.  358,  whore 
it  was  held  that  for  a  ooat  ordered  bj  ihe  defendant,  and  cut  out  of  deceased's 
cloih,  and  tacked  together  and  tried  on  in  his  lifetime,  bnt  finished  and  delivered 
bj  his  administratrix  after  his  death,  a  recovery  conld  not  be  had  for  the  pribe, 
as  for  goods  sold  and  delivered  by  the  intestate,  the  proper  form  of  action  being 
for  goods  sold  and  delivered  by  the  administratrix. 

*  King  V.  Thom,  1  T.  B.  487 ;  Partridge  v.  Court,  5  Price,  412;  8.  o.  7  id. 
591. 

*  Catherwood  v.  Chaband,  1  B.  &  C.  150. 
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not  delivered  until  after  the  death  of  the  testator.^^  And  it  baa 
also  been  held  that  an  administrator  may  sue  in  debt  upon  a 
judgment  recoTered  in  his  representative  capacity  in  another 
staie.^  And  where  there  are  more  than  one  joint  executor  or 
administrator,  all  may,  in  general,  join  in  an  action  upon  an 
implied  contract,  where  the  business  was  transacted  with  any 
number  less  than  the  whole,  it  being  presumed  that  those  acting 
did  so  on  behalf  of  the  whole  number.^ 

5.  But  it  has  been  held,  that  where  an  executor  or  administror 
tor  accepts  a  bond  from  a  simple  contract  debtor  in  lieu  of  such 
simple  contract  debt,  although  expressed  to  be  given  him  in  his 
representative  capacity,  he  cannot  maintain  an  action  upon  it, 
as  such,  on  account  of  the  debt  due  the  estate  being  merged  in 
the  higher  security,  and  thus  extinguished.^  But  it  seems  to  us 
that  the  distinction  rests  upon  no  very  satisfactory  grounds,  and 
fli|t  there  is  i^o  substantial  reason  why  the  executor  or  adminisr 

»  Baxter  v.  Buck,  10.  Vt  &  II4S. 

°  Talmage  v.  Chapel,  16  Ma».  Rep.  71 ;  Biddle  v.  WEkins,  1  Pet  U.  S.  6S6 ; 
Yoong  V.  O'Keal,  S  Sneed,  55;  Slaater  v.  Chenowith,  7  Ind.  R  211.  This 
mort  b^  upon  th^  gromid  that  a  judgment  in  favor  of  the  personal  represent- 
ative creates  an  indebtedness  to  the  person  in  his  private  as  well  as  in  his  repre- 
KBtative  capacity,  which  seems  to  be  the  settled  rule  upon  the  point,  as  well  in 
Eogland  as  America.  1  Wms.  Ezrs.  791 ;  Crawford  v.  Whittal,  1  Doug.  4,  n.  1 ; 
Bon^foiis  o.  Walker,  2  T.  Bk  1S6.  The  same  rule  applies  to  all  written  ctm- 
tncts  for  a  debt  due  the  estate,  bat  in  the  name  of  the  executor  or  administra- 
tor. Catlin  V,  Underbill,  4  McLean,  937;  Lyon  v.  Marshall,  11  Barb.  241. 
Bat  in  all  these  cases,  as  has  been  decided  an  infinite  number  of  timesj  where 
the  judgment  will  be  assets,  the  plaintiff  may  describe  himself  as  executor  or 
Mbimistrator,  and  join  counts  upon  claims  in  favor  of  the  estate  accruing  in  the 
lifetime  of  the  decedent  Hienm  v.  Hoffner,  8  Rawle,  898 ;  McDonald  v,  Wil- 
liaa^s,  16  Ark.  39  ;  Eloifer  v.  Gaiv,  20  Wendell,  668. 

hi  9ome  of  th^  states  executors  sjod  ajiministrators,  by  q»ecial  statute,  are 
sUowed  to  sue  by  virtue  qf  appointments  made  in  other  states.  Price  v.  Morris, 
5  McLean,  4. 

^  Heath  v.  Chilton,  12  M.  &  W.  632. 

^  Hosier  v.  Lord  Arundell,  8  B.  &  P.  7 ;  Partridge  v.  Court,  5  Price,  41 2 
419, 420,  421  ;  Price  v.  Moulton,  10  C.  B.  561. 

PART  n.  17 
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trator  may  not  as  well  sae  upon  a  specialtj,  in  his  representa- 
tive capacity,  which  is  really  assets,  as  upon  a  simple  contract. 
The  attempt  to  maintain  any  such  distinction  will  be  likely  to 
prove  so  unsatisfactory  in  practice  as  in  the  end  to  be  aban- 
doned. The  law  has  already  had  quite  enough  to  answer  for, 
by  reason  of  its  incomprehensible  distinctions  and  refinements. 
We  had  supposed  that  all  practical  difference  between  special- 
ties and  simple  contracts  had  quite  disappeared,  and  with  the 
di£forence,  it  would  seem  wise  to  abandon  the  distinctions,  as 
far  as  practicable.  There  is  quite  sufficient  of  real  difficulty  in 
the  administration  of  the  law  to  employ  the  time  and  exhaust 
the  strength  of  the  profession  and  the  courts,  without  over- 
powering their  energies  and  confusing  their  minds,  upon  merely 
speculative  points.  Hard  work,  to  sharpen  one's  wits,  is  well 
enough  as  matter  of  mere  discipline,  with  those  who  have  no 
other  more  legitimate  modes  of  accomplishing  the  end ;  but  it 
seems  especially  out  of  place,  in  a  study  or  an  art,  where,  with 
all  the  force  at  command,  there  is  constant  necessity  of  over- 
work, and,  what  is  worse,  perhaps,  of  leaving  necessary  work 
half  done. 

6.  It  seems  scarcely  necessary  to  state  that  there  will  arise 
many  cases  where  the  meritorious  cause  of  action  really  accrues 
in  the  lifetime  of  the  deceased,  that  the  same  was  not  fully 
matured  until  after  the  decease.  One  very  familiar  illustration 
under  this  head  will  occur  to  all,  of  debts  created  in  favor  of  the 
testator  or  intestate,  in  his  lifetime,  but  which  did  not  fall  due 
till  after  his  decease,  debitum  in  presenti,  solvendum  in  futuro. 
In  such  cases,  it  is  not  material  that  the  contract  should  name 
executors  or  administrators,  as  the  right  of  action  will  survive 
to  them  without  being  specially  named  in  the  contract.  And 
where  the  contract  specially  names  assignees,  it  will  not  affect 
the  right  of  the  personal  representative,  who  is  the  legal  as- 
signee.^* 

^  Chapman  v.  Dalton,  Rowd.  284,  286,  288.    Bat  if  the  promifle  be  to  pay  to 
fuch  person  as  the  decedent  shall  appoint  by  will,  and  there  be  no  appmntment, 
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7.  So  the  executor  or  administrator  may  hare  a  right  of 
action,  on  behalf  of  the  estate  in  remainder,  as  where  a  lease 
is  made  to  B.  for  life,  remainder  to  his  executor  or  administra- 
tor;  ^  or  where  a  lease  for  years  is  bequeathed  to  A.  for  life, 
remainder  to  B.,  who  dies  before  A.  Although  B.  never  had 
the  term  in  him,  jet  it  shall  devolve  upon  his  personal  repre- 
sentative.^^ 

8.  So  a  right  of  action  may  accrue  to  the  executor  by  reason 
of  conditions  in  bequests  to  be  performed  by  the  legatee  or  devl. 
see  under  the  will,  and  for  the  non-performance  of  such  con- 
ditions a  right  to  recover  the  thing  bequeathed  may  accrue  to 
the  executor.  And  so  also  where  the  condition  in  the  will  is, 
that  the  executor  shall  pay  money  or  do  some  other  act  in  order 
to  defeat  some  grant  made  by  the  testator  in  his  lifetime,  as 
pawning  or  mortgaging  his  estate.  The  performance  of  such 
condition  will  create  a  new  cause  of  action  in  the  executor.^^ 
So  an  estate  may  accrue  by  way  of  forfeiture,  by  reason  of  the 
non-performance  of  conditions  by  others,  and  it  may  first  accrue 

the  executor  cannot  sae,  fat  here  there  is  no  promise  to  pay  the  deceased,  but 
onij  to  his  appointee,  and  in  such  cases  there  must  be  snch  an  appointee.  Pease 
n.  Mead,  Hob.  9  b,  10 ;  Goodall's  Case,  5  Ca  95  b,  96, 97  a.  "  The  law  will  never 
seek  ottt  an  assignee  in  law,  when  there  may  be  an  assignee  in  tact." 

»  Co.  UtL  54  b. 

"  1  Wms.  Ezrs.  793.  And  in  regard  to  all  vested  interests  in  penonaltj,  in 
nmainder,  where  the  remainder  does  not  Test  in  possesion  during  the  life  of 
lin  party  entitled  in  remainder,  it  will  accrue  to  his  personal  representative, 
aad  he  may  enforce  it  for  the  benefit  of  the  estate.  Finbury  v.  Elkin,  1  Peere 
Wms.  563.  And  so,  although  the  estate  in  remainder  do  not  absolutely  vesty 
being  dependent  upon  a  condition  which  may  never  happen,  yet  if  it  be  of  such 
a  aature  as  to  be  transmissiUe,  and  first  accrue  in  possession  after  the  decease 
of  die  party  entitled,  it  may  be  enforced  by  the  executor  or  administrator.  As 
ID  tite  caae  of  King  v.  Withers,  Free  Ch.  348,  where  the  testator  chaiged  a 
legacy  upon  eftate  devised  to  his  son,  for  the  benefit  of  his  daughter,  provided 
the  ion  should  die  without  issue  male,  and  the  daughter  predeceased  the  son, 
who  died  ultimately  without  issue  male,  it  was  decreed  that  the  husband  of  the 
dao^bter,  being  her  administrator,  should  take  the  legacy. 

^  I  Wms.  Ezra.  794< 
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after  the  decease  of  the  party  entitled,  and  tlias  fall  to  the  per- 
sonal representative  of  such  party.^ 


SECTION   III. 

REVIVING  SUITS  BY  EXECUTOR  OR  ADMINISTRATOR. 

1.  At  common  law  all  ftoits  abnted  by  the  death  of  anj  partj. 

n.  1.  By  the  English  statutes,  such  as  sarriTe  may  be  reriTed  and  proceed,  either 
in  the  name  of  sonriving  parties,  or  of  representatires. 

2.  Judgments  may  be  entered,  nnnc  pro  tunc,  so  as  to  avoid  Uie  effect  of  the  death 
•  of  the  parties,  in  some  cases. 

8.  Where  plaintiff  dies  after  obtaining  judgment,  it  mntft  be  reriTed. 

4.  Party  representing  interest  damnified  may  bring  writ  of  enor. 

5.  Death  of  party  revokes  power  of  arbitration. 

6.  Proceedings  in  regard  to  claims  against  estates  of  deceased  person,  bow  reg- 

ulated by  statute  in  the  different  state». 

§  29.  1.  Tms  topic,  with  others  in  this  chapter,  belongs  more 
appropriately  to  a  treatise  upon  practice,  than  to  one  upon  the 
settlement  of  estates.  We  could  not,  therefore,  be  expected  here 
to  refer  to  the  numerous  decisions  upon  the  English  statutes 
affecting  questions  of  abatement  and  revivor  of  actions.  It 
seems  to  have  been  considered,  at  common  law,  that  the  death 
of  any  party,  whether  plaintiff  or  defendant,  and  whether  a 
joint  or  sole  party,  would  abate  the  action.  And  where  the 
cause  of  action  survived,  either  to  joint  parties  or  to  personal 
representatives,  such  persons  as  possessed  the  right  could  insti* 
tute  a  new  action.^ 


"  Chauncy  v.  Graydon,  2  Atk.  616 ;  tteck  v.  Parrot,  1  Ves.  Sen.  286 ; 
Barncd  t>,  Allen,  1  Br.  C.  C  181 ;  Perry  v.  Woods,  8  Veaey,  204 ;  Massey  v, 
Hudson,  2  Mer.  180.  An  appointment  cannot  be  ttiaide  to  the  pet^nal  repr^ 
tentative  of  the  party  nained  in  the  power.  Madditfon  i>.  Andrew,  1  Y^s.  Sen. 
67,  69. 

>  1  Chit  PI.  68,  69.  But  now,  by  statute  8  &  9  Wm.  8,  oh.  11,  $  7,  trhere 
the  cause  of*  action  soirives  in  favot*  or  against  the  surviving  parties,  the  suit 
does  not  abate,  but  the  death  being  suggested  upon  thd  record,  it  proceeds  in 
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2.  Bat  by  tlie  practice  of  the  English  courts,  from  an  early 
day,'  jadgments  were  accustomed  to  be  entered  nunc  pro  tunc, 
▼here  the  parties  had  deceased,  after  verdict,  or  pending  a  mo- 
tion for  a  new  trial,  or  upon  writ  of  error  or  exceptions,  or  after 
argument  in  banc  upon  an  advisare  vult  curia,  and  in  many 
other  cases,  where  the  delay  might  m  any  sense  be  attributable 
to  the  laches  of  the  court.  In  this  mode  the  judgment  being 
entered,  as  if  occurring  while  the  parties  were  in  life,  the  record 
showed  a  valid  judgment,  and  as  this  imported  absolute  verity, 
no  issue  could  be  raised  against  it. 

3.  But  where  the  plaintiff  dies  after  obtaining  judgment,  and 
before  execution,  the  personal  representative  must  revive  the 
judgment.'  And  by  an  early  English  statute,^  which  has  been 
pretty  generally  adopted  into  the  practice  of  the  American 
states,  either  by  construction  or  statute,  the  administrator  de 
bonis  non  was  regarded  so  far  in  privity  with  the  former  ex* 
ecutor  or  administrator,  that  he  might  sue  out  an  execution,  by 
reviving  a  judgment  obtained  by  them.  And  the  same  rule 
obtains  in  regard  to  decrees  in  equity,  under  the  equity  of  the 
statute.^  But  where  the  plaintiff  dies  after  the  defendant  is 
charged  in  execution,  the  personal  representative  is  not  obliged 
to  revive  the  judgment.^    And  the  efficacy  of  an  execution 

the  same  of  the  sanriTora.  And  by  statute  15  &  16  Vic.  ch.  76,  §  185,  (Com- 
aKm-Law  Procedure  Act  1852,)  where  a  sole  plaintiff  or  defendant  deceases 
^wmg  the  pendency  of  the  action,  the  snit  proceeds  in  the  name  of  the  per- 
lODal  repreaentadTe,  where  the  caose  of  action  sorriyes.  See  also  Underhill  v, 
Dererenx,  2  Saand.  71,  and  notes.  An  action  may  be  revived  where  any  of  the 
caoies  of  action  sarrive,  although  that  is  not  the  case  with  every  count  in  the 
declaration.    Booth  v.  Northrop,  27  Conn.  R.  325. 

'  Stat  17  Car.  2,  ch.  8,  §  1.  The  same  practice  generally  obtains  in  the 
Americao  states.  Stickney  o.  Davis,  17  Pick.  169 ;  Gunn  v,  Howell,  85  Ala. 
144. 

*  1  Wma.  EzTB.  806. 

*  17  Car.  2,  ch.  8,  §  2*    See  also  Clerk  v.  Withers,  2  Ld.  Baym.  1072, 1076. 

*  Owen  9.  Carson,  2  Yem.  287. 

'  1  Wms.  Ezrs.  808, 809 ;  Taylor  v.  Boigess^  16  M.  &  W.  781. 

17* 
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will  not  cease,  on  accoubt  of  the  death  ol^  the  judgment  creditor, 
and  may  be  executed*  thereafter. ^  And  whete  one  or  more  of 
several  plaintifis  die  within  a  year  and  k  day  after  judgment, . 
executibn  may  be  had  by  th^  surrito^  ih  the  namd  of  the 
whole,  do  as  to  have  the  etecutiou  correspond  with  tlie  judgment, 
without  any  pl-oceedings  to  revive  the  same.^ 

4.  In  geuenal,  the  party  representing  the  interest  which  is 
damnified  by  a  judgment,  if  erroneoUs,  may  bring  a  writ  of 
error,  certiorari,  ot  any  other  proper  proceeding,  to  revise  the 
same.  Hence,  in  actions  affecting  the  realty,  this  right  com- 
monly devolves  upon  the  heir,  but  in  personal  actions,  upon  the 
personal  representative.^ 

5.  The  authority  of  an  arbitrator  is  determined  by  the  death 
of  either  party,  before  award.^^  But  it  seems  to  be  considered 
thiEit  the  death  of  one  of  the  partibs,  on  one  side,  the  cause  of  ac- 
tion surviving  to  others.  Will  destroy  the  poiret  of  the  arbitrator.^ 
But  it  is  now  common  in  practice  to  insert  in  the  rule  of  submis- 
sion, that  the  award  may  be  delivered  to  the  personal  representa- 
tive, ih  case  of  the  death  of  either  party .'^ 

6.  It  may  be  proper  to  state  here,  that  in  most  of  the  states 
there  is  more  or  less  restriction  upon  the  right  of  the  creditors  of 
kh  estate,  in  regard  to  instituting  suits  against  the  personal  repre- 
sentative of  the  deceased,  until  after  the  lapse  of  a  certain  period, 
n&d  giving  notice  of  the  existence  of  the  claim.    And  in  many 

'  Mm  v.  Qrifflth,  16  M>  ft  W.  lOi^ )  Giebk  t.  WiUbi^  S  Ld.  Raym.  i07t. 

*  Tidd,  dth^.  1120. 

*  1  Wins.  Ens.  810-815. 

»  PottB  t*  Ward,  1  Manhall)  a$6;  O&opet  ».  JolmUM,  fi  B.  ft  Aid.  i94; 
Rhodes  v.  Haigb,  2  B.  ft  C.  345. 

^  Trndalf  Ch.  J.,  in  re  Hare,  «  Bfaig.  N.  C.  I5d,  1«S. 
.  "  T^ler  V.  Jones)  8  B.  ft  C.  l44.  Aiid  the  death  of  cue  of  theflarties,  after 
a  reference  by  rule  of  court,  will  not  operate  as  a  reyocation  of  the  powef  df 
the  referees,  where  the  cause  of  action  surrives.  Bacon  p.  Cranddn,  15  Pick. 
79.  But  in  the  case  of  k  stibmission  to  arbitnition  hieMy^  the  d^th  ^f  eitW 
party  will  annul  the  power  of  the  arbitrators,  iibless  teVed  hf  ah  expilM  stip- 
ulation to  that  ^flTect.    Baflej  b.  fikietmit,  8  W.  ft  S.  580* 
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of  the  states  it  is  required,  that  in  the  settlement  of  all  estates 
represented  insolvent,  and  that,  in  practice,  will  commonljr  in- 
clade  a  large  proportion  of  the  whole,  the  probate  courts  shall 
appoint  commissioners  to  receive  and  adjust  all  claims  against 
the  estate,  and  to  report  thQ  same  to  that  court,  whose  allowance 
is  final,  unless  appealed  from>  In  such  eases  no  action  can  be 
brought,  except  by  presenting  the  claim  before  commissioners, 
and  if  not  presented  within  the  time  limited  by  the  court,  they 
become  effectually  barred,  not  only  the  remedy  but  the  claim 
being  thereby  effectually  extinguished.^  In  some  ot  the  Ameri- 
can states  this  mode  of  adjusting  the  claims  against  the  estates 
of  deceased  persons  has  been  found  so  convenient,  that  it  has 
been  extended,  by  express  stutute,  to  all  estates,  as  well  solvent 
88  insolvent.^^ 


*  Hunt  V.  Fay,  7  Yi,  K.  ire. 

^  Gen.  Stats.  Yt  ch.  58,  §  1.  In  many  of  the  American  states  ^be  personal 
rqnresentatiYe  of  a  deceased  plaintiff  is  allowed  to  enter  an  appearance  upon 
motion  and  the  suggestion  ot  the  death,  in  all  cases  where  the  cause  of  action 
sarvives.  And  where  the  appearance  is  not  thus  entered  yoluntarilj,  the  de- 
fendant may  cite  such  personal  representative  to  appear  and  prosecute  the  action, 
mder  pain  of  relinquishing  the  cause  of  action.    Tyler  v.  Whitney,  S  Yt.  R.  26. 


CHAPTER   VII. 

THE   mVBNTORT  OF  THE   ESTATE. 

1.  From  the  earliest  times  an  ioTentory  of  the  estaUb  has  been  reqaired. 

2.  In  the  American  states  the  inrentory  of  all  the  estate  is  imperatiTe. 
n.  3.  This  inyentory  of  the  estate  has  grown  into  disuse  in  England, 
n.  5.  The  character  of  the  inventory  required. 

9.  The  party  at  whose  snit  an  inventory  and  account  is  claimed,  must  hare  valid 
legal  claim  against  the  estate. 

4.  The  inventory  must  embrace  all  the  estate,  real  and  personal,  including  choses 

in  action. 

5.  The  omission  to  return  an  inventory  rather  ground  of  presumption  than  of 

giving  damages. 

6.  The  property  fraudulently  conveyed  by  the  deceased  may  be  inventoried. 

7.  How  far  money,  the  separate  estate  of  the  wife,  should  be  inventoried. 

8.  What  choses  in  action  to  be  inventoried,  and  how. 

9.  Inventory  cannot  be  corrected  except  by  the  oath  of  the  executor,  &c. 

10  and  n.  19.  The  English  and  American  mode  of  returning  inventories  contrasted. 
II.  Personal  effects  held  in  trust,  except  money,  not  to  be  inventoried. 

§  80.  1.  In  the  English  ecclesiastical  courts,  from  the  date 
of  the  earlier  statates,^  it  has  heen  required  of  executors  and 
administrators  to  furnish  an  inventory  of  the  personal  assets  be- 
longing to  the  estate,  and  which  have  come  to  the  hands  of  the 
personal  representative,  to  be  deposited  in  the  office  of  the  reg- 
istrar of  the  court,  and  which  might  form  the  basis  of  the  ultimate 
account  in  such  cases.  And  the  bond  required  of  an  adminis- 
trator by  statute,^  at  an  early  day,  was  conditioned,  among  other 
things,  for  his  exhibiting  into  the  registry,  on  or  before  a  day 

^  21  Hen.  S,  oh.  5,  §  4.    Inventory  required  at  an  earlier  date.    4  Bunu^ 
Ecd.  Law,  236. 
*  22  and  28  Car.  2,  cfa.  10,  §  1. 
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aaaied,  *^  ^  true  aniL  perfect  inventory  of  the  goods,  chattels,  and 
oredits  of  the  deceased  come  to  his  possession."  ^ 

2.  These  early  English  statutes  have  formed  the  basis  of  the 
^loe,  or  similar  requirements  in  most  of  the  American  states ; 
and,  as  far  as  we  know,  this  requirement  of  the  law  is  strictly 
enforced  in  practioe  ^ith  us.  It  was,  indeed,  not  formally  re- 
quired, in  all  the  eiirly  stiitutory  provisions  ^  for  the  settlement  of 
estates,  but  at  present  the  personal  representative  is  generally  re- 
qaired  to  inventory  the  entire  estate  of  the  deceased^  both  real  and 
personal,  since  all  is  charged  with  the  payment  of  debts,  and  it 
eannot  be  known  ^  in  the  first  instance,  that  it  will  not  all  be  re- 
quired for  that  purpose.* 

*  Bat  it  seems,  in  the  practice  of  the  English  eccleaastical  ooorts,  in  modem 
times  certainly  no  inventory  has  been  presented,  unless  where  the  execntor  or 
administrator  is  specially  cited,  by  some  party  having  a  legal  interest  in  the 
estste,  to  produce  snch  inventory  and  render  an  account  of  his  administration. 

1  Wus.  Ezrs.  S78.  But  in  the  English  Gooit  of  Probate  the  inventory  seems 
now  to  be  required,  and  the  practice  is  to  attach^the  administrator  or  executor 
he  not  filing  one,  and  after  being  so  in  contempt  he  is  not  entitled  to  his  dis- 
cfaaige  upon  filing  the  required  inventory,  except  upon  the  payment  of  costs. 
Manhman  v.  Brook^  32  Law  J.  Prob.  95.  But  this  is  done  under  the  power 
given  the  G>art  of  Probate,  under  20  and  21  Tict  ch.  77.  But  it  was  said, 
reeentlj,  that  a  person  who  had  become  surety  in  an  administration  bond 
aaghti,  nader  special  eireumstanceB,  obtun  the  aid  of  the  court  to  com^l  ihe 
iimimBtrator  to  bring  in  an  inventory  and  account.  Overman  in  re^  8  Jnr. 
n.  s.  572.     The  case  here  referred  to  by  the  learned  judge  is  Roberts  v.  Boberts^ 

2  Cas.  temp.  Lee,  899,  where  it  was  held,  that  the  court  will,  ex  officio,  ordei*  an 
inventory>  where  the  interest  of  minors  is  concerned. 

*  R^vions  to  Stat.  181S,  in  Massachusetts,  an  administrator  wab  not  r^ 
paired  to  inventory  real  estnte.    1  Mass.  Bep.  85, 204. 

*  Ifeas.  Gen.  Stats,  ch.  94,  §  2;  Bat  there  are  in  most  of  the  states  eitiier 
general  or  special  grounds  of  excnsing  the  return  of  an  inventory.  Thus,  if  no 
property  oomes  into  die  hands  of  tiie  executor  or  administrator,  he  cakinot 
fMora  any  inventory,  and  is  hot  required  to  render  ahy  account.  Walker  v, 
HMl^  1  Hck.  20.  Aiid  irhen  the  executor,  who  id  the  resSdUary  legatee,  gives 
h  bbnd  to  pay  the  debts  and  legacies,  he  is  iJiereby  excused  fi:om  returning  aa 
mvenlory.  tStebbins  0.  Sitaith,  4  Pick.  97;  Joneb  v.  fochardson,  5  Met  ^47; 
CkdweU  9.  Alger,  5  Gray,  67.'   And  the  adminSsthitor,  by  returning  an  inirelltofry 
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3.  It  seems  to  be  settled  in  the  English  practice,  and  the  same 
rule  will  obtain  in  the  American  states,  that  in  order  to  justify 
a  citation  against  the  personal  «representative|  to  produce  an  in- 
ventory and  render  an  account  of  his  administration,  the  party  at 
whose  suit  the  same  issues  must  be  a  creditor,  legatee,  distributee, 
or  some  party  having  a  vested  legal  interest  in  the  estate.^ 

4.  The  inventory  must  embrace  all  the  estate,  both  real  and 
personal,  which  comes  to  the  possession  of  the  executor  or  admin- 
istrator. And  according  to  the  English  practice,  which  is  com- 
mon, if  not  universal,  in  the  American  states,  the  choses  in  action 
belonging  to  the  estate  are  designated  upon  the  inventory  as 
collectible  or  not  collectible,  or,  as  it  was  formerly  expressed, 
**  sperate  and  desperate."  ^ 

5.  The  omission  to  return  an  inventory  according  to  the  re- 
quirements of  the  statute,  may  justify  a  more  unfavorable  con* 
struction  of  the  testimony  brought  against  the  executor  or  ad- 
ministrator, with  a  view  to  charge  him  on  his  final  account, 
but  will  not  of  itself  be  sufficient  to  charge  him  with  the  pay- 
ment of  the  debts.®  And  in  some  of  the  states  it  has  been  held, 
that  damages  may  be  assessed  for  the  failure  to  return  an  inven- 

of  all  the  estate  oome  to  his  hands,  in  the  first  instance,  will  have  complied  suf- 
ficientlj  with  the  requirements  of  the  statnte,  and  if  property  sabseqnenily 
comes  to  his  hands  it  will  be  fofficient  to  render  his  account  of  it  npon  lua  final 
account  of  adminiitratbn*  Hooker  t;.  Bancroft,  4  Pick.  60 ;  Gen.  Stats,  of  Mast. 
ch.  98,  §  7. 

*  1  Wms.  Ezn.  879  -881.  And  in  some  of  the  eases  it  is  held  that  a  probable 
contingent  interest  will  justify  calling  for  an  inventory.  But  if  one  swear  pos- 
itively to  a  claim  against  an  estate,  it  has  been  held  suflicient  to  entitle  him  to 
an  order  for  an  inventory  and  an  account    Forsyth  v.  Burr,  87  Barb.  540. 

'  1  Wms.  Exrs.  888 ;  Toller,  248.  The  administrator  de  bonis  non  mnst 
return  an  inventory,  the  same  as  any  other.    Wilson  v.  Keeler,  2  Chip.  16. 

*  Leeke's  Admr.  v.  Beanes,  2  Har.  &  J.  878.  The  omission  to  return  an 
inventory  is  said  to  be  a  strong  circumstance  to  support  the  charge  of  miscon- 
duct Hart  V,  Ten  Eyck,  2  Johns.  Ch.  62.  The  interest  of  a  deceased  partner 
in  the  partnership  can  only  be  inventoried  as  an  unascertained  balance.  Thom- 
son V.  Thomson,  1  Bradf.  Bar.  Bep.  24, 
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iorj ;  ^  but  unless  some  specifio  damage  were  caused  thereby,  it 
does  not  occur  to  us  that  any  rule  of  damages  could  well  be  de- 
vised in  regard  to  such  an  omission. 

6.  The  decisions  in  regard  to  the  duty  of  the  executor  or  ad- 
ministrator in  returning  an  inventory,  will  be  the  same,  which  is 
to  fix  his  accountability  before  the  probate  court,  at  least  so  far  as 
the  personal  property  belonging  to  the  estate  is  concerned.  But 
it  may  aid  in  giving  a  general  view  as  to  the  extent  of  that  obli- 
gation, if  we  state  briefly  a  few  points  which  have  been  ruled  in 
diflkrent  cases.  It  was  held  in  Connecticut,  at  an  early  day,  that 
an  executor  or  adminbtrator  should  inventory  property  fraudu- 
lently conveyed  by  the  deceased,  as  against  creditors,  and  that 
the  personal  representative  so  far  represents  the  interest  of  the 
<aeditor8,  that  he  may  take  possession  of  estate  so  circumstanced, 
and  retain  the  possession  of  the  same,  as  against  the  fraudulent 
grantee,  until  it  can  be  known  if  it  will  be  required  for  the  pay- 
ment of  debts.^^ 

7.  And  it  has  been  decided,  that  the  money  in  the  hands  of 
the  wife  of  the  deceased,  at  the  time  of  the  decease,  although 
earned  by  her  before  marriage,  or  given  to  her  by  her  husband, 
most  be  inyentoried  and  accounted  for  as  the  estate  of  the  hu&- 
band.^  But  the  more  recent  decisions  would  give  property,  so 
situated,  to  the  wife,  where  it  was  not  required  for  the  payment 
of  debts,  and  would  justify  the  court  of  probate,  in  settling  the 
final  account  of  the  executor  or  administrator,  to  give  permission 
to  credit  himself  with  the  amount,  as  paid  to  her.  This  is  upon 
the  supposition  that  the  property  or  money  had  been  kept  sep- 
arate from  the  husband's  estate,  as  the  separate  property  of  the 
wife-^ 

'  ScoU  V.  The  Governor,  1  Miasoiiri,  6S6.  , 

*  Mmar  v.  Mead,  S  Conn.  SS9 ;  Booth  v.  Patrick,  8  Conn.  106 ;  Andnifli  v. 

DooGltle,  11  Conn.  283.    Bat  see  Martin  v.  Martin,  1  Y t  R.  91;  Peaslee  «. 
Barney,  1  Chip.  831 ;  Moodj  v.  Fry,  3  Humph.  567. 

^  Washbnm  v.  Hale,  10  Fick.  429. 

»  BkbardBon  v.  Merrill,  32  Yt.  B.  27 ;  ante,  §  23,  pL  c 
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8.  It  is  regarded  as  the  duty  of  the  persoaal  representative  of 
a  deceased  person  to  inveutory  property  deposited  in  the  hands 
of  a  third  party,  for  custody  merely ;  ^  and  also  demands  as- 
signed to  secure  the  payment  of  debts.^^  Debts  inventoried  with- 
out comment  will  be  presumed  collectible,  and  the  party  charged 
with  tlie  amount,  unless  upon  proof  of  loss  without  fault.^ 
But  if  they  be  inventoried,  as  desperate  or  doubtful,  perhaps 
the  administrator  will  not  be  charged  with  the  amount,  except 
upon  proof  that  he  did,  or  might  have  collected  them.^^  The  iii- 
ventory,  ^o  far  as  regards  choses  in  actbn,  is  not  regarded  as  oi 
much  importance,  since  it  can  afford  nothmg  more  than  an  ap- 
proximation towards  the  truth  of  the  ultimate  availability  of  such 
securities.^' 

9.  In  the  English  courts  it  has  often  been  decided,  that  the 
probate^oourt  has  no  power  to  correct  an  inventory,  by  other 
proof  than  the  disclosure  of  the  executor  or  administrator  upon 
oath,  but  will  accept  the  inventory  presented  as  corrected  by  such 
disclosure.  And  if  other  proof  is  to  be  adduced,  will  hear  that 
upon  the  final  accounting.^^ 

10.  It  seems  to  be  the  practice  in  the  English  courts  for  the 
executor  or  administrator  to  return  the  inventory  of  the  estate, 
mainly  upon  his  own  responsibility  ;  and  the  prices  affixed  to  the 
difierent  items  are  to  be  gathered  from  the  estimate  of  such  per- 
sons as  he  may  choose  to  consult.^    But  in  the  American  prao- 

"  Potter  VL  Titcomb,  1  Fairf.  58. 

^*  Williams  v.  Morehouse,  9  Conn.  R.  470. 

^  Graham  v,  Davidson,  2  Dev.  &  Batt  Cb.  155. 

»  Finch  V,  Ragland,  S  Dev.  Ch.  1S7. 

"  Adams  v.  Adams,  22  Yt.  R.  50. 

"  Hinton  v.  Parker,  S  Mod.  16S;  Henderson  v.  French,  5.M.  &  S.  406; 
Griffiths  V.  Anthony,  5  Ad.  &  £11.  62S.  As  to  the  practice  pf  the  ecclesiastical 
courts  in  amendii^  inventories,  see  Shackleton  v.  Barrymore,  cited  in  Telford  o. 
Morison,  2  Add,  329 ;  Butler  v.  Butler,  2  Pbillim.  S7 ;  Barclay  v.  Marshall,  id. 
18S;  Hunter  v.  Bym,  2  Add.  811;  Brogdea  «.  Brown,  id*  836;  Watson  v. 
Milward,  2  Cas.  temp.  Lee,  882. 

*  Bums'  Ecclesiaakical  Law  deyotes  thirty  pages  to  this  topic    It  is  there 
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tice,  the  appraisal  is  made  hj  commissioners  appointed  by  the 
probate  court  for  that  express  purpose,  who  are  sworn  to  make 
a  true  appraisal  of  all  the  goods,  effects,  &c.,  which  shall  be 
shown  them  by  the  executor  or  administrator,  as  belonging  to 
the  estate. 

11.  Personal  estate  in  the  possesnon  of  the  deceased,  as  trus- 
tee, or  as  a  naked  depositary,  does  not  become  so  a  part  of  the 
e^te  as  properly  to  be  included  in  the  inventory,  but  will  be 
embraced  in  the  estate  devolving  upon  the  personal  representa* 
tive,  and  will  be  held  by  him  in  the  same  manner  it  had  been  by 
the  deceased,  until  he  can  regularly  relieve  himself  from  the 
charge,  by  making  delivery  to  the  party  entitled  to  receive  the 
same.^  But  if  it  be  in  moneys,  or  its  equivalent,  (unless  it  be  of 
money  in  a  bag,  or  other  container  not  to  be  used  by  the  dece- 
dent,) as  money  has  no  ear-mark,  it  will  become  a  portion  of  the 
estate,  and  will  create  a  mere  indebtedness,  and  must,  therefore, 
be  embraced  in  the  inventory.^ 

■aid,  (toL  4,  p.  250,)  "  That  by  the  con^tltation  of  the  law,  the  inyentory  shall 
be  made  in  the  presence  of  some  credible  persons,  who  shall  competently  under- 
Btood  the  yalue  of  the  deceased's  goods,  for  it  is  not  sufficient  to  make  an  u»> 
rentorj  unless  the  goods  therein  contained  be  particularly  valned  and  appraised, 
bj  some  honest  and  skilful  persons,  to  be  the  just  value  thereof  in  their  judg- 
ments and  consciences,  that  is  to  say,  at  such  price  as  the  same  may  be  sold  for 
at  that  time."  Swinb.  425,  426 ;  post,  §  89,  pL  50.  But  even  under  the  Am^ 
icaa  practice,  where  the  valuation  of  the  inventory  is  made  by  commissianers,  it 
18  not  conclnsive  upon  the  personal  representative,  but  may  be  explained.  Ames 
V.  Downing,  1  Bradf.  Sur.  Rep.  321.  Neither  will  it  excuse  the  personal  repre- 
KDtadve,  to  account  for  the  inventory,  in  all  cases.  He  must  account  for  all  for 
whkrh  the  property  sells.  Hie  inventory  is  but  prima  facie  the  basis  of  his  ao> 
oountabiiity. 

*  T^-eeothick  v.  Anatin,  4  Mason,  16, 29. 

PABT  n.  18 


CHAPTER   VIII. 

THE   AUTHOBITT   OF   THE   PERSONAL   REPRESENTATIVE   IN 

DISPOSING   OF  THE  EFFECTS. 


SECTION   I. 

THE  AUTHOBITY    OF   JOINT    EXEGUTOBS    AND    ADMINISTRAT0B8. 

DISTRESS. 

I  and  n.  4.  Each  executor  and  adminiBtrator  is  eeiied  of  the  entirety  of  the  estalff^ 

and  maj  oonvey  the  whole  title. 
S.  Joint  ezecntors,  &c.,  may  each  conrej  the  whole  of  a  term  for  yean. 

3.  One  executor,  Ac,  cannot  be  sned,  at  law,  by  the  others.    The  remedy  is  in 

equity. 

4.  Executors,  &c.,  could  not  have  distress  for  rent,  at  common  law,  but  do  by 

statute. 

5.  Where  it  exists  in  America,  it  is  generally  regulated  by  statute. 

6.  Brief  suggestions  as  to  the  remedy  in  the  American  states. 

§  31.  1.  Joint  executors  and  administrators  are  possessed  of 
the  estate,  each  as  of  the  entirety,  and  consequently  the  act  of 
each  is  the  act  of  all.^  Hence,  if  one  sell  a  portion  of  the  estate 
and  releases,  it  will  carry  a  valid  title.^  So  if  one  of  several 
executors  release  his  part  of  a  debt  due  the  estate,  it  will  dis- 
charge the  whole.^  And  the  executor  selling  a  portion  of  the 
estate,  or  making  any  other  contract,  in  the  course  of  the  settle- 
ment of  the  estate,  may  sue  the  contract,  in  his  own  name, 
counting  upon  the  special  terms  of  the  contract,  or  he  may  sue 

^  Bac.  Ab.,  Exrs.  and  Admn.,  D.  1 ;  Godolph.  184. 

*  1  Wms.  Exrs.  818. 

*  Godolph.  184. 
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in  the  name  of  all  the  executors  or  administrators,  treating  his 
act  as  that  of  all.^ 

2.  So  if  two  executors  or  administrators  have  a  term,  and  one 
grant  all  that  belongs  to  him,  the  entire  estate  will  pass,  since 
there  is  no  partition  of  estate,  as  between  joint  executors  ^  or 
administrators. 

3.  So  also,  as  one  party  cannot  sue  himself,  or  in  other  words, 
cannot  be  both  plaintiff  and  defendant  in  the  same  action,  it 
will  follow,  that  where  one  of  the  joint  executors  or  administra- 
tors is  indebted  to  the  estate,  the  others  cannot  unite  in  a  suit 


*  BTaasiiigton  v.  Ault,  2  Bing.  177 ;  Heath  v,  Chilton,  12  M.  &  W.  632  ;  Nation 
9.  Toser,  1  Cr.,  M.  &  R.  1 72, 1 74.  Bat  it  is  not  to  be  inferred,  from  one  of  two  or 
more  joint  executors  or  administrators,  possessing  the  power  of  the  whole,  that 
each  can,  hy  an  admiarion  merely,  create  a  debt  against  the  estate  where  none 
existed  before.  Such  an  admission  will  be  treated  as  prima  facie  sofficient,  but  is 
sabject  to  disproof  hj  the  other  executors,  &c.,  or  even  by  the  party  making  it. 
James  v,  Hackley,  16  Johns.  273.  In  later  cases  in  New  York  this  rule  is  quali- 
fied. It  seems  to  be  now  considered  that  the  admission  is  only  evidence  against 
the  party  making  it,  and  will  not  justify  a  recoveiy  against  a  co-executor,  &c, 
unless  there  is  independent  proof  of  the  debt  having  once  existed  against  the  de- 
ceased. Hamnum  v,  Huntley,  4  Cowen,  493 ;  Forsyth  v.  Ganson,  5  Wendell, 
558 ;  Mclntire  v,  Morris,  14  Wendell,  90.  But  we  should  regard  the  correct 
rale  as  that  laid  down  in  James  v.  Hackley,  supra. 

The  general  right  of  one  executor  to  bind  the  whole,  and  thereby  to  convey 
title  to  the  effects  belonging  to  the  estate,  is  carefully  considered  in  Hertell  v. 
Bogert,  9  Paige,  52,  and  the  principle  declared  by  the  learned  Chancellor, 
thus  stated:  **Two,or  more  executors  are  regarded  in  law  as  one  person, 
and  if  one  of  them  sells  the  goods  or  the  securities  of  the  testator,  for  money,  to 
a  boa&  fide  purchaser,  who  has  no  reason  to  suppose  such  executor  intends  to 
commit  a  breach  of  trust,  such  purchaser  will  hold  the  property  or  securities, 
not  only  as  agafnst  the  other  executors,  but  also  as  against  creditors  and  lega- 
tees, he  having  by  such  purchase  obtained  the  legal  title  thereto."  Post,  §  32, 
pL  8.  One  of  two  or  more  joint  executors  is  competent  to  execute  a  release  for 
a  mortgage  due  the  estate,  the  record  of  which  will  discharge  the  registry. 
Stoyvesant  v.  Hall,  2  Barb.  Ch.  R.  151.  See  also  the  Reporter's  note  to 
Hertell  v.  Bogert,  supra. 

*  Anon.  Dyer,  23  b. 
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at  law  against  him,  but  must  6eek  redress  in  equity.^  But  after 
the  death  of  the  executor  indebted,  the  suryiving  executors  may 
%t  law  bring  an  action  against  his  perfional  representatives.^ 

4.  At  common  law,  the  executor  or  administrator  of  a  de- 
ceased lessor  could  not  distrain  for  rent  in  arrear  at  the  time  of 
the  decease.^  But  by  statute  ^  at  an  early  day,  tlie  right  of  diA^ 
tress  for  rent  in  arrear  was  extended  to  the  personal  representa- 
tive of  the  party  entitled.  And  by  construction  of  this  statute, 
hieing  of  a  remedial  character,  almost  every  variety  of  case  has 
been  held  to  come  within  its  intent,  although  the  party  had  otliar 
remedy.^^ 

5.  In  some  of  the  American  states  these  remedial  English 
statutes  have  been  regarded  as  so  &r  incorporated  with  the  ^com- 
mon law,  at  the  time  of  the  separation  of  the  Colonies  from  the 
mother  country,  as  to  have  become  a  portion  of  the  American 
common  law.^^  But  it  is  safe  to  consider  that  distress  for  rent 
in  arrear,  being  a  remedy  of  a  peculiar  character,  by  the  party 
acting  as  his  own  officer,  in  enforcing  the  redress  provided  by 
the  contract,  will  not  be  found  much  in  force  in  the  AmericaB 
'States,  except  so  far  as  it  is  provided  for  and  regulated  by  statu- 
tory provisions  of  the  state  legislatures.  And  in  those  states 
where  this  remedy  is  recognized  by  statute,  it  will  generally  be 
found  to  have  been  extended,  iu  terms,  to  the  personal  represent- 
atives of  the  lessor,  thus  placing  tlie  matter  very  much  upon  the 
basis  of  the  English  statutes  existing  at  the  time  we  assumed  a 
separate  nationality. 

6.  Distress  for  rent,  as  far  as  we  know,  never*  existed,  in  many 


*  Moffatt  9.  Yaa  MilUngen,  cited  in  Mainwamng  v.  Newnft«ti,  2  Bos.  &  FuL 
124,  and  note ;  ante,  §  27,  pL  16. 

'  Rose  V.  Foulton,  2  B.  &  Ad.  S22. 

*  Co.  Litt.  162  a. 

*  82  Hen.  S,  oh.  37. 

^  Hool  V.  Bell,  1  Ld.  Bajm.  1 72,  qualifying  Turner  v.  Lee,  Cit>.  Car.  471. 
^  Howard  v.  Ransom,  2  Aikens,  252. 
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of  the  American  states.  It  is  stated  by  Parker^  Oh.  J.,^^  that  a 
landlord  has  no  right  of  distress  for  rent  in  Massachusetts,  and 
we  are  sure  the  same  is  true  in  some  others  of  the  New  England 
states^  and  we  presume  in  all  of  them.  In  New  York  it  seems 
to  have  existed  from  the  earliest  times.^  It  exists  also  in  Penn- 
syhania,^*  and  in  many  of  the  other  states  west  and  south.^ 
Bat  the  remedy  has  long  since  become  a  form  of  execution  mere- 
ly, to  be  carried  forward  by  the  officers  of  justice,  and  not  by  the 
party  ^  on  his  own  sole  responsibility.  In  New  York  the  assets 
'  of  the  estate  are  considered  the  common  property  of  all  the  exec- 
ators.^7  And  where  lands  are  devised  to  three  persons,  and  to 
the  Burrivor  or  surnvors  in  trust,  and  the  same  three  persons  are 
made  executors,  all  living  at  the  time  must  join  in  a  conveyance, 
in  order  to  pass  the  title,  and  one  of  the  number  acting  ^is  sole 
executor  cannot  convey  the  title. ^ 


%    SECTION   II. 

niSPOSINQ  OF  THE  ASSETS. 

1.  The  execQtor,  &c.,  has  genenl  power  to  dispoee  of  all  the  penonal  effscts  of  the 

deoeaeed.    Exceptions. 
1  Things  specifically  bequeathed,  after  the  assent  of  the  executor,  not  under  his 

control.    But  a  bon&  fide  purchaser  of  the  executor  will  acquire  good  title. 
3.  And  if  the  property  consist  of  securities  payable  to  two  executors,  who  are 

special  trustees  under  the  will,  one  of  them  cannot  dispose  of  the  securities 

without  the  priTity  of  the  other. 
4  and  note  10.  The  executor,  &c.,  prima  fiusie  entitled  to  pledge  Or  mortgage  the 

eflRscta. 

^  Wait,  Appellant,  7  Pick.  100. 
"  Lansing  v.  Battoone,  6  Johns.  43. 
^  Blanche  v.  Bradford,  8S  Penn.  St  844. 
»  Hatfield  v.  Fnllerton,  24  HI.  Bep.  27S.  * 

*  Lansing  v.  Battoone,  6  Johns.  48,  citing  Baron  Gilbert.    See  also  Gnibb  v, 
MeCqy,  2  Met  (Ky.)  Bep.  486. 
"  Paff  V.  Kinney,  1  Bradf.  Snr.  Bep.  1. 
»  WiUiama  v.  Mattock's  Adm.  3  Yt  B.  189. 

18* 
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.S.  Bat  whore  the  paKy  meking  adraaoec  is  pat  apon  ittqaky  hh  tilto  may  be  im- 
peached. 

6.  The  parcbaser  cannot  accept  the  asseta  in  payment  or  security  of  a  debt  doe 

himself. 
n.  16.  Nor  in  any  ease  where  he  understands  the  execntoir  is  acting  mala  fide. 

7.  Executor  cannot  porchaae  himself.    All  profit  thos  made  belongs  to  the  estate. 

8.  The  power  to  sell  leaseholds  does  not  jostify  nnder-letting  them. 

9.  Conditions,  and  coYenants  against  alienation,  do  not  extend  to  executors  and 

administrators. 

10.  K<|aity  will  not  relicTe  against  forfeitures  incarred  by  aHenation. 

11.  Tin  purchaser  of  assets,  charged  specially,  most  see  to  application  of  psrebaso- 

money.    Query  1 

12.  The  true  rule  seems  to  be,  that  the  payment  of  the  money  to  him  who  is 

selected  to  make  the  application  will  be  sufficient. 
fS.  But  actual  fraud  upon  the  pow^r  will  always  Titiate  the  title  of  tfie  pnrdiaser. 
14«  Eateeatw,  Ibo^  may  indorse  bills  and  aotes ;  mr  sell  choees  in  aetioii  «t  a  die* 

count. 

15.  A  special  and  personal  trust  or  power,  reposed  in  the  executor,  cannot  be  dele- 

gated. 

16.  In  these  cases,  where  an  election  is  not  personal,  it  dcTolTes  upon  the  personal 

representative. 

17.  The  distinction  between  legal  and  equitable  assets  considered.    Not  important 

here. 

§  82.  1.  There  is  no  proposition  in  the  law  better  established 
ibaa  that  the  personal  representative  may  sell  any  or  all  the  per<- 
Bonal  estate  of  the  deceased.  This  is  briefly  but  fully  declared 
by  Lord  Mansfield}  Ch.  J.,  and  is  snMciently  set  forth  by  us  in 
ianotber  place.^  There  being  no  question  in  regard  to  the  gen- 
eral right  of  the  executor  or  administrator  to  dispose  of  the  per- 
sonal property  and  effects  belonging  to  the  estate  represented  by 
them,  it  is  only  important  to  inquire  into  the  precise  qualifications 
and  limitations  which  it  has  become  necessary  to  affix  to  the 
rule  in  the  course  of  its  practical  administn^tion* 

2.  It  has  been  made  a  question  whether  the  perscmal  repre- 
sentative can  so  dispose  of  chUlteb  specifically  bequeathed,  as  to 

^  Whale  t;.  Booth,  4  T.  R.  625  in  note  to  Fair  «.  Newman ;  ante,  §  17,  pL  S, 
and  note. 
•Ante,  §17. 
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MBTey  good  tiUe  i^iun^t  the  legatee,  where  there  are  no  debts 
igainst  the  estate  requiring  the  sale.^  But  some  of  the  mors 
reoent  oases  than  Humble  v.  Bill '  seem  to  recognise  the  right  of 
the  exeeutor,  notwithstanding  the  reversal  of  that  case.^  Upon 
prinoiple,  it  would  seem,  as  the  title  of  the  epecifie  legatee  is  per- 
fe^ed  by  the  assent  of  the  executor  to  the  bequest,  which  is  a 
fomial  relinquishment  of  all  claim  upon  the  specific  thing  for  the 
payment  of  debts,  that  after  this  assent  the  ezeoutor  could  not  so 
dispose  ef  the  thing  thus  specifically  bequeathed  as  to  create  a 
^id  title,  and  such  is  eridently  the  opinion  of  two  very  eminent 
law  writers.^  But  as  the  purchaser  of  the  executor  does  not  de* 
rive  title  under  the  will,  he  will  not  be  afiected  with  notice  of  the 
specific  bequest;^  and  imless  the  executor  had  given  a  prior 
flssent  to  the  bequest,  so  as  to  perfect  the  title  of  the  legatee,  we 
perceive  no  reason  why  the  title  of  a  bon&  fide  purchaser  of  the 
executor  may  not  be  held  good  against  the  legatee  or  his  as^ 
sigaee ;  and  such  would  seem  to  be  the  general  course  of  the 
more  recent  decisions  upon  the  point.^ 

3.  Bat  it  has  been  determined,  upon  just  conuderation,  thai 
where  a  note  or  other  security  is  given  to  two  or  more  executors 
jointly,  wlio  hold  the  some  under  special  trusts,  that  the  legal 
title  is  in  all  the  executors  the  same  as  if  it  had  been  given  to 
them  as  trustees  under  an  ordinary  trust,  and  the  concurrence 
of  all  the  payees  or  trustees  is  necessary  in  order  to  transfer  the 
l^al  title  of  such  note  or  security  to  a  purchaser."    This  was  the 


*  HnmUe  v.  Bill,  3  Vernon,  444,  which  in  the  Court  of  Chancery  is  decided 
h  favor  of  the  rigbt  of  tlM  exeentor  to  mortgage  a  term  specially  beqaeadied, 
«ad  that  the  legatee  riionld  redeem  or  be  foreclosed ;  bat  the  decree  was  re- 
Vttwd  in  llie  House  of  Lords. 

*  £wer  v.  Corbet,  2  P.  Wms.  148 ;  Burttng  v.  Stonard,  id.  150 ;  Lan^ey  v. 
Lord  Oxfijrd,  Ambler,  17. 

^  1  Wma.  ExTC.  S40;  and  note ;  t  Sngden  on  Vendors,  56. 

*  Brmh  v.  Ware,  15  Pet  U.  S.  Bep.  83. 

'  8pM!4uiian  v.  TimbreU,  8  Sim.  25S;  Hertell  v.  Bcgert,  S  Puge,  52. 

*  JQbMil^.  Begevt,  9  Paige»  52. 
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case  where  two  executors  and  trustees,  under  a  power  contained 
in  the  will,  sold  a  part  of  the  real  estate  of  the  testator,  and  tock 
a  bond  and  mortgage  upon  the  property  to  secure  the  purchase- 
money,  payable  to  them  jointly.  Afterwards  one  of  them,  with- 
out the  privity  of  the  other,  and  when  the  money  was  not  wanted 
for  the  purposes  of  the  trust,  sold  and  assigned  such  bond 
and  mortgage,  and  misapplied  the  proceeds,  and  failed,  being 
largely  indebted  to  the  estate.  It  was  held  not  to  be  a  valid  sale 
and  transfer  of  the  legal  title ;  and  that  tlie  purchaser  could  only 
claim  to  be  protected  in  equity,  so  far  as  the  money  or  securities 
given  by  him  to  the  trustee  of  whom  he  purchased  could  be 
shown  to  have  come  to  the  use,  or  in  aid  of  the  purposes  of  the 
trust. 

4.  It  seems  to  be  considered  in  the  English  courts,  that  be- 
cause the  executor  and  administrator  have  full  power  to  dispose 
of  the  effects  of  the  estate  by  an  absolute  sale,  that  it  must  fol- 
low as  a  necessary  consequence,  that  they  may  create  a  valid 
lien  or  mortgage  upon  the  same.^  But  the  cases  just  cited,  and 
some  others  already  referred  to  in  this  section,  are  carefully  re- 
viewed by  Lord  Loughborough^  Chancellor,  in  the  case  of  Andrew 
V.  Wrigley,^^  and  their  extension  of  the  powers  of  the  executor  in 

*  Lord  Hardwicke  in  Meade  v.  Orrerj,  3  Atk.  285,  239 ;  Lord  ThurUno  in  ScoCt 
o.  Tyler,  2  Dick.  712,  725 ;  Lord  Eldon  in  M'Leod  v.  Drammond,  17  Vesej,  154. 

^  4  Br.  C.  C.  125,  and  Mr.  Eden's  note  upon  the  point,  which  is  too  valoable 
to  be  omitted.  ^  The  doctrine  and  cases  upon  this  subject  were  much  discussed 
in  the  late  cases  of  Hill  o.  Simpson,  7  Vesey,  152 ;  Hawkins  v,  Tajlor,  S  Vesej, 
209 ;  M'Leod  v.  Drummond,  14  Yesey,  358,  affirmed  by  Lord  Eldon  upon  appeal, 
1 7  Yesey,  1 52.  The  extent  of  the  power  of  the  executor  o?er  the  property  whioli 
he  takes  from  his  testator,  as  collected  from  several  passages  in  the  very  lumi- 
nous judgments  delivered  in  those  cases,  may  be  thus  shortly  stated.  Though 
executors  are  in  equity  mere  trustees  for  the  performance  of  the  will,  yet,  in 
many  respects  and  for  many  purposes,  third  persons  are  entitled  to  consider 
them  as  absolute  owners.  The  mere  circumstance,  that  they  are  executors  will 
not  vitiate  any  transaction  with  them ;  for  the  power  of  disposition  is  generally 
incident,  being  frequently  necessary;  and  a  stranger  shall  not  be  put  to  ex* 
amine,  whether  in  the  particular  instance  that  power  has  been  discreetly  exer* 
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dtepoeitig  of  tlie  assets  in  his  baads  considerably  Uimted.  We 
are  not  prepared  to  say,  that,  as  a  general  rule,  the  executor  or 
administrator  may  not .  have  power  to  mortgage  or  pledge  the 
^Acts  belonging  to  the  estate,  to  a  bon&  fide  mortgagee  or 
pledgee,  who  in  good  faith  advances  money  in  consideration 
of  the  contract  and  asugnment  of  the  executor,  &g.  It  would 
aeem  that  a  mortgage  or  pledge  under  such  circumstances,  with 
nothing  more,  must  be  held  valid,  since  no  stranger  can  safely 
be  said  to  be  bound  to  Jcnow,  from  the  mere  fact,  that  the  effects 
ktm  part  of  the  assets  of  the  estate,  that  the  personal  representa- 
tive, who  attempts  to  dispose  of  them  in  that  mode,  is  dealing 
ufiurly  with  them,  and  going  beyond  the  lawful  demands  of 
his  office,  since  th^e  are  many  occasions  where  the  executor  or 
administrator  may  have  just  reason  to  raise  money  in  that  mode, 
to  meet  the  exigencies  of  hie  position.  He  may  be  compelled  to 
pqr  a  mortgage  debt  upon  real  estate,  at  a  particular  time,  to 
save  a  foreclosure  of  the  title,  and  the  time  may  not  be  sufficient 
to  e£fect  that  by  a  sale,  or  there  wbj  be  other  conditions  or  lim- 
itations which  may  impose  a  similar  necessity  upon  him.  Aiui 
if  there  are  any  auch  emergencies  mifficient  to  explain  his  con-* 
dact  to  the  pmrdiaaeir,  he  will  not  be  regarded  as  acting  in  bad 


daed.  In  a  greater  Farioly  of  oaaefl,  also,  an  executor  maj  be  taken  to  he  <eii- 
ikkd  even  to  pledge  the  assets.  But  though  dangerous  to  restrain  ihe  power  dl 
purchasing  from  him,  it  seems  to  be  clear,  that  the  assets,  when  known  .to  be 
snehy  diall  in  no  case  be  applied  to  the  payment  of  the  executor's  debt ;  and 
eTen  if  it  appears  that  the  person  advancing  the  money  upon  a  pledge  of  the 
aaets  has  any  knowledge  of  an  intended  application,  not  conformable  to  or  e<Hi- 
aeeted  with  the  cfawaeter  of  executor,  he  «hall  be  hM  liable ;  for  though  there 
iieooiidBrable  diffiBreiMe  between  adTaacing  money  at  the  time  upon  security, 
and  taking  a  seeuritj  in  dischaige  of  an  antecedent  debt,  yet,  if  it  should  appear 
in  the  transaction,  that  the  borrower  is  about  to  apply  the  money  raised  on  the 
tHlator^s  pFoporty  to  objects  with  which  his  afi&urs  have  no  connectioi^  Ihe 
lender  shall  be  held  answerable." 

limim»  to  be  seoogniced  «s  a  .wttled  principle  of  the  Saglish  law  that  Ihe 
executor  may  assign  the  aflsets  of  the  testator  Hp^  the  benefit^ creditor  W« 
k  &  Banking  Ca  v.  Marston,  7  H.  &  N.  liS. 
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faith  in  consenting  to  accept  the  security.     His  contract  is,  tliere- 
fore,  primsl  facie  good. 

5.  But  the  occasions  for  creating  such  contracts  on  behalf  of 
the  estate  are  so  few,  that  slight  circumstances  of  suspicion  will 
be  regarded  as  sufficient  to  put  the  mortgagee  upon  inquiry. 
And  in  such  cases,  if  the  fact  was  that  the  money  was  raised  for 
private  purposes  by  the  executor,  and  this,  upon  proper  inquiry, 
would  have  been  ascertained  by  the  party  making  the  advance, 
he  will  stand  in  no  better  light  than  if  he  had  received  a  pledge 
or  mortgage  of  the  effects  of  the  estate  upon  the  private  account 
of  the  personal  representative,  and  cannot  enforce  his  security, 
except  to  the  extent  that  he  can  show  that  the  money  advanced 
by  him  actually  went  for  the  purposes  of  the  estate,  in  the  pay- 
ment of  debts  and  legacies,  or  otherwise.^^ 

6.  And  it  seems  to  be  entirely  well  settled,  notwithstanding 
some  exceptional  cases,  that  an  executor  or  administrator  can- 
not sell  or  mortgage  the  assets  of  the  estate  in  payment  or 
security  of  his  own  debt,  that  being  known  at  the  time  to  the 
creditor.^  There  has  been  some  vacillation  in  the  cases  in 
regard  to  what  will  constitute  evidence  of  connivance  on  the 
part  of  the  creditor  of  an  executor  in  accepting  the  assets  of 
the  estate  in  payment  or  security  for  his  own  debt.  It  is  laid 
down  by  Bay  ley ,  B.,^  that  the  executor  may  make  an  effectual 
disposal  of  the  assets  in  consideration  of  a  debt  of  his  own,  and 
to  discharge  his  own  debt,  if  there  be  no  fraud  in  the  creditor  in 
accepting  of  such  disposal.  But  this  leaves  the  whole  question 
open  as  to  what  shall  constitute  such  fraud.  There  seems  no 
doubt  that  if  the  goods  be  taken  at  a  price  greatly  below  their 
apparent  and  obvious  value,  although  the  payment  be  made  in 
money,  it  will  be  regarded  as  fraudulent.^    And  it  seems  to  be 

^  Green  v.  Sai^geant,  23  Vt  R  466,  wbere  the  rigbts  of  parties  80  circnm- 
■tanced  are  considerably  discussed. 

"  ]5oe  v.  Fallows,  2  Cromp.  &  J.  481.  But  the  soundness  of  this  decision  b 
questioned  by  Mr.  Justice  Williams.    1  Ezrs.  849,  n.  (z). 

"  Rice  v.  Gordon,  11  Beavan,  265. 
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nov  settled,  that  the  mere  fact  that  aa  executor  applies  the 
assets  in  payment  of  his  own  debts,  the  creditor  knowing  them 
to  be  such,  will  be  held  fraudulent^  Lord  Cottenham^  Chancel- 
lor,^*  thus  states  the  rule  :  ^*  One  obvious  example  (of  a  fraud- 
ulent purchase)  is,  where  a  devisee  has  a  right  to  sell,  but  he 
sells  to  pay  his  own  debt,  which  is  a  manifest  breach  of  trust, 
and  the  party  who  concurs  in  the  sale  is  aware  or  has  notice 
that  such  is  its  object."  The  executor  or  administrator  has  a 
full  power  of  sale,  but  under  a  trust,  to  convert  the  same  into 
money  for  the  settlement  of  the  estate.  If  the  purchaser  has 
no  knowledge  that  the  sale  is  not  within  the  power,  his  title  is 
good,  and  he  is  under  no  obligation  to  see  to  the  application  of 
the  purchase-money.^^  But  where  he  has  knowledge  that  the 
sale  is  not  within  the  equity  of  the  trust  under  which  the  power 
▼as  created,  he  thereby  assumes  the  hazard  of  seeing  to  the 
appUcation  of  tlie  purchase-money,  and  his  title  is  valid  only 
to  the  extent  to  which  that  application  is  shown  to  have  been 
made.^  The  same  rule,  in  this  respect,  seems  to  apply  to  an 
executor,  or  to  any  other  trustee  with  a  power  of  sale.^'^ 


^  Eland  v.  Eland,  4  My.  h  Cr.  420,  426,  427. 

»  Loid  Thurlow,  Chancellor,  in  Scott  v.  Tyler,  2  Dick.  712,  724 ;  ante,  n.  10. 

^  Green  v.  Sargeant,  23  Yt  R.  466  ;  Field  v.  Schieffelin,  7  Johns.  Ch.  H.  160, 
157.  It  was  held  in  a  late  case  in  the  house  of  Lords,  (Walker  v.  Taylor 
4  L.  T.  v.  8.  845,  B.  c.  8  Jur.  n.  s.  681,)  that  the  principle  of  law  is  well  estab- 
lished, that  where  an  executor  parts  with  any  portion  of  the  assets  of  his  testa* 
tor,  under  such  circumstances  that  the  purchaser  must  be  reasonably  taken  to 
know  that  they  were  sold,  not  for  the  benefit  of  the  estate,  but  for  the  ex- 
eeotoKs  own  benefit,  thja  purchaser  is,  as  if  he  were  himself,  in  respect  of  these 
aasets,  the  executor.  And  where  an  annuitant,  without  the  power  of  anticipar 
tion,  had  squandered  the  assets,  it  was  held  they  could  only  be  deducted  from 
the  annuity  to  the  extent  of  the  past  indebtedness,  but  could  not  be  withheld 
on  account  of  future  dues.  Pemberton  v.  M'Gill,  1  Drew.  &  Sm.  266.  See 
also  Collingwood  v.  Russell,  11  L.  T.  N.  B.  822. 

^  Pannell  r.  Huiley,  2  Coll.  241,  where  Vice-Chancellor  Knight  Bruce  makes 
the  pertinept  and  significant  inquiry :  "  Can  it  be  a  question  in  equity  whether 
such  a  transaction  can  stand?  " 
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7.  So,  too,  it  seems  to  be  well  settled,  that  an  executor 
or  administrator  is  under  the  same  disability  as  other  trustees 
with  the  power  of  sale,  in  regard  to  becoming  himself  the  pur- 
chaser. The  sale  is  not  absolutely  void,  but  only  at  the  elao^ 
t^on  of  those  interested  as  cestuis  que  trust  in  the  sale  being 
made  produetire.^  But  this  election  must  be  made  on  behalf 
of  the  cestuis  que  trust  in  a  reasonable  time,  all  things  consid- 
ered.^ And  if  the  personal  representative  made  any  profit  by 
reason  of  a  purchase  for  his  own  benefit,  whether  in  his  own 
name  or  that  of  another,  he  must  account  for  it  as  part  of  the 
estate.*^ 

8.  It  has  been  held  that  a  bequest  of  leaseholds  to  executors, 
with  the  power  to  sell  and  invest  for  the  benefit  of  perscma 
liamed,  some  of  whom  are  infants,  will  not  enable  them  to 
grant  an  underlease ;  and  a  court  of  equity  will  not  enforce  a 
contract  for  such  lease.^^ 

9.  It  seems  well  settled,  that  where  the  lessee  is  restricted  by 
the  terms  of  the  lease  from  assigning  or  underleasing,  upon 
penalty  of  forfeiture  of  the  lease,  the  forfeiture  will  not  be  in- 
curred by  the  devolution  of  the  estate  by  act  of  law  upon  the 
personal  representative.^    But  it  seems  clear  that  the  executor 


^  Litcbfield  V.  Oudwortb,  15  Pick.  23 ;  Hall  v.  HaUet,  1  Cox,  184 ;  Watson 
t.  Toone,  6  Madd.  158 ;  Winter  v.  Geroe,  1  Hal.  CL  S19.  But  in  Bome  cases 
it  has  been  beld  that  such  sale  may  be  rendered  valid  by  the  privity  and  intelli- 
gent  coilsent  of  the  cestui  que  trust.    Lyon  f>,  Lyon,  S  Ired.  Eq.  201. 

>*  Elliot  V.  Merriman,  2  Atk.  41;  Andrew  v.  Wrigley,  4  Br.  C.  C.  125; 
ITLcod  v.  Drununond,  14  Vesey,  85S,  859,  SSd ;  s.  c.  17  Vesey,  159.  So  also 
in  the  American  states.  Mead  v.  Byington,  10  Vt.  R.  116;  Petriev.  (^ark| 
It  S.  &  R.  877 ;  Green  v,  Sargeant,  28  Vt  R  466. 

*  Etertson  v.  Tappen,  5  Johns.  Gb.  497 ;  Piety  tr.  Slace,  4  Vesey,  620;  Aek- 
erman  v.  Emott,  4  Barb.  626;  Case  t^.  Abeel,  1  Paige,  893.  Cases  upon 
this  point  are  too  numeroos  and  too  much  agreed  to  be  maltij^ed. 

'^  Evans  v.  Jackson,  8  Sim.  21 7. 

"  Pany  v.  Harbert,  Dyer,  45  b.  But  it  is  here  doubted  if  a  devise  will  not 
operate  as  a  forfeiture,  that  being  a  species  of  assignment  Bat  an  assignment, 
merely  by  operation  of  law,  will  not  produce  a  foifeitare*    Doe  d.  v.  Bevan,  8 
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or  administrator,  where  he  is  specially  named  in  the  restriction 
upon  assignment,  cannot  assign  without  producing  a  forfeit- 
ure.® But  if  they  are  not  named  in  the  restriction,  it  seems 
questionable  whether  they  are  included  within  its  fair  construc- 
tion.^ Upon  principle,  it  would  seem  that  they  should  be  re* 
garded  as  fairly  included  within  the  limitation.^    But  in  Seers 

_  •  

r.  Hind,^  Lord  Chancellor  7%urlow  lays  down  the  law  as  most 
unquestionable,  that  in  such  case  the  executor  may  dispose  of 
a  lease  for  years  as  assets,  notwithstanding  a  covenant  or  prom- 
ise that  the  lessee  shall  not  alien.  The  devise,  or  lease,  may 
provide  even  against  this ;  "  but  it  must  be  very  special  for  that 
purpose."  And  it  has  been  held  that  the  executor  must  have 
notice  of  the  clause  against  assignment,  or  his  assignment  will 
not  operate  as  a  forfeiture.^ 

10.  The  general  rule  seems  to  be  that  equity  will  not  relieve 
against  a  forfeiture  incurred  by  conveying  contrary  to  the  terms 
of  the  tenure.^ 

11.  There  is  one  distinction  in  regard  to  the  duty  of  the  pur- 
chaser of  property,  held  under  a  trust-power  of  sale,  to  see  to 
the  application  of  the  purchase-money  to  the  purposes  of  the 
trust,  which  we  cannot  regard  as  resting  upon  any  just  prin- 
ciple ;  but  it  seems  to  be  pretty  generally  recognized  in  the 
eases  where  the  question  has  arisen.  We  refer  to  the  cases 
where  it  has  been  held,  that  if  the  estate  is  charged  with  the 
payment  of  debts  generally,  it  will  not  be  required  that  the  pur- 


M.  &  &  353.  And  it  is  here  said,  that  a  devise  will  not  operate  as  a  forfeiture, 
and  diat  this  is  so  considered  in  Crusoe  v,  Bugby,  3  Wils.  234,  and  was  the 
general  sense  of  the  profession. 

■  Boe  V.  Harrison,  2  T.  R.  425. 

*  Afkunt^  J.,  In  Boe  v.  Harrison,  supra. 

^  Sir  Wm.  More's  Case,  Cra  Eliz.  26 ;  Thomhil  v.  King,  id.  757. 
»  1  Ves.  Jr.  2$4. 

*  Northoote  v.  Duke,  2  Eden,  319 ;  s.  c.  Amb.  511. 

■  Lorat  V.  Lord  Ranelagh,  3  Yes.  &  B.  24 ;  White  v.  Warner,  2  Mer.  459 ; 
Beynolds  v.  Pitt,  19  Vesey,  134.  But  query,  when  the  act  is  done  in  ignorance 
of  the  law,  or  of  the  fact  of  the  prcdubidon.    Cox  v.  Brown,  1  Ch.  Bep.  1 70. 

PABT  II.  19 
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chaser  look  to  the  application  of  the  purchase-money  ;  but  that, 
where  the  estate  is  devised  for  the  payment  of  specified  debts, 
he  must  see  to  the  application  of  the  purchase-money.^  This 
is  attempted  to  be  justified  upon  the  ground,  that  in  the  one 
case  the  trusts  being  specifically  declared,  it  becomes  more  practi- 
cable for  the  purchaser  to  see  to  the  application  of  the  purchase- 
money  than  if  the  trust  had  been  entirely  general  and  indefinite, 
as  for  the  payment  of  debts  generally.  This  is,  indeed,  an 
argument  of  considerable  force,  upon  the  mere  ground  of  incon- 
venience, or  ab  inconvenienti,  as  it  is  called.  But,  upon  prin- 
ciple, the  distinction  seems  entirely  without  a  difference. 

12.  We  apprehend  that  the  true  distinction  will  be  found  io 
be  embraced  in  the  hint  thrown  out  in  a  late  case,^  that,  where 
the  devise  implies  a  confidence  reposed  in  the  executor  or  trus- 
tee, as  to  the  application  of  the  purchase-money,  and  the  power 
of  sale  is  unlimited,  the  purchaser  will  always  be  exonerated 
from  any  further  responsibility  by  the  payment  of  the  money 
into  the  hands  of  the  person  in  whom  that  confidence  is  reposed, 
unless  he  is  accessory  to  some  purpose  of  misapplying  it.  But 
the  general  distinction  already  alluded  to,  between  a  general 
charge  for  the  payment  of  debts  and  a  charge  for  the  payment 
of  particular  debts,  with  a  power  of  sale  in  either  case,  express  or 
implied,  seems  to  be  maintained  in  the  American  courts.^  But 
it  seems  to  us  that  the  power  of  sale  in  the  executor  implies  a 
special  confidence  in  him  for  the  application  of  the  purchase- 
money,  and  to  go  beyond  that,  is  being  wise  above  what  is  writ- 
ten or  fairly  implied. 

13.  There  is  no  question  that  in  all  cases  of  collusion  with  the 
executor  or  trustee,  in  regard  to  purchases  under  a  power  given 
him,  the  title  will  be  thereby  vitiated.    For  there  is  no  transac- 

*  Gardner  v»  Gardner,  3  Mason,  17S,  2 IS;  Elliot  v*  Merryman,  Baraanl. 
7S  ;  Shaw  v,  Borrer,  1  Keen,  559,  574 ;  2  Story,  Eq.  Jar.  1127,  and  cases  cited. 

*  Strongbill  v.  Anstey,  1  DeG.,  M.  &  G.  635. 

"  Andrews  v.  Sparhawk,  13  Pick.  398,  401 ;  Hauaer  v.  Sbore,  5  Ired.  Eq. 
357  ;  Cadbary  v.  Duval,  10  Penn.  St  265,  267. 
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tion  so  sacred,  or  so  clear  of  all  defect  of  authority,  but  that 
positive  fraud  or  collusion  will  avoid  it.  And  the  forms  and 
eodeavors  of  such  collusion  are  so  diversified  that  it  would  be 
idle  to  attempt  to  enumerate  them. 

14.  It  is  scarcely  necessary  to  say  that  it  is  competent  for  the 
personal  representative  to  indorse  notes  and  bills  made  payable 
to  die  order  of  the  decedent.^  And  thd  executor  may  sell 
choses  in  action,  belonging  to  the  estate,  at  a  discount,  without 
raising  any  implication  of  fraud.® 

15.  Whenever  a  power  of  a  special  and  personal  character  is 
reposed  in  the  executor  or  administrator,  in  the  exercise  of  his 
ova  judgment  and  discretion,  he  cannot  delegate  the  office  to 
another:   delegatus  non  potest  delegare.    Therefore  it  is  said 


"  Robinson  v.  Stone,  2  Str.  1260;  6.  c.  nom.  Rawlinson  v.  Stone,  2  Bur* 
row,  1225 ;  Walworthj  Chancellor,  in  Hertell  v,  Bogert,  9  Paige,  52. 

"  Gray  v.  Armistead,  6  Ired.  £q.  74  ;  Bradshaw  v.  Simpson,  id.  243 ;  Wheeler 
««  Wheeler,  9  Cqw»  34.  And  in  the  case  of  the  bon&  fide  payment  of  a  debt 
doe  the  estate  to  a  married  woman,  executor,  where  the  husband  did  not  assent 
to  her  acting  as  such,  or  receiving  the  money,  and  where  letters  were  sobse- 
quentlj  granted  to  the  co-executor  and  refused  to  her,  it  was  held  to  have  dis- 
charged  the  debtor  as  against  the  co-executor.  Pemberton  v.  Chapman,  5  Jur. 
K.  s.  567,  in  the  Exchequer  Chamber,  affirming  the  decision  of  the  Court  of 
Queen's  Bench ;  8.  o.  Ellis,  B.  &  El.  1056.  In  this  case  the  court  were  not  fully 
agreed  upon  the  point  of  the  married  woman  having  become  executor,  her  hus- 
band having  a  negative  upon  her  acceptance  and  not  having  given  his  assent. 
But  the  majority  of  the  court,  including  also  Mr.  Justice  WiUiams,  of  whom  his 
brotber  pri2^«said  he  had  been  consulted  and  concurred  in  the  judgment, 
although  not  present  at  the  argument,  and  that  he  **  probably  had  considered 
the  general  subject  more  fully  and  deeply  than  any  man  alive  " ;  the  majority 
of  the  ooart,  thus  sustained,  held  the  payment  valid.  It  is  not  important  here  to 
suggest,  that  probably  the  same  result  could  not  be  obtained  in  this  country, 
where  payments  are  not  expected  to  be  made  to  the  executor,  as  a  general 
tUngr,  or  under  special  authority,  until  after  the  probate  of  the  will  and  the 
granting  of  letters  of  administration.  This  case  seems  to  have  gone  consider- 
ably upon  the  bond  fide  character  of  the  payment,  the  debtor  having  no  knowl- 
edge of  the  dissent  of  the  husband,  although  he  did  know  the  executrix  to  be  a 
feme  covert. 
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that  where  a  power  of  sale  is  given,  it  cannot  be  executed  by 
attorney.** 

16.  An  executor  or  administrator  may  sometimes  claim  by 
election,  as  where  the  title  passes  by  grant  to  the  executor,  and 
is  to  be  limited  or  restricted  by  a  subsequent  election.  It  is 
said  that  cannot  be  done  by  the  personal  representative,  but 
that  the  election  must  be  made  by  the  deceased  in  his  lifetime, 
where  no  title  vests  until  after  the  election.  We  apprehend 
that  where  the  election  depends  upon  the  personal  taste  and 
judgment  of  the  donee,  it  must  be  made  by  the  party  himself, 
as  where  the  gift  or  sale  is  of  such  a  horse  as  A.  B.  shall  prefer, 
it  must  wholly  fail  unless  the  election  is  made  during  the  life- 
time of  the  donee  or  vendee.  But  if  a  contract  be  payable  in 
the  alternative,  at  the  election  of  the  payee,  the  personal  repre- 
sentative may  make  the  election.  So,  also,  as  to  the  continu- 
ance of  a  lease  from  year  to  year.^ 

17.  The  distinction  between  legal  and  equitable  assets,  which 
IS  considerably  discussed  in  many  of  the  English  cases,  is  not 
very  material  to  be  considered  here.  The  distinction  has  gen- 
erally been  regarded  as  founded  upon  the  nature  of  the  tribunals 
by  which  they  are  administered,*  But  in  a  recent  case  ^  in  tho 
House  of  Lords,  it  was  declared  by  Lord  Cranworth  that  any- 
thing which  an  administrator  is  entitled  to  receive,  as  such,  vir- 
tute  officii,  can  never  be  equitable  assets;  and  in  considering 
whether  assets  are  legal  or  equitable,  the  question  is  not  whether 
the  estate  is  recoverable  through  the  agency  of  the  courts  of 
law,  or  of  equity,  but  whether  it  is  money  which  the  personal 

**  Combe's  Case,  9  Co.  75  a ;  Berger  v.  Duff,  4  Johns.  Ch.  S68 ;  Williama 
V.  Mattocks,  8  Vt  R  189. 

"  2  Wms.  Ezrs.  850,  and  cases  cited. 

"  1  Stoiy,  Eq.  jur.  §  552,  and  cases  cited,  where  the  learned  author  thus  de- 
fines the  distinction :  —  "  They  are  called  equitable  assets,  because  in  obtaining 
payment  out  of  them,  they  can  only  be  reached  through  the  aid  and  instrument 
tality  of  a  court  of  equity." 

^  Attorney-General  v,  Brunning,  6  Jur.  N.  s.  1083. 
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representative  is  entitled  to  recover  independently  of  any  direc- 
tions of  the  testator.*^  It  does  not  readily  occur  to  us  at  the 
moment,  how  the  distinction  between  legal  and  equitable  assets 
can  be  of  any  practical  efiect  in  the  settlement  of  estates  in  this 
ooantry,  where  all  the  property  of  the  testator  is  primarily  liable 
for  the  payment  of  debts,  and  where,  by  consequence,  real  estate 
may  equally  be  reached,  without  any  direction  of  the  testator 
for  that  purpose,  as  with  it.  The  question  is  somewhat  discussed 
by  Chancellor  Kentj  in  an  early  case ;  ^  but  without  presenting 
any  intelligible  distinction  which  could  now  be  maintained. 
We  conclude  that  all  assets,  whether  legal  or  equitable,  which 
are  in  law  applicable,  in  any  form  or  by  any  court,  to  the  pay- 
ment of  debts,  must  be  applied  in  the  due  course  of  adminis- 
tration, without  regard  to  any  special  charge  by  the  will. 


SECTION   III. 


KXECUTOB  OF  AN  EXECUTOB. 


1.  The  English  role  does  not  preyail  hero. 

i.  Hie  estAte,  npon  decease  of  the  sole  executor,  ib  reprasented  bj  the  adminis- 
trator do  bonis  non. 
8.  He  cannot  discharge  any  special  tros'ts  without  special  appointment 

§  83.  1.  The  English  rule,  that  an  executor  of  an  executor 
shall  perform  the  trusts  reposed  in  the  first  executor,  is  so  com- 
pletely abandoned  in  this  country,  that  we  shall  occupy  no 
space  in  discussing  the  provisions  of  the  law  in  regard  to  that 
question. 

2.  As  we  have  before  stated,  where  a  sole  executor  deceases, 
the  estate  must  be  represented  in  future  by  an  administrator  de 
bonis  non,  and  if  the  executor  have  wasted  the  estate,  his  ex- 
ecutor will  be  liable  to  respond  to  the  administrator  de  bonis  non 

"  1  Story,  Eq.  Jur.  §  652  b. 
*  Moees  v.  Mai^troyd,  1  Johns.  Ch.  119, 180. 

19* 
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to  the  extent  of  all  the  specific  assets  of  the  first  estate  coming 
to  his  hands,  and  also  for  any  liability  incurred  by  the  first  ex- 
ecutor beyond  that,  provided  he  have  assets  applicable  to  that 
purpose.^ 

3.  The  administrator  de  bonis  non  will  not  be  able  to  dis- 
charge any  special  trust  reposed  in  the  executor,  unless  by 
special  authority  conferred  for  that  purpose.' 


SECTION   IV. 

FEME  COVERT  EXECUTRIX  OR  ADBIINI9TBATRIX. 

1.  Ab  a  general  thing,  in  America,  the  anthoritj  of  a  fenoe  Bole  executrix  or  ad- 

ministratrix ceases  upon  marriage. 

2.  The  rule  of  the  English  common  law  continaod  the  office  after  marriage,  but 

conferred  the  efibctire  pofrer  upon  the  husband. 

3.  Whenever  or  however  the  authority  of  aa  administration  ceases,  the  remam 

ing  portion  of  the  estate  devolves  upon  the  administrator  de  bonis  non. 

§  34.  1.  As  a  general  rule,  in  the  American  states,  where  a 
feme  sole  is  executrix  or  administratrix  at  the  time  of  marriage, 
her  powers  cease  from  that  time,  and  an  administrator  de  bonis 
non  must  complete  the  administration  of  the  estate,^  unless  there 
are  other  executors  or  administrators,  in  which  case  the  adminis- 
tration will  devolve  upon  them.  ' 

2.  But  where  no  statutory  provision  exists  upon  the  sub- 
ject, the  marriage  of  a  feme  sole  will  not  probably  have  the 

'  Foster  v.  Wilber,  1  Paige,  587.  It  will  be  seen  by  this  case  and  the  au- 
thorities cited,  that  while  the  ecclesiastical  courts  had  full  jurisdiction  to  call 
administrators  to  account,  they  had  no  such  jurisdiction  In  regard  to  executors. 
But  no  such  distinction  ever  obtained  in  this  countrj,  since  the  separation  from 
Sngland. 

*  Boss  V.  Barclay,  18  Penn.  St  179 ;  ante,  §  10. 

*  Gen.  Stat  Mass.  ch.  101,  §  4.  The  same  rule  obtains  in  some,  and  it  is 
presumed  in  most,  oi  the  states,  by  express  statutory  provinaa. '  €ren.  Stast  V t. 
ch.  51,  §  13. 
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efkci  to  terminate  the  office.  She  will  retain  the  office  in 
name,  but  the  husband  will,  in  fact,  possess  all  the  effective 
power  of  administration.  The  reason  assigned  for  this  is,  that 
the  husband  being  responsible  for  the  acts  of  his  wife,  even  in 
an  official  or  fiduciary  capacity,  he  must  of  necessity  possess 
the  power  of  controlling  her  acts,  for  his  own  security.  The 
true  reason  will  be  found  to  exist  in  what  the  common  law  re- 
gards as  the  indispensable  necessity  to  the  proper  creation  of 
the  family  relation, —  unity  of  authority  and  singleness  of  ac- 
tion,—  without  which  the  result  will  ordinarily  be  confusion 
and  discord.  We  believe  that  there  is  great  wisdom  in  this 
rule  of  the  common  law ;  and  that  it  is  more  important  to  the 
quiet  and  good  order  of  society  than  is  commonly  understood. 
And  it  is  certain  that  the  same  rule  obtains,  as  one  of  the 
fundamental  canons'  of  Christianity,  everywhere  prominently 
avowed  and  put  forth,  both  in  the  oracles  of  the  New  Testa- 
ment and  in  the  history  of  the  Church.  But  the  doctrine  of  the 
Roman  Civil  Law  is  something  in  contrast  with  this  unity  of 
authority  and  action  in  families ;  and  it  must  be  confessed  that 
the  rules  of  law  deduced  from  Pagan  Rome  are  becoming  more 
popular,  in  America,  than  those  of  the  English  common  law, 
and  of  the  English  and  other  national  churches  throughout  the 
world.  We  believe  this  tendency  here  is  more  owing  to  the 
desire  of  keeping  the  wife's  estate  safe  from  the  casualties 
resulting  from  the  husband's  business,  than  from  any  other 
cause ;  and  to  tliat  extent  we  do  not  regard  the  tendency  as 
objectionable,  unless  carried  to  a  fraudulent  extent.    The  Ameri- 

a 

can  states  have,  to  a  great  extent,  escaped  from  all  embarrass- 
ments in  regard  to  the  extent  of  the  authority  of  femes  sole 
executors  or  administrators  after  marriage,  by  declaring  that  it 
shall  cease.' 


■  3  Wma.  Exr».  867  -^  870,  and  cases  cited ;  Derbbhire  v.  Home,  0  DeG.  &  Sm. 
702,  709 ;  B.  c.  8  DeG.,  M.  &  G.  80 ;  Lee  v.  Armstrong,  9  M.  &  W.  14 ;  Procter 
V.  Brotherton,  9  Eisch.  486.    The  rule  of  the  common  law  obtains  in  New  York, 
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8.  It  seems  to  be  settled,  that  so  much  of  the  estate  as  re- 
mains uuadministered  at  the  time  the  authority  of  the  former 
administrator  or  executor  ceases,  whether  by  death  or  marriage, 
or  otherwise,  will  vest  in  the  administrator  de  bonis  non.^ 


SECTION   V- 

THE  EXPENSES  OF  THE  FUNERAL  AND  MATTERS  INCIDENTAL. 

1.  The  tine  rule  is  to  allow  what  is  reasonable,  nnder  all  the  circamstances. 

2.  This  shoald  be  so  regulated  as  fairly  to  meet  the  pnbllc  demand. 

3.  'this  mast  be  done  with  reference  to  age,  property,  station,  &c. 

4.  The  English  courts  and  judges  have  attempted  to  define  these  matters. 

5.  They  finally  allowed  £  20  in  the  case  of  insolvent  estates,  but  not  as  a  final 

limit.  * 

6.  In  some  cases  of  solvent  estates,  the  courts  have  made  very  liberal  allowances. 

7.  Bat  in  the  case  of  a  nobleman  who  died  insolvent,  the  rule  was  held  otherwise. 

8.  Large  sums   allowed   for  mourning-rings.     The  expense  to  be  according  to 

custom. 

9.  The  American  cases  define  no  precise  rule.    Monument  allowed. 

10.  The  personal  representative  responsible  for  a  decent  Christian  burial. 

11.  He  must  be  consulted,  where  that  is  practicable.    The  office  cannot  be  per- 

formed by  a  volunteer. 

§  35.  1.  The  rule  of  the  English  law  in  regard  to  the 
amount  which  an  executor,  or  one  afterwards  administering 
the  estate,  may  have  allowed  in  his  administration  account  for 
funeral  expenses,  has  always  been  based  upon  the  consideration 
of  what  was  reasonable,  under  all  the  circumstances.^ 

where  it  is  held  that  the  power  of  the  husband,  where  the  wife  is  executrix,  b 
substantially  that  of  an  executor.  His  wife  can  do  no  act  without  his  concur- 
rence, and  he  possesses  the  power  of  disposition  of  the  estate.  Woodruflf  v. 
Cox,  2  Bradf.  Sur.  Bep.  153.  He  is  jointly  liable  with  the  wife  in  the  surro- 
gate's court ;  but  where  he  was  a  copartner  with  the  testator,  he  must  render 
the  copartnership  account.    Marre  v,  Ginochio,  id.  165.    See  ante,  §  82,  n.  38. 

'  Graves  v.  Downey,  8  Monr.  353. 

>  2  Black.  Comm.  508 ;  8  Co.  Inst.  202 ;  2  Wms.  Ezrs.  871. 
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2.  The  elements  going  to  constituto  reasonableness  might  not 
alirays  be  stated  in  the  same  manner  by  those  equally  familiar 
with  the  subject.  It  is  evident  those  who  direct  the  funeral 
expenses  of  a  deceased  person  must  be  governed,  to  some  ex- 
tent, by  the  general  opinion  and  expectation.  It  is,  like  all 
matters  of  dress  and  furniture,  to  be  regulated,  to  a  considerable 
extent,  by  the  feelings  of  friends  and  neighbors ;  and  this  will 
conform  to  the  general  custom.  Like  anything  else  of  this 
kind,  it  should,  if  possible,  be  such  as  to  attract  no  attention 
either  way ;  coming  precisely  up  to  the  demands  of  public  de- 
cency, but  in  no  particular  overstepping  that  safe  limit. 

3.  This  will  require  that  due  regard  be  had  to  the  age,  stand- 
ing, property,  and  habits  of  life,  and  modes  of  living  of  the 
deceased,  with  many  other  circumstances  not  possible  here  to 
enumerate  ;  since  there  will  be,  in  almost  all  cases,  more  or  less 
which  tends  to  affect  the  question  of  funeral  expenses,  which  it 
is  not  possible  to  anticipate  in  any  general  enumeration. 

4.  The  English  courts  attempted  to  define  certain  limits  to 
govern  the  ordinary  expenses  of  funerals,  where  there  was  noth- 
ing more  required  than  decent  Ohristian  burial.  Tlius,  Lord 
HoUy  C.  J.,  said,^ — ^'That,  for  strictness,  no  funeral  expenses  are 
allowable  against  a  creditor,  except  for  the  coffin,  ringing  the 
bell,  parson,  clerk,  and  bearers'  fees,  but  not  for  pall  or  orna- 
ments." Most  of  this,  in  our  day  and  country,  is  either. unin- 
telligible or  mere  matter  of  antiquarian  research.  Lord  Sard- 
ifficke^  said,  that  ^'  at  law,  where  a  person  died  insolvent,  the  rule 
is,  that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary  ; 
at  first  only  405.,  then  £5,  and  at  last  £10 ;  but  this  court  is 
not  bound  down  by  any  such  strict  rules,  especially  where  a 
testator  leaves  great  sums  in  legacies,  which  is  a  reasonable 
ground  for  an  executor  to  believe  the  estate  is  solvent."  Sixty  • 
pounds  was  accordingly  here  allowed. 

■  Shelley's  Case,  1  Salk.  296. 

'  Stag  r.  Punter,  8  Atk.  119.    See  Bull  N.  P.  148 ;  Selw.  N.  P.  776. 
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5.  In  a  late  case^  it  was  intimated  that,  as  a  general  rule,  in 
the  case  of  insolvent  estates,  £20  might  be  regarded  as  the 
proper  limit  of  allowance.  But  even  this  limit,  in  regard  to 
insolvent  estates,  is  hj  no  means  regarded  as  the  ultimate  extent 
to  which  the  English  courts  will  go.'^ 

6.  And  in  regard  to  estates  entirely  solvent,  the  English  courts 
of  equity  have  made  very  liberal  allowances  for  funerals,  under 
special  circumstances,  even  at  a  somewhat  early  day.  For  in 
the  case  of  Offley  r.  Offley,^  where  £600  had  been  expended  in 
the  funeral,  the  court  directed  that  it  be  made  a  debt  upon  the 
trust  estate,  the  deceased  being  a  man  of  great  estate  and  repu- 
tation in  his  county,  and  being  buried  there ;  but  if  he  had 
been  buried  elsewhere,  his  funeral  might,  with  propriety,  have 
been  more  private,  and  the  coult  would  not  have  allowed  so 
much. 

7.  But  in  the  case  of  a  deceased  nobleman,  whose  estate  was 
large,  his  personalty  estimated  at  £40,000,  and  his  debts  sup- 
posed to  be  small,  and  the  expenses  of  the  funeral  being  £2200, 
Sir  L.  Shadwellj  Y.  C.  refused  to  allow  the  account,  but  referred 
it  to  the  Master  to  inquire  and  state  what  sum  ought  to  be  al- 
lowed. In  this  case,  the  estate,  contrary  to  all  reasonable  expec- 
tation at  the  time  of  the  decease,  had,  in  fact,  proved  insolvent. 

8.  But  in  some  cases  very  liberal  sums  have  been  allowed  for 
the  ceremonials  connected  with  funerals.  In  one  case  nearly 
£100  was  allowed  for  mourning-rings,  procured  in  tlie  discre- 
tion of  the  executors,  there  beitig  no  direction  in  the  will  for 
any  such  expenditure.^  And  in  an  appeal  before  the  privy 
Council,^  from  the  Supreme  Court  of  Bengal,  it  was  held,  that 
with  regard  to  the  expenses  of  the  funeral  of  a  Hindoo  testator, 
witere  the  will  gave  no  directions,  the  only  question  to  be  con* 

*  Hancock  v,  Podmore,  1  Barn.  8i  Ad.  260. 

*  2  Wms.  Exra.  878. 

•  Prec.  Ch.  26,  in  1691. 

'  Paice  o.  The  Archbishop  of  Canterbury,  U  Yesey,  364. 

•  Mullick  V,  Mullick,  1  Knapp,  245. 
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sidered  was,  whether  the  sums  allowed  were  more  than  had 
Qsuallj  been  expended  at  the  funeral  of  persons  of  the  same 
rank  and  fortune  as  the  deceased. 

9.  The  American  cases  have  not  defined  any  very  precise  rule 
npon  the  subject.  In  one  early  case,^  the  court  allowed  $  858, 
on  the  ground  that  the  deceased  had  a  good  estate  and  no 
children,  the  principal  expense  being  for  a  tombstone.  But  the 
court  here  declined  to  allow  for  the  expense  of  a  picture  of  the 
deceased,  painted  after  his  death. 

10.  It  is  the  duty  of  the  executor,  or  some  one  oiv  behalf  of 
the  estate,  to  see  that  the  funeral  rites  of  the  deceased  are 
decently  performed,  and  to  the  extent  of  assets  in  his  hands  the 
personal  representative  is  liable,  in  assumpsit,  to  pay  for  the 
expense  thus  incurred.^^  Putmanj  J.,  here  said,  —  ^^  We  are  all 
clearly  of  opinion  that  the  law  raises  a  promise  on  the  part  of 
the  executor  or  administrator  to  pay  the  funeral  expenses,  so  far 
as  be  has  assets.  If  the  defendant  has  no  assets  he  should  plead  " 
the  same  in  bar.  And  in  another  case  in  the  same  state,^^  it 
was  held,  that  where  a  person  being  at  a  distance  from  home 
sent  for  his  wife  and  other  relatives,  and  they  went  to  see  him, 
but  did  not  arrive  until  after  his  death,  and  the  executor  paid 
tibe  expense  of  their  journey,  less  than  $12,  he  should  be  allowed 
to  chai^  the  same  in  tlie  account  of  his  administration.  And 
it  has  sometimes  been  held  in  this  country,  that  the  personal 
representative  may  reckon  in  his  account  a  moderate  expense  for 
mourning  apparel  for  the  widow  and  family  of  the  deceased,  as 
part  of  the  expenses  of  the  funeral.^  And  this  seems  to  us  not 
unreasonable.    It  seems  far  more  intimately  connected  with  the 

'  McGUnsey's  Appeal,  14  Sei^.  &  B.  64. 

*  Hapgood  V.  Houghton,  10  Pick.  154.  In  New  Jersey  the  action  for  the 
expenses  of  the  fnneral  may  be  brought  against  the  administrator  in  his  repre- 
sentatiye  capacity,  and  judgment  may  be  de  bonis  propriis.  Campfield  v.  Ely, 
1  Green,  150. 

"  Jennison  tr.  Hapgood,  10  Pick.  77. 

»  Wood's  Estate,  1  Ashmead,  314. 
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decent  performance  of  funeral  rites  than  the  same  amount  ex- 
pended in  a  monument,  which  is  now  almost  invariably  allowed, 
because  that  is  one  of  the  demands  of  public  opinion.  But  in 
Wood  V.  Yandenburgh^  it  was  held,  that  the  erection  of  a 
headstone  at  the  decedent's  own  grave  may  be  considered  a  part 
of  his  funeral  expenses,  where  the  right  of  creditors  cannot  be 
defeated  thereby.^  But  of  late,  we  conjecture  that  the  condi- 
tion last  stated  would  not  be  regarded  as  a  very  invincible  ob- 
stacle. In  the  case  of  Fairman's  Appeal,^^  it  was  decided  by 
the  court,  Butler^  J.,  that  tombstones  are  properly  a  part  of 
funeral  expenses,  and,  under  the  advice  of  the  probate  court,  a 
reasonable  sum  may  be  used  by  the  personal  representative  for 
that  purpose,  even  where  the  estate  is  insolvent.  In  the  absence 
of  any  statutory  provision  upon  the  subject,  the  propriety  of 
obtaining  them,  and  the  amount  to  be  expended,  may  properly 
be  left  to  the  court  of  probate. 

11.  But  it  has  been  decided  that  where  one,  of  his  own 
motion,  buries  the  deceased,  and  then  sues  the  personal  repre- 
sentative, without  giving  him  notice  of  the  expenditures,  he 
cannot  recover.^  But  generally  funeral  expenses  are  a  charge 
upon  the  assets  in  the  hands  of  the  executor  or  administrator, 
independently  of  any  promise  by  them,  and  if  proper  to  tlie 
estate  and  degree  of  the  deceased,  must  be  preferred  to  all  other 
debts.^^  Funeral  expenses  are  regulated  by  the  circumstances 
of  the  deceased  and  the  usages  of  the  country,  and  are  first  to 
be  paid.^^ 

"  6  Paige,  277. 

^*  30  Conn.  Bep.  205. 

"  Gregory  t;.  Hooker,  1  Hawks,  394. 

»  Parker  v.  Lewis,  2  Dev.  21. 

'^  Palmes  v.  Stephens,  B.  M.  Charlton,  56. 


CHAPTER   IX. 

THE  PAYMENT  OF  DBBTS,  AND  THE  OBDEB  IN  WHICH  IT  SHALL 

BE  DONE. 


SECTION    I. 

EXPENSES   OF  LAST  SICKNESS,  FUNERAL,  AND   ADMINISTRATION. 

1.  These  expenses  are  regarded  as  preliminarj  to  any  proper  distribotion  among 

creditors* 
S.  Bat  they  will  not  embrace  any  ezpenditare  for  the  family, 
a.  1.  Extended  note  of  the  American  cases  on  preferred  debts. 
3.  This  indodes  probate  fees,  other  moneys  paid  ont,  and  customary  charges  for 


IL  3.  Probate  fees  and  other  charges  for  administration  should  be  kept  low. 

§  36.  1.  By  statute,  in  most  of  the  states,  the  expenses  of 
last  sickness  and  those  of  the  funeral  are  placed  upon  the  same 
footing  as  to  payment.  And  hj  long  practice  and  construction 
the  funeral  expenses  and  those  of  administration  have  been 
placed  ou  the  same  footing,  both  being  regarded  as  preliminary 
to  any  distribution  among  creditors,  in  the  strict  sense  of  that 
term,  since  these  expenses  must  be  deducted  in  order  to  deter- 
mine if  there  be  properly  any  assets  to  distribute.^ 

^  The  King  v.  Wade,  5  Price,  621,  627,  by  Richards,  Ch.  B. ;  2  Wms.  £xr8. 
890.  Ife  has  been  held  that  the  expenses  of  a  nurse  are  properly  embraced 
among  those  of  the  last  sickness.  PerciYal  v.  McVoy,  Dudley  (S.  C.)  Law,  337. 
It  is  here  said  that  no  precise  rule  can  be  laid  down  as  to  the  daration  of  the  last 
illnefli,  or  the  degree  of  attention  to  be  paid,  and  consequent  expense  which  may 
properly  be  incurred.  See  §  35,  ante.  Mr.  Fish,  in  his  edition  of  Wms.  Ezrs. 
ToL  2,  p.  893,  has  a  very  extended  and  valuable  note  upon  this  point,  which  the 
PABT  II.  20 
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2.  It  seems  entirely  well  settled,  that  the  expenses  of  the 
family,  however  well  merited  and  indispensable,  cannot  be  em- 
braced among  the  necessary  or  allowable  expenditures  for  fune- 
ral or  last  sickness.^ 

3.  The  expenses  of  administration,  which  are  preliminary  to 
all  distribution  of  assets,  do  not  extend  beyond  money  actually 


profession  will  do  well  to  consult  The  preference  in  favor  of  the  United  States 
extends  to  all  debts  due  them,  as  well  upon  bills  of  exchange  as  those  of  a  strictly 
public  and  official  character.  United  States  v.  Fisher,  2  Cranch,  858.  This  pri- 
ority does  not  amount  to  a  lien  upon  the  property  of  the  public  debtor.  United 
States  i;  Hooe,  3  Cranch,  78,  90.  For,  in  order  to  bind  the  personal  represent- 
ative, he  must  in  some  way  be  made  aware  of  the  existence  of  the  debt  in  favor 
of  the  United  States.  MarshaUf  Ch.  J.,  in  United  States  v.  Fisher,  2  Cranch, 
858,  890.  The  statute  secures  to  the  surety,  who  pays  a  debt  due  from  his  insol- 
vent principal  to  the  United  States,  the  same  priority  to  which  the  debt  was 
entitled  before  payment ;  but  this  will  not  extend  to  defeat  the  effect  of  a  dis- 
charge in  bankruptcy  as  against  the  surety.    Aikin  v.  Dunlap,  16  Johns.  77. 

The  priority  of  the  United  States  will  not  override  a  specific  lien  created  by 
the  debtor  in  his  lifetime  upon  property,  whether  accompanied  by  possession  or 
not.  Conard  v,  Atlantic  Insurance  Co.  1  Peters,  886,  489.  Nor  will  it  affect 
the  lien  of  an  incorporated  bank,  created  by  its  charter  in  favor  of  the  bank 
for  the  security  of  the  indebtedness  of  its  stockholders  to  it.  Brent  v.  The 
Bank  of  Washington,  10  Peters,  596.  The  federal  statutes  are  of  paramount 
authority  to  all  state  laws  as  to  all  matters  coming  within  their  cognizance. 
United  States  t7.  Duncan,  4  McLean,  607.  The  personal  representative  is  & 
trustee  of  the  estate  for  the  debtors,  and  is  bound  first  to  satisfy  preferred  debts 
of  which  he  has  knowledge.    Id. 

In  a  large  number  of  the  states,  embracing  all  the  New  England  states  and 
some  others,  the  order  of  payment  of  expenses  and  debts  is,  —  1.  Expenses  of  last 
rickness,  funeral,  and  probate  fees;  2.  Taxes;  8.  Debts  due  the  State;  4.  Debts 
due  the  United  States ;  5.  All  other  creditors.  Gen.  Stats,  of  Vermont,  ch.  58, 
§  84 ;  Wilson  v.  Shearer,  9  Met  504,  507 ;  Gen.  Stats,  of  Mass.  ch.  99,  $  1, 

'  Brewster  v,  Brewster,  8  Mass.  Bep.  181 ;  Washburn  v.  Hale,  10  Pick.  429. 
In  this  last  case  it  was  decided  that  the  administrator  could  not  chaige  in  his 
administration  account  expenses  paid  in  support  of  the  intestate's  widow,  and 
that  money  in  her  hands  at  the  decease  of  her  husband,  earned  and  received  by 
her  before  the  marriage,  or  given  to  her  by  her  husband,  must  be  inventoried  by 
the  administrator  as  part  of  the  estate  of  the  husband.    But  see  ante,  §  28. 
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paid  oat  by  the  personal  representatiye,  which  is  generally  lim- 
ited to  probate  fees  and  the  expenses  of  preserving  the  estate, 
and  such  moderate  allowance  for  personal  services  as  is  estab- 
lished hj  statute  or  custom.' 


SECTION   II, 

PREFERRED  DEBTS. 

1.  Tlie  mikmil  courts  nipreme  within  their  sphere.    State  cotirta  hare  the  gea- 

end  jnriidiction  of  the  settlement  of  estates. 
1  The  personal  representatiTe  mnst  paj  debts  accordiDg  to  prioritj*.    Mode  of 

prooedore. 

3.  Assets,  as  to  crediton,  distribnted  according  to  the  law  rei  sitss;  as  to  legatees 

and  distributees,  aocoiding  to  law  of  domidL 

4.  Testator  cannot,  b/  wHl,  defeat  legal  preferences.    Iiiens  respected. 

5.  Special  statntoiy  preferences  in  England.    Fiduciary  debts  prefeired  in  Ken- 

tacky. 

'  It  may  not  be  altogether  without  some  just  reason  to  suggest  here  to  those 
having  the  control  of  the  rate  of  charge  for  the  expenses  of  administration  of  the 
estates  of  deceased  persons,  that  the  advance  has,  for  the  last  twenty  years,  in 
nme  states  certainly,  gone  quite  abore  the  ratio  of  increase  in  regard  to  other 
expenses ;  and  unless  some  low  limit  can  be  maintained,  it  will  become  impossi- 
Ue,  as  it  was  for  many  yean  in  England,  for  persons  of  moderate  means  to 
meet  the  enormous  cost  of  appealing  to  the  judicial  tribunals  of  the  country  for 
redress.  This  may  not  be  regarded,  in  respect  of  ordinary  litigation,  as  entirely 
inthont  its  compensatoiy  advantages ;  since  there  is  no  cause  for  increasing  litn 
g^tion  more  sure  in  its  operation  than  the  reduction  of  its  cost'  But  in  regard 
to  the  settlement  of  estates  in  the  probate  court,  which  seems  ahnost  a  necessity, 
bo&  in  regard  to  keeping  up  clear  record  proof  of  titles,  and  the  relieving  of 
all  parties  from  what  woidd  otherwise  prove  a  distressing  source  of  uncertainty 
aad  perplexity,  in  a  multitude  of  cases,  there  can  be  no  adequately  compen- 
satiag  advantage  resulting  from  any  considerable  increase  in  the  expense,  which 
in  the  majority  of  cases  must  of  necessity  fall  upon  those  poorly  able  to  bear  it 
It  is  &r- better  to  have  the  officials  connected  permanently  with  the  probate 
courti  eompenaated  by  salaries  rather  than  fees,  as  is  the  case  in  many  of  the 
•tales,  and  to  ke^  the  fees  at  the  lowest  living  rates.    Post,  §  76. 
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6.  Docketed  jadg^ents  take  priority  in  New  York.  This  will  embrace  decrees  of 
the  Coart  of  Chancery  and  joBtioe  jadgmentg,  bat  not  foreign  judgments,  or 
those  of  other  states. 

§  87.  1.  We  have  already  referred  to  some  of  the  classes  of 
preferred  debts,  under  the  laws  of  Congress,  and  in  the  different 
states.^  We  have  there  seen  that  the  laws  of  Congress,  as  to 
matters  within  their  jurisdiction,  are  paramount,  in  force  and 
authority,  to  all  other  laws.  But  beyond  this,  the  settlement  of 
estates  is  exclusively  within  the  jurisdiction  and  control  of  the 
state  legislatures,  and  considerable  perplexity  has  hitherto  been 
found  in  regard  to  the  mode  of  operation  of  United  States 
courts  upon  the  settlement  of  estates  in  the  probate  courts  of 
the  several  states,  as  to  matters  falling  within  the  proper  juris- 
diction of  the  former  courts.^ 

2.  It  seems  to  be  settled  upon  authority,  and  to  result  from 
the  very  nature  of  the  provision,  that  the  personal  representative 
must  first  pay  preferred  debts,  in  the  order  of  their  preference, 
or  he  will  become  personally  liable,  and  may  be  compelled, 
through  his  sureties  by  suit  upon  hi^  bond,  to  pay  such  pre- 
ferred debts,  beyond  the  amount  of  assets  remaining  in  his 
hands,  if  he  have  paid  debts  of  an  inferior  grad,e.^  But  as  he  is 
only  liable  to  pay  preferred  debts  which  are  made  known  to 
him,^  he  will  not,  ordinarily,  be  likely  to  err  in  this  particular, 

-*— ■ 1 -  _ ■  -ail.  II  ■ 

^  Ante,  §86,  n.  1. 

'  Story,  Conflict  of  Laws,  (Bedfield's  ed.  1865,)  where  we  have  referred  to 
the  cases  upon  this  point  in  §§  529  -  529  m. 

'  2  Wms.  Exrs.  891 ;  2  Bl.  Comm.  511. 

*  Ante,  §  86,  n.  1 ;  ELawkins  v.  Day,  Amb.  160,  162.  The  rule  of  requiring 
notice  to  the  personal  representative  of  the  existence  of  preferred  debts,  in 
order  to  charge  hinci  with  default,  if  he  pay  those  of  an  inferior  degree  first, 
seems  to  have  obtained  at  a  very  early  day.  Harman  v.  Harman,  2  Shower, 
492,  and  cases  there  cited.  And  the  same  rule  is  recognized  in  more  modem 
cases,  Sawyer  t;.  Mercer,  1  T.  K.  690 ;  and  continually  until  the  present  time ; 
2  Wms.  Exrs.  926,  927. 

But  it  is  to  be  borne  in  mind  that  there  is  an  important  distinction  between 
debts  in  the  form  of  judgments  and  other  debts,  in  regard  to  proof  of  notice.    In 
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exoept  throagh  gross  ignorance  of  duty,  or  wilful  neglect.  As 
these  questions  never  arise  except  in  regard  to  insolvent  estates, 
there  will  be  little  chance  for  the  personal  representative  to  fail 
in  the  discharge  of  bis  duty  in  that  respect,  since  in  the  case  of 
insolvent  estates,  in  most  of  the  states,  all  the  debts  are  reported 
to  the  probate  court  by  commissioners,  and  there  appear  of 
record  before  the  duty  to  pay  arises.  And  the  personal  repre- 
sentative may  obtain  from  the  probate  court  an  order  for  pay- 
ment, specifying  the  preferences,  if  any,  which  will  be  his  suffi- 
cient warrant  for  all  payments.^ 

8.  A  question  of  some  difficulty  has  been  raised,  in  regard  to 
preferences,  where  the  decedent  died  domiciled  in  a  state  or 
oonntry  where  certain  preferences  were  declared  by  law,  but 
leaving  his  personal  estate  lying  in  a  state  or  country  where  no 
such  preferences  are  allowed.  It  has  been  supposed  that  upon 
principle,  as  an  ancillary  administration  must  be  resorted  to  in 
the  place  where  the  estate  lies,  in  order  to  effect  its  administra- 
tion, that  no  preferences  could  be  enforced  in  such  case.^  But 
in  a  somewhat  recent  case,^  it  was  held  by  the  present  Master 

regird  to  the  former  the  personal  representative  is  bound  to  take  notice,  since 
docketed  judgments  in  coarta  of  record  are  matters  of  such  public  notoriety, 
that  no  one  will  be  excused  on  the  ground  of  ignorance,  and,  at  his  peril,  the 
executor  or  administrator  must  take  notice  of  all  judgments  in  courts  of  record 
docketed^  for  the  express  purpose  of  notice,  in  c6nformity  with  statutory  pro- 
Tinona.  Littleton  r.  Hibbios,  Cro.  Eliz.  798,  4  &  5  Wm.  &  Mary,  c.  20,  in 
legard  to  docketing  judgments.  But  if  the  judgment  is  not  docketed  it  will  be 
treated  as  a  simple  contract  debt,  and  proof  of  actual  notice  to  the  personal  rep* 
resentatire  o£  its  existence  will  be  of  no  avaiL    Hall  v.  Tapper,  8  B.  &  Ad.  655. 

*  Gen.  SUts.  of  Mass.  ch.  99,  §§  1,  2,  et  seq. ;  1  Bennett  &  Heard's  Dig.  679  et 
leq.  and  cases  cited.  Jackson,  J.,  in  Walker  v.  Hill,  1 7  Mass.  Rep.  880.  By  the 
present  statute  of  Yermont,  Gren.  Stat  ch.  58,  §  1,  the  Probate  Court  is  required 
to  appoint  conmussioners  to  report  the  debts  due  from  the  estate,  in  all  cases, 
except  where  it  shall  appear  there  are  no  debts  due  from  the  estate,  or  where, 
being  less  than  $800  in  all,  it  shall  be  assigned  to  the  widow. 

*  Story,  Conflict  of  Laws,  §  524. 

'  Wilson  9.  Lady  Dunsany,  IS  Bearan,  298.  In  Holcomb  v.  Fhelps,  IS 
Conn.  B.  127,  the  rule  declared  is  yery  similar  to  the  one  indicated  in  the  last 

20  • 
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of  the  Rolls,  Sir  J.  BomiUy^  that  the  personal  assets  of  the  tes- 
tator must  be  administered  according  to  the  law  of  his  domicil. 
This  was  a  case  where  the  testator  died  domiciled  in  Ireland , 
leaving  personalty  both  in  Ireland  and  in  England.  The  learned 
judge  said,  that  as  to  all  the  assets,  he  must  decide  precisely  the 
same  as  if  he  were  sitting  in  a  court  of  equity  in  Dublin.  But 
in  a  late  case  before  Vice-Chancellor  Kindersley^  it  was  said,  in 
regard  to  a  case  similarly  circumstanced,  that  the  Irish  afisets 
shQjuld  be  administered  according  to  the  Irish  law ;  and  the 
same  also  as  to  any  surplus  remitted  to  Ireland,  the  place  of 
domicil,  to  be  there  administered.  But  from  the  tenor  of  the 
remarks  of  the  learned  judge,  it  is  to  be  inferred  that  he  re- 
garded it  to  be  the  duty  of  the  personal  representative,  in  every 
jurisdiction^  so  far  as  creditors  are  concerned,  to  distribute  the 
assets  within  his  control,  according  to  the  law  of  that  jurisdic- 
tion, paying  all  debts,  in  full,  if  practicable,  and  then  remit  any 
surplus  to  the  place  of  domicil,  to  be  there  disposed  of  among 
the  legatees,  or  next  of  kin,  in  conformity  with  the  law  of  that 
place.^  It  is  certain,  we  think,  that  the  course  here  indicated 
is  the  one  which  prevails,  to  a  great  extent,  if  not  universally,  in 
the  American  states,  as  we  have  stated  more  fully  elsewhere.* 
4.  It  seems  to  be  beyond  question,  that  the  testator  has  no 
power  to  direct  his  executor  to  pay  all  his  debts  equally,  and 

thus  defeat  legal  preferences.^^  The  order  of  paying  debts  is  a 
matter  in  regard  to  which  no  testamentary  power  exists,  that 
not  extending  beyond  that  of  directing  the  particular  property 
upon  which  the  burden  may  be  imposed.    But  as  before  stated,^ 

ciu»,  that  the  distribution  of  all  the  personal  effects  should  be  made  according 
to  the  law  of  the  place  of  the  domicil  of  the  decedent,  and  that  the  authority  to 
make  such  distribatbn  must  be  derived  from  the  proper  tribunals  where  the 
property  is  situated.  In  this  last  case  the  question  arose  ezdusiTely  between 
distributees,  and  not  among  creditors. 

*  Cook  V.  Gregson,  2  Drewry,  2SS. 
'  Ante,  §  2  and  notes. 

^  Turner  o.  Cox,  S  Uoo.  F.  C.  C.  2SS. 

^  Ante»  §  36,  n.  1, 
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all  1^  preferences  are  subject  to  anj  existing  lien  upon  the 
propertj  at  the  time  of  the  decease  of  the  testator  or  intestate, 
vhelher  that  lien  be  one  created  by  law  or  bj  oontract.^ 

5.  There  are  many  cases  where  special  preferences  are  created 
by  statute.  Thus,  in  England,  debts  due  the  post-office,  not 
exceeding  £5 ;  debts  due  from  an  overseer  of  the  poor  for 
moneys  receiyed  by  virtue  of  his  office,  and  moneys  in  the  hands 
of  the  deceased  belonging  to  any  Friendly  Society,  with  some 
others,  are  preferred  by  special  statutory  provisions.  We  are 
not  aware  that  such  preferences  exist  in  the  American  states  to 
any  considerable  extent.  It  is  held  in  Kentucky,  under  their 
statate  of  1839,  that  the  personal  representative  of  the  father, 
who  had  acted  as  natural  guardian  of  his  child,  and  in  that 
capacity  had  received  moneys  belonging  to  the  child,  must  first 
pay  such  moneys  as  a  preferred  debt.^ 

6.  In  some  of  the  states  docketed  judgments  are  entitled  to 
priority  of  payment.^^  By  this  is  meant,  that  such  debts  shall 
have  priority  according  to  the  order  of  docketing,  and  not  ac- 
cording to  the  date  of  such  judgments.^^  A  justice  judgnoient, 
if  docketed,  will  be  entitled  to  preference.^^  But  a  foreign 
judgment,  or  one  recovered  in  another  state,  cannot  be  docketed, 
and  is  not  entitled  to  preference  in  payment.^^  But  a  judgment 
against  an  executor  or  administrator  is  not  eatitled  to  pref- 

"  Torwin  v.  Gibson,  3  Atk.  720 ;  Lloyd  v.  Mason,  4  Hare,  132.  By  the 
English  statutes  the  preferences  in  £iTor  of  the  Crown  are  limited  to  debts  of 
record  and  by  specialty,  but  this  limitation,  as  we  have  before  stated,  does  not 
obtain  in  regard  to  debts  due  the  United  States,  and,  we  presume,  not  to  any 
considerable  extent,  as  to  debts  due  the  several  states.  The  preferences,  in  the 
American  statutes,  generally,  but  not  always,  are  irrespective  of  the  fixim  of 
the  debt 

^  Curie  V.  Curie,  9  B.  Monr.  809. 

»•  2  Bfiv.  Stot  N.  Y.  87. 

»  Aindie  v.  Badcliff,  7  Paige,  489. 

*  Stevenson  tr.  Weisser,  1  Bradf.  Sur.  Rep.  843. 

V  Brown  r.  Public  Admr.  2  Brad£  Sur.  Bep.  108. 
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erence  in  payment,  but  will  take  the  eame  order  as  the  cause  of 
action.^  Decrees  in  the  courts  of  equity  stand  on  the  same  foot- 
ing as  judgments  in  the  courts  of  law.^^  But  a  mere  interlocu- 
tory judgment,  as  one  to  account,  will  not  secure  a  priority,  it 
must  be  a  final  judgment  for  payment  of  a  defined  sum.^  So, 
too,  the  ordinary  decree  of  foreclosure  is  not  a  judgment  for 
payment,  but  only  for  foreclosure,  and  will  not  give  priority.** 


SECTION    III. 

THE  PATMENT  OF  DEBTS  GENEEtALLY. 

1.  K6    distinction  made,  in    America,  between    specialties  and   simple  contract 

debts. 

2.  Voluntary  bond  or  oorenant  postponed  to  creditors.    Bat  a  voluntary  settle- 

ment upon  wife  and  children  may  create  a  ralid  debt 
8.  Breaches  of  tmst  treated  as  merely  simple  contract  debts. 

4.  All  debts  treated  as  due  at  the  decease  of  the  testator  or  intestate. 

5.  ContiDgent  undertakings  are  not  to  be  regarded  as  debts,  until  the  contingency 

transpires,  but  they  should  be  provided  for  before  payment  of  legacies. 

6.  Indemnities  regarded  as  debts,  after  breach  of  the  condition. 

7.  All  estates  here  are  settled,  either  as  soWent  or  insolvent 

I.  Solvent  estates  or  those  so  treated  must  pay  all  creditors. 

1.  In  such  cases  the  representative  may  pay  debts  in  any  order  he  chooses, 

and  may  retain  the  amount  due  himself.    How  his  right  contested. 

2.  Actions  against  the  personal  representative  suspended.    Notice  to  present 

claims.    Representation  of  insolvency.    Limitation  of  actions. 

3.  Power  of  the  personal  representative  to  compromise  debts,  &c.,  or  submit 

to  arbitration. 

^  Parker  v.  Gainer,  17  Wendell,  559;  2  Wms.  Exrs.  900.  By  the  present 
English  statute  (1  Vic.  c  110,  §  19)  no  judgment-lien  can  be  created  until 
special  notice  of  such  claim  shall  be  filed  with  the  Master  of  the  Court  of  Com- 
mon Pleas  at  Westminster,  and  all  docketing  of  judgments  is  there  abrogated 
in  foture. 

»  Shafto  V.  Powel,  8  Lev.  855. 

»  Smith  V.  Eyles,  2  Atk.  885. 

'^  Wilson  V,  Lady  Dunsany,  18  Beav.  298,  299. 
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n.  All  doobtfid  ettates  wttled  as  imolvent 

1»  Moit  eeUtes  settled  in  this  form.  Report  of  oommissionere,  accepted  by 
conrt,  creates  final  jud^ent  from  which  appeal  lies. 

2.  Otherwise,  it  becomes  condosiye  as  to  debts  due  from  the  estate. 

3.  This  need  not  embrace  expenses  of  faneral  and  last  sickness. 

4^  The  coart  shoald  declare  a  diridend  on  debts  unless  estate  ample;  or 
this  may  be  defened  till  after  settlement  of  first  administration  ao- 
connt. 

5.  The  crediton  must  obtain  a  final  decree  in  their  fiiTor,  in  the  probate 

conn,  and  may  then  sue  the  administration  bond. 

6.  The  probate  oonrt  is  the  ezclnsiye  fomm  ibr  determining  all  questions 

affecting  faithfd  administration. 

7.  A  final  decree  on  the  account  of  adminbtration  may  be  regarded  as 

eqniralent  to  a  decree  in  &Yor  of  the  creditors.  Snch  decree  may 
be  rendered  on  failure  of  appearance. 

S,  and  n.  19.  But  the  bond  for  faithful  administration  cannot  be  sned  in  the 
common-law  courts,  until  all  breaches  complained  of  have  been  estab- 
lished by  decree  of  the  probate  court 

9.  The  personal  representatire  may  present  claims,  in  his  own  faror,  before 
the  commissioners,  or  on  rendering  his  administration  account. 

10.  The  personal  representatiTe  secure  in  disposing  of  assets  accordmg  to 

decree  of  the  court 

1 1 .  But  he  cannot  retain  from  a  legacy  the  indebtedness  of  the  legatee.  Query  1 

12.  The  bond  for  faithful  administration  may  be  put  in  suit  by  any  one 

showing  a  prima  facie  breach. 
18.  Giring  a  bond  for  payment  of  debts  and  legacies  condusiye  admission  of 
assets  for  that  purpose. 

I  38.  1.  As  there  is  no  distinction  made  in  most  of  the 
American  states,  in  regard  to  the  order  of  payment,  between 
specialty  and  simple  contract  debts,  most  that  is  found  in  the 
En^sh  books  upon  this  subject  may  be  omitted  here. 

2.  It  may  be  stated,  as  a  general  rule,  that  a  bond,  or  cove- 
nant, merely  voluntary,^  shall  be  postponed  till  after  the  pay- 
ment of  all  bona  fide  debts,  owing  for  valuable  considerations ; 
but  such  bond  or  covenant,  if  not  in  the  way  of  the  payment  of 

^  Poet,  §  42,  where  it  will  appear  that  a  simple  contract,  in  the  form  of  a  note 
or  bin,  or,  indeed,  in  any  other  form,  will  not  consdtnte  a  good  donatio  mortis 
cansa,  not  being  upon  consideration,  and  not  implying  a  good  consideration  like 
a  ccmtract  under  seaL 
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the  creditors,  should  be  paid  by  the  personal  representative,  in 
preference  to  legacies,^  since  even  a  voluntary  bond  or  covenant 
creates  a  binding  obligation,  during  the  life  of  the  testator,  but 
his  will  only  takes  effect  at  his  decease.  But  a  bond  and  mort- 
gage to  secure  the  payment  of  money  expressed  to  have  been 
borrowed  by  the  husband  from  the  trustees  of  a  settlement, 
made,  during  coverture,  upon  the  wife  and  children,  is  not  to  be 
regarded  as  merely  voluntary,^  and  it  will  make  no  difference 
whether  the  money  was  paid  over  to  the  trustees  by  the  husband 
and  then  borrowed  of  them,  or  a  bond  given  expressive  of  such 
facts,  without  the  form  of  paying  over  the  money .^ 

8.  Breaches  of  trust  are  ordinarily  regarded  as  simple  contract 
debts,  and  are  entitled  to  payment  as  such,^  unless  the  debt  and 
breach  of  trust  both  arise  from  the  violation  of  an  obligation 
under  seal,^  where  such  debts  are  entitled  to  preference. 

4.  It  has  been  often  held,  that  it  will  make  no  difference,  in 
regard  to  the  duty  of  the  personal  representative  to  pay  debts, 
whether  they  are  due  presently  or  only  in  future.  All  the  ac- 
tual indebtedness  of  the  deceased  is  to  be  liquidated,  as  of  the 
day  of  the  death  of  the  debtor,  except  only  that  such  debts  as 
carry  interest  by  the  terms  of  the  contract,  will  be  entitled  to 
demand  interest,  until  there  has  been  unreasonable  delay  in 
making  payment,  and  then  the  interest  for  the  damages  caused 
by  the  delay  of  the  executor  or  administrator  should  be  borne 
by  him,  unless  it  has  been  saved  to  the  estate,  being  in  the 
nature  of  a  devastavit. 

5.  Contingent  debts,  however,  cannot  be  recognized  by  the 
personal  representative  as  imposing  any  duty  of  payment,  until 

*  Jones  V,  Powell,  1  £q.  Cas.  Ab.  84,  pi.  2  ;  Cray  v.  Booke,  Cas.  temp.  Talb. 
153  ;  Watson  v.  Parker,  6  Beayan,  283 ;  Cox  v.  Barnard,  8  Hare,  310. 

'  Tanner  v.  Bjne,  1  Sim.  160. 

*  By  Sir  John  Leach,  Y.  C,  in  Tanner  v.  Byne,  1  SioL  160,  169. 

*  Yemen  v.  Yawdry,  2  Atk.  Rep.  119. 

*  Gifford  V.  Manley,  Cas.  temp.  Talb.  109 ;  Benson  v.  Benson,  1  Peere  Wma. 
180. 
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after  the  eontingency  transpires,  and  they  become  absolute 
debtsJ  This  applies  in  general  to  contracts  for  indemnity.^ 
And  all  future  payments  upon  annuities  are  regarded  as  con- 
tingenty  and  not  to  be  recognized  by  the  personal  representatiye, 
until  they  become  absolute.*  But  the  same  rule  does  not  apply 
to  the  payment  of  legacies  before  securing  the  future  and  con- 
tingent payments  upon  annuities,  and  security  is  sometimes 
required  of  the  legatees,  in  order  to  insure  future  payments,  as 
Aey  may  fall  due,  upon  the  annuity ;  but  no  security  can,  in 
such  case,  be  demanded  of  a  legatee  who  is  also  an  executor.^^ 

6.  But  bonds  of  indemnity,  after  a  breach  of  the  condition, 
although  the  obligee  have  not  payed  the  debt  secured  by  the 
indemnity,  will,  it  has  been  held,  be  regarded  as  specialty  debts, 
to  the  full  amount  of  the  penalty.^  The  more  reasonable  view 
would  seem  to  be  to  regard  the  indemnity  as  creating  a  debt  to 
the  extent  of  the  liability  indenmified  against,  after  the  tech- 
nical breach  of  the  condition. 

7.  In  regard  to  the  right  of  election  by  the  personal  repre- 
sentatire  among  creditors  of  equal  degree,  and  of  retainer  upon 
bis  own  debt  in  preference  to  other  debtors  of  equal  degree,  both 
of  which  exist  in  the  English  practice,  we  cannot  find  that  any 
such  rule  has  ever  receiyed  much  countenance  in  the  American 
states.  Here,  as  before  intimated,  all  estates  are  divided  into 
two  classes,  as  to  the  mode  of  settlement :  1.  Those  that  are 
regarded  as  solvent ;  2.  Those  which  are  represented  and  treated 
as  insolvent,  in  regard  to  the  mode  of  settlement. 

L  As  to  solvent  estates.    Here  the  personal  representative  is 

'  HarriscMi's  Case,  5  Co.  28  b ;  Fhilipe  v.  Eohard,  Cro.  Jac  8. 

*  Hawkini  v.  Day,  Amb.  160.  But  it  is  here  said  th^t  legacies  should  not  be 
paid  untQ  some  security  is  ^ren  by  the  legatee  to  refund,  if  the  conditional  ob- 
ligation shoald  become  absolute.    See  also  Collins  v.  Crouch,  IS  Q.  B.  542. 

*  Bead  o.  Blunt,  5  Sim.  567.  The  commissioners  can  only  allow  present 
liabilities  susceptible  of  definite  estimation.    Bacon  v.  Thorp,  27  Conn.  251. 

"  Slanning  v.  Style,  8  P.  Wms.  834. 

"  Cox  o.  Joseph,  5  T.  B.  807 ;  Musson  v.  May,  8  Y.  &  B.  IH. 
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presumed  to  haye  assets  sufficient  for  the  payment  of  all  debts 
due  from  the  estate,  and  he  must  in  general  pay  them  all  in 
full,  it  being  his  duty  to  represent  all  estates,  in  regard  to  which 
there  is  any  question,  as  insolvent,  and  thus  have  them  settled  in 
that  form.^ 

1.  In  this  class  of  oases,  as  the  personal  representative  is 
bound  to  pay  all  the  debts  due  from  the  deceased,  it  is  at  his 
own  election  in  what  order  he  will  meet  them ;  and  he  may,  by 
consequence,  retain  upon  any  debt  due  himself.  And  as  the 
other  creditors .  are  all  to  be  paid  in  full,  they  have  no  occasion 
to  call  in  question  the  existence  or  amount  of  any  debt  upon 
which   the   personal   representative  may  claim  to   retain.    K 

.  any  question  of  that  kind  should  be  made  by  any  one,  it  will 
properly  arise  upon  the  final  account  in  the  probate  court, 
when  the  personal  representative  shall  seek  the  sanction  of 
that  court  in  regard  to  the  final  disposition  of  all  the  assets 
in  his  hands  belonging  to  the  estate.  It  will  be  proper  then  for 
the  legatees  or  distributees,  or  those  entitled  to  the  residue,  to 
raise  any  proper  question  in  regard  to  all  sums  proposed  to  be 
retained  by  the  personal  representative  upon  debts  due  himself, 
either  in  his  personal,  or  in  any  representative  capacity  as  ex- 
ecutor, administrator,  guardian,  or  trustee  of  another. 

2.  In  many  of  the  states,  all  actions  against  the  personal 
representative  are  suspended  for  a  term,  as  one  year^  or  more, 
or  less ;  and  in  the  mean  time  he  is  required  to  give  notice  of 
his  appointment,  and  for  claims  against  the  estate  to*  be  pre- 
sented to  him.  And  at  the  end  of  this  term  the  personal  repre- 
sentative is  allowed  to  elect  whether  he  will  represent  the  estate 
as  insolvent,  or  proceed  to  settle  it  as  solvent.  If  he  should  pro- 
ceed to  settle  it  in  .the  latter  mode,  not  having  received  notice 
of  sufficient  debts  to  justify  him  in  making  a  representation  of 
insolvency,  and  afterwards  debts  should  be  presented  whereby 
the  assets  in  his  hands  should  be  more  than  exhausted,  he  may 

"  Bates  V.  Kimball,  1  Aik.  (Yt.)  B.  95 ;  Blodg^t  o.  CoUaid's  Admr.  7  Vt  B.  S. 
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plead  any  payments  bona  fide  made  by  him  before  knowledge 
of  sQch  last  claims,  in  bar  of  any  claim  against  bim  beyond  the 
amount  of  assets  remaining  in  his  hands.  And  the  creditors 
remaining  unpaid  at  the  time  the  deficiency  of  assets  is  thus 
discorered,  will  only  recoyer  a  ratable  amount  of  the  assets  re- 
maining unadministered  in  proportion  to  their  debts,  and  the 
matter  will  be  adjusted  by  a  representation  of  insolvency,  where 
there  remain  more  than  one  of  the  creditors  unpaid.^  There  is 
generally  some  short  limitation  fixed  by  statute  in  the  American 
states  as  to  all  actions  against  personal  representatives  of  de- 
ceased persons  by  their  creditors. 

8.  The  personal  representative  has  power  to  compromise 
claims  against  the  estate;  and  one  of  several  executors  may 
settle  an  account  with  a  person  accountable  to  the  estate,  and 


^  Gen.  Stats.  Mass.  ch.  97,  $§  1,  16,  17,  IS,  19.  After  a  representation 
and  decree  of  insolTenc^r,  aQ  suits  against  the  estate,  eren  where  property  has 
been  attached,  are  to  be  discontinued,  and  brought  before  the  commissionerB. 
Edes  p.  Doikee,  8  N.  H.  B.  460.  If  an  administrator  suffers  judgment  to  be 
rendered  against  him  upon  any  claim  before  representing  the  estate  insolvent,  he 
must  pay  the  same  in  full,  without  regard  to  the  assets  of  the  deceased.  New- 
comb  V,  Gross,  1  Met  333.  But  if  he  pay  a  claim  in  full,  under  the  belief  that 
the  estate  was  solvent,  and  it  afterwards  comes  to  be  settled  as  an  insolvent 
estate,  he  may  recover  back  the  difference  between  the  amount  paid  and  the 
dividend  declared.  Bliss  9.  Lee,  17  Pick.  83.  But  he  cannot,  in  such  case, 
recover  any  portion  of  the  amount  paid  from  a  surety  of  the  testator  who  was 
a  jomt  promisor  with  him,  the  debt  not  having  been  paid  at  the  surety's  request, 
either  express  or  implied.    Pune  v.  Drury,  19  Pick.  400. 

Where  the  same  person  is  the  personal  representative  both  of  the  creditor 
and  debtor,  it  is  his  duty,  having  sufficient  assets  of  the  debtor,  to  see  the  debt 
paid  the  estate  of  the  creditor.    Fox  v,  Garrett,  6  Jur.  N.  s.  208. 

But  where  the  personal  representative  has  advanced  money  to  pay  debts  in 
fun,  in  the  mistaken  belief  that  the  assets  will  be  adequate,  he  is  entitled  to  be 
folly  reimbursed  before  any  of  the  debts  of  the  estate  are  paid.  Spackman  v, 
Holbrook,  6  Jur.  n.  s.  881 ;  s.  c.  2  Gif.  198.  But  ordinarily,  a  personal  repre- 
sentative who  volunteers  to  pay  debts  with  his  own  money,  is  regarded  as  stand- 
ing only  in  the  place  of  the  debtor,  and  entitled  to  no  more  favor.  Lucas  v. 
WiDiams,  10  W.  E.  677. 

PAKT  II.  21 
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in  the  absence  of  fraud  the  settlement  will  be  binding  upon 
the  co-executors,  although  dissenting.^^  And  the  personal  repre- 
sentative of  an  estate  not  represented  insolvent  may  also  sub- 
mit any  disputable  claims  against  the  estate  to  arbitration,  as 
well  as  compound  them  by  agreement,  since  the  latter  power 
embraces  the  former.  But  in  regard  to  insolvent  estates,  the 
statutes  in  many  of  the  American  states  require  the  approval 
of  the  court  of  probate,  in  order  to  refer  claims  to  arbitration.^ 

II.  In  regard  to  the  settlement  of  estates  as  insolvent,  the 
statutes,  in  those  states  where  provisions  exist  for  these  different 
modes  of  settling  estates,  generally  provide  for  a  representation 
to  the  probate  court  in  regard  to  the  matter  of  solvency,  and 
the  court  will,  in  all  cases  of  reasonable  doubt,  allow  the  estate 
to  be  so  settled.  We  have  before  incidentally  referred  to  the 
manner  of  settling  estates  in  the  insolvent  form  in  the  Ameri- 
can states.^^ 

1.  It  may  be  proper  to  state  further,  that  most  of  the  ma- 
chinery of  the  probate  court,  in  the  Amesican  states,  is  con- 
structed more  or  less  with  reference  to  the  contingency  of 
settling  estates  in  the  insolvent  form,  which,  in  the  great  ma- 
jority of  cases,  will  be  the  only  appropriate  mode.  The  com- 
mission appointed  to  report  the  claims  against  the  estate  act  as 
the  appointees  and  servants  of  the  probate  court,  and  their 
report  is  subject  to  be  set  aside  by  the  court,  and  any  matter 
recommitted  or  qualified  by  the  final  adjudication  of  the  court.^^ 

"  Smith  V.  Everett,  27  Beavan,  446.  But  this  he  cannot  do,  if  he  be  inters 
ested  in  the  claim  directly  or  indirectly.    Stott  v.  Lord,  8  Jur.  n.  s.  249. 

^  Bachelder  v.  Hanson,  2  Aiken's  (Vt.)  R.  819;  Mass.  Gen.  Stats,  ch.  99, 
§  11.  The  subject  of  compounding  claims  against  the  estates  of  deceased  per- 
sons by  personal  representatives,  by  arbitration  or  otherwise,  is  now  regulated 
by  statute  in  England.     23  &  24  Vic.  ch.  145,  §  30. 

"  Ante,  §  87,  pi.  2. 

"  Hodges,  Exr.  v.  Thacher,  28  Vt  R.  455 ;  Peck  v.  Sturges,  11  Conn.  R. 
420 ;  Adarene  v.  Marlow,  88  Vt  R.  558.  And  where  some  of  the  claims  al- 
lowed by  the  commissioners  are  abandoned  and  some  are  paid  by  other  persons, 
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And  the  final  decree  of  the  probate  court,  accepting  the  report 
of  the  commissioners,  is  the  earliest  adjudication  from  which  an 
appeal  lies.^^ 

2.  After  the  report  of  the  commissioners  is  established  and 
becomes  matter  of  record  in  the  probate  court,  it  is  no  more 
subject  to  be  contradicted  or  qualified,  except  by  appeal,  or 
new  trial  and  rehearing,  than  any  other  judgment  of  a  court 
of  record.^®  It  then  becomes  the  basis,  and  the  only  basis,  of 
final  settlement  of  the  debts  due  from  the  estate.    Those  thus 


it  B  competent  for  the  probate  coart  to  correct  the  list  of  claims  according  to 
existing  hcU,  and  if  the  assets  are  sufficient  to  pay  the  whole  amount  remain- 
ing due,  to  add  interest  to  the  allowance  of  the  commissioners  from  the  date. 
Williams  v.  American  Bank,  4  Met.  817.  When  the  creditor  holds  security 
fixr  part  of  his  debt  hy  way  of  pledge  of  personal  property,  he  must  dispose  of 
the  pledge  and  apply  the  same,  and  can  only  claim  an  allowance  for  the  balance 
dae  beyond  the  amount  of  the  security.  Middlesex  Bank  v.  Minot,  4  Met  825. 
In  Mississippi,  claims  allowed  by  commissioners,  and  the  acceptance  and  estab- 
lishment of  the  report  of  the  commissioners  by  decree  of  the  probate  court,  are 
eonduavely  settled,  and  the  matter  cannot,  for  any  cause,  be  opened  for  further 
hearing  at  a  subsequent  term.  Herring  v,  Wellons,  5  Sm.  &  M.  854 ;  Chewning 
V.  Feck,  6  How.  (Miss.)  524.  All  estates  in  Vermont  are  settled  as  insolvent. 
Bank  of  Orange  Co,  v.  ladder,  20  Vt  R  519. 

"  Woods  V.  Petds,  4  V t  R  556 ;  Bix  v.  Nevins,  26  id.  8S4.  Hence  the 
statement  of  the  case  of  Wells  v.  Gray,  5  Dane's  Ab.  272,  where  it  was  held, 
that  after  a  promissory  note  had  been  allowed  by  commissioners  at  its  full 
amount,  and  the  sum  reported  to,  and  the  report  accepted  by  the  probate 
court,  and  a  decree  of  distribution  on  the  sum  made,  it  is  competent,  in  an 
action  of  debt  by  the  creditor  against  the  administrator  to  recover  the  same,  or 
a  dividend  upon  it,  for  the  defendant  to  show  payments  upon  tlie  same  made 
before  the  allowance  by  the  commissioners,  must  now  be  regarded  as  of  no  au- 
thority. After  the  time  limited  by  statute  for  appeal  from  the  allowance  of 
commisnoners,  or  for  petition  for  rehearing  before  the  commissioners  by  exten- 
sion of  the  time  for  allowance  of  claims  by  the  probate  court,  there  is  no  relief, 
even  as  to  claims  omitted  to  be  presented  by  misfortune,  accident,  or  mistake. 
Peabod/s  Petition,  40  N.  H.  R  842.  And  the  creditor's  residing  out  of 
the  state  will  not  save  the  bar.  McCoUum  v,  Hinckley,  9  Yt.  B.  148  ;  Bix 
V.  Nevins,  26  id.  884. 
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allowed  must  be  paid  to  the  extent  of  the  assets  in  the  hands 
of  the  personal  representative,  and  no  others  ordinarily  can  be 
allowed. 

8.  This  will  not  embrace,  of  course,  the  expenses  of  funeral 
and  last  sickness,  which,  in  strictness,  are  not  required  to  be 
allowed  by  the  commissioners,  in  most  of  the  states,  but  are  to 
be  settled  by  the  personal  representative  upon  his  own  discre* 
tion,  as  claims  against  him,  to  be  adjusted  preliminary  to  any 
representation  as  to  the  solvency  of  the  estate.^ 

4.  Unless  the  report  of  the  commissioners,  as  compared  with 
the  amount  of  the  property  and  the  avails  resulting  from  its 
final  disposition,  fully  justify  the  executor  or  administrator  in 
assuming  the  full  payment  of  all  the  debts,  it  will  be  his  duty 
to  apply  to  the  probate  court  for  an  order  or  decree  for  the  pay- 
ment of  such  a  dividend  as  the  state  of  the  property  renders 
safe.  And  should  anything  more  remain,  it  can  be  applied,  as 
far  as  it  goes,  ratably,  upon  the  balance  due  the  creditors  at  the 
time  of  the  personal  representative  settling  liis  final  account,  or 
the  whole  matter  may  be  deferred  until  that  time. 

5.  If  the  personal  representative  does  not  voluntarily  pro- 
ceed to  pay  out  the  assets  in  his  hands  to  the  creditors  as  fast 
or  as  fully  as  they  deem  themselves  entitled  to  demand,  they 
must  call  him  to  account  before  the  probate  court,  and  there 
obtain  an  order  for  the  payment  to  them  of  such  proportion  or 
the  whole  of  the  sums  reported  in  their  favor  by  the  commis- 
sioners, as  the  assets  in  his  hands  will  warrant.    And  having 

^  Flitner  v,  Hanlej,  1  App.  261.  'This  claim  was  for  professional  services 
as  a  physician  daring  the  last  sickness,  and  had  been  presented  to  the  commis- 
sioners and  allowed  by  them,  and  a  dividend  declared  upon  it  by  the  probate 
court  without  the  knowledge  of  the  creditor,  and  the  court  held  that  he  was 
entitled  to  recover  the  full  amount  as  a  preferred  claia>.  s.  c.  6  Shepley,  270. 
In  suits  against  the  personal  representative,  in  estates  not  represented  insolvent, 
where  the  creditor  recovers  judgment,  he  will  be  entitled  to  execution  for  his 
debt  de  bonis  testatoris,  and,  for  the  costs,  to  another  execution  de  bonis  pio- 
priis.    Ludwig  v.  Blackinton,  11  Shepley,  25. 
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thus  obtained  a  final  decree  of  distribution  in  their  favor,  they 
may  enforce  it  either  by  action  upon  the  bond  of  the  executor 
or  administrator  for  faithful  administration,  or  by  suit  directly 
against  the  personal  representative,  after  proper  demand  and 
reasonable  time  allowed  in  either  case ;  but  the  more  common 
coarse  is  to  sue  the  administration  bond,  as  that  seems  to  be 
the  legitimate  remedy  provided  in  such  cases,  and  it  embraces 
in  one  action  all  remedy,  not  only  against  the  personal  repre- 
sentatives, but  his  sureties  also.^ 

6.  The  probate  court  is  the  exclusive  forum  for  the  settle- 
ment in  the  first  instance  of  all  questions  affecting  faithful 
administration,  and  those  questions  which  are  involved  in  that 
inquiry  cannot  be  drawn  into  any  other  tribunal  by  means  of 
an  action  upon  the  administration  bond,  or  in  any  other  mode, 
unless  by  appeal  from  a  final  decree  in  that  court.^ 

7.  It  has  sometimes  been  considered,  that  a  final  decree  of  the 
probate  court,  upon  the  executor's  or  administrator's  account, 
would  be  equivalent  to  a  decree  of  distribution  among  the  cred- 
itors, since,  in  such  accounting  and  decree,  the  personal  repre- 
sentative of  the  deceased  being  credited  with  the  full  payment 
of  all  the  debts,  this  must  be  regarded  as  equivalent  to  a  decree 
for  such  payment,  and  should  entitle  the  creditors  to  sue  the 
administration  bond  the  same  as  if  the  decree  had,  in  terms, 
been  made  formally  in  favor  of  the  creditors.^    And  it  was  con- 


*  Dawes  v.  Swett,  14  Mass.  Rep.  105  ;  Newcomb  v.  Wing,  8  Pick.  168  ;  Paine 
V,  Moffit,  11  Pick.  496 ;  Dawes  v.  Head,  3  Pick.  128 ;  Probate  Court  v.  Yan- 
duzer,  18  Yt  B.  185. 

*  Paine  v.  Stone,  10  Pick.  75 ;  Probate  Court  v.  Yanduzer,  13  Yt.  R.  135  ; 
Stone  V.  Feasley,  28  Yt  R.  716. 

"  Ptobate  Court  v.  Yanduzer,  13  Yt  R  185 ;  Bank  of  Orange  Co.  v.  Kid- 
der, 20  Yt  R.  519.  It  is  scarcely  necessary  to  add,  what  is  declared  in  this  case 
and  in  niany  others,  that  a  decree  of  the  probate  court,  unappealed  from,  mak- 
ing distribution  of  the  estate,  or  for  any  other  purpose,  is  equally  conclosiTe  with 
the  decree  of  any  other  court,  and  cannot  be  impeached  for  fraud  even,  except 
hj  af^lication  for  that  purpose  to  the  court  which  rendered  it    Paine  v.  Stone, 

10  PicL  75. 

21* 
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sidered  in  the  case  last  cited,  that  when  the  executor  or  admin- 
istrator, upon  citation  bj  the  creditors  for  that  purpose,  declined 
or  failed  to  appear,  it  would  be  the  duty  of  tlie  probate  court  to 
pass  a  decree  against  him  for  the  payment  of  the  debts  in  full. 

8.  The  purpose  and  object  of  the  administration  bond  being 
to  secure  faithful  administration,  according  to  the  decrees  of  the 
probate  court,  the  breach  of  duty  complained  of,  in  any  suit 
upon  the  bond,  must  appear  to  have  been  established  by  the 
final  decree  of  that  court.  Hence  those  decisions  which  have 
recognized  the  right  of  any  party  complaining  of  maladminis- 
tration, in  any  particular,  to  put  the  administration  bond  in  suit, 
and  prove  the  breach  complained  of,  by  eyidence  en  pais,  ad- 
dressed to  the  triers  of  fact  in  another  tribunal  than  the  probate 
court,  proceed  upon  a  misconception  of  the  exclusiye  nature  of 
the  probate  jurisdiction  as  to  all  matters  affecting  the  settlement 
of  estates,  and  the  purpose  of  bonds  taken  to  that  court  to 
secure  the  enforcement  of  its  own  decrees.^ 

"  Probate  Coart  v.  Vandazer,  IS  Yt  B.  135.  See  contra,  Warren  t.  Powen, 
5  Conn.  R.  37S  ;  Cony  v,  Williams,  9  Mass.  Rep.  114.  In  the  two  latter  cases 
it  seems  to  be  considered  that  the  mere  delay  to  pa^  the  debts  aUowed  by  com- 
missioners will  be  a  sufficient  breach  <^  the  administration  bond  to  justify  any 
creditor  putting  it  in  suit ;  and  that  he  will  recoyer  such  proportion  of  his  debt 
as  the  executor  or  administrator  has  assets  to  pay,  after  deducting  all  prior  ex- 
penses and  legal  expenditures,  and  that  this  may  all  be  determined  in  the  first 
instance,  by  the  common-law  courts,  in  the  action  upon  the  bond,  thus  drawing 
the  entire  subject  of  the  final  accounting,  in  all  cases  of  adnunistration,  whoUj 
away  from  the  probate  court  We  are  aware  that  this  opinion  prevailed,  to  a 
considerate  extent,  in  some  portions  of  New  England,  even  among  the  pro- 
fession, until  a  comparatively  modem  day.  But  it  will  be  apparent  the  other 
view  is  the  only  one  at  all  compatible  with  the  recognized  exclnave  jurisdictioik 
of  the  probate  courts  over  all  matters  primarily  affecting  the  settlement  of  the 
estates  of  deceased  persons.  See  Judge  of  Probate  v.  Briggs,  5  N.  H.  R  66. 
In  Dawes  v.  Swett,  14  Mass.  Bep.  105,  it  is  decided  that  an  action  wiU  lie  upon 
the  adnunistration  bond,  where  the  supreme  court  have  adjusted  the  account  of 
the  administrator  and  ordered  a  bahince  paid  over,  and  the  same  has  been  de- 
manded. So  under  the  Mass.  Stat  of  1786,  the  heir  or  next  of  kin  could  not 
maintain  an  action  upon  the  bond  of  the  adminbtrator  for  his  distributive  share, 
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9.  It  ifi  scarcely  necessary  to  add  to  what  we  liave  before  said, 
iBcidentally  bearing  upon  the  question,  that  if  the  personal  rep* 
resentative  has  claims  by  way  of  debts  against  the  decedent  in 
that  class  of  estates  which  are  required  to  be  settled  in  the  insol- 
Tent  form,  that  there  seems  a  manifest  propriety  in  having  them 
passed  upon  and  reported  by  the  commissioners,  so  that  the 
entire  indebtedness  may  appear  upon  the  records  of  the  probate 
ocmrt.  And  although  such  allowance  will  not  be  conclusive 
against  the  other  creditors,  by  reason  of  the  creditor  representing 
also  the  debtor  in  the  case,  yet  it  will  be  prima  facie  good,  and 
unless  impeached,  by  some  proceeding  in  equity  taken  by  the 
other  creditors,  expressly  for  that  purpose,  it  will  stand  as  the 
final  allowance  and  judgment  in  his  favor .^  But  the  cases  just 
cited,  and  some  others,  probably,  show  that  the  personal  repre- 
sentative is  not  required  to  present  his  own  claims  against  the 
estate  before  the  commissioners,  which  is,  in  strictness,  institut- 
ing proceedings  against  the  estate  represented  by  himself.  He 
may  therefore  defer  presenting  his  own  claims  until  he  renders^ 


without  first  obtaining  a  decree  for  the  amount  in  the  probate  court  and  making 
demand  for  the  same.  Bobbins  v.  Hay  ward,  16  Mass.  Rep.  524  ;  Coffin  v.  Jones, 
5  Pick.  60 ;  Paine  v.  Moffit,  11  Pick.  496,  500.  The  general  proposition  q£  the 
text  is  maintained  in  Dawes  v.  Head,  S  Pick.  128  ;  Paine  v.  Stone,  10  Pick  75. 
But  in  an  acUon  upon  the  bond  for  the  benefit  of  the  legatee,  the  executor  can- 
not, after  cxmfesong  judgment  for  the  penalty,  object  that  the  demand  has  not 
been  ascertained  by  judgment  or  otherwise.  White  v,  Stanwood,  4  Pick.  880. 
Any  question  of  fraud  in  the  settlement  of  the  administration  account  cannot  be 
tried  in  the  action  upon  the  bond,  but  only  by  petition  for  rehearing  before  the 
probate  court  Paine  v.  Stone,  10  I^ck.  75.  See  abx)  Jenison  v.  Hapgood,  7 
Pick.  1. 

**  Adams  v.  Adams,  22  Vt  R.  50.  But  if  the  claim  in  &Tor  of  the  personal 
representative  be  presented  in  his  account  of  administration  for  the  first  time, 
special  notice  of  the  nature  of  such  claim  should  be  given  in  the  publication  of 
notice  to  ail  persons  objecting  to  the  allowance  of  the  account ;  and  if  the  matter 
ii  referred  by  the  court  of  probate,  the  referee  should  also  give  notice  of  the 
time  and  place  of  hearing,  to  give  opportunity  for  objectionB.  Abbe  v.  Norcott, 
8  N.  H.  B.  61. 
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his  account  of  administration  before  the  probate  court,  when 
that  court  will  take  such  order,  as  to  the  mode  of  trial  and  tlie 
nature  of  the  proof,  as  it  maj  deem  expedient. 

10.  The  personal  representative  who  brings  all  the  facts  be- 
fore the  court,  and  disposes  of  the  assets  according  to  the  decree 
of  the  court,  is  fully  protected  against  all  future  claims  on  the 
part  of  creditors  or  other  claimants  against  the  estate.  The 
only  remedy  of  all  such  claimants  is  against  the  legatees  and 
others  to  whom  the  estate  has  been  distributed.^ 

11.  But  the  executor  has  no  power  to  retain,  from  a  legacy 
due  from  the  estate,  the  amount  of  a  promissory  note  given  him 
by  the  legatee  for  a  debt  due  the  estate  from  a  third  person.^ 

12.  The  bond  for  faithful  administration  is  always  handed 
over  for  suit  in  the  common-law  courts,  upon  the  party  showing 
a  prima  facie  case  of  breach  and  the  apparent  responsibility  of 
the  signers.^  In  the  case  of  estates  not  represented  insolvent, 
no  formal  decree  against  the  personal  representative  will  be 
made  in  the  p)*obate  court,  and  all  that  any  creditor  will  be  re- 
quired to  show,  in  order  to  entitle  him  to  prosecute  the  bond, 
will  be  to  make  out  a  prima  facie  case  of  neglect  of  duty,  which 
is  ordinarily  done  by  showing  a  judgment  for  his  debt  against 
the  assets  in  the  hands  of  the  personal  representative,  and  a 
demand  of  payment  and  refusal.^ 

13.  The  executor's  bond  under  the  Massachusetts  statute  to 
pay  debts  and  legacies,  whereby  he  is  excused  from  filing  an 
inventory,  is  a  conclusive  admission  of  sufficient  assets  for  that 
purpose,  in  a  suit  thereon  in  favor  of  any  creditor  or  legatee.^ 


*  Bennett  v.  Ljtton,  2  J.  &  H.  155. 

*  Smee  v.  Balnea,  7  Jur.  v.  s.  902. 

"  Sandre^r  v,  Michell,  8  Sw.  &  Tr.  25  ;  Baker  v.  Brooks,  id.  32.  But  under 
the  Mass.  Stat,  and  probably  so  in  the  other  states,  it  must  be  bj  decree  in 
writing.    Fay  v.  Rogers,  2  Gray,  175,  qualifying  Jones,  Appellant,  8  Pick.  121. 

*  Dawes  v.  Head,  3  Pick.  128 ;  Paine  v.  Stone,  10  Pick.  75. 

*  Jones  V,  Richardson,  5  Met  247 ;  Col  well  v.  Alger,  5  Gray,  67. 


CHAPTER   X. 


REMEDIES   AGAINST   THE  PERSONAL  REPRESENTATIVE. 


SECTION   I. 

BY  ACTION  IN  THE  COMMON-LAW  COURTS. 

1.  Personal    lepresentatiTe   only  liable  to  actions  within  the  jariBdiction  whero 

appointed. 

2.  Remedies  against  ezecaton  are:  I.  For  the  act  or  default  of  the  testator; 

2.  For  a  share  in  the  estate. 

3.  Brief  suggestions  as  to  the  forms  of  remedies  against  ezecators,  &c. 

4.  Commonly  all  actions  which  snnriTe  in  iaror  will  snrriTe  against  executors. 

5.  This  role  is  uniform  as  to  actions  of  contract    Actions  of  tort  form  an  excep- 

tion. 
(».  Bights  of  action  on  contracts  of  a  personal  nature  do  not  suryiye  against  exec- 
utors, unless  upon  breaches  perfected  by  the  deceased. 

7  snd  n.  10.  Some  coTcnants  must  be  construed  as  strictly  personal  to  the  cotc- 

nantor. 

8  snd  n.  12.  How  fiur  covenants  for  quiet  enjoyment,  either  express  or  implied, 

wiU  extend. 
9.  The  contract  of  the  party  indlndes  his  personal  representative,  whether  named 
or  not. 

10.  Contioning  contracts,  in  the  nature  of  agency,  terminated  by  death  of  prin- 

cipal. 

11.  Where  the  transaction  is  absolute  and  clearly  defined,  its  obligation  survives. 

12.  Bat  contracts  for  subsistence  and  the  like  terminate  by  death  of  parties. 

13.  Promise,  that  one's  executor  shall  pay,  same  as  an  absolute  promise  to  pay. 

14.  Doe's  representative  not  liable  for  penalty  incurred.    Exception. 

15.  No  action  lies  against  representative  for  escape  on  final  process. 

16.  Representative  not  liable  for  devastavit    Exception. 

17.  The  sheriflTs  personal  representative  liable  to  an  action  for  money  collected  on 

execution. 

18.  Representative  not  liable  for  mesne  profits,  but  is  for  use  and  occupation.    Ex- 

ception. 
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19.  Action  will  not  lie  against  representatiye  of  carrier  and  others  for  tort,  bnt 

will  for  breach  of  contract. 

20.  RepresentatiTe  not  liable  for  waste,  bnt  is  for  monej  receiyed  in  consequence. 

21  and  n.  34.  No  defence  to  an  action  that  defendant  was  indaced  to  administer  by 
plaintiflTs  promise  not  to  sne. 

22.  Joint  contractor's  personal  representatiTe  not  liable  to  action  at  law,  unless  ho 

be  the  last  snrviyor. 

23.  Bat  in  several,  or  joint  and  several  contracts,  the  representative  is  liable  to  a 

separate  action. 

24.  The  contract  may,  fay  express  stipulation,  bind  the  personal  representative. 

25.  How  far  the  representatives  of  shareholders  are  responsible. 

26.  In  general,  covenants  bind  the  representative  of  the  covenantor. 

27.  The  responsibility  of  the  assignee,  or  personal  representative,  discussed. 

28.  Only  express  covenants,  and  not  those  implied  in  law,  will  bind  representa- 

tives. 

29.  The  representative  is  liable,  in  debt,  for  rent  accruing  after  assignment 

30.  If  the  whole  rent  accrue  after  decease  of  lessee,  the  representative  is  liable  per- 

sonally. 

31.  If  part. of  the  rent  accrue  before,  and  part  alter  the  decease,  it  can  only  be 

joined,  in  one  suit  against  the  representative  in  that  capacity  alone. 

32.  The  mode  in  which  the  representative  may  exonerate  himself  from  respon- 

sibility. 

33.  If  he  take  possession  he  is  responsible  to  the  extent  of  the  benefit  he  might 

have  derived. 

34.  It  would  seem  that  an  executor  or  administrator  is  not  bound  by  a  perpetual 

covenant  to  pay  rent. 
35  and  n.  61.  The  extent  of  the  responsibility  of  representative  in  case  of  assign* 
ment. 

36.  Bepresentatives  bound  by  covenants  to  repair. 

37.  Entry  of  one  executor  will  not  render  both  liable  for  use  and  occupation. 

38.  Covenants  in  indentures  of  apprenticeship  regarded  as  personaL 

39.  How  fkt  the  husband  and  his  representative  responsible  for  wife's  debts. 

40.  How  far  services  performed,  on  expectation  of  legacy,  ground  of  action. 

41.  Conclusion  from  preceding. 

42.  If  the  plaintiff  rely  upon  a  new  promise  by  the  representative,  he  should  declare 

upon  it 

43.  But  the  promise  must  be  express,  and,  it  would  seem,  upon  consideration. 

44.  New  promise,  or  part  payment  by  co-contractor,  will  not  remove  bar  as  to  de- 

ceased one. 
n.  73.  Discussion  of  the  American  cases  upon  the  question. 

45.  Nor  will  an  acknowledgment  or  part  payment  by  the  representative  of  the 

deceased  co-contractor  have  any  effect  as  to  the  survivor. 

46.  If  statute  begin  to  operate,  it  will  continue  to  run,  unless  saved  by  exceptions  in 

statute. 
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47  and  n.  80.  Set-off  muC  be  of  debts  in  same  rigbt 

48.  Pkne  administraTit  should  be  pleaded,  or  jadgment  will  be  presumpUve  of 

assets. 

49.  So  also  that  debts  of  prior  degree  hare  absorbed  the  assets. 

50.  The  inTeototy  prima  &cie  cbaiges  the  representative. 

51.  Where  the  personal  representatire  prevails  in  the  soit,  he  recovers  costs. 

52.  So  where  he  fiuls,  as  a  general  role,  be  should  pay  costs. 

§  39.  1.  It  will  be  understood,  from  what  we  have  before 
said,  that  no  action  can  be  maintained  against  any  person,  as 
executor  or  administrator  of  another,  unless  he  has  been  ap- 
pointed to  that  office  by  the  proper  tribunals  having  jurisdiction 
in  probate  matters  in  the  state  or  country  where  the  suit  is  in- 
stituted.^ 

2.  The  remedies  against  the  executor  or  administrator  will 
have  reference  to  two  distinct  classes  of  claims :  1.  Those  which 
arise  from  the  act  or  default  of  the  testator  or  intestate »  2. 
Those  which  arise  out  of  some  claim  to  participate  in  the  distri- 
bution of  the  estate.  We  shall  attempt  in  the  first  place  to  give 
a  brief  view  of  remedies  against  the  executor  or  administrator 
for  the  duties  or  wrongs  of  the  testator  or  intestate. 

3.  The  form  of  the  remedy  against  executors  and  administra- 
tors is  rather  a  matter  pertaining  to  pleading  than  to  the  duty  of 
such  officers  ;  but  it  may  not  be  improper  to  state  here  that  in 
actions  against  executors  the  plaintiff  is  only  bound  to  join  those 
ykho  have  administered.^  And  in  actions  against  femes  covert, 
as  executors,  their  husbands  must  be  joined.^  And  if  one  of  two 
or  more  joint  executors  die,  the  action  must  be  brought  against 
the  survivors  only,  and  will  not  lie  against  the  personal  repre- 
sentative of  the  deceased  executor  and  the  surviving  executors 
jointly.*    Trover  will  not  lie  against  an  executor  and  others,  for 

*  Stoiy^  Coofl.  of  Laws,  §  518 ;  Kerr  v.  Moon,  9  Wheaton,  565 ;  Yaughan 
V.  Northap,  15  Pet.  1 ;  Williams  v.  Storrs,  6  Johns.  Ch.  853. 

*  Alexander  v.  Mawman,  Willes,  40, 42 ;  Cabell  v.  Yaughan,  1  Saund.  291, 
291m. 

•2Wm8.Exr8.1751. 
«Ibid. 
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a  conversion  bj  them,  in  conjunction  with  the  testator,  since  the 
judgment  against  them  will  not  be  in  the  same  right ;  in  the 
one  case  it  being  de  bonis  propriis,  and  in  the  other  de  bonis 
testatoris.  Strictly  speaking,  an  action  of  trover  does  not  sur- 
vive against  the  personal  representative.  For  if  the  goods  form 
part  of  the  estate,  the  proper  remedy  is  to  demand  them  of  the 
personal  representative,  and  if  he  refuse  to  surrender  them,  he 
will  thus  render  himself  personally  liable  in  trover ;  and  if  they 
do  not  come  into  the  estate  the  tort  becomes  a  mere  personal 
wrong  which  will  not  survive  against  the  estate.^ 

4.  It  will  be  useful  here  to  inquire  briefly  what  causes  of 
action,  growing  out  of  the  acts  or  defaults  of  the  deceased,  will 
survive  against  his  personal  representative.  And,  in  general 
terms,  it  may  be  said,  that  for  the  most  part  the  same  classes  of 
action  which  survive  in  favor  of  an  executor  or  administrator 
will  survive  against  them,  and  vice  versa.^  But  to  thb  there  are, 
as  we  shall  see,  some  exceptions. 

5.  As  a  general  rule  all  causes  of  action  founded  in  contract, 
either  express  or  implied,  survive  against  the  personal  represent- 
ative as  well  as  in  his  favor.  But  it  is  laid  down  by  Williams, 
a  very  accurate  writer,^  tliat  the  rule,  actio  personalis  moritur 
cum  persona,  now  applies  in  all  its  strictness  to  actions  against 
the  personal  representative  ;  ^^  and  this  rule  still  holds  with  re- 
spect to  the  person  by  whom  the  injury  is  committed ;  for  if  he 


*  In  many  of  the  states  actions  de  bonis  asportatis  are  made  to  sarviye  against 
the  estate  of  the  wrong-doer,  and  all  other  actions  for  damages  done  to  real  or 
personal  estate.  Gen.  Stat  Vermont,  ch.  52,  §§  10- 13.  And  in  some  of  the 
states  these  actions,  which  surrive  for  and  against  the  personal  represoitadve, 
are  so  extended  as  to  embrace  almost  all  actions  of  tort,  and  especially  those  for 
injuries  to  the  person  or  property.    €ren.  Stat.  Mass.  oh.  127,  §  1. 

The  question  how  far  the  party  has  any  remedy  against  the  personal  repre- 
sentative for  a  convernon  by  the  deceased,  is  considerably  discussed  in  Hambly 
V,  Trott,  1  Cowp.  371,  373,  where  it  is  held  that  trover  will  not  lie  in  such  case. 

*  Ante,  §§  21,  25,  27. 

*  Wheatley  v.  Lane,  1  Saund.  216,  n.  1. 
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dies,  no  action  of  this  kind  can  be  brought  ag^ainst  his  executor 
or  administrator,  though  in  some  of  tliese  cases,  such  as  taking 
awaj  goods,  &c.,  a  remedy  may  be  had  against  the  executor  in 
another  form,"  citing  a  long  list  of  cases. 

6.  There  are  some  exceptions  in  regard  to  actions  of  contract 
sunriving  against  executors  and  administrators,  since  contracts 
may  be  as  strictly  of  a  personal  nature  as  torts,  and  when  that 
is  the  case  they  do  not  sunrive  against  the  executor  or  adminis- 
trator, unless  in  some  excepted  cases,  where  a  perfected  breach 
accrued  during  the  life  of  the  deceased.^  This  exception  to  the 
general  rule  will  include  contracts  by  authors  to  prepare  works 
of  any  kind  for  the  press ;  ^  contracts  for  the  instruction  of  ap- 
prentices.^ And  this  must  be  eminently  so  in  contracts  to  marry, 
so  that  an  action  coidd  scarcely  be  held  maintainable  against 
&e  personal  representative  in  such  a  case,  unless  the  promisor 
had  actually  married  another  before  his  decease,  although  he 
might  have  manifested,  in  other  modes,  a  determination  not  to 
fulfil  the  contract  on  his  part. 

7.  There  are  some  other  cases  of  an  equivocal  character,  where 
the  English  courts  have  held  the  contract  lo  bind  the  party,  only 
daring  his  life,  and  that  no  action  will  lie  against  the  personal 
representative,  not  being  specifically  named.  Thus  where  one 
sold  the  good  will  of  his  business  as  a  newsman,  and  covenanted 
thereafter  not  to  exercise  that  business,  and  to  do  his  utmost  to 

'  la  Hjde  v.  Dean  and  Canons  of  Windsofi  Cro.  EUz.  552,  553,  it  is  said  by 
tlie  ooart,  ^  And  a  covenant  lies  against  an  execntor  in  every  case,  although  he 
be  not  named ;  unless  it  be  such  a  covenant  as  is  to  be  performed  by  the  person 
of  the  testator,  which  [the  executor]  cannot  perform." 

*  Marshall  v,  Broadhurst,  1  Tyrwh.  348,  by  Lord  Lyndhurst. 

*  Ante,  §  25,  pL  5.  Baxter  v.  Burfield,  2  Strange,  1266.  The  court  here 
plaee  stress  opon  the  fiict  that  the  executor  is  not  named  in  the  contract 
There  can  be  no  question  that  contracts  of  apprenticeship  msj-  be  so  ex- 
prsflsed  as  to  bind  both  parties  after  the  death  of  the  master.  But,  prima  facie, 
sueh  contracts  will  be  regarded  as  personal.  By  Stat  82  Geo.  3,  c.  57,  two 
justices  are  empowered,  upon  certain  terms,  to  continue  the  apprenticeship  after 
the  death  of  the  master.  \ 

PART  n.  22 
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transfer  his  custom  to  the  assignee,  it  was  held  that  this  did  not 
preclude  the  widow  of  such  vendor,  who  was  also  his  personal 
representative,  and  entitled  to  a  weekly  stipend  for  life,  as  part 
of  the  price  of  the  transfer,  from  re-establishing  the  business  in 
her  own  name.^^ 

8.  There  seems  to  have  been  considerable  discussion  in  the 
early  cases,  how  far  a  covenant  in  a  lease  shall  be  considered  as 
co-extensive  with  the  term,  or  as  terminating  with  the  life  of  the 
lessor  or  lessee,  as  the  case  may  be.  In  many  cases  it  seems  to 
have  been  considered  that  the  point  would  depend  upon  whether 
the  executor,  assignee,  or  heir  is  named  in  the  covenant.^^  But 
it  seems  to  us  that  the  subject  is  placed  in  its  true  light,  and 
one  not  difficult  to  comprehend,  in  the  case  of  Williams  v. 
Burrell,^^  where  it  was  held  upon  extended  argument  and  care- 


^  Cooke  V,  Colcraft,  2  Wm.  BL  S56.  This  case  is  decided  mainly  upon  the 
ground,  that  the  vendor's  covenant  is,  in  terms,  personal,  and  does  not  profess  to 
bind  his  personal  representative,  but  the  vendee's  covenant  does  extend  the 
agreed  payment  to  the  personal  representative  of  the  vendor.  This  does  not 
seem  to  us  very  satisfactory  reasoning.  We  should  have  felt  compelled  to  treat 
the  continued  discontinuance  of  the  business,  as  the  price  of  the  weekly  pay- 
ment during  the  joint  lives  of  the  vendor  and  his  wife  and  of  the  survivor. 
And  Mr.  Justice  BlacksUme  seems  to  concur  in  the  judgment,  rather  upon  the 
technical  ground  that  the  covenants  are  independent,  and  the  breach  of  one  no 
defence  to  an  action  upon  the  other,  than  upon  the  general  merits. 

A  covenant  on  the  part  of  the  testator  as  lessee  does  not  bind  the  executor  to 
renew  the  insurance  where  it  had  expired  two  days  before  the  death  of  the 
lessor ;  and  the  buildings  being  burned  down  about  two  months  after,  the  execu- 
tor was  not  held  liable  for  not  having  renewed  the  insurance.  Fry  v.  Fry,  27 
Beavan,  144,  146. 

u  2  Wms.  Exrs.  1562,  and  cases  cited. 

"  1  C.  B.  402,  480,  by  Tindd^  Ch.  J. :  "  In  every  case,  it  is  always  matter  of 
construction  to  discover  what  is  the  sense  and  meaning  of  the  words  employed  by 
the  parties  in  the  deed.  In  some  cases,  that  meaning  is  more  clearly  expressed, 
and  therefore  more  easily  discovered ;  in  others,  it  is  expressed  with  more  ob- 
scurity, and  discovered  with  greater  difficulty.  In  some  cases  it  is  discovered  from 
one  single  clause ;  in  others,  it  is  only  to  be  made  out  by  the  comparison  of  different 
and  perhaps  distant  parts  of  the  same  instrument    But,  after  the  intention  and 
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ful  consideration,  that  in  regard  to  covenants,  for  the  quiet  en- 
joyment of  a  term,  a  portion  of  which  was  void,  as  not  coming 
within  the  power  of  the  grantor,  that  all  implied  covenants  of 
that  class,  that  is,  such  as  are  raised  solely  by  implication  of 
law,  in  their  operation,  must  be  limited  to  the  duration  of  the 
legal  term  to  which  tbej  are  attached ;  but  that,  as  to  express 
covenants,  whether  in  precise  terms,  or  gathered  by  implication 
or  inference,  they  will  extend  throughout  the  entire  period  of  the 
contemplated  term,  if  such  was  the  understanding  of  the  parties,' 
although  they  might  have  been  under  some  misapprehension  as 
to  the  legal  duration  of  the  granted  term. 

9.  In  short  it  will  make  no  difierence  in  any  case  as  to  the 
legal  effect  of  any  contract  whether  executors  and  administra- 
tors be  named  or  not,  inasmuch  as  the  contract  of  the  party, 
whether  as  promisor  or  promisee,  includes  his  personal  repre- 
sentative in  every  case  where  the  contract  is  of  a  nature  to  be 
performed  after  the  decease  of  the  original  parties.^^ 


ffletQing  of  the  parties  is  once  ascertained,  after  the  agreement  is  once  inferred 
from  the  words  employed  in  the  instrument,  all  difficulty  which  has  been  en- 
countered in  arriving  at  such  meaning,  is  to  be  entirely  disregi^rded  ;  the  legal 
effect  and  operation  of  the  covenant,  whether  framed  in  express  terms,  that  is, 
whether  it  be  an  express  covenant,  or  whether  the  covenant  be  matter  of  infer- 
ence and  argument,  is  precisely  the  same ;  and  an  implied  covenant,  in  this 
sense  of  the  term,  differs  nothing  in  its  operation  or  legal  consequences  from  an 
express  covenant"  The  foregoing  seems  to  us  exceedingly  happy  as  illustra- 
tire  of  th^  difference  between  an  express  contract,  which  is  proved  by  specific 
terms  and  precise  language,  and  one  which  is  the  result  of  deduction  and  infer- 
ence. It  shows  very  clearly  that  the  only  legal  distinction  between  the  two 
esses  b  in  the  mode  of  proof;  and  that  a  covenant,  or  contract,  is  none  the  less 
an  express  one  because  it  has  to  be  collected  from  shreds  and  patches,  than  if 
it  wen  evidenced  by  the  most  precise  and  unequivocal  terms ;  nor  can  its  pur- 
pose and  intention  be  fairly  less  regarded  by  courts  because  it  is  proved  in  the 
one  mode  rather  than  the  other. 

*  Hyde  v.  Skinner,  2  P.  Wms.  196,  197,  by  Lord  Macclesfield^  Chancellor. 

**  The  executors  of  every  person  are  implied  in  himself,  and  bound  without 
naming."    See  also  Frederick  v,  Frederick,  1  P.  Wms.  710,  721. 
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10.  It  has  sometimes  been  made  a  question  how  far  continu- 
iDg  contracts  were  terminated  by  the  decease  of  one  or  both  the 
parties.  In  general,  where  contracts  are  in  the  nature  of  agency, 
and  have  for  their  purpose,  within  the  knowledge  of  both  parties, 
the  continuance  of  the  business  of  one  or  both  the  parties,  there 
will  be  a  natural  implication  from  the  circumstances,  that  neither 
of  the  parties  could  fairly  have  expected  the  operation  and  con- 
tinuance of  the  contract,  after  the  death  of  one  or  both  the  par- 
ties, according  to  circumstances  ;  as  it  is  a  familiar  principle  of 
the  law  of  agency,  that  the  death  of  the  principal  rcTokes  tlie 
authority  of  the  agent.^^ 

11.  But  where  the  transaction  is  limited  and  defined,  although 
extending  over  considerable  time,  and  the  terms  of  the  contract 
absolute  and  unconditional,  the  personal  representatiye  will  be 
liable,  however  obvious  it  may  be  that  tlie  parties  acted  upon 
the  expectation  of  the  continued  life  of  both.^^  Lord  Denman 
here  said,  ^'  The  contract  leaves  no  option  to  the  intestate  of  re- 
fusing to  take  the  slate,  delivered  monthly  in  certain  quantities 

and  at  fixed  prices It  is  like  any  ordinary  case  of  goods 

ordered  by  a  testator,  which  the  executor  must  receive  and  pay 
for."  ColeridgCf  J.,  said :  "  If  the  contract  had  been  merely  to 
supply  what'  the  intestate  might  require,  a  different  question 
would  have  arisen." 

12.  It  will  thus  appear,  that  it  is  not  easy  to  define  what 
precise  contracts  are,  or  are  not,  of  a  personal  nature.    Con- 


^*  Campanari  v.  Woodburn,  15  C.  B.  400 ;  s.  c.  28  Eng.  L.  &  Eq.  S21.  And 
it  has  been  held  that  a  contract  to  furnish  another  with  a  carriage  for  use  for 
the  term  of  five  years,  is  a  personal  contract,  and  that  the  party  undertaking 
cannot  assign  the  performance  of  the  contract  to  another.  And,  by  parity  of 
reason,  if  the  party  to  be  thus  furnished  should  decease  during  the  term,  the  con- 
tract must  be  at  an  end.  Bobson  v.  Drummond,  2  Bam.  &  Ad.  308.  It  haa 
been  considered,  that  continuing  guaranties  for  the  responsibility  of  others  are 
revoked  by  the  death  of  the  guarantor.  2  Wms.  Ezrs.  1604 ;  Smith,  Comm. 
Law,  425. 

^  Wcntworth  o.  Cock,  10  Ad.  &  Ellis,  42. 
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tracts  for  subsistence,  and  for  medicine,  and  for  the  instruction 
of  children  and  others,  whether  in  learning  and  science,  or  in  the 
elegant  arts,  or  those  of  handicraft,  and  all  similar  contracts, 
must  from  their  very  nature  be  personal,  and  terminate  with  the 
life  of  the  objects  of  such  services  or  instruction.  And  con- 
tracts of  this  kind  must  also  be,  in  some  sense,  personal,  as  to  the 
party  undertaking  to  perform  such  services,  since  their  value 
depends,  in  great  measure,  upon  the  skill,  judgment,  and  per- 
sonal discretion  of  the  party  undertaking. 

13.  It  was  once  attempted  to  be  maintained  that  a  covenant 
that  one's  executor  or  personal  representative  should  pay  money 
or  perform  any  other  duty,  would  not  create  any  debt  or  duty 
on  the  part  of  the  covenantor.^^  But  it  seems  clear,  both  upon 
reason  and  authority,  that  there  is  no  foundation  for  any  such 
distinction,  and  that  a  promise  or  covenant,  that  the  personal 
representative,  or  any  other  one  shall  do,  or  abstain  from,  any 
act,  is  of  the  same  force  as  if  the  party  undertook  to  perform 
the  same  duty  personally.^^ 

14.  It  is  said,  as  a  deduction  from  what  has  been  already 
stated,^  that  no  action  will  lie  against  the  personal  represent- 
ative upon  a  penal  statute,  or  for  not  attending,  as  a  witness, 
after  being  subpoenaed  and  his  expenses  tendered.  It  might  be 
otherwise  if  the  money  was  accepted,  and  thus  became  a  por- 
tion of  the  estate  in  the  possession  of  the  personal  representa- 
tive.^ 

« 

15.  So  no  action  can  be  maintained  against  the  personal  repr 
resentative  of  the  sheriff  for  suffering  an  escape  of  one  in  execu- 
tion, because  it  is  in  the  nature  of  a  tort,  although  by  statute  of 

"  Perrot  v.  Austin,  Cro.  Eliz.  232. 

°  Flumer  v.  Marchant,  8  Barrow,  ISSO,  by  Lord  Mansfield^  Ch.  J.  See 
aho  Randall  v.  Rigby,  4  M.  &  W.  ISO,  by  Parke^  B. ;  £x  parte  Tindal,  S  Bing. 
402;  a.  c.  1  M.  &  Scott,  607,  by  Tinddy  Ch.  J.;  LiiOedaUf  J.  and  Lord 
Brouffkam^  Chancellor,  concnrring. 

"  Ante,  pL  5. 

"  2  Wmfl.  Exrs.  1564. 

22* 
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Westminster,  &c.,  an  action  of  debt  lies  in  favor  of  the  creditor.^ 
And  the  same  rule  obtains  in  New  York,  where  an  action  of 
assumpsit  is  given  hj  statute.^ 

16.  And,  at  common  law,  the  executor  or  personal  represent- 
ative of  one,  who  had  committed  a  devastavit  in  regard  to  the 
estate  of  another,  was  not  liable  to  an  action,  the  act  being  con- 
sidered in  the  nature  of  a  tort.  But  now,  remedy  against  per- 
sonal representatives  is  given,  in  such  cases,  by  statute.^  But 
as  we  have  before  suggested,  in  all  such  cases,  where  the  goods 
came  in  specie  to  the  hands  of  the  personal  representative,  he 
may  be  compelled  to  surrender  them  by  replevin,  detinue,  or 
any  proper  proceeding,  or  to  respond  in  damages  in  an  action  of 
trover,  for  refusing  to  surrender  them.^ 

17.  And  it  was  held,  at  an  early  day,  that  if  the  sheriff  levy 
and  collect  money.  Iris  personal  representatives  are  liable  to  an 
action  for  not  paying  it  over  to  the  creditor ;  ^^  notwithstanding 
such  default  is  also  the  ground  of  an  action  for  breach  of  official 
duty  against  the  sheriff,  which  does  not  survive  against  his  per- 
sonal representative.^  The  soundness  of  this  decision  is  recog- 
nized by  Lord  Medesdale,  Chancellor,  in  Adair  t;.  Shaw.^ 

18.  And  an  executor  or  administrator  is  not  liable,  at  com- 
mon law,  to  an  action  of  trespass  for  mesne  profits.^  But  it 
seems  to  be  conceded,  that  the  personal  representative  will  be 

*  Stat  Westminster,  2  and  1  Rich.  2,  c.  12. 

'^  The  People  v.  Gibbs  and  others,  Exrs.  9  Wendell,  29. 
*  "  80  Car.  2,  ch.  7,  and  4  &  5  Wm.  &  M.  ch.  84,  §  12.  See  also  Wheatley 
V.  Lane,  1  Saund.  216,  219  d.  After  the  remainder  of  the  decedent's  estate  is 
in  the  hands  of  the  administrator  de  bonis  non,  no  right  of  action  remains  against 
the  deceased  administrator  upon  a  claim  against  such  estate.  Little  v.  Walton, 
28  Penn.  St.  H.  164. 

*  Le  Mason'  v.  Dixon,  W.  Jones,  178,  174;  Wheatley  v.  Lane,  1  Saund. 
216  and  note;  Newsum  v.  Newsum,  1  Leigh,  86. 

^  Perkinson  v.  Gilford,  Cro.  Car.  589. 

»  2  Wms.  Exrs.  1566. 

»  1  Sch.  &  Lef.  248,  265. 

'  Pulteney  v.  Warren,  6  Yesej,  78,  86,  87,  by  Lord  Eldanj  Chancellor. 
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liable  in  such  case,  for  use  and  occupation,  up  to  the  time  of  the 
demise  laid  in  the  ejectment.^  But  by  taking  judgment  in 
ejectment  the  plaintiff  is  estopped  to  deny  the  tort  alleged  in  his 
declaration,  and  is  thus  precluded  from  recoyerj,  as  for  use  and 
occupation,  of  the  personal  representative,  for  the  subsequent 
lolding.®  It  18  said  the  mere  bringing  of  the  ejectment  will  not 
preclude  the  party  from  recovering  for  use  and  occupation.^ 
But  in  a  more  recent  case^^  it  was  held,  that  the  service  by 
lessor  upon  lessee  of  a  declaration  in  ejectment  for  the  demised 
premises,  for  a  forfeiture,  operates  as  a  final  election  by  the  lessor 
to  determine  the  term,  and  he  cannot  afterwards  recover  for 
rent  due  or  covenant  broken,  although  there  has  been  no  judg- 
ment in  ejectment. 

19.  And  although  an  action  on  the  case  in  tort  will  not  lie 
against  the  personal  representative  of  a  common  carrier,  or  any 
other  artisan,  or  professional  man,  for  breach  of  duty,  an  action 
of  assumpsit  will  generally  lie,  in  such  cases,  for  the  neglect  to 
perform  the  implied  undertaking  which  the  law  raises  in  the 
case.® 

20.  And  although  no  action  for  waste  will  lie,  in  the  com- 
mon-law  courts,  it  being  clearly  a  tort ;  ®  yet  for  any  benefit 
received  by  the  estate  the  personal  representative  may  be  held 
liable.  As  where  the  intestate  had  tortiously  taken  coal  from 
the  plaintiff's  land  and  received  money  for  the  sale  of  the  same, 


"  Palteney  v.  Warren,  6  Yesey,  73,  67 ;  Turner  v,  Cameron's  Coalbrook  Ca 
5  Exch.  932,  where  the  general  right  to  maintain  an  action  for  nse  and  occup»- 
tion,  by  waiying  the  trespass,  is  considerably  discussed  by  Parke,  B. 

*  Birch  V.  Wright,  1  T.  R.  378 ;  Bridges  v.  Smyth,  5  Bing.  410. 

*  Cobb  V.  Carpenter,  2  Campb.  18  in  note. 
"  Jones  V,  Carter,  15  M.  &  W.  718. 

"  Wheatley  o.  Lane,  1  Saund.  216,  217  c. ;  Lord  Mansfield  in  Hambly  v» 
Trott,  1  Cowp.  871,  875;  Sir  J.  Mansfield,  Ch.  J.,  in  Powell  v.  Layton,  5  B.  & 
P.  865,  870. 

"  Greene  v.  Cole,  2  Saund.  252,  and  note ;  2  Co.  Inst  802 ;  2  Roll.  Ab.  828, 
pL7. 
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it  was  held  the  administrator  might  be  held  liable  for  the  same, 
in  an  action  for  money  had  and  receiyed.^ 

21.  It  has  been  decided,  that  it  is  no  defence  to  an  action  for 
breach  of  covenant  against  an  administrator,  that  the  defendant 
took  out  administration  at  the  request  of  the  plaintifF,  and  oa 
his  promise,  not  under  seal,  that  he  would  not  attempt  to  charge 
the  defendant  upon  the  cause  of  action  thus  put  in  suit.^ 

22.  Upon  joint  contracts  the  right  of  action  at  law  exists 
solely  against  the  survivor,  and  a  deceased  co-contractor's  per- 
sonal representative  is  not  liable,  in  any  form,  to  an  action  at 
law.^  And  whore  there  are  several  joint  contractors,  all  of 
whom  are  deceased,  an  action  lies  only  against  the  personal 
representative  of  the  last  survivor.*^ 

28.  But  if  the  contract  be  several,  or  joint  and  several,  the 
representatives  of  a  deceased  party  may  be  sued  separately,  but 
cannot  be  sued  jointly  with   the  surviving  parties,  since  the 


**  Powell  V.  Rees,  7  Ad.  &  Ellis,  426.  By  the  statute  S  &  4  Wm.  4,  c.  42,  §  2, 
it  is  provided,  that  the  personal  representatives  shall  be  liable  to  an  action  for 
any  wrong  committed  by  the  deceased  within  six  months  before  his  decease, 
provided  the  action  be  brought  within  six  months  ailer  such  personal  repre- 
sentatives shall  have  taken  upon  themselves  the  duties  of  the  office.  The  rule 
in  regard  to  the  responsibility  of  the  personal  representative,  for  the  consequences 
of  the  tortious  acts  of  the  deceased,  seems  to  be  correctly  laid  down  by  Morton, 
J.,  in  Wilbur  v,  Gilmore,  21  Pick.  250,  252 :  That  the  responsibility  attaches, 
whenever  the  property  taken  by  the  decedent  was  **  converted  to  his  own  use, 
so  as  to  become  a  part  of  his  assets,"  citing  Mellen  v.  Baldwin,  4  Mass.  Rep. 
480 ;  Cravath  v.  Plympton,  13  Mass.  Bep.  454  ;  Holmes  v.  Moore,  5  Pick.  257 ; 
Towle,  Adror.  v.  Lovet,  6  Mass.  Rep.  394 ;  Hambly  v.  Trott,  1  Cowp.  371. 

"*  Harris  v.  Goodwyn,  2  M.  &  Gr.  405,  418.  It  is  here  said  by  Tindalj  Ch.  J., 
that  if  the  defendant  was  induced  to  take  out  administration  by  the  represen- 
tation of  the  plaintiff,  that  he  could  not  bring  the  suit  in  question,  that  might  be 
a  ground  of  application  for  an  injunction  against  the  suit,  or  to  the  ecclesiasti- 
cal courts  ^*  to  recall  the  letters  of  administration." 

**  Godson  V,  Good,  2  Marsh.  299 ;  s.  c.  6  Taunt  587,  594,  by  GMs,  CL  J. 

"  Calder  v,  Rutherford,  3  Brod.  &  B.  302.  See  also  Slater  v.  Wheeler,  9 
Sim.  156 ;  Richardson  v.  Horton,  6  Beav.  185. 
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judgments  will  not  be  the  same ;  in  the  one  case  it  being  de 
bonis  testatoris,  and  in  the  other  de  bonis  propriis.® 

24.  And  it  seems  to  be  considered,  that  where  the  contract, 
in  terms,  professes  to  bind  the  representatives  of  the  parties  to 
its  performance,  thej  will  be  liable  to  a  separate  action,  in  case 
of  the  decease  of  one  of  the  joint  contractors,  the  same  as  if 
the  contract  had  been  in  terms  seyeral,  as  well  as  joint.  As 
where  several  persons  jointly  contract  for  a  chattel,  to  be  made 
or  procured  for  the  common  benefit  of  all,  and  the  executors  of 
any  party  dying  are  to  stand,  by  agreement,  in  the  place  of  such 
deceased  party,  although  the  legal  remedy  of  the  party  em- 
ployed would  be  solely  against  the  survivors,  yet  the  law  will 
imply  a  contract  on  the  part  of  the  deceased  co-contractor,  that 
his  executors  shall  pay  his  proportion  of  the  price  of  the  article 
80  furnished.^ 

25.  In  regard  to  joint-stock  corporations,  where,  by  the  char- 
ter, or  deed  of  settlement,  it  is  provided  that  the  company  shall 
continue  for  a  defined  number  of  years,  and  that  the  shares  of 
deceased  proprietors  shall  belong  to  their  personal  represent- 
atives, but  that  they  shall  not  be  deemed  proprietors  until  duly 
admitted,  when  they  shall  be, entitled  to  receive  dividends,  it  is 
settled,  in  England,  that  the  estate,  and  consequently  the  per- 
sonal representative,  continue  liable,  until  a  new  personal  liabil- 
ity has  been  created,  pursuant  to  the  deed  of  settlement.^ 

26.  There  is  a  great  deal  of  nice  learning  in  regard  to  the  ex- 
tent of  the  liability  of  the  personal  representative  of  a  deceased 
lessor  or  lessee,  vendor  or  vendee,  upon  covenants,  either  express 
or  implied,  or  in  the  form  of  debt,  in  regard  to  interests  in  land. 

*  May  V.  Woodward,  1  Freem.  248 ;  Hall  v.  Huffam,  2  Lev.  228 ;  2  Wms. 
Em.  1577. 

"  Prior  V.  Hembrow,  8  M.  &  W.  873.  See  also  Batard  v.  Hawes,  2  El.  & 
BL  287,  298 ;  Bachelder  9.  Fisk,  17  Mass.  Rep.  464. 

*  In  re  Northern  Coal  Mining  Ca  13  Bear.  183 ;  s.  c.  8  Mac.  &  6.  726 ; 
GoQthwute's  Case,  id.  187 ;  Keene's  Executors'  Case,  DeG.,  M.  &  G.  272 ; 
Heward  o.  Wheatley,  id.  628. 
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But  we  could  scarcely  devote  sufficient  space,  in  so  general  a 
treatise,  to  embrace  all  the  minute  points  which  have  thus  been 
decided.  We  shall,  therefore,  attempt  but  a  brief  outline  of  the 
law  upon  these  points,  which  will  be  found  discussed  in  detail 
in  works  devoted  more  exclusiyely  to  those  questions.  The 
general  rule  in  regard  to  all  express  covenants  is,  that  they  bind 
the  estate,  and  consequently  the  personal  representative  of  the 
covenantor,  the  same  as  himself,^^  with  tlie  exceptions  already 
noted,^  and  to  the  extent  of  the  assets. 

27.  Covenants  for  quiet  enjoyment  not  only  bind  the  land, 
and  consequently  the  assignee,  or,  as  it  is  called,  run  with  the 
land,  but  they  also  bind  the  estate  of  the  covenantor,  and  dam- 
ages which  have  accrued  both  before  and  after  the  decease  of 
the  covenantor  may  be  recovered  in  the  same  action.^  And 
where  the  tenant  covenants  for  the  payment  of  rent,  this  express 
covenant  is  not  released,  or  in  any  way  qualified  by  the  assign- 
ment of  the  term  to  another,  even  where  the  lessor  accepts  the 
assignee  as  his  tenant.^  But  this  rule  does  not  apply  to  the 
executor  of  the  assignee,  who  had  assigned  the  term  before  his 
decease.  For  no  action  will  lie  against  the  assignee,  except  for 
breaches  during  his  term,  and  he  may  exonerate  himself  from 
all  further  responsibility  by  an  assignment  even  to  a  pauper.^ 
And  since  such  a  course  is  held  entirely  justifiable,  morally  as 
well  as  legally,  an  executor  who  omits  to  pursue  such  course, 
after  first  offering  to  surrender  to  the  landlord,  may  be  held 

^  2  Wms.  Exn.  1588  et  seq. ;  Bally  v.  Wells,  S  Wils.  25,  29. 

*  Ante,  pi.  6,  7,  and  n.  10. 

«  Hovey  v.  Newton,  11  Pick.  421. 

^  Coghil  V.  Freelove,  S  Mod.  S25,  826  ;  Brett  r.  Cumberland,  Cro.  Jac  521, 
522,  in  note  to  Thonby  v.  Plant,  1  Saund.  241  a. 

^  Taylor  v.  Sham,  1  Bos.  &  P.  21.  And  it  would  seem  by  this  case,  that  the 
assignee  is  not  to  be  charged  with  fraud  for  making  an  assignment  of  his  term 
to  one  wholly  irresponsible,  and  who  does  not  even  take  possession  under  the 
assignment,  provided  the  first  assignee  derives  no  benefit  firom  the  premxaea 
after  the  assignment,  and  that  it  is  not  merely  colorable. 


§  39.]  BT  ACTION  IN  THE  COMMON-LAW  COUBTS.  263 

guilty  of  a  devastavit  for  any  loss  resulting  from  an  omission 
to  do  so.^ 

28.  It  seems  to  have  been  settled  from  an  early  day,^"^  and  is 
DOW  the  established  rule,  that  no  action  will  lie  against  the  per- 
sonal representative  of  the  covenantor  for  any  breach  of  an 
implied  covenant,  or  covenant  in  law,  unless  the  breach  occurred 
in  the  lifetime  of  the  covenantor.  As  where  the  tenant  for  life, 
with  remainder  over,  demises  to  lessee,  his  executors,  &c.,  for 
fifteen  years,  without  any  express  covenant  for  quiet  enjoyment, 
and  the  lessee  is  evicted  by  the  remainder-man  after  the  death 
of  the  tenant  for  life,  but  before  the  expiration  of  the  fifteen 
years.^  It  was  conceded  by  the  court,  that  the  word  demise 
ia  the  lease  bound  the  lessor,  by  implication  of  law,  to  warrant 
the  title  to  the  lessee,  during  his  life,  but  being  only  an  implied 
covenant  in  law,  no  action  could  be  maintained  against  the  rep- 
resentative of  the  lessor. 

29.  It  seems  now  entirely  well  settled,  that  the  representative 
of  the  lessee  is  liable,  in  debt  for  rent,  as  well  as  covenant, 
where  the  lease  had  been  assigned  by  the  lessee,  and  also  where 
it  had  been  assigned  by  the  representative  himself,  for  rent  ac- 
cruing after  the  assignment,  unless  the  lessor  had  accepted  the 
assignee  for  his  tenant.^ 

30.  It  seems  also,  that  if  the  whole  rent  accrue  during  the  time 
of  the  representative,  the  lessor  has  his  election,  either  to  bring  his 
action  against  the  executor  or  administrator,  in  his  represent- 
ative capacity,  or  in  his  personal  capacity,  or,  as  it  was  formerly 
expressed,  to  bring  suit  in  the  detinet  only,  —  that  is,  for  detain- 
ing  the  amount  of  the  indebtedness  for  the  rent,  —  or  in  the 

*  Rowley  v.  Adams,  4  My.  &  Cr.  534. 

*  Bra^  V.  Wiseman,  Brownl.  22 ;  Hyde  v.  Canons  of  Windsor.  Cro.  Eliz. 
552,  553 ;  Adama  v.  Gibney,  6  Bing.  656,  and  cases  cited  by  counsel. 

*  Adams  v.  Gibney,  6  Bing.  656. 

*  Coghil  V.  Freelove,  3  Mod.  325;  Thursby  v.  Plant,  1  Saond.  237,  241  b. 
Sergeant  Williams*  note  here  shows  very  clearly,  that  what  Lord  Coke  said  in 
Walker's  case,  (3  Co.  24  a,)  as  to  its  being  adjudged  in  Oyerton  v.  Sydball,  to 
the  contrary  of  the  rule  stated  in  the  text,  is  without  foundation. 
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debet  and  detinet  both  ;  that  is,  because  the  representatiye  both 
owes  and  detains  the  rent.^ 

31.  But  if  a  portion  of  the  rent  accrued  during  the  life  of  the 
lessee,  and  a  portion  of  it  after  his  decease,  both  claims  cannot 
be  joined  in  the  same  declaration,  unless  it  is  brought  in  the 
detinet  only,  with  a  view  to  charge  the  executor  or  administra- 
tor in  his  representatiTe  capacity  only.^^ 

32.  It  seems  to  be  settled,  that  the  executor  who  enters  into 
possession  of  the  demised  premises  will  be  held  personally  re- 
sponsible for  the  payment  of  the  rent,  the  same  as  an  assignee, 
in  terms.^  But  if  the  executor  desire  to  relieve  himself  from 
personal  responsibility,  when  he  is  sued  as  assignee,  he  cannot 
do  so  by  denying  the  fact  that  he  is  such,  this  being  sufficiently 
proTcd,  in  law,  by  showing  him  to  be  the  executor  of  the  lessee ; 
but  he  should  allege  that  he  is  no  otherwise  assignee  than  by 
being  executor,  and  that  he  has  never  entered,  or  taken  posses- 
sion of  the  demised  premises.  And  he  may  exonerate  himself 
from  all  responsibility,  as  executor,  by  pleading  and  showing 
that  the  term  is  of  no  value,  and  that  he  has  fully  administered 
all  assets  which  have  come  to  his  hands.^ 

"^  Jevens  o.  Harridge,  1  Saand.  1,  and  notefl  and  cases  cited.  And  it  b 
immaterial  wliether,  in  such  action,  in  the  debet  and  detinet,  the  representative 
be  named  as  such  or  not ;  for  if  it  be  alleged  that  he  both  owes  and  detains  the 
rent,  it  will  be  construed  as  an  action  to  charge  such  representatiye  in  his 
personal  capacity.  2  Wms.  Ezrs.  1587, 1588 ;  Lyddall  v.  Dunlapp,  1  Wik.  4, 
5 ;  Caly  v.  Joelyn,  Aleyn,  84.  But  the  more  natural  and  reasonable  mode 
will  be,  where  it  is  desired  to  chai^  the  representative  personally,  not  to  name 
his  representative  capacity. 

*^  Salter  v,  Codbold,  3  Lev.  74 ;  Aylmer  v.  Hyde,  Selw.  N.  F.  7th  Amer.  ed. 
623. 

»  Buckley  v.  Pirk,  1  Salk.  316,  317 ;  Tibey  v.  Norris,  t  Ld.  Ray.  553 ;  s.  €• 
Carth.  519.  See  Wolkston  v.  Hakewill,  8  Man.  &  6r.  297,  where  the  subject 
is  very  learnedly  discussed,  both  by  counsel  and  court. 

"  Tindal,  Ch.  J.,  in  Wollaston  v.  Hakewill,  3  Man.  &  Gr.  297,  321.  The 
executor,  whether  he  take  possession  or  not,  is  liable,  to  thtf  extent  of  the  assets, 
for  rents  unpaid,  whether  the  term  b  of  any  value  or  not  Howse  v.  Webster, 
Yel.  103,  and  Met  note. 
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33.  But  if  the  term  is  of  any  raliie,  the  executor  is  liable  to 
that  extent  in  his  personal  capacity,  if  he  take  possesion.  If, 
therefore,  the  use  be  of  any  value,  he  must  confess  that  and  plead 
to  the  remainder  of  the  ciaim.^  The  executor  is  responsible  for 
all  the  profit  he  might  have  derived  from  the  premises  by  the 
exercise  of  reasonable  diligence.^  In  one  case  where  the  admin* 
istrator  of  the  lessee  took  possession  of  the  premises,  upon  the 
death  of  the  lessee,  which  proved  wholly  unproductive,  and  after 
eight  months  the  administrator  offered  to  surrender  them  to  the 
lessor,  it  was  held  that  he  was  not  chargeable.^ 

34.  The  same  or  similiar  rules  prevail  in  the  American  states. 
Thus,  it  has  been  held,  that  the  personal  representative  of  the 
grai\tee  in  fee  is  liable  in  covenant  for  the  rent,  where  tlie 
grantee  has  covenanted  for  himself  and  his  personal  represent^ 
atives  to  pay  rent  in  fee.^  And  the  same  rule  prevailed  in 
Pennsylvania,  before  the  case  of  Quain's  Appeal,^  since  which 
it  has  been  considered,  that  as  ground-rents  are  perpetual  in 
their  nature,  it  could  not  be  made  consistent  with  the  character  of 
the  office  of  executor  or  administrator  that  any  such  perpetual 
obligation  should  be  devolved  upon  them.  The  point  is  very 
elaborately  and  clearly  argued  by  Mr.  Justice  Lowrie^  and  it 
seems  difficult  to  escape  from  the  force  of  his  reasoning,  or  the 
justice  of  his  conclusions. 

35.  It  will  follow  from  what  has  been  already  said,  that  where 
the  lessee  assigns  the  term,  during  his  life,  the  personal  repre- 
sentative will  not  be  liable,  as  assignee,  although  he  may  be  so 
held  upon  an  express  covenant  to  pay  rent.  And  he  may  be 
liaUe,  in  debt,  in  the  detinet,  for  the  rent,  as  executor,  unless 
the  lessor  have  received  rent  from,  or  in  some  way  accepted  the 

"  Babopy  v,  Stevens,  4  B.  &  Adol.  241. 
■*  Hopwood  V.  Wlialey,  6  C.  B.  744. 

*  Remnaot  o.  Bremridge,  S  Taunt  19^1. 

*  Van  Rensselaer  v.  Plainer,  2  Johns.  Cas.  1 7. 
"  22  Penn.  St  510. 

PABT IL  2S 
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assignee  for  his  tenant.^  And  the  mere  acceptance  of  the 
assignee,  by  the  lessor,  for  his  tenant,  will  not  exonerate  the  per- 
sonal representatiye  of  the  lessee  from  liability  upon  an  express 
covenant  to  pay  rent  to  the  lessor,  unless  there  is  some  evidence 
to  show  that  it  was  understood  such  acceptance  should  exoner- 
ate the  lessee  and  his  representative.^  But  if  the  personal  repre- 
sentative assign  the  term,  he  is  only  liable  for  rents  accruing 
during  his  time,  upon  the  general  principle  already  stated.®^ 

36.  But  it  has  been  held,  that  the  grounds  of  exemption  of 
executors  and  administrators  from  responsibility  for  rent  do 
not  apply  to  the  case  of  a  covenant  to  repaif ;  and  that  where 
the  executor  has  occupied  the  premises,  it  is  no  excuse  for  not 
performing  the  covenant  of  his  testator  the  lessee,  to  keep  the 
premises  in  repair,  that  they  had  yielded  no  profit.®  And  the 
addition  of  the  plea  of  plene  administravit  and  of  an  offer  to 
surrender  before  breaches  occurred,  will  make  the  defence 
good.®  And  where  the  executors  enter  and  occupy  the  prem- 
ises, an  implied  obligation  results  therefrom,  and  from  the  lessor 
abstaining  from  giving  notice  to  determine  the  lease,  that  the 
executors  are  content  to  be  bound  by  all  the  stipulations  of  the 
lease,  on  the  part  of  the  lessee.® 

"  Heller  v.  Casebert,  1  Lev.  127. 

^  Leigh  V.  Thornton,  1  B.  &  Aid.  625.  It  was  here  held  that  the  statute  of 
limitations  was  a  good  defence  to  an  action  for  rent  against  one  who  had  once 
been  tenant  from  year  to  year,  but  who  had  not,  within  the  last  six  years,  occu- 
pied the  premises,  paid  rent,  or  done  any  act  from  which  a  tenancy  coold  be 
inferred. 

"^  Ante,  pi.  27,  and  cases  dted.  After  such  assignment  the  executor  is  not 
liable,  except  upon  the  express  covenants  of  the  lessee,  and  then  only  in  his  rep- 
resentative capacity,  and  to  the  extent  of  assets  in  his  hands.  Wilson  v.  Wigg, 
10  East,  sis. 

**  Tremeere  v.  Morison,  1  Bing.  N.  C.  S9.  The  ground  of  the  distinction  seems 
to  be  that  the  breach  of  a  covenant  to  repair  is  in  the  nature  of  waste,  and  the 
executor  b  held  liable  {or  all  waste,  whether  permissive  or  voluntary.  Ives  v. 
Sammes,  2  Anders.  51.    See  also  Hornidge  v»  Wilson,  11  Ad.  &  Ell.  645. 

^  Buckworth  r.  Simpson,  1  Cr.  M.  &  Bosc.  884.    This  was  where  the  denuse 
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37.  If  the  demise  is  for  years,  and  not  nnder  seal,  the  entry 
of  one  of  the  executors  will  not  so  inure,  on  behalf  of  both,  as 
to  render  them  both  liable  for  Use  and  occupation.^ 

38.  As  we  have  before  intimated,  it  seems  to  be  settled,  as  the 
general  rule,  in  the  absence  of  particular  covenants  to  the  con- 
tnry,  that  covenants  in  indentures  of  apprenticeship,  both  on 
the  part  of  the  master  and  the  apprentice,  will  terminate  with 
the  life  of  either,  being  strictly  of  a  personal  character  on  the 
part  of  both.^  But  it  is  said,  in  some  of  the  cases,  that  the 
estate  is  bound  to  maintain  the  apprentice,  which  seems  incon* 
sisteut  with  the  rule  already  laid  down,  unless  he  can  be  re* 
quired  to  serve  another  master,  according  to  the  custom  of 
London,^  or  unless  it  is  so  restricted  as  to  operate  only  to  the 
extent  of  keeping  him  from  becoming  a  public  burden  to  the 
town  or  parish,  which  is  probably  all  that  is  meant. 

39.  It  is  scarcely  necessary  to  repeat  here  the  rules  of  law 
applicable  to  the  husband's  responsibility  for  the  debts  of  the 
wife.  He  is  liable,  only  during  the  coverture,  for  debts  contracted 
by  the  wife  before  marriage,  unless,  and  to  the  exent,  he  may 
receive  assets  as  her  representative ;  and  for  her  debts  con- 
tracted during  coverture  he  is  only  responsible  to  the  extent  of 
ber  agency  on  his  behalf,  and  that  will  be  terminated  by  his 
death,  whether  known  to  the  party  giving  the  credit  or  not.^ 
And  his  representative  will  only  be  responsible  for  the  payment 
of  such  debts  of  the  wife,  contracted  before  marriage,  as  he 
assumes  during  tlie  coverture  ;  and  for  those  contracted  during 
coverture,  to  the  extent  of  her  agency. 

was  in  writing  but  not  under  seal,  and  was  for  one  year  certain,  and  then  from 
year  to  year,  so  long  as  the  parties  should  think  proper,  with  power  to  deter- 
mine it,  by  notice  to  that  effect  from  either  party.     See  also  Arden  v,  Sullivan,. 
U  Q.  B.  832,  840. 
"  Nation  v.  Tozer,  1  Cr.,  M.  &  Rose.  172. 

*  The  King  v.  Peck,  I  Salk.  66 ;  Baxter  v.  Burfield,  2  Strange,  1266 ;  ante, 
S  25,  pi.  5. 

*  2  Wms.  Ezrs.  1599, 1600. 

'  Ibid.  1601,  1602;  Blades  v.  Free,  9  B.  &  Cress.  167. 
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40.  A  good  deal  of  learning  will  be  found  in  some  treatises 
upon  the  general  subject  of  the  duties  of  executors  and  admin* 
istrators,  in  regard  to  the  particular  forms  of  action  and  of  de- 
fence which  may  be  maintained,  either  in  their  favor  or  against 
them.  But  as  this  pertains  chiefly  to  the  subject  of  procedure^ 
and  that  is  mainly  regulated  by  code,  at  the  present  time,  in  the 
American  states,  we  should  not  deem  it  useful  to  occupy  much 
space  here  upon  that  topic.^ 

41.  In  regard  to  the  operation  of  the  statute  of  limitations,  in 
suits  against  the  personal  representative,  it  is  generally  consid- 
ered, that  if  the  creditor  intend  to  rely  upon  a  new  promise  he 
knust  declare  upon  such  new  promise,  and  not  attempt  to  bring 
it  in  by  way  of  replication,  since  that  will  be  a  departure  in 
pleading,  provided  the  declaration  count  upon  promises  on  the 
part  of  the  deceased.®  But  it  is  claimed  to  have  been  held,  at 
nisi  prius,  in  England,^  that  a  promise,  on  the  part  of  the  ex- 
ecutor or  administrator,  will  sustain  the  averment  of  a  new 
promise  on  the  part  of  the  testator  within  six  years. 

42.  But,  as  the  personal  representative  has  no  authority  to 
create  debts  against  the  estate,  his  acknowledgment  of  the  ex- 
istence of  such  debts  could  not  properly  be  said  to  have  any 
effect  in  regard  to  the  removal  of  the  statutory  bar.^^  It  has 
accordingly  been  held,  that  nothing  short  of  an  express  promise 
will  have  that  effect ;  ^  and  if  there  be  more  than  one  executor 
or  administrator  it  would  seem  requisite  to  prove  a  joint  promise 
by  all  in  order  to  maintain  a  joint  action.'^    And  such  an  ex- 

/ 

"  2  Wms.  Exrs.  1758, 1S17. 

**  Browning  v,  PariSf  5  M.  &  W.  117,  per  Parke,  B.,  Benjamin  v.  De  Groot, 
1  Denio,  151 ;  ante,  §  27,  pi.  9, 10. 

"  2  Wnis.  Exrs.  1761,  n.  (at.)  ;  Buswell  v.  Roby,  S  N.  H.  R  467. 

"  Atkins  V.  Tredgold,  2  B.  &  C.  28,  2S,  by  AblH>tt,  Ch.  J. 

"  TuUock  V.  Dunn,  By.  &  M.  416. 

"  Abbott,  Ch.  J.,  in  Tullock  v.  Dunn,  By.  &  M.  416 ;  Parke,  B.,  in  Scholey 
V.  Walton,  12  AL  &  W.  510.  But  the  American  cases  are  not  entirely  hanno- 
nious  npon  this  point.    In  Emerson  v.  Thompson^  16  Mass.  Bep.  429,  it  seems  to 
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press  promise,  to  be  of  any  avail,  as  the  foundation  of  an  action 
against  the  personal  representative,  must,  it  would  seem,  be 
upon  some  suflScient  consideration,  independent  of  the  debt 
itself,  such  as  having  assets  and  the  delaj  to  sue ;  one  or 
both. 

43.  A  payment  by  a  joint  contractor,  after  the  death  of  his 
o(Kontractor,  although  sufficient  to  take  the  case  out  of  the 
effect  of  the  statute  of  limitations  as  to  a  co-contractor  still 
living,  will  not  have  that  effect  as  to  one  already  deceased.^^ 
And  it  will  make  no  difference  that  the  surviving  co-contractor 
was  also  the  executor  of  the  deceased  one.^^ 

44.  Neither  will  any  acknowledgment  or  payment  upon  the 
debt,  on  the  part  of  the  personal  representative  of  the  deceased 
C(Kon  tractor,  have  any  effect  in  removing  the  bar  as  to  the  sur- 
yiyor.'* 

45.  But  where  the  testator  never  came  within  the  state,  that 


be  ooosidered  that  the  promiae  of  one  executor  to  pay  a  debt  of  the  testator, 
barred  hy  the  statute  of  limitations,  will  remove  the  bar  as  to  all,  and  a  similar 
mle  obtains  in  many  of  the  other  states.  Hord's  Admrs.  v.  Lee,  4  Monr.  36  ; 
Head  o.  Manners,  5  J.  J.  Marsh.  255.  The  distinction  goes  upon  the  question, 
whether  the  mere  acknowledgment  of  the  debt  by  the  personal  representattve 
win  be  sufficient  to  remove  the  bar.  Most  of  the  American  cases,  as  well  as  the 
English,  require  an  express  promise  to  produce  that  effect;  Peck  v,  Botsford, 
7  Conn.  R.  172 ;  Cayuga  Bank  r.  Bennett,  6  Hill,  236  ;  Hammon  v,  Huntley, 
4  Cowen,  493 ;  Forsyth  v.  Ganson,  5  Wend.  558 ;  Mclntire  v.  Morris,  14  Wend. 
90;  Cakes  v.  Mitchell,  15  Maine  R  360 ;  Thompson  v.  Peter,  12  Wheaton,  565. 
And  in  Pennsylvania  it  seems  to  be  conadered  that  a  prior  express  promise  to 
pay  the  debt,  made  by  the  personal  representative,  is  no  unimpeachable  answer 
to  the  plea  of  the  statute.  Fritz  v.  Thomas,  1  Wharton,  66  ;  Reynolds  r.  Ham- 
flton,  7  Watts,  420.  But  see  Johnson  v.  Beardslee,  15  Johns.  8,  where  it  is  held 
tbat  the  express  promise  of  one  or  more  of  the  executors  will  bind  all  absolutely 
and  irrevocably.  But  to  make  the  promise  of  any  effect,  it  must  appear  the 
person  making  it  was  executor  at  the  time.  Larasonv.  Lambert,  7  Halst.  247,  255. 

"  Atkins  V.  Tredgold,  2  B.  &  Cr.  23. 

^  Way  V.  Bassett,  5  Hare,  55 ;  Brown  v,  Gordon,  16  Beavan,  802. 

"  Slater  v.  Lawson,  1  B.  &  Ad.  896. 

28* 
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faot  will  remove  the  operation  of  the  bar  of  the  statute,  when- 
ever the  statute  contains  such  an  exception.^ 

46.  But,  as  we  have  before  intimated,  it  is  no  excuse  that  the 
debtor  died  before  the  statute  bar  became  eflbctual,  and  that  no 
personal  representative  had  been  appointed  until  just  before  the 
suit  brought,  for  if  the  statute  once  begins  to  run  it  will  continue 
to  run  until  the  bar  is  complete,  unless  there  is  some  exceptioa 
in  the  statute  which  arrests  its  operation.^ 

47.  One  sued  in  his  representative  capacity  cannot  set  off 
debts  due  him  in  Jiis  personal  right,  or  vice  versa.^  But  an  ex- 
ecutor, sued  upon  an  account  stated  by  him  as  executor,  may 
set  off  any  debt  due  the  testator,  since  the  account  must  be  re- 
garded as  stated  on  aocount  of  the  debts  due  from  the  testator.^ 

48.  Upon  an  action  against  the  personal  representative,  if 
there  is  any  deficiency  of  assets  he  must  plead  it,  for  a  judg-* 
ment  against  him  generally  is  presumptive  of  assets  to  satisfy 
it.®^  But  if  the  representative  plead  plene  administravit,  the 
judgment  for  the  debt,  with  such  a  plea  upon  the  record,  only 
binds  the  defendant  to  the  extent  of  assets  proved  in  his  hands.^ 

49.  And  if  the  defendant  have  only  assets  applicable  to  debts 
entitled  to  prior  payment,  he  should  show  that  in  defence.^ 

60.  The  inventory  of  the  effects  of  the  deceased  is  prima  facie 
evidence  of  what  came  to  the  hands  of  the  executor  or  adminis* 
toitor,  and  will  impose  upon  him  the  burden  of  showing  how 


n  Douglas  v.  Foirest,  4  Bii^.  6S6 ;  Story  v.  Fry,  I  Y.  &  ColL  C.  C.  ^8. 

^  Rhodes  v.  Smethtirst,  4  M.  &  W.  42 ;  s.  o.  ^  id*  S51 ;  Freake  v.  Crane* 
feldt,  8  My.  &  Or.  499^ 

»  Bishop  V.  Church)  S  Atk.  691 ;  Gftle  v.  Latto%U»  1  Y.  &  Jer.  ISO. 

»  Blakeslej  v.  SmaUwood,  S  Q.  K  586;  Rees  u.  Watta,  11  Exch.  410,  415. 
But  query,  whether  the  account  stated  shall  not  be  presumed  to  embraoe  all  the 
dealings  between  the  parties  ? 

*  Wheatley  v.  Lane,  1  Saund.  219  b,  and  note. 

*  1  Saund.  219  b,  and  note ;  Cousins  v.  Faddon,  8  Cr.,  M.  8c  Bobo.  647,  by 
Parke,  B. 

*  2  Wms.  Exrs.  1770, 1771. 
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he  has  disposed  of  the  same.^  And  all  debts  in  favor  of  the 
estate  which  appear  upon  the  inTentory,  without  anj  intimation 
that  thej  are  desperate,  will  be  presumed  good  until  the  oon- 
trtLTj  be  proved.^  The  early  practice  of  the  English  courts  was 
for  the  personal  representative  to  mark  upon  tlie  inventory  all 
dieses  in  action',  either  tperaie  or  desperate*  And  it  was,  for  a 
time  certainly,  the  American  practice  to  inventory  the  choses  in 
action,  indicating  whether  they  belonged  to  the  class  of  collects- 
iUe  or  uncollectible.  The  more  recent  practice  here  is,  we 
think,  to  inventory  choses  in  action  in  a  very  general  way,  and 
without  any  very  definite  indication  of  their  character. 

51.  Costs,  whether  in  favor  or  against  the  personal  represent- 
ative, are  controlled  mainly  in  the  dififerent  states  by  statutory 
provisions.  The  general  rule,  and  certainly  the  general  reasoa 
and  justice  of  the  case,  would  seem  to  incline  to  the  conclusion 
that  where  the  personal  representative  prevails  in  the  suit, 
whether  as  plaintiff  or  defendant,  he  should  be  allowed  to  receive 
fall  costs,  the  same  as  any  other  party .^  And  the  rule  is  the 
same,  although  he  plead  different  pleas,  some  of  which  are  de- 
cided against  him,  provided  the  suit  is  finally  decided  in  his 
favor.^ 

52.  But  there  seems  to  have  prevailed,  in  the  American  states, 
considerable  diversity  of  opinion  in  regard  to  the  liability  of  ex- 
ecutors and  administrators  for  costs,  where  controverted  suits 


^  Giles  V.  Dyflon,  1  Stark.  N.  P.  C.  82. 

"  Sbellj'ft  Caw,  1  SaUc  296 ;  Smith  v.  Davit,  BulL  N.  F.  140.  But  see 
6ite»  9.  DyBon,  1  Stark.  N.  P.  C.  $2,  where  it  ia  intimated  that  furtb^  proof 
maj  be  required  to  charge  the  executor  or  administrator  with  the  coUectkm  cf 
4ehte  due  the  estato.  As  to  the  effect  of  the  inventory  in  proof  of  asBeti,  see 
ante,  §  30. 

"  Coekmn  o.  Ihinkwater,  8  Dong.  289* 

*  Bagg  9.  Wells,  8  Taant  129 ;  Edwards  v.  Bethel,  1  B.  &  Aid.  254.  Se« 
alio  Mardiall  if.  Willder,  9  B.  &  0. 655,  657 ;  O'Hear  v,  Skeeles,  22  Yt  R.  152, 
trhere  it  is  held,  that  nnder  the  Veimont  statute  executors  and  administmors 
tfeaad  upon  the  same  ground  as  other  suitors  in  regard  to  costs ;  and  we  see  no 
reason  why  thej  should  not 
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were  finally  decided  against  them.  The  English  rule  seems  to 
have  been  that  they  must  pay  costs,  the  same  as  any  other 
party,  when  cast  in  the  suit.^  And  the  English  cases  all  agree 
that  the  judgment  shall  be  given  for  costs  de  bonis  propriis.® 
But  the  American  cases  seem  to  go  upon  the  ground  that  costs 
are  in  the  nature  of  a  penalty  or  punishment,  and  that  an  exec- 
utor or  administrator  ought  not  to  be  subjected  to  their  pay- 
ment, where  it  is  apparent  he  acted  in  good  faith  in  bringing 
and  prosecuting  the  suit.^  But  the  rule  in  Massachusetts  at  an 
early  day  seems  to  have  conformed  to  the  English  rule.^  And 
where  the  suit  is  founded  upon  some  act  or  omission  of  the  ex- 
ecutor himself,  and  the  suit  might  be  brought  against  him  in  his 
private  capacity,  he  will  be  held  liable  to  costs  upon  failure.^'* 
And  in  New  York  the  rule  seems  to  have  been  generally  main- 
tained that  executors  and  administrators  must  pay  costs  upon 
failure  of  the  suit,  the  same  as  any  other  party .^ 


SECTION   II. 

BY  RESORT  TO  A   COURT  OP  EQUITY. 

1.  Courts  of  e<iaity  do  not  genenlly  reliere  upon  claims  not  sonriviog  at  law. 

2.  Bat  in  some  cases  of  mistake  and  error,  relief  in  equity  will  be  granted. 

3.  Equity  will  grant  an  account  of  the  avails  of  waste  against  personal  repre- 

sentative. 

4.  Courts  of  equity  cbaige  the  personal  representatives  of  trustees  for  breachef 

of  trust. 

**  Hancocke  v,  Frowd,  1  Saund.  336  a,  336  b,  and  note ;  Deame  v.  Grimp,  8 
W.  BL  1276. 

**  Frogg's  Exr.  v.  Long's  Admr.,  3  Dana,  157 ;  Mone  v.  M'Coy,  4  Cow.  551 ; 
Evans  9.  Pierson,  1  Wend.  30  ;  Robert  t;.  Ditmas,  7  id.  522. 

**  Hardy  v.  Call,  16  Man.  Bep.  530 ;  Brooks  v.  Stevens,  2  Pick.  68 ;  Healy 
V.  Boot,  11  id.  889. 

"^  Barker  v.  Baker,  5  Cow.  267;  Chamberlin  t%  Spencer,  4  Cow.  551. 

■  Hogeboom  v.  Claik,  17  Johns.  268 ;  Cuylers  v.  Kniffin,  2  Wendell,  243 ; 
Budd  0.  Long,  4  Johns.  190;  Brown  t;.  Lambert,  16  Johns.  148;  Kellogg  «. 
Wilcocks,  2  Johns.  377 ;  Salisbury  v.  Fhilips,  12  id.  289. 
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5.  Equity  will  cnforM  a  debt  agaiiist  the  pertonal  representativw  ef  a  deceased 

partner.    Mode  of  prooedore. 

6.  Befeience  to  two  cases,  where  these  principles  are  more  fallj  discussed. 

7.  It  is  not  the  professed  rale  in  ooiirts  of  equity  to  grant  relief  against  die  repre- 

lentatiTe  of  a  deceased  joint  ooatraccor,  nnkss  the  obligation  wars  substan- 
tiallj  scTeral. 

8.  Bat  in  fiust  the  English  equity  courts  allow  the  remedy  in  all  cases  of  joint 

contracts,  on  the  presumed  ground  that  it  was  intended  to  be  several  as  well 
OS  joint. 
1  The  estate  of  a  deceased  partner  not  released  until  payment,  or  dear  consent 

10.  The  mere  oontinnance  of  the  dealing  with,  or  accepting  interest  of  new  firm, 

not  sufficient 

11.  Courti  of  equity  will  decree  the  renewal  of  lease  against  personal  represent- 

ative who  has  entered  into  possession,  and  has  assets. 
11  How  hr  the  heir  or  derisee  may  insist  upon  the  couTersion  of  personal  into 

real  estate. 
18.  The  specific  legatee  may  insist  upon  the  executor  remoring  all  encumbrances. 

14.  An  payments  of  assersments  on  shares  to  be  made  by  legatee,  if  imposed  after 

decease  of  testator. 

15.  The  grounds  upon  which  relief  may  be  giren  upon  a  oontract  for  legacy. 

16.  But  where  the  nature  and  extent  of  the  legacy  rests  in  discretion,  no  action 

lies. 

17.  Courts  of  equity  will  not  decree  the  execution  of  a  gift,  but  will  of  contracts 

to  assign  or  to  grant  annuities. 

18.  Equitable  remedies  against  representative,  to  same   extent  as  against   dece- 

dent 

19.  In  England,  courts  of  equity  exercise  control  over  executors  and  administrators 

as  trustees. 
Mi  In  Ajnerica,  they  sometimes  act  In  aid  of  the  ]^bate  courts* 

81.  Occasions  where  resort  to  courts  of  equity  is  needful. 
(1.)  Where  it  is  required  to  fix  the  oonstraction  of  the  will 

(1)  To  recover  general  legacies,  or  a  distributive  share,  but  not  specific  legacies. 
(8.)  Creditors'  bills,  and  bills  to  prevent  connivance  and  conspiracy. 
(4.)  Bills  for  an  account  against  representative  and  surviving  partner* 
(8.)  Writs  of  ne  exeat  and  similar  process,  but  not  against  femes  covert. 

82.  Statutes  of  limitation  and  lapse  of  time,  how  fiur  operative, 
tt.  Will  not  bar  a  legacy,  but  may,  if  aided  by  circumstances. 

84.  Ko  occasion  to  appoint  reoeiven,  to  take  charge  of  effects,  in  America,  the  powers 

of  probate  courts  being  entirely  adequate. 
28.  The  executor  may  pay  the  amount  of  contested  legacy  into  court  and  have  costs. 
S6.  Where  executors  waste  the  esute,  legacy  due  them  will  be  retained. 

^  40.    1«   GouBTS  OF  EQUITT  will  not  ordinarily  interpose  for 
the  purpose  of  affording  relief  against  the  personal  represent- 
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ative,  upon  the  ground  of  the  general  reasonableness  and  justice 
of  the  claim,  and  that  the  cause  of  action  does  not  survive 
at  law,  but  will,  for  the  most  part,  strictly  adhere  to  the  rules 
of  law  established  for  the  government  of  the  courts  of  common 
law,  in  that  respect. 

2.  But  there  are,  doubtless,  some  few  cases  to  be  found  in 
the  books,  where  courts  of  equity  seem  to  have  granted  relief 
against  the  personal  representative,  chiefly  upon  the  ground  of 
the  defect  of  remedy  against  the  representative  at  common  law. 
Thus,  in  Pulteney  v.  Warren,^  it  was  held,  that  the  simple  case 
of  the  death  of  the  occupier  will  not  lay  the  ground  for  a  bill 
in  equity  for  an  account  of  the  mesne  profits  on  the  ground  of 
accident.  But  where  the  action  of  ejectment  had  been  stayed 
by  an  order  of  the  court  of  law,  and  by  an  injunction  in  chan- 
cery, at  the  instance  of  the  occupier,  who  had  finally  failed,  both 
at  law  and  in  equity,  an  account  was  decreed  against  the  ex- 
ecutors of  the  occupier  for  the  recovery  of  the  mesne  profits,  he 
having  deceased  before  final  judgment  in  the  action  at  law. 
But  this  decision  goes  upon  the  ground,  that  where  the  party 
has  been  hindered  in  the  prosecution  of  his  right  by  the  act  of 
the  court,  he  shall  be  put  in  the  same  condition  as  he  would 
otherwise  have  been  in.  And  in  a  more  recent  case,^  it  was 
held,  both  by  the  Master  of  the  Bolls  and  by  Lord  Broughamy 
Chancellor,  with  some  hesitation,  that  where  the  widow  of  the 
testator,  with  the  acquiescence  of  his  heir,  was  let  into  posses- 


>  6  Vesey,  73, 

'  Monypenny  v.  Bristow,  2  Russ.  &  My.  117.  If  there  is  any  doabt  about 
the  soandness  of  this  decision,  it  arises,  we  think,  upon  the  point,  how  far  the 
deceased  could  be  held  liable  for  rents  received  under  a  claim  of  right  acqui* 
esced  in  by  the  owner  of  the  land.  The  most  which  can  be  made  of  the  case 
seems  to  be,  that  the  deceased  occupied  the  lands  under  the  belief  that  she 
the  owner,  and  the  owner  himself  acquiesced  in  her  occupation  under  the 
belief.  This  would  certainly  not  create  good  title  in  the  party  thus  by  mistake 
inducted  into  the  title  and  possession ;  but  it  would  seem  that  it  should,  in  jus- 
tice, foreclose  any  claim  for  rent. 
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sion  of  certain  freehold  premisesy  under  an  erroneous  supposi* 
tion  that  they  passed  to  her  under  the  will,  and  before  the  error 
was  discoveredy  or  her  right  disputed,  she  died,  that  her  personal 
representative  was  liable  to  account,  upon  a  bill  in  equity,  for 
the  rents  received  during  her  continuance  in  possession. 

3.  And  it  seems,  that  although  the  personal  representative  is 
not  liable  to  any  action  at  law,  for  waste  committed  by  the  de- 
ceased,^ yet  if  the  deceased  have  dug  ore,  or  cut  timber,  and  con- 
verted the  same  into  money,  or  received  money  from  his  tort  in 
any  similar  mode,  the  owner  of  the  estate  may  maintain  a  bill  in 
equity  for  an  account  against  the  personal  representative.^  The 
Lord  Chancellor  here  said,  that  where  the  property  came  to  the 
possession  of  the  executor,  or  tlie  testator  had  disposed  of  it 
in  his  lifetime,  the  executor  was  clearly  liable  to  account  for  it, 
if  the  avails  come  to  his  hand.  So,  where  a  tenant,  holding 
without  impeachment  for  waste,  and  having  the  right  to  cut 
proper  timber,  cuts  ornamental  trees,  or  those  not  ripe  for  cut- 
ting, a  court  of  equity  will  hold  the  personal  representative 
liable  to  account  for  the  avails  of  what  is  thus  cut.^ 

4.  It  seems  to  have  become  the  established  rule  in  courts  of 
equity,  not  only  to  charge  persons  acting  in  the  capacity  of 
trustees  with  the  consequences  of  all  breaches  of  trust  com- 
mitted by  them,  but  to  charge  their  personal  representatives 
also,  whether  the  estate  derived  benefit  from  the  breach  of  trust 
or  not.® 

5.  We  have  seen  that,  at  law,  no  action  lies  against  the  per- 


*  Ante,  §  89,  pL  20. 

*  Bisliop  of  Winchester  v.  Knight,  I  F.  Wms.  406. 

*  Lansdowne  v.  Lansdowne,  1  Madd.  116.  Bat  a  court  of  equity  will  not 
direct  an  account  against  the  personal  representative  of  such  a  tenant  for  suffer- 
ing dilapidations  about  the  mansion-house.  Lansdowne  v.  Lansdowne,  1  Jac.  & 
Walk.  522. 

*  Adair  v.  Shaw,  1  Sch.  &  Lef.  248,  272 ;  Scurfield  v.  Howes,  8  Br.  C;  C.  90, 
91 ;  Lord  Montford  v.  Lord  Cadogan,  17  Yesey,  4S5,  489. 
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sonal  representative  of  a  deceased  joint  contractor,  who  left 
other  jmnt  contractors  surviving.^  But  in  equity  it  seems  to 
be  entirely  well  settled,  that  in  regard  to  partners,  the  creditor 
may  also  pursue  the  estate  of  the  deceased  partner  for  the  col- 
lection of  his  debt,  if  he  so  elect.*  And  all  which  it  seems 
important  for  the  creditor  to  show,  in  order  to  maintain  a  bill 
against  a  deceased  partner's  estate,  is  the  fact  of  his  being 
bound  to  the  payment  of  the  debt,  in  the  first  instance,  and 
that  the  same  is  not  paid.  No  question  of  insolvency  on  the 
part  of  the  other  partner  properly  arises  in  the  case,  since  the 
representatives  of  the  deceased  partner,  if  compelled  to  pay 
the  debt,  will  have  their  remedy  against  the  partnership  effects 
in  the  hands  of  the  other  partners,  and  against  them  per- 
sonally, for  contribution  to  any  loss  or  deficiency  which  may 
arise. 

6.  We  have  examined^-the  question  of  the  rights  of  the  cred- 
itors of  a  partnership  in  case  of  insolvency,  and  of  the  equities 
subsisting  among  the  several  partners,  in  two  cases,  decided 
many  years  ago,  where  these  questions  are  discussed  more  at 
length  than  will  here  be  proper.^ 

7.  The  remedy  against  the  estates  of  deceased  partners,  for 
the  common  indebtedness,  granted  in  courts  of  equity,  seems  to 
proceed  upon  the  ground  that  all  partnership  obligations  bind 
each  separate  partner  to  the  same  extent  as  if  he  were  the  sola 
debtor.  And  it  does  not  appear  to  have  been  the  professed 
practice  in  courts  of  equity  to  allow  any  remedy  against  a 
deceased  joint  contractor,  upon  the  mere  ground  of  the  joint 
undertaking,  nor  unless  there  was  some  ground  of  treating  the 
deceased  joint  contractor,  as  equitably  bound,  in  a  several  ob* 


'  Ante,  §  89,  pL  22. 

*  Devaynes  v.  Noble,  1  Mer.  529.    See  abo  yalliamy  v.  Noble,  S  Mer.  dSS, 
619 ;  Winter  v.  Innes,  4  My.  &  Cr.  109. 

•  Washbnrn  v.  Bellows  Falls  Bank,  19  Yt  R.  27S ;  Baidwell  v.  Perry,  id. 
292. 
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ligation,  to  see  the  payment  made.^^    This  was  {lointedlj  ruled 
by  Sir  William  Oraniy  M.  R." 

8.  But  Lord  Eldon^  while  expressing  his  ^'  own  surprise  that 
a  court  of  equity  should  have  interposed  to  enlarge  the  effeot 
of  a  legal  contract,"  confesses  his  conviction  that  such  was  the 
Iffesent  state  of  the  equity  law.^  And  our  own  mind,^^  after  a 
veiy  careful  and  patient  examination  of  the  cases,  was  brought 
to  the  same  conclusion,  —  that  while  the  courts  of  equity  pro- 
fessed to  maintain  some  color  of  adherence  to  the  legal  form  of 
die  contract,  they  had,  in  reality,  entirely  abrogated  all  distinction, 
in  this  respect,  between  a  strictly  joint  contract  and  one  which 
was  several  as  well  as  joint.  We  there  said  :  ^^  Another  mode 
in  which  the  English  courts  of  chancery  have  dispensed  with 
this  role,  shows  very  clearly,  I  think,  that  no  confidence  in  its 
justice  is  there  felt.  It  is  now,  I  consider,  a  settled  rule  in  the 
English  chancery,  to  treat  all  joint  bonds  as  several  also,  upon 
die  ground  of  a  supposed  mistake  in  the  execution  of  them, 
where  there  is  not'  positive  proof,  outside  of  the  contract  itself, 
that  it  was  positively  the  intention  of  the  parties  to  the  bond, 
that  it  should  be  joint  and  not  several.  This  practice  is  treated 
as  a  virtual  reforming  of  the  deed,  upon  the  ground  merely  that 


"  Fnnirose  v.  Bromley,  1  Atk.  S9 ;  Bishop  v.  Church,  2  Yes.  Sen.  100,  371 ; 
Hoare  v.  Contencin,  1  Br.  Ch.  C.  27 ;  Thomas  v.  Frazer,  8  Yesey,  899 ;  Bom 
9.  Bom,  3  Yesey,  573 ;  £x  parte  KendaU,  17  Yesey,  514,  525. 

"  Somner  v.  Powell,  2  Mer.  30;  s.  c.  affirmed,  T.  &  B.  423.  See  also 
Richardaon  v.  Horton,  6  Beavan,  185 ;  Rawstone  v.  Parr,  3  Run.  424,  539 ; 
Clarke  v.  Bickers,  14  Sim.  639,  wbere  the  same  rule  seems  to  have  been  at- 
tempted to  be  maintained. 

"  £z  parte  Kendall,  17  Yesey,  514,  525. 

"  Lord  Eldan^  in  Ex  parte  Kendall,  supra.  '^  The  modern  doctrine  certainly 
is,  that  where  a  man  has  chosen  to  take  the  joint  credit  of  several,  though  at 
law  his  security  is  wearing  out,  as  each  of  his  debtors  dies,  yet  it  is  fit  that  the 
creditor,  whose  debt  remains  at  law  only  against  the  survivors,  should  resort  to 
the  assets  of  a  deceased  debtor;  and  a  court  of  equity  will  under  certain  modi- 
fications  constitute  that  demand." 

»  Bardwell  v.  Perry,  19  Yt  R.  292,  300. 

PART  n.  24 
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the  parties  must  have  intended  to  bind  all  the  signers  for  the 
whole  debt,  and  equally.^  And  although  courts  of  equity  may 
sometimes  have  applied  this  same  rule  of  intendment  to  other 
cases,  it  is  certain  that  its  application  here  must  have  been  in- 
tended to  get  rid  of  the  application  of  that  rule  of  distribution 
of  separate  estate  whidi  would  work  manifest  injustice  if  ap- 
plied. But  thus  to  save  the  necessity  of  infringing  an  absurd 
general  rule,  by  what,  in  others,  would  be  deemed  scarcely  less 
than  a  palpable  evasion,  can  never  be  creditable  to  a  court  of 
justice.  It  would  be  more  dignified  and  more  consistent  with 
a  just  regard  to  truth  to  abrogate  the  rule." 

9.  Considerable  discussion  has  taken  place  in  the  courts  of 
equity  in  regard  to  the  extent  of  the  continuance  of  the  liability 
of  the  estate  of  a  deceased  partner  for  the  debts  of  tlie  house ; 
and  what  acts  on  the  part  of  the  creditor  shall  be  held  sufficient 
to  extinguish  that  liability.  And  it  seems  to  rest  much  upon 
the  same  ground  as  the  responsibility  of  the  former  firm,  when 
a  new  firm  is  created,  either  by  the  coming  in  of  new  partners, 
or  the  retirement  of  one  or  more  of  the  old  partners,  or  by  both. 
It  seems  clear,  that  any  course  or  continuance  of  dealing  with 
the  surviving  partners,  after  the  decease  of  one  or  more  of  the 
firm,  which  shall  evidence  a  clear  willingness  and  intention  on 
the  part  of  the  creditor  to  look  exclusively  to  the  surviving  mem- 
bers of  the  old  house,  under  the  altered  state  of  circumstances, 
will  be  regarded  as  sufficient  to  release  any  claim  he  might  have 
against  the  estate  of  the  deceased  partner.^^ 

u  Thomas  v.  Frazer,  8  Yesey,  899;  Gray  v.  Chiswell,  9  Yesey,  US;  Bum 
V,  Bum,  8  Yesey,  578 ;  Thorpe  v,  Jackson,  2  Y.  &.  ColL  553;  Wilkinson  v. 
Henderson,  1  Mylne  &  Keen,  582. 

"  Yulliamy  v.  Nob^e,  8  Mer.  593,  619.  Lord  Eldaa  here  said:  ^  A  de- 
ceased partner's  estate  must  remain  liable  in  equity,  until  the  debts  which 
affected  him  at  the  time  of  his  death  have  been  fully  discharged."  But  this  dis- 
charge may  be  implied  from  the  afler-conduct  of  the  creditor  and  the  surriving 
partners.  Thompson  A  Percival,  5  B.  &  Ad.  925 ;  Brown  v.  Grordon,  16  Bear. 
302 ;  Lee  v.  Flood,  2  Sm.  &  Gif.  250 ;  Lyth  v.  Ault,  7  Exch.  669.    Or  the  bar 
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10.  Bat  it  has  been  decided,  that  the  mere  continuance  of  the 
dealings  with  the  surviving  partners,  after  being  made  aware  of 
the  death  of  some  of  the  partners,  and  abstaining,  at  the  request 
of  the  survivors,  from  taking  steps,  against  the  representatives 
of  the  deceased  members  of  the  firm,  to  enforce  the  payment  of 
his  debts,^^  or  the  receipt  of  interest  upon  the  old  debt  of  the 
new  firm,  will  not  exonerate  the  estate  of  the  deceased  mem- 
ber." 

11.  The  courts  of  equity  will  decree  the  renewal  of  a  lease 
against  the  representative  of  the  lessee,  who  had  entered  into 
possession  of  the  premises  and  had  assets,^^  although  it  was  said 
by  Vice-chancellor  TPbod,  in  the  recent  case  of  Stephens  v.  Ho- 
tham,^  that  he  acted  reluctantly,  in  so  doing,  and  upon  the 
anihority  of  the  case  of  Phillips  v.  Everard.  And  it  was  here 
ordered  that  the  lease  should  be  so  framed  that  no  personal  lia- 
bility should  be  incurred  by  the  executors,  although,  if  they  had 
claimed  the  lease  as  beneficial  to  them,  they  must  have  entered 
into  full  covenants. 

12.  Where  the  testator  had  contracted  for  real  estate,  but  not 
paid  the  price,  at  the  time  of  his  decease,  the  heir  or  devisee  of 
the  real  estate  in  general,  or  of  this  in  particular,  may  claim  that 
the  executor  shall  pay  the  price  out  of  the  personal  estate.  And 
if  the  money  is  advanced  by  the  heir,  he  may  claim  to  be  reim- 
bursed out  of  the  personalty.^  And  where,  in  consequence  of 
the  money  for  the  price  not  being  forthcoming  in  season  to 
meet  the  contract,  the  vendor  rescinded  it,  the  heir  or  devisee 
may  nevertheless  insist  that  the  personal  representative  shall 

maj  be  merely  of  an  equitable  character  in  the  nature  of  an  estoppel  in  pais ; 
Ex  parte  Kendall,  17  Yesey,  514,  526,  by  Lord  Eldon^  Chancellor;  Winter  v, 
hrnes,  4  My.  &  Cr.  101, 110.     See  also  Whitwell  v.  Warner,  20  Vt.  R.  425, 448. 

'  Winter  v.  Innes,  4  Mj.  &  Cr.  101. 

"  Harxis  r.  Farwell,  18  Beav.  408. 

"  Phillips  V.  Everanl,  5  Sim.  102. 

»  1  Kay  &  J.  571. 

'  Broome  v.  Monck,  10  Yesey,  597. 
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invest  the  same  amount  of  personal  estate  in  other  lands  for  his 
benefit.^  But  it  seems  that  this  will  not  be  so  ordered  by  the 
court,  unless  in  cases  where  the  will  discloses  an  intention  to 
have  so  much  personalty,  at  all  events,  invested  in  real  estate 
which  shall  thus  enure  for  the  benefit  of  the  heir  or  devisee ;  and 
not  in  such  cases  even,  unless  it  can  be  carried  into  effect  with- 
out detriment  to  creditors.^ 

13.  And  if  a  specific  legacy  is  under  pledge  or  mortgage  cre- 
ated by  the  testator,  at  the  time  of  his  decease,  the  specific  lega- 
tee will  be  entitled  to  have  the  same  redeemed  by  the  executor, 
and  if  he  fails  to  do  so  the  legatee  will  be  entitled  to  compensa- 
tion to  the  extent  of  his  loss,  out  of  the  general  assets.^  So 
where  the  testator  devised  all  his  wines  and  stock  in  trade,  it  was 
held  that  where  a  cargo  arrived  and  was  reported  before  the 
death  of  the  testator,  and  entered  immediatdy  after,  the  execu- 
tors and  not  the  legatees  were  chai^eable  with  the  duties.^ 

14.  In  general,  where  shares  in  joint-stock  companies  are 
specifically  bequeathed,  the  legatee  will  take  them  subject  to  the 
payment  of  all  future  calls.^  But  in  the  late  case  of  Armstrong 
t;.  Burnet,^  Sir  /.  RomiUy,  M.  R.,  took  the  distinction,  that 
where  any  further  payments  were  requisite  to  perfect  the  title 
of  the  testator,  or  to  place  it  in  the  condition  in  which  the 
testator  considered  and  treated  it,  in  bequeathing  it,  such  pay- 


**  Lord  Eldan,  Chancellor,  in  Broome  v.  Monck,  10  Yesey,  597,  618  et  seq. 
Consequently,  if  the  title  to  the  particular  estate  fails,  or  there  was  not  a  perfect 
contract,  or  for  any  reason  the  court  deem  it  inexpedient  to  cany  the  contract 
into  effect,  the  result  will  be,  that  no  perfect  conversion  of  personal  into  real 
estate  was  effected. 

»  Enight  V.  Davis,  8  My.  &  K.  S58 ;  Swinb.  pt  7,  §  $0,  pi  13. 

**  Stewart  v.  Denton,  4  Doug.  219.  See  also  Marshall  v.  ELoUoway,  ^ 
Sim.  196 ;  Hickling  v.  Boyer,  3  Mac  &  Gor.  ^3d ;  FitzwiUlams  v.  Kelly,  10 
Hare,  266. 

**  Blount  V.  Hipkins,  7  Sim.  43 ;  Jacques  «.  Chambers,  2  ColL  435 ;  Clire  v. 
Clive,  Kay,  600 ;  Wright  r.  Warren,  4  DeG.  &  Sm.  867, 

»  20  Beav.  424. 
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ments  shall  be  made  by  the  executor,  but  otherwise  bj  the 
legatee. 

15.  Courts  of  equity  sometimes  interfere  on  behalf  of  persons 
who  have  performed  services  for  another,  in  faith  of  receiving  a 
legacy  which  was  not  given.  But  in  order  to  entitle  the  party 
to  such  a  decree  in  his  favor,  the  evidence  should  make  a  clear 
case  of  virtual  fraud  or  mistake.  The  services  should  be  clearly 
of  a  character  to  be  of  pecuniary  value  to  the  testator,  and  such 
8s  he  had  no  right  to  expect  without  compensation,  and  such 
as  the  party  performing  them  would  not  have  rendered  except 
under  the  expectation  of  receiving  an  equivalent  in  some  form. 
Thas  in  a  late  case  ^  before  Yice-Chancellor  Sttuirt^  it  was  held, 
that  where  a  testator,  in  advanced  age  and  ill  health,  induced 
the  plaintiff,  a  niece,  to  reside  with  and  continue  valuable  ser- 
vices to  him,  on  the  faith  of  his  representations  that  by  so  doing 
she  would  become  entitled  to  the  property  for  life,  at  his  death ; 
and  by  a  codicil  to  his  will,  which  was  read  over  and  explained 
to  her,  trusts  were  created  in  her  favor,  but  which  were  revoked 
by  a  subsequent  codicil ;  that  a  court  of  equity  would  declare 
such  revocation  inoperative,  as  in  violation  of  the  contract  with 
the  plaintiff.  The  learned  judge  held,  that  the  representation 
bound  the  specific  property,  as  much  as  if  the  testator  had  stip- 
ulated, upon  a  money  consideration,  not  to  revoke  the  trusts 
created  in  favor  of  the  plaintiff,  the  same  as  a  contract  to  pay 
for  services  rendered  will  bind  the  general  assets.  This  was  a 
case  where  it  might  have  been  considered,  that  the  contract  not 
being  in  writing,  i.  e.  the  contract  not  to  revoke,  it  would  not 
bind  real  estate.  And  we  find  some  such  strictures  upon  the 
decision  in  the  English  journals.^  But  aside  from  any  question 
of  the  statute  of  frauds,  there  can  be  no  doubt  a  court  of 
equity,  or  even  a  court  of  law,  will  allow  compensation  to  a 
party  who  has  advanced  money,  or  performed  valuable  services, 

*  Lofiiis  V.  Maw,  8  Jar.  M.  s.  607. 

*  London  Joriat,  May  31, 1862. 
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in  faith  of  a  legacy,  provided  there  is  clear  evidence  that  the 
promise  to  leave  the  legacy  was  absolute,  and  for  a  definite 
amount. 

16.  But  we  apprehend  that  in  tlie  (H^nary  ease  of  perform* 
ing  services  for  another,  under  the  expectiUion  of  receiving  a 
legacy,  where  the  nature  mid  amount  of  the  legacy  is  wholly 
indefinite  in  the  minds  of  the  parties,  thus  resting  wholly  in  the 
good-will  of  the  testator*  that  it  cannot  be  daimed  there  is  any 
absolute  obligation  created  thereby.  And  in  all  such  cases,  which 
must  embrace  most  of  this  character,  there  can  be  no  recovery.^ 
But  in  a  very  recent  case,  before  Sir  /.  BomiUy^  M.  R.,  it  was 
held,  that  where,  in  consideration  of  the  plaintiffs  agreeing  to 
execute  a  conveyance  of  certain  property,  part  of  their  father's 
estate,  to  a  purchaser,  another  party  promised  to  leave  them  as 
much  as  they  would  get  under  their  father's  will,  that  his  estate 
was  bound  to  make  good  the  promise,  and  that  it  did  not  come 
within  that  section  of  the  statute  of  frauds  requiring  oontracts, 
not  to  be  performed  within  a  year,  to  be  in  writing.^ 

17.  As  a  court  of  equity  will  not  interfere  to  compel  the  party 
daring  his  life  to  complete  a  mere  gratuity,  which  he  may  have 
promised,  no  more  will  it  decree  the  performance  against  his 
personal  representative.^^  But  a  contract  for  the  conveyance 
of  an  annuity  will  be  decreed  to  be  carried  into  effect  against 
the  party.®  And  an  agreement,  upon  full  consideration,  to 
grant  an  annuity,  will  be  decreed  to  be  carried  into  offset  by  the 
executors.^  And  if  a  deed  be  delivered  to  a  third  party,  as  an 
escrow  to  be  delivered  to  the  ^^antee  upon  the  performance  of 

I      '    ■  ''        '  "'^  t II ■■III  111.  ■■  ii      . .Ill III.  ■■i.M 

^  Osborne  v.  Goy*B  Hospital,  2  Str.  72S;  9axler  «»  Gray,  S  Man.  &  Gr.  771 ; 
Moae7  V.  Jordan,  2  DeG.,  M  &  G.  31S. 

"  Ridley  v.  Kdley,  11  Jur.  n.  a  475. 

^  Hooper  v,  Goodwin,  1  Swanst.  485 ;  Cotteen  v.  Missing,  1  Madd.  1 76 ; 
Meek  v.  KetUewell,  1  Phill.  C.  C.  342;  Searle  v.  Law,  15  Sim.  95;  Dillon  v. 
Goppin,  4  My.  &  Or.  647 ;  Beech  v.  Keep,  IS  Beav.  285. 

»  Pritchard  v.  Ovey,  1  Jac.  &  W.  896. 

"  Nield  V.  Smith,  14  Vesey,  491. 
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oonditioiiB,  and  tbe  grantor  die  before  their  perfc 
ance,  and  they  are  afkenrards  performed,  the  deed  will  thus  be* 
come  operative  as  of  the  date  of  its  ezecutioii,  notwithttaDding 
the  death  of  the  grantor.^ 

18.  As  to  the  extent  of  equitable  remedies  against  ex* 
eeotors  and  adaunistrators,  it  may  be  said,  in  general  terms, 
(hat  thej  exist  to  the  taoae  extent  as  they  did  against  tiie 
decedent.^ 

19.  And  while  the  juTisdiction  of  the  settlement  of  estates  re- 
mained in  the  ecclesiastical  courts,  the  courts  of  equity  in  Eng- 
land were  accustomed  to  sustain  bills  against  executors  and 
administrators  for  almoet  all  matters  effecting  the  performance 
of  their  duties,  treating  them  merely  as  general  trustees  of  the 
effects  in  their  hands.^ 

20.  But  in  most  of  tbe  American  states,  as  already  stated,  at 
tbe  present  day,  courts  of  equity  only  interfere  in  the  administra- 
tion of  estates,  to  a  very  limited  extent,  and  only  where  the  powers 
of  the  courts  of  probate,  and  their  modes  of  procedure,  preclude 
them  from  doing  complete  justice.  And  in  some  of  the  states, 
ooarts  of  equity  professedly  interfere  only  for  the  purpose,  and  to 
tiie  extent,  of  rendering  indispensable  aid  to  tbe  courts  of  probate, 
remitting  their  decrees  to  that  court  to  be  carried  into  eflfoct. 
And  this,  it  seems  to  us,  will  be  found  so  much  the  more  con- 
Twient  form  of  administering  equitable  relief  in  such  cases,  that 
it  will  ultimately  obtain  general  acceptance.^  But  in  many  of 
the  states  it  seems  to  be  supposed  that  courts  of  equity  hare 
a  kind  of  concurrent  jurisdiction  with  the  probate  courts  in 
the  distribution  of  the  assets  of  the  estates  of  deceased  per- 

"  Lord  EUenborough,  Cb.  J.,  in  Copland  v.  Stephens,  1  B.  &  AkL  68S, 
606,  where  the  word  **  executors"  is  by  mistake  printed  for  *^ escrow." 

"  2  WiBB.  Esn.  1619. 

"  Adair  v.  Shaw,  1  Sch.  &  Lef.  243,  262;  1  Story,  Eq.  Jun  $  582. 

'  Adams  V.  Adams,  23  Yt.  B.  50 ;  Stewart  v.  Stowart,  SI  Ala.  B.  207;  West 
V.  Bank  of  Botland,  19  Yi  B.  i08 ;  Morse  «.  Slasen,  18  Yt  B.  296;  &  o.  16 
id.  819;  ante  27,  pi.  12. 
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Bons.^  We  believe  that  no  such  practice  prevails,  at  tlie  present 
day,  in  auj  considerable  nnmber  of  the  states. 

21.  Tiie  only  cases  of  the  interference  of  courts  of  equity  in 
the  settlement  of  estates  which  it  will  be  important  to  advert  to 
here,  are  the  following. 

(1).  Where  there  are  conflicting  claims  against  the  executor, 
growing  out  of  different  constructions  of  the  will,  and  which 
it  is  necessary  to  settle  for  the  security  of  the  executor  before 
he  acts  in  the  matter,  the  rights  of  the  several  claimants  may 
be  determined  by  a  bill,  in  the  nature  of  a  bill  of  interpleader, 
brought  by  any  party  in  interest.  This  we  have  sufficiently 
considered  in  a  former  part  of  this  work.^ 

(2).  Bills  in  equity  seem  to  be  the  only  remedy  against  an 
executor  for  neglecting  or  refusing  to  pay  a  general  legacy.  It 
was  at  an  early  day  held,  that  an  action  of  assumpsit  will  lie  in 
such  cases.^  But  it  was  finally  decided,  upon  great  consider- 
ation,^ that  no  action  at  law  will  lie  to  recover  a  legacy,  unless 
there  is  some  special  contract  to  pay,  upon  some  new  and  inde- 
pendent consideration,  as  forbearance  to  sue,^  or  where  there 
has  been  an  adjustment  between  the  legatee  and  tiie  executor, 
and  the  latter  is  agreed  to  be  released  from  his  fiduciary  re- 
sponsibility, and  an  agreement,  as  upon  an  account  stated,  that 
he  shall  hold  the  money  for  the  legatee  in  his  personal  capaci- 
ty,^ in  which  cases  it  has  been  held  an  action  at  law  will 
lie.  And  the  same  rule  which  obtains  in  regard  to  legacies 
has  been  extended  to  a  distributative  share  in  an  estate.^ 
But  tlie  same  rule  does  not  apply  to  the  recovery  of  a  specific 

"  Seymour  v.  Seymour,  4  Johns.  Ch.  409 ;  Van  Mater  v.  Sickler,  1  Stock- 
ton, 483 ;  Clarke  v.  Johnston,  2  id.  287. 

*  Ante,  pt  1, 86. 

^  Atkins  V.  Hill,  1  Cowp.  284 ;  Hawkes  v,  Saunders,  1  Cowp.  289. 

«  Deeks  v,  Strutt,  5  T.  R.  690 ;  Doe  v.  Guy,  3  East,  120. 

^  Davis  o.  Wright,  1  Yentr.  120 ;  Smith  v,  Johns,  Cro.  Jac.  257. 

•  Koper  r.  Holland,  8  Ad.  &  Ellis,  99 ;  Bond  v.  Nurse,  10  Q.  B.  244. 
««  Jones  V.  Tanner,  7  B.  &  C.  542. 
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legacj,  since  a  complete  title  at  law  will  Test  in  the  legatee, 
ttpon  the  asseut  of  the  executor,  and  the  legatee  may  maintain 

m 

an  action  of  troyer,  or  any  proper  action  for  its  recovery,  after 
the  title  is  thus  perfected.^ 

(3.)  Legatees  or  creditors,  or  others  interested  in  the  amount 
of  the  assets  of  the  estate  being  found  sufficient  to  meet  their 
daiBis,  may  bring  a  bill  in  equity  on  behalf  of  themselves  and 
aU  others  who  may  elect  to  come  in  under  the  decree,  on  the 
gEound  that  the  executors  or  administrators,  and  certain  others, 
▼hether  creditors  or  strangers,  are  conspiring  to  defeat  the  claims 
of  the  plaintiffs.^  Of  this  nature  are  creditors'  bills,^^  and  bills 
for  the  marshalling  of  assets,^  of  which  we  shall  speak  more  at 
length  hereafter.  But,  generally  speaking,  there  is  no  occasion, 
for  any  of  these  purposes,  to  resort  to  a  court  of  equity,  unless 
there  are  counter*intere8t8  and  counter-claims,  and  an  appre- 
hended connivance  between  the  persdhal  representative  and  such 
counter-claimants,  for  the  purpose  of  bringing  about  an  inequi« 
table  distribution  of  the  assets.  For  in  all  ordinary  cases,  and 
especially  where  all  parties  ai^e  witnesses,  and  compellable  to 
make  full  disclosure,  the  powers  of  the  court  of  probate  are 
allele  for  the  adjustment  of  all  such  questions. 

(4.)  There  are  some  cases,  where  the  assets  are  complicated 
by  partnership  relations,  that  a  claimant  against  the  estate  may 
maintain  a  bill  for  an  account  against  the  executor  and  the  sur> 
Tiving  partner,  without  alleging  collusion  between  them;  and 
especially  may  this  be  done  by  the  residuary  legatee.^ 


*  Willianu  v.  Lee,  S  Atk.  228  ;  Doe  v.  Guy,  8  Eaat,  120. 

*  Fleming  v.  McKesson,  S  Jones,  £q.  816. 

*  1  Story,  Eq.  Jur.  647. 

*  1  Story,  £q.  Jar.  544  et  seq.;  Mono  v.  Sbson,  18  Vt  806 ;  s.  c  16  id. 
M, 

*  Bowsher  v.  Waddns,  1  Boss,  k  My.  277;  Oedge  v.  Traill,  1  Ruts.  &  My. 
281,  in  note.  If  the  executor  decease  after  the  decree,  and  before  it  is  carried 
into  effect,  the  suit  may  be  remed  against  the  administrator  de  bonis  non,  or 
my  one  into  whose  hands  the  effects  come.    Adair  v.  Shaw,  1  Sch.  &  Lef.  248, 268* 
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(5.)  Writs  of  ne  exeat  regno,  and  other  special  process  pecu- 
liar to  courts  of  equity,  may  be  issued  against  executors  and 
administrators,  upon  laying  the  proper  foundation,  and  under 
the  same  restrictions  and  limitations  as  in  other  cases.^  But 
such  a  writ  will  not  be  allowed  against  the  wife  alone,  being 
executrix  or  administratrix.^^ 

22.  It  is  a  familiar  rule  in  equity  law  that  the  statute  of  lim- 
itations will  operate  to  bar  all  legal  claims,  in  a  court  of  equity 
as  well  as  in  a  court  of  law.^  But  trusts  being  peculiarly  of 
equitable  cognizance,  are  not. within  the  terms,  or  the  equitable 
construction,  of  the  statute  of  limitations.^  But  the  party  will 
be  allowed  to  allege  special  facts  in  aid  of  the  presumption,  from 
lapse  of  time,  (which  alone  is  held  insufficient  upon  which  to 
presume  the  release  or  extinguishment  of  a  trust,)  with  a  yiew 
to  induce  the  court  to  presume  against  the  continued  liability 
of  the  trustee." 

28.  It  has  accordingly  been  held  that  the  statute  of  limita- 
tions is  no  bar  to  a  suit  in  equity  for  the  recovery  of  a  legacy  in 
those  states  where  there  is  no  remedy  at  law.^  But  where  the 
laws  of  a  state  allow  an  action  at  law  for  the  recovery  of  a 
legacy,  as  well  as  by  application  to  the  courts  of  equity,  the 
statutory  bar  will  operate  in  both  tribunals,  unless  the  legacy  is 
made  a  charge  upon  real  estate.^  And  lapse  of  time  and  at- 
tending circumstances,  as  the  distribution  of  the  assets,  without 
any  claim  for  the  payment  of  the  legacy  being  made,  has  always 
been  held  ground  for  presuming  the  payment  of  a  legacy .^'^ 

^  2  Wins.  Exn.  1834,  1885. 
^  Pannell  v.  Tayler,  Turn.  &  Ruis.  96. 
"■  Hovenden  v.  Annesley,  2  Scb.  &  Lef.  607, 680,  681. 
*■  Wedderburn  v.  Wedderbarn,  2  Keen,  722. 
**  Dickenson  v.  Lord  Holland,  2  Bear.  810. 
**  Anon.  2  Freem.  22,  pL  20 ;  Parker  o.  Ash,  1  Vernon.  256. 
**  Souzer  v.  DeMejer,  2  Paige,  574,  577,  by  Walworth^  Ch. 
"  Higgins  V.  Crawfard,  2  Ves.  Jr.  571,  572,  by  Lord  Loughborough,  Clian- 
cellor.    See  also  Pickering  v.  Lord  Stamford,  id.  581 ;  Jones  v.  Tnrberville,  id. 
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24.  There  are  many  cases  where  the  courts  of  equity  in  Eng- 
land have  interposed  to  appoint  receivers  to  take  charge  of  the 
estate,  when  there  was  any  good  reason  for  apprehending  that 
it  was  being  wasted  by  the  executor  or  administrator,  or  by 
those  in  whose  charge  it  had  been  left  in  their  absence  from  the 
country.  But  there  is  no  occasion  to  discuss  any  such  question 
here,  since  the  courts  of  probate  have  ample  power  to  grant  re- 
lief in  all  such  cases,  and  the  remedy  will  be  far  more  effective, 
as  well  as  more  expeditious  there,  by  removing  the  obnoxious 
party  and  appointing  a  suitable  one  in  his  place,  than  it  could 
possibly  be  in  a  court  of  equity,  through  the  cumbrous  machinery 
of  appointing  receivers.  So  that  bills  for  the  administration  of 
the  assets  of  deceased  persons  in  the  Court  of  Chancery,  through 
the  agency  of  their  officers,  which  are,  or  were,  of  every-day 
occurrence  in  England,  while  the  jurisdiction  of  the  ecclesiastical 
courts  continued  over  probate  matters,  almost  never  occur  in  the 
American  states,  unless  under  a  suggestion  of  fraudulent  con* 
nivance  or  combination,  or  where  the  power  of  the  courts  of  pro- 
bate are  inadequate  to  effect  the  desired  equitable  results.^ 

25.  Where  there  is  a  controversy  between  different  claimants 
in  regard  to  the  payment  of  a  legacy,  and  the  matter  is  in  liti- 
gation, the  executor  may  pay  the  money  into  court,  and  be 
allowed  to  retain  out  of  the  estate  the  costs  of  such  payment 
into  court,  those  of  paying  it  out  again  being  borne  by  the 
legatee.® 

26.  In  some  cases  where  executors  have  become  indebted  to 
the  estate  in  the  course  of  administration,  a  court  of  equity  will 
direct  that  a  legacy  due  them  be  applied  towards  such  indebt- 
edness.^ 

11«    Pajrment  will  be  presamedy  under  circomstaQces,  after  the  lapse  of  twenty 
years.    Andrews  v.  Sparliawk,  13  Pick.  393. 

"  In  re  Cawthome,  12  Bear.  56. 

*  Skinner  v.  Sweet,  8  Madd.  244. 


CHAPTER   Xr. 

THE  LIABILITY  OF  THE  EXECUTOR  OR  ADMINISTRATOR  PER- 
SONALLT,  BY  REASON  OF  ms  OWN  ACTS. 

1.  The  nile  formerly  wm,  that  the  representative  became  personally  liMt  npon  aU 

contracts  of  his  own,  even  in  his  official  capacity. 

2.  It  is.  now  settled  that  a  promise,  as  executor,  if  within  his  anthority  as  snch,  will 

not  create  any  personal  responsibility. 

3.  An  account  stated  of  matters  between  the  testator  and  the  creditor,  by  the  execntor, 

will  create  no  personal  responsibility. 

4.  Bat  promises  for  money  lent,  or  bad  and  reoeiyed  by  the  representative,  as  mtb, 

bind  him  personally. 

5.  So  on  counts  for  use  and  occupation,  for  goods  sold  and  delivered,  or  labor  and 

materials  famished  to  or  by  the  personal  representative,  in  that  capacity,  he  is 
personally  liable,  all  this  being  beyond  his  authority  as  such. 

6.  Promise  for  interest  doe  on  contract  of  deceased  does  not  bind  representative  per- 

sonally. 
7;  How  far  the  possession  of  assets  sufficient  consideration  for  new  promise  by  repre- 
sentative in  personal  capacity.    It  would  seem  not  enough. 

8.  How  the  representative  may  make  himself  personally  liable. 

(I.)  Most  be  new  contract  upon  new  consideration.  Forbearanee  to  sue  held 
sufficient.  Legacy.  Credit  for  additional  purchase  sufficient.  So  also 
the  surrender  of  title-deeds  by  attorney.  Justice  Williams  holds  posses- 
sion of  assets  sufficient  consideration  for  new  promise. 

(2.)  The  promise  of  the  executor  or  admblstrator  must  be  in  writing.  Bat  in 
America  oonsideFation  need  not  appear  in  the  writing. 

(n,  21.)  Disousaion  of  some  of  the  groonds-of  perscwal  responsibili^  for  debts 
of  deceased  persons. 

9.  If  representative  undertake  to  perform  an  award,  he  is  bound  personally. 

10.  But  if  the  award  be  only  that  the  estate  is  indebted,  and  no  finding  that  repre- 
sentative shall  pay,  be  is  not  so  bound. 

U  and  n.  24.  How  far  representative  bound  by  contraets  executed  under  power  bf 
attorney  in  fact 

§  41.    1.  It  seems  to  have  been  supposed,  until  a  compara- 

* 

tively  late  period,  that  whenever  the  personal  representative  was 
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sued,  upon  any  promise  or  contract  made  after  the  decease  of 
the  testator  or  intestate,  that  the  defendant,  if  liable,  would  be 
held  in  his  personal  capacity,  and  the  judgment  be  de  bonis 
propriis.^ 

2.  But  the  later  cases  establish  the  point  beyond  question, 
that  where  the  suit  is  based  upon  a  contract  or  promise,  merely 
<u  executor  or  administrator^  if  within  his  authority  as  such,  the 
judgment  will  be  only  de  bonis  testatoris,  and  not  de  bonis  pro- 
priis.  Thus,  where  upon  a  submission  to  arbitration  it  was 
specially  agreed  the  death  of  either  party  should  not  revoke  the 
power  or  the  arbitrator,  and  the  arbitrator,  after  the  death  of  the 
party,  awarded  that  the  executor  should  pay  the  other  party 
a  sum  of  money,  and  the  suit  was  based  upon  these  facts  and 
the  promise  of  the  executor  to  pay,  it  was  held  he  was  not 
thereby  charged  personally,  but  as  executor  only,  and  that 
judgment  could  not  be  given  de  bonis  propriis.^ 

3.  As  before  intimated,  it  seems  now  to  be  entirely  well 
settled,  that  an  action  upon  an  account  stated,  of  matters  be- 
tween the  deceased  and  the  creditor,  made  by  the  creditor  with 
the  personal  representative,  will  only  bind  the  latter  in  his  repre- 
sentative capacity,  and  to  the  extent  of  assets  in  his  hands.^ 
And  it  seems  that  it  will  make  no  difference  whether  the  ac- 
eount  is  alleged  to  have  been  stated  of  money  due  from  the 
testator  to  the  plaintiff,  or  of  money  due  from  the  defendant,  as 
executor,  to  the  plaintiff.^ 

4.  But  it  seems  that  upon  a  promise  by  the  executor  for 

^  Trewinian  v.  Howell,  Cro.  Eliz.  91;  Hawkes  v.  Saandera,  1  Cowp.  2S9; 
Jennings  v,  Newman,  4  .T.  R.  347. 

*  Dowse  V.  Coxe,  3  Bing.  20 ;  Powell  v.  Graham,  7  Taunt.  580. 
»  Ashby  V,  Ashby,  7  B.  &  C.  444. 

*  Powell  V.  Graham,  7  Taunt.  580  ;  Ashby  v.  Ashby,  7  B.  &  C.  444.     But  it 
is  held  otherwise  in  Rose  v.  Bowler,  1  H.  Bl.  108 ;  Cory  ton  v.  Lithebye,  2  Saund. 
117  e.    The  present  rule,  and  the  more  reasonable  one,  as  it  seems  to  us,  is  un- 
questionably that  stated  in  the  text,  so  conceded  by  counsel  in  Corner  v.  Shew 
3  M.  &  W.  350.     See  also  Batard  o.  Hawes,  2  E.  &  B.  287. 
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money  lent  to  him  as  such,  or  for  money  had  and  received 
by  him  as  such,  the  judgment  will  be  de  bonis  propriis,  and 
he  cannot  claim  the  benefit  of  a  judgment  de  bonis  testa- 
toris,  to  which  the  plea  of  plene  administravit  will  be  a  fuU 
answer.^ 

5.  So,  on  a  count  against  the  executor  or  administrator  for 
use  and  occupation  after  the  death  of  the  testator,  upon  a  prom- 
ise by  him  as  executor,  it  has  been  held  that  he  is  personally 
liable.^  So,  counts  against  the  executor  or  administrator  for 
goods  sold  and  delivered  to  him  as  such,  or  for  work  and  labor 
and  materials  furnished  him,  in  his  capacity  of  executor  or  ad- 
ministrator, and  alleging  a  promise  in  such  capacity  to  pay  for 
the  same,  must  charge  him  personally  if  at  all,  since  he  has  no 
power  to  do  such  acts  except  in  his  personal  capacity .^ 

6.  But  a  count  alleging  that  tlie  personal  representative  is 
indebted  for  interest  due  for  forbearance  of  the  debt,  where  the 
decedent  promised  to  pay  interest,  and  that  his  representatives 
should  do  the  same  as  long  as  the  debt  should  be  forborne,  the 
obligation  is  not  personal,  but  only  in  his  representative  ca- 
pacity.® 

7.  It  seems  to  be  conceded,  that  the  naked  promise  of  the 
personal  representative  to  pay  the  debt  of  the  deceased,  if  there 

^  Boee  V.  Bowler,  1  H.  Bl.  lOS  ;  Jennings  v.  Newman,  4  T.  B.  347  ;  Brigden 
V.  Farkes,  2  B.  &  F.  424.  Bat  the  personal  representative  may  mortgage  the 
estate  for  money,  borrowed  on  behalf  of  the  estate,  when  that  becomes  neces- 
sary. Burt  v.  Trueman,  29  L.  J.  Ch.  902.  But  in  this  case  the  executor  having 
accepted  wine  instead  of  money,  for  a  considerable  portion  of  the  debt,  it  was 
held  sufficient  evidence  that  the  debt  was  not  created  solely  for  the  benefit  of 
the  estate,  and  that  this  was  known  to  the  mortgagee,  and  that  his  mortgage  was 
therefore  invalid. 

"  Wigley  V,  Ashton,  3  B.  &  Aid.  101.  But  see  Atkins  9.  Humphrey,  2  C.  B. 
654. 

^  Comer  v.  Shew,  3  M.  &  W.  350.  So  the  common  count  for  interest  on  the 
ground  of  forbearance,  daring  the  time  of  the  personal  represent-ative,  charges 
him  personally. 

*  Bignell  v,  Harpur,  4  Exch.  778. 
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be  no  assets,  is  a  mere  nudum  pactum.®  But  when  it  is  said 
that  it  is  not  requisite  to  aver  that  the  personal  representative 
had  assets  sufficient  to  pay  the  debt,  it  must  be  understood  of 
those  cases  where  the  promise  of  the  personal  representative 
is  upon  some  other  sufficient  consideration.  If  the  promise  is 
based  upon  the  having  of  assets  applicable  to  the  payment  of 
the  debt,  and  that  is  regarded  as  a  sufficient  consideration  to 
uphold  a  promise  of  payment  by  the  executor  in  his  private 
capacity,  it  would  seem  necessary  to  allege  the  existence  of 
Buch  assets.  But  it  may  be  questioned  how  far  the  mere 
possession  of  assets  will  be  sufficient  to  bind  the  personal 
representative,  in  his  private  capacity,  by  a  mere  promise  of 
payment.  It  would  seem  there  should  be  some  other  separate 
and  distinct  consideration,  and  that  it  should  be  apparent  that 
this  consideration  moved  between  the  new  parties,  and  that  the 
undertaking  of  the  personal  representative  was  on  his  own 
account.  As  where  the  creditor  forbears  to  pursue,  or  waives 
some  portion  of  his  security  or  remedy,  and  in  consideration 
thereof  the  executor  or  administrator  promises  to  pay  the  debt.^^ 

8.  We  come  then  to  the  consideration  of  the  grounds  upon 
which  the  executor  or  administrator  may  make  himself  person- 
ally liable  for  the  debt  of  the  deceased,  or  for  any  claim  of  debt, 
or  of  any  other  character,  against  the  estate  so  represented  by 
them. 

(1.)  There  must  be  a  new  and  distinct  contract  by  the  per- 
sonal representative,  assuming  personal  responsibility  for  the 
claim,  and  this  contract,  unless  under  seal,  must  be  upon  valid 


'  Peanon  v,  Henry,  5  T.  R  6,  8 ;  Rann  t;.  Hughes,  7  T.  R.  850,  n.  (a)  ;  s.  c. 
in  the  House  of  Lords,  4  Br.  P.  Cas.  27. 

"  Templeton  v.  Bascom,  83  Vt.  R.  132.  See  also  Powell  v,  Graham,  7 
Taont  580,  opinion  of  Gibhs,  Ch.  J.  And  any  act  of  the  personal  represent- 
ative, whereby  he  admits  assets  in  his  hands  to  meet  a  legacy  or  other  charge 
upon  the  estate,  will,  prima  facie,  render  him  liable  to  respond.  Chaigneau  v. 
Bryan,  10  Ir.  Ch.  172 ;  Dig.  6  Jur.  N.  s.  79. 
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legal  consideration  moving  between  the  parties  thereto.^^  It 
becomes  often  a  very  nice  question  what  precise  consideration 
will  be  sufficient  upon  which  to  found  a  new  promise  by  the 
executor  or  administrator  to  answer  for  the  debt  of  the  deceased. 
Forbearance  towards  the  representative  in  regard  to  enforcing 
the  debt,  it  has  repeatedly  been  held,  will  be  regarded  as  a  suffi- 
cient consideration.^  But  a  promise  to  pay  a  debt,  on  the  con- 
sideration of  forbearance,  to  be  valid,  must  be  from  one  bound 
in  some  case  and  to  some  extent,  or  in  some  capacity,  to  pay, 
or  at  least  there  must  be  some  such  ground  of  claim  on  the 
part  of  the  creditor.^  But  if  the  defendant,  being  executor, 
promise  to  pay  a  legacy  in  consideration  of  forbearance  to  sue 
for  it,  he  is  bound,  and  it  is  not  material  whether  he  have  assets 
or  not.^^    The  rule  is  reaffirmed  in  more  recent  cases.^ 

It  has  been  held  that  a  promise  by  the  administrator  to  pay 
the  debt  of  the  deceased,  in  consideration  of  credit  for  an  addi- 
tional purchase  in  the  same  line,  is  upon  a  valid  consideration, 
and  biuding.^^  So,  where  the  attorney  surrendered  deeds  to  the 
executor,  which  were  useful  to  him  in  the  settlement  of  the 
estate,  upon  a  promise  by  the  executor  to  pay  his  whole  bill 
against  the  estate  as  well  as  against  the  executor,  it  was  held 
a  binding  promise.^^  It  is  laid  down,  in  general  terms,  by  Mr. 
Justice  Williams,  in  his  excellent  treatise,^  "That  if  an  ex- 
ecutor or  administrator  promises  in  writing  that,  in  consider- 
ation of  having  assets,  he  will  pay  a  particular  debt  of  the 

"  Lord  Hardwieke^  in  Reech  v.  Eennegal,  1  Ves.  Sen.  123,  186. 

^  Johnson  r.  Whitcbcott,  1  Roll.  Ab.  24  ;  Gardner  v.  Terence,  id.  15 ;  Hawes 
V.  Smith,  2  Lev.  122. 

"  Fish  17.  Richardson,  Yelv.  55,  56  ;  s.  C.  Cra  Jac.  47. 

^*  Davis  V.  Reyner,  2  Lev.  3 ;  Ridout  v.  Bristow,  1  Cr.  &  J.  231. 

^  Childs  V.  Monins,  2  Brod.  &  Ring.  460 ;  Barnard  v.  Fumfrett,  5  M.  &  Cr. 
66,  71.    See  Bank  of  Troy  v.  Topping,  9  Wendell,  278  ;  s.  c.  13  id.  557. 

»  Wheeler  v.  Collier,  Cro.  Eliz.  406. 

"  Hamilton  t;.  Incledon,  4  Br.  P.  C.  4. 

»  2  Executors,  1617. 
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testator  or  intestate,  he  may  be  sued  on  this  promise  in  his 
indi?idaal  capacity,  and  the  judgment  against  him  will  be  in 
de  bonis  propriis«" 

(2.)  It  must  also  appear,  that  the  undertaking  of  the  executor 
or  administrator,  for  the  debt  of  the  deceased,  is  in  writing,  as 
well  as  upon  sufficiebt  consideration.  The  language  of  the 
English  statute  is,  —  ^  That  no  action  shall  be  brought  whereby 
to  charge  any  executor  or  administrator  upon  any  special  prom- 
ise to  answer  damages  out  of  his  own  estate,"  Scc.j  ^^  unless  the 
i^reement,"  Ac,  ^^  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  thereby."  ^ 

• 

And  most  of  the  American  statutes  are  substantially,  and  many 
of  them  identically,  the  same,  except  that  by  the  construction 
of  the  English  statute  it  was  held,  that  the  consideration  of  the 
promise,  as  well  as  the  promise  itself,  must  be  in  writing ;  ^  yet 
in  some  of  the  American  states  by  construction,  and  in  others 
by  express  statute,  it  is  made  sufficient  to  bind  the  party,  if  the 
contract  sufficiently  appears  by  the  writing,  and  the  consider- 
ation is  otherwise  proved.^ 


■  20  Car.  2,  ch.  8,  §  4. 

*  Wain  V.  Warlters,  5  East,  10;  Saunders  v.  Wakefield,  4  B.  &  Aid.  595. 

*  Mass.  Gen.  Stats,  ch.  105,  §  2 ;  Leonard  v.  Vredenburgb,  8  Johns.  29 ; 
Bailejr  r.  Freeman,  11  id.  221 ;  Packard  v,  Richardson,  1 7  Mass.  R  122 ;  Smith  v, 
Ide,  S  Vt  B.  290 ;  Sage  v.  Wilcox,  6  Conn.  R.  81.  There  are  some  few  English 
cases  where  it  has  heen  held,  that  if  one  who  is  not  executor  or  administrator, 
for  sufficient  consideration,  promises  to  assume  all  the  debts  of  a  deceased  per- 
son, as  if  it  be  upon  consideration  that  he  is  made  co-administrator,  that  it  will 
be  Talid,  although  not  in  writing.  Tomlinson  v.  Gill,  Amb.  880.  Lord  Hard- 
toiche  here  said  ihis  undertaking  could  only  be  enforced  in  equity,  not  being 
made  to  the  creditors  or  any  particular  creditor.  If  it  were  not  for  the  appar- 
ent respect  paid  the  case  by  stating  it  at  length,  we  should  have  supposed  that 
nch  a  negotiation  was  mere  bravado,  which  could  not  be  enforced  by  any  tri- 
bonal  But  the  case  seems  to  have  been  recognized  by  Lord  Northington^  in 
Griffith  9.  Sheffield,  1  Eden.  78,  and  by  Sir  Wm.  Grant,  in  Gregory  v.  Williams, 
3  Mer.  582,  590.  But  we  very  much  question  whether  any  American  court  would 
ever  attempt  to  enforce  any  such  undertaking  in  any  tribunal    And  it  seems 

25* 
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9.  It  seems  to  be  settled,  that  if  the  personal  representative 
refer  disputes  between  a  creditor  of  the  estate  and  the  deceased 
to  arbitration,  and  in  the  submission  stipulate,  generally,  to  pay 
the  amount  of  the  award,  he  will  be  bound  personally  by  the 
award.^ 

10.  But  if  the  award  be  only  that  the  amount  is  due  from 
the  estate,  and  there  be  no  order  or  finding  that  the  personal 
representative  shall  pay  the  amount,  he  will  not  be  liable  unless 
he  have  assets,  or  only  to  that  extent.^ 

to  have  been  referred  to  bj  Sir  William  Grant  more  for  the  argument  of  Lord 
Hardwickei  that  one  from  whom  the  consideration  moves  may  enforce  the  prom- 
ise in  equity  for  the  benefit  of  the  partj  ultimately  to  be  benefited.  That  may 
be  true  in  many  cases,  although  contrary  to  the  common  course  of  procedure  in 
a  court  of  equity. 

In  a  recent  case  in  Vermont,  (Templeton  v,  Bascom,  S8  Yt.  R  182,)  it  was 
decided  that,  where  the  defendant,  being  sole  heir  to  an  estate,  promised  the 
plaintiffs,  who  had  an  acknowledged  valid  claim  against  the  estate,  that  if  they 
would  take  no  steps  to  enforce  such  claim  he  would  pay  it  very  soon,  or  upon 
request,  the  promise  was  valid,  and  not  within  the  statute  of  frauds,  not  b^ing 
founded  upon  the  consideration  of  the  debt  of  the  deceased,  but  upon  forbear- 
ance. And  in  Ridout  v.  Bristow,  1  Cr.  &  J.  281,  it  was  decided  that  where  the 
widow  gave  her  promissory  note  for  the  debt  of  her  late  husband,  being  ad- 
ministratrix, that  the  note  was  valid  on  its  &ce,  and  superseded  the  necessity 
of  proving  assets,  and  Bayley,  J.,  said  he  would  **  go  still  further  and  say,  that 
it  was  not  competent  for  her  to  show  that  there  were  no  assets."  And  in  a  late 
case,  where  the  executor  continued  the  testator's  business  in  the  name  of  hia 
firm,  pursuant  to  directions  in  the  will,  and  gave  a  promissory  note  to  one  of  the 
creditors,  being  ignorant  at  the  time  of  the  insolvency  of  the  estate,  it  was  held 
that  he  was  personally  liable  upon  the  note.  Lucas  v.  Williams,  3  Gif.  150.  So 
where  the  executors  continue  the  testator^s  business  of  an  innkeeper,  tiiey  are 
responsible  for  the  safe-keeping  of  the  goods  of  the  guests,  either  on  the  implied 
contract  or  in  tort    Morgan  v,  Ravey,  6  H.  &  N.  265. 

"  Barry  v.  Rush,  1  T.  R  691 ;  Worthington  v.  Barlow,  7  T.  R.  458 ;  Red- 
dell  V.  Sutton,  5  Bing.  200. 

"  Pearson  v.  Henry,  5  T.  R.  6 ;  Worthington  v.  Barlow,  7  T.  R  453 ;  Love 
V.  Honeyboume,  4  Dow.  &  Ry.  814.  But  a  judgment  by  default  agunst  an 
executor  in  respect  of  his  testator's  debt  is  an  admission  of  assets,  and  binds 
the  executor's  own  personal  and  real  estate  as  fully  as  if  it  were  his  own  debt. 
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11.  An  executor  or  administrator  has  sometimes  been  held 
responsible  upon  bills  and  other  contracts  given  by  attorneys  in 
fact,  under  a  power,  for  the  amount  of  debts  due  from  the 
estate.  This  will  depend,  of  course,  mainly  upon  the  extent 
of  the  power,  which  must  be  determined  by  the  terms  of  each 
particular  case.^ 

ffiggins  in  re,  2  6i£  562 ;  s.  c.  7  Jar.  M.  s.  408.  And  in  such  a  case  it  was 
held  thai  the  judgment-creditor  had  a  lien  upon  the  estate  of  the  executor  prior 
to  that  of  a  later  judgment-creditor  for  his  own  debt    lb. 

*  Gardner  v.  Biullie,  6  T.  K  591,  where  it  was  held  a  mere  power  to  collect 
will  not  aathorize  the  attorney  to  draw  bills.  But  a  general  power  to  transact 
an  the  bofliness  of  the  executor,  and  to  pay,  discharge,  and  satisfy  all  debts, 
win  enable  the  attorney  to  draw  notes  or  biUs  in  the  name  of  the  principal* 
Howaid  V.  BaiUie,  2  H.  Bl.  61S. 


CHAPTER   Xri. 

GIFTS    MOBTIS    CAUSA. 

1.  General  definitions  of  snch  gifti. 

S.  Swinbome's  definitions. 

3.  Wherein  this  resembles  or  difibrs  from  a  legacy. 

4.  The  same  snbject  further  examined. 

5.  Enumeration  of  the  requisites  to  constitute  such  a  gift. 

(I.)  Must  b^  made  in  apprehension  of  death,  which  must  ensue. 

(2.)  Must  be  made  to  take  effect  only  in  the  eyent  of  death. 

(3.)  Must  be  an  actual  and  continual  change  of  possession  to  the  donee. 

(4.)  Most  doubt  arises  in  regard  to  the  delivery  of  choses  in  action. 

(5.)  Delivery  to  a  third  person  for  the  donee  suffident 

(6.)  Cash  notes  were  early  held  good  subjects  of  snch  gifts. 

(7.)  Never  any  question  that  bank-notes  and  government  securities  were  also. 

(8.)  Dnffield  v,  Elwes  first  determined  the  question,  as  to  bond  and  mortgage.  • 

(9.)  Enumeration  of  the  different  securities  making  good  gifts  mortis  causa. 
(10.)  Promissory  notes  and  other  contracts  of  donor  not  sufficient. 
(11.)  Query,  how  jRir  a  deed  of  chattels  is  equivalent  to  delivery. 

6.  Courts  of  equity  will  aid  the  donee. 

7.  Donatio  mortis  causa  may  be  made  subject  to  trust  or  condition. 

8.  Lord  Eldon's  criticisms  upon  the  subject,  in  Dnffield  v.  Elwes. 

9.  The  donee  derives  his  title  direct  from  the  donor. 

10.  One  may  remit  a  debt  by  way  of  gift  mortis  causa. 

1 1 .  This  species  of  gift  not  abrogated  by  the  statute  of  wills. 

12.  Extent  of  donor's  power  of  revocation. 

13.  Right  of  married  women  to  make  or  revoke  such  gifts. 

14.  Recent  American  cases  clearly  defining  the  essential  requisites  of  such  a  gift. 

15.  and  n.  70.  Attempts  to  limit  the  extent  of  these  gifts  have  not  proved  successful. 

16.  A  good  gift,  mortis  causa,  of  a  promissory  note,  should  give  the  donee  full 

dominion,  before  the  death  of  the  donor. 

17.  Bank  shares  must  be  transferred  to  constitute  such  gift. 

18.  All  gifts  made  during  last  sickness  presumptively  nuule  mortis  causa.    Some 

late  cases  in  New  York. 


§42.    1.  Gifts  mortis  causa  have  been  recognized,  from  a 
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very  early  day,  in  the  jurisprudence  of  civilized  states.^  Tliey 
may  be  defined  as  a  gift  of  personal  estate,  made  in  prospect  of 
death  at  no  very  remote  period,  and  which  is  dependent  upon 
the  condition  of  death  occurring  substantially,  as  expected  by 
the  donor,  and  that  the  same  be  not  revoked  before  death  .^  The 
conclusion  of  Justinian's  definition  seems  to  embrace  the  essen- 
tials of  the  gift,  viz :  the  gift  is  such  that  the  donor  prefers  him- 
self to  retain  dominion  over  it  rather  than  have  the  donee  acquire 
it.  But  he  prefers  the  donee  should  have  it  rather  than  his 
heir. 

2.  Swinburne  ^  defines  this  species  of  gift,  ^^  when  any  being 
in  peril  of  death  doth  give  something,  but  not  so  that  it  shall 
presently  be  his  that  receives  it,  but  in  case  the  giver  do  die. 
This  last  kind  of  gift  is  that  which  is  compared  to  a  legacy." 
This  author  names  two  other  species  of  gift  upon  consideration 
of  death,  but  which  are  both  gifts  inter  vivos.  1.  Where  the 
gift  is  made  absolutely  in  no  present  peril  of  death,  but  upon  the 
general  consideration  of  man^s  mortality.  2.  Where  the  gift  is 
made  in  peril  of  death,  but  is  made  irrevocable. 

3.  This  species  of  gift  so  far  resembles  a  legacy  that  it  is 
ambulatory  and  revocable  during  the  life  of  the  donor.^  But  it 
differs  from  a  legacy  in  that  it  is  not  essential  that  it  should  be 
confirmed  by  any  action,  either  of  the  probate  court  or  by  the 


*  Justin.  Inst  tit  7,  De  Donationibtis.  • 

*  Justinian,  supra,  thus  defines  it  '^  Mortis  causa  donatio  est,  quae  propter 
mortis  fit  suspicionem,  cum  quis  ita  donat,  ut  siquid  humanitiis  ei  contigisset,  ha- 
beret  is,  qui  accipit :  sin  autem  supervizisset  is  qui  donavit,  reciperet :  vel  si  eum 
donationis  poenituiaset  aut  prio  decesserit  is.  Cui  donatum  sit ...  et  in  summa, 
mortis  causa  donatio  est,  cum  magi^  se  quis.velit  habere,  quam  eum,  cui  donat ; 
magisque  eum,  cui  donat,  quam  hssredem  suum."  This  species  of  gift  will  not 
include  real  estate,  even  where  it  is  conveyed  by  deed.  Meach  v.  Meach,  24 
Vt  K  691. 

*  Part  1,  §  7. 

*  Gibbs,  Ch.  J.,  in  Bunn  v.  Markham,  7  Taunt  224,  231 ;  Merchant  v.  Mer- 
chant, 2  Bradf.  Sur.  Bep.  432.. 
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assent  of  the  executor.^  But  if  there  be  a  deficiency  for  pay- 
ment of  debts,  the  gift  cannot  take  effect,  since  it  is  but  a  volun* 
tary  gift  of  the  debtor,  and  to  take  effect  after  death.^ 

4.  The  subject  of  the  true  character,  and  the  precise  definition 
of  gifts  mortis  causa  was  very  thoroughly  examined  by  Gibson^ 
Ch.  J.^    The  learned  judge  here  criticises  the  ordinary  defini- 


*  Lord  Hardwickej  Chancellor,  in  Ward  v.  Turner,  2  Yes.  Sen.  431,  439, 
440 ;  1  Roper  on  Legacies,  3 ;  Lawson  v.  Lawson,  1  F.  Wms.  441. 

*  Lawson  v,  Lawson,  supra ;  1  Boper,  2 ;  Smith  v.  Gasen,  in  Drury  v.  Smith. 
1  P.  Wms.  404.  The  same  principle  is  abundantly  recognized  in  the  American 
courts.  Mitchell  v.  Pease,  7  Gush.  350.  But  the  fact  that  the  decree  of  the 
probate  court  chaises  the  administrator  of  the  estate  with  the  same  property 
cliumed  by  the  donee,  and  directs  its  distribution  among  the  next  of  kin,  will  not 
give  the  donee  the  right  of  appeal.    Lewis  v,  Bolitho,  6  Gray,  137. 

'  Nicholas  V,  Adams,  2  Whart  1 7,  22.  This  case  came  np  on  writ  of  error 
to  the  District  Court  of  the  city  of  Philadelphia,  where  the  subject  is  carefully 
examined,  and  will  be  found,  1  Miles,  90.  In  the  Supreme  Court  Ch.  J. 
Qtbion  said :  "  All  agree  that  it  has  no  property  in  common  with  a  legacy,  ex- 
cept that  it  is  revocable  in  the  donor's  lifetime,  and  subject  to  his  debts  in  the 
event  of  a  deficiency.  The  first  is  not  because  the  gift  is  testamentary,  but  be- 
cause such  is  the  condition  annexed  to  it ;  and  the  second,  not  because  it  is  in 
the  nature  of  a  legacy,  but  because  it  would  otherwise  be  firaudulent  as  to  cred- 
itors ;  for  no  man  may  give  his  property  who  is  unable  to  pay  his  debts." 

It  was  here  held  that  the  feet  of  the  donor  subsequently  making  his  will  was 
no  revocation  of  the  gift,  nor  did  it  indicate  such  a  recovery  from  the  apprehended 
peril  of  death  as  to  amount  to  an  implied  revocation.  Mr.  Justice  Woodward^  in 
a  late  case,  Michener  v.  Dale,  28  Penn.  St  59,  63,  defines  this  species  of  gift  to  be 
that  of  a  **  chattel  made  by  a  person  in  his  last  illness,  or  in  periculo  mortis^  subject 
to  the  implied  conditions  that  if  the  donor  recover,  or  if  the  donee  die  first,  the 
gift  shall  be  void."  The  peril  need  not  be  such  as  to  indicate  speedy  dissolu- 
tion ;  for  in  the  case  of  Nicholas  v.  Adams,  the  donor  lived  fourteen  days,  and 
made  his  will.  And  in  no  case  has  it  be^n  held,  that  it  must  appear  that  the 
donor  wa^  in  such  peril  of  immediate  death  as  to  be  incapable  of  making  his  wilL 
In  Wells  r.  Tucker,  3  Binney,  366,  the  donor  lived  three  days,  and  in  Michener 
V.  Dale,  supra,  six  hours,  and  in  neither  of  these  cases,  or  any  other,  did  it  ap- 
pear that  stress  was  laid  upon  the  fact  of  inability  to  execute  a  formal  wilL  See 
also  Weston  v.  Hight,  5  Shepley,  287  ;  Bomeman  v.  Sidlinger,  8  Shepley,  429. 

It  is  universally  held  that  such  gifts  are  not  valid,  as  against  a  creditor.  Chaae 
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tioQ  of  these  gifts,  wherein  it  is  said  that  it  must  be  made  dur- 
ing the  last  sickness,  since  the  peril  of  death  impending  from 
any  other  cause  will  render  the  gift  none  the  less  of  this  charac- 
ter, and  even  where  the  apprehension  of  death  was  merely  im- 
aginaiy  it  would  enable  the  donor  to  recall  the  gift  ai'ter  the 
apprehension,  had  passed  away  just  as  much  as  if  that  had  been 
made  an  express  condition  of  the  gift.  So  that  the  chief  differ- 
ence between  this  species  of  gift,  and  those  inter  vivos  is,  that 
the  former,  if  made  in  the  near  prospect  of  death,  and  upon 
that  consideration  moving  the  donor,  are  in  their  nature  condi- 
tional, and  may  be  revoked  whenever  that  state  of  apprehen- 
sion is  removed,  whether  any  such  condition  was  expressed  in 
the  gift  or  not.  But  gifts  inter  Vivos,  when  made  in  considera- 
tion of  death  not  being  very  remote,  nevertheless  become  abso- 
lute and  irrevocable  upon  delivery,  unless  such  condition  of  rev- 
ocation be  expressed  in  the  gift.  This  difference  is  well  illus- 
trated by  what  we  have  before  said  of  Swinburne's  definition  of 
the  three  species  of  gifts  mortis  causa. 

5.  We  shall  now  briefly  Enumerate  the  requisites  which  are 
indispensable  to  constitute  a  valid  gift  mortis  causa. 

(1.)  To  render  the  gift  finally  effectual  it  must  not  only 

V.  Bedding,  IS  Gray,  416.  But  it  is  said  bj^  Shaw,  Ch.  J.,  in  Uiis  case,  although 
it  does  not  appear  in  the  head-notes  of  the  case,  **  That  such  gifl»,  if  confirmed 
and  held  good,  do  not  impair  the  rights  of  the  widow.  Her  right  is  to  the  prop- 
erty of  which  the  husband  died  seised  or  possessed.  These  gifts  have  their  Ml 
effect  in  the  lifetime  of  the  donor.**  But  it  seems  to  us  very  questionable, 
whether  a  man  of  substance  can  be  allowed  to  dbpose  of  his  whole  estate,  and 
leave  his  widow  a  beggar,  by  the  means  of  this  species  of  gift,  which  is  clearly  of 
a  testamentary  character,  where  the  statute  expressly  provides  that  the  widow 
niaj  waive  the  provisions  of  the  will  and  come  in  for  her  full  share  of  the  per- 
somd  estate,  under  the  statute,  by  way  of  distribution.  No  sin^lar  statute  has 
ever  existed,  in  England,  in  favor  of  widows,  and  that  question  could  not  there- 
fore arise  there.  And  it  is  possible  the  American  courts  have  felt  too  reluctant 
to  recognize  the  difference,  in  this  respect,  between  the  widow  and  the  next  of 
kin.  Post,  pL  11,  15,  and  notes.  See  Cranson  v.  Cranson,  4  Mich.  Rep.  230  ; 
ante,  pt.  1,  §  1. 
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be  made  in  apprehension  of  present  peril  of  death,  but  death 
must  ensue,  without  any  perfect  remission  of  the  apprehended 
peril.  The  language  of  the  early  cases  is  quite  significant  upon 
this  point.  It  must  be  made  upon  one's  death-bed.^  And  in 
Gardner  r.  Parker,®  the  Vice-Chancellor  said,  "  This  bond  was 
given  in  the  extremity  of  sickness,  and  in  contemplation  of 
death,  and  it  is  to  be  inferred,  that  it  was  the  intention  of  the 
donor  that  it  should  be  held  as  a  gift  only  in  case  of  his  death." 
Lord  Eldon^  in  the  important  case  of  Duffield  t;.  Elwes,^^  said  : 
^^  Nothing  can  be  more  clear  than  that  a  donatio  mortis  causa 
must  be  a  gift,  made  by  a  donor  in  contemplation  of  the  ex- 
pected approach  of  death."  And  Mr.  Williams  thus  defines  this 
species  of  gift :  ^^  "  If  a  gift  be  not  made  by  the  donor  in  peril  of 
death,  i.  e.  with  relation  to  his  decease  by  illness  afiecting  him, 
at  the  time  of  the  gift,  it  cannot  be  supported  as  a  donatio 

*  Lawson  v,  Lawson,  1  P.  Wms.  441.  The  term  "  last  sickness  "  occurs  here, 
in  the  opinion  of  the  Master  of  the  Rolls,  and  this  is  the  more  common  term  in  the 
English  books.  In  the  Civil  Law,  as  already  quoted  from  Justinian,  the  point 
is  thus  defined,  **  quae  propter  mortis  fit  suspicionem,"  which  may  be  rendered, 
which  is  made  on  account  of,  or  in  consideration  of,  the  appi^hension,  suspicion, 
or  expectation  of  death  near  at  hand. 

•  3  Madd.  184. 

«>  1  Bligh,  N.  S.  6S0. 

>i  1  Wms.  Exrs.  687.  But  where  it  appears  the  gift  was  made  while  the 
donor  was  ill,  and  only  a  few  days  or  weeks  before  death,  it  will  be  presumed  the 
gift  was  made  in  contemplation  of  death,  and  in  the  donee's  last  illness.  See 
also  Tate  v.  Hilbert,  2  Yes.  Jr.  110 ;  b.  c.  4  Br.  C.  G.  286 ;  Hedges  v.  Hedges, 
Free.  Ch.  269  ;  Miller  v.  Miller,  3  P.  Wms.  356.  The  American  cases  adopt  the 
views  already  stated  as  to  the  gift  being  made  in  the  prospect  of  death,  which 
must  ensue.  Parish  v.  Stone,  14  PicL  198,  203,  204 ;  Grover  v.  Grover,  24 
id.  261,  266 ;  Raymond  v.  Sellick,  10  Conn.  480 ;  Grattan  v.  Appleton,  3  Story, 
755  ;  Dole  t;.  Lincoln,  31  Me.  R.  422 ;  Kenney  o.  Public  Administrator,  2  Bradf. 
Sur.  Rep.  319.  But  where  such  a  gift  was  attempted  to  be  made  while  sick 
with  consumption,  but  while  the  donor  was  able  to  be  about  his  ordinary  bun- 
ness  for  months  after,  but  finally  died  of  the  same  disease,  it  was  held  the  gift 
could  not  be  supported.  Weston  v.  Hight,  5  Shep.  287.  See  also  Staniland  «• 
Willott,  3  McN.  &  G.  664. 
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mortis  causa."  But  it  does  not  seem  to  be  required,  according 
to  some  cases,  that  there  be  direct  and  positive  proof  that  the 
gift  was  made  in  the  last  sickness  ;  and  the  intimation  of  Eyre^ 
C.  B.^  to  the  contrary  is  not  found  in  other  reports  of  the  case,^ 
and  is  not  regarded  as  sound  law.^^ 

(2.)  But  it  seems  agreed  on  all  hands,  that  the  gift,  to  operate 
as  a  good  donatio  mortis  causa,  must  have  been  made  to  take 
effect  only  in  the  event  of  the  donor's  death,  by  his  existing  dis- 
order.^ But,  as  we  have  before  intimated,  it  does  not  seem  in- 
dispensable to  the  validity  of  such  a  gift,  that  the  donor  should, 
in  terms,  affix  any  such  condition  to  the  gift.  But  if  it  be  made 
during  the  last  illness,  and  nothing  said  to  indicate  that  it  was 
intended  to  become  absolute  and  irrevocable  without  reference 
to  the  donor's  death,  in  the  mode  and  at  the  time  then  contem- 
plated, it  will  be  presumed  to  have  been  intended  to  be  depend- 
ent upon  that  condition.^®  And  this  species  of  gift  is  not  only 
revocable  by  the  recovery  of  the  donor  from  his  then  present 
sickness,  but  equally  at  any  time  before  his  death,  by  the  mere 
volition  of  the  donor,  in  the  same  manner,  and  to  the  same 
extent,  as  any  other  testamentary  disposition  of  property .^^    It 


"  Blount  r.  Burrow,  1  Ves.  Jr.  646. 

"  4  Br.  C.  C.  72. 

**  1  Wms.  Exra.  687  ;  1  Boper,  21 ;  Lawson  r.  Lawson,  ante,  n.  8,  1  P.  Wms. 
441 ;  MiUer  v.  Miller,  ante,  n.  11,  8  P.  Wms.  S57 ;  Hill  r.  Chapman,  2  Br.  C.  C. 
€12;  Snellgrove  v,  Baily,  S  Atk.  214. 

^  Tate  v.  Hilbert,  2  Yes.  Jr.  111.  It  is  here  held  that  a  gift,  to  take  effect 
iminediatelj,  cannot  be  regarded  as  a  donatio  mortis  causa.  Irons  v,  Smallpiece, 
2  B.  &  Aid.  551,  553,  per  AbhoU^  Ch.  J.  Tate  v.  Leitfaead,  Kay,  658 ;  Staniland 
V.  Willott,  S  Mac.  &  6.  664,  675 ;  Ogilyie  v.  Ogilvie,  1  Bradf.  Sur.  fiep.  856. 

"  1  Wms.  Exrs.  687 ;  1  Roper,  4. 

°  Merchant  v.  Merchant,  2  Bradf.  Sur.  Rep.  432.  •  The  learned  judge  here 
rtates  the  conditions  upon  which  this  species  of  gifts  depend,  very  clearly,  one 
of  which  is  the  donor^s  repentance  of  the  gift,  to  which  point  may  be  cited  abun- 
dance of  authority,  both  from  the  Civil-Law  and  common-law  writers.  Inst.  lib. 
2,  tit  7,  §  1 ;  Bracton,  lib.  2,  cap.  26,  §  1 ;  2  Kent's  Comm.  445  et  seq. ;  Parker 
V.  Manton,  27  Me.  B.  196. 

PABT  n.  26 
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seems  to  have  been  supposed,  in  some  of  the  cases  upon  this 
subject,  that  the  circumstance  that  the  donor  gave  an  uncondi- 
tional assignment  of  the  chattel  was  a  decisive  circumstance 
against  it  being  regarded  as  a  donatio  mortis  causa,  since  in 
that  class  of  gifts  the  donor  does  not  intend  to  part  with  the 
property,  except  in  the  event  of  his  decease  by  his  present  peril 
of  life.  Thus  where  the  obligee  of  a  bond,  five  days  before  her 
decease,  signed  a  memorandum,  not  under  seal,  which  was  in- 
dorsed upon  the  bond,  and  which  purported  to  be  an  assignment 
of  it,  without  consideration,  to  a  person  tp  whom  the  bond  was 
at  the  same  time  delivered,  it  was  held  that  the  facts  did  not  con- 
stitute a  good  gift  mortis  causa.^^  Lord  BrotigJiam^  Chancellor, 
said :  ^^  I  consider  the  language  of  the  assignment  itself  to  ex- 
clude the  possibility  of  treating  this  as  a  donatio  mortis  causa." 
But  we  shall  recur  to  this  subject  again  under  the  point  of  gifts 
of  choses  in  action. 

(3.)  There  must  be.  an  actual  delivery  of  the  chattel  to  the 
donee,  so  as  to  transfer  the  possession  to  him,  in  order  to  con- 
stitute a  good  gift  mortis  causa.  The  cases  are  very  numerous 
upon  this  point,  presenting  the  question  in  every  conceivable 
aspect,  but  all  concurring  that  there  must  be  a  substantial,  tan- 
gible, and  visible  change  of  the  possession  to  the  donee,^^  or  to 
some  one  in  trust  for  him.^    And  it  seems  to  be  essential  to  the 


^  Edwards  v.  Jones,  1  My.  &  Cr.  226. 

»  Ward  r.  Turner,  2  Ves.  Sen.  481. 

^  Wells  V.  Tucker,  3  Binn.  366,  where  the  delivery  was  to  the  wife  of  the 
donor  for  the  use  of  the  donee,  and  it  was  held  sufficient.  See  also  Bloomer  v. 
Bloomer,  2  Bradf.  Sur.  Kep.  339,  347,  where  the  learned  Surrogate  said: 
*^  The  truth  is,  a  will  under  our  laws  is  substantially  a  donatio  mortis  causa, 
that  is,  a  gifl  to  take  effect  on  death,  the  donation  being  completed  by  the  act  of 
the  executor  or  administi^ator.  A  real  donatio  causa  mortis  is  made,  by  the 
donor  being  his  own  executor.  There  is  no  difference  in  the  nature  of  these 
things,  but  only  in  the  incidents  flowing  from  the  method  of  giving  title,  A 
donatio  mortis  causa  has  the  substantial  qualities  of  a  legacy  in  being  ambula- 
tory or  revocable.  Its  completion  is  conditioned  or  contingent  upon  death.  It 
may  be  reclaimed  or  revoked  during  the  donor's  life.    It  is  subject  to  the  debts 
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raliditj  of  the  gift  that  the  possession  should  continue  in  the 
doiiee,  or  in  some  one  else  for  his  use,  until  the  decease  of  the 
donor.  For  if  the  possession  be  resumed  bj  the  donor,  it  may 
fairly  be  regarded  as  evidence  of  the  revocation  of  the  gift,  since 
that  is  always  in  the  power  of  the  donor  during  his  life.^^  The 
language  of  Abbott^  Ch.  J.,®  is  very  explicit.  "  It  is  a  well- 
established  rule  of  law,  that  a  donatio  mortis  causa  does  not 
transfer  the  property  without  an  acttial  delivery.'^  By  this  is  to 
be  understood  the  actual  tradition  of  tlie  thing  into  the  hands 
of  the  donee,  or  of  some  one  for  him.^    The  purse,  the  ring,  the 


of  the  deceased,  and  in  England  has  been  declared  by  statute  to  be  liable  to 
legacy  daties.  (Bonn  v.  Markham,  7  Taunt  231 ;  Drury  v.  Smith,  1  P.  Wms. 
406;  2  Ves.  Sen.  484;  Tate  r.  Hilbert,  2  Ves.  Jun.  120.)  In  one  of  the 
earliest  cases,  Lord  Ccwper,  in  defining  this  gift,  says,  *  If  the  donor  dies,  it  shall 
operate  as  a  legacy.'  (Hedges  v.  Hedges,  Free.  Ch.  269.)  By  the  Civil  Law,  if 
the  donee  died  before  the  donor,  the  gift  lapsed.  (Inst  lib.  2,  tit  7,  §  1.)  Before 
the  time  of  Justinian,  there  was  some  doubt  as  to  the  true  character  of  these  den 
nations,  some  classing  them  with  last  wills  and  legacies,  others  with  donations 
inter  yivos  ;  and  to  resolve  this,  it  was  determined  they  should  be  treated  as  leg« 
ftcies.  *•  Hsc  mortis  causa  donationes  ad  exemplum  legatorum  redasts  sunt  per 
omnia.'  (Inst  lib.  2,  tit  7,  §  1 ;  Cod.  lib.  8,  tit  57,  §  4.)  It  also  appears  that, 
by  the  Civil  Law,  donations  inter  vivos  were  revoked  if  the  donor  had  no  chil- 
dren, and  happened  to  have  children  bom  to  him  afterwards.  (Cod.  lib.  8,  tit  56, 
f  8 ;  Domat,  §  S ;  2  Burge,  Com.  147.)  By  the  French  Code,  ordinary  donations 
are  absolutely  revoked  by  the  birth  of  children.  (2  Burge,  205.)"  And  see 
Kenney  o.  Public  Adm.  id.  819 ;  Sessions  v.  Moseley,  4  Cush.  87. 

"  Ward  V.  Turner,  2  Ves.  Sen.  431,  433;  Bunn  v.  Markham,  7  Taunt  224. 
In  this  last  case  the  donor  had  called  for  the  India  bonds,  bank-notes,  and  guineas 
to  be  brought  out  of  his  iron  chest  and  laid  upon  his  bed.  He  then  caused 
them  to  be  sealed  up  in  three  parcels,  and  the  amount  of  the  contents  to  be 
written  on  them  with  the  words :  "  For  Mrs.  and  Miss  C."  the  plaintiffs ;  he 
then  directed  the  parcels  to  be  locked  up  in  the  iron  chest,  and  the  keys  to  be 
sealed  up  and  directed  "  to  be  delivered  to  J.,"  his  solicitor,  and  one  of  his  exec- 
utors, after  his  death,  and  replaced  in  his  own  custody  near  his  bed,  and  after- 
wards spoke  of  the  property  as  given  to  plaintiffs.  It  was  held  this  did  not 
amount  to  a  good  delivery  and  continuing  custody  in  the  donees,  so  as  to  create 
a  donatio  mortis  causa. 

*  Irons  9.  Smallpiece,  2  B.  &  Aid.  551. 

"  Drury  v.  Smith,  1  P.  Wms.  404 ;  Lawson  v.  Lawson,  id.  441. 
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jewel,  or  the  watch,  must  be  given  into  the  hands  of  the  donee, 
either  by  the  donor  or  hj  his  order.**  Thus  where  the  donor, 
being  in  a  declining  state  of  health,  delivered  a  locked  cash-box 
to  the  donee,  telling  her  to  go,  at  his  death,  to  his  son  for  the 
key,  and  that  the  box  contained  money  for  herself,  and  entirely 
at  her  disposal  after  he  was  gone ;  but  that  he  should  want  it 
every  three  months  whilst  he  lived.  The  box  was  twice  deliv- 
ered to  the  donor,  at  his  request,  and  he  delivered  it  again  to  the 
donee,  and  it  was  in  her  possession  at  his  decease.  The  box 
was  broken  open,  by  the  donee,  after  the  death  of  the  donor,  and 
found  to  contain  a  check  of  £500,  drawn  by  a  third  party  in 
favor  of  the  donor,  and  inclosed  in  a  cover  indorsed  with  the 
donee's  name ;  and  the  key  of  the  box,  which  the  donor's  son  had 
refused  to  deliver  to  the  donee,  had  a  piece  of  bone  attached  to 
it,  with  the  donee's  name  written  upon  it.  It  was  held  there 
was  no  sufficient  delivery  to  constitute  a  good  donatio  mortis 
causa.  Sir  Launcelot  Shadwell^  Y.  C,  held,  that  this  was  part- 
ing with  the  manual  custody  of  the  box,  but  so  retaining  the 
dominion  over  its  contents,  that  it  could  not  be  fairly  said  to 
have  been  surrendered  into  the  possession  and  control  of  the 
donee.^  The  same  rule,  substantially,  has  prevailed  in  the 
American  courts.  In  South  Carolina,^  it  was  held  that  there  is 
no  difference  in  regard  to  the  delivery  which  is  required  in  gifts 
mortis  causa  and  other  cases  of  parol  gifts.  In  all  such  cases 
the  question  is,  whether  the  donor  has  parted  with  his  dominion 


••  1  Wms.  Exre.  690. 

*  Reddel  v,  Dobree,  10  Sim.  244 ;  Hawkins  v.  Blewitt,  2  £^.  N.  P.  C. 
66S.  There  seems  no  question  that  the  deliver^'  of  the  key  of  a  warehouse,  in 
the  name  of  the  goods  contained  therein,  will  be  a  good  delivery,  since  this 
has  repeatedly  been  held  sufficient  to  avoid  the  effect  of  the  statute  against 
fraudulent  conveyances  of  chattels  to  defeat  or  delay  creditors.  As  to  the  neces- 
sity of  full  and  perfect  delivery,  see  Huntington  v.  Gilmore,  14  Barb.  243.  The 
delivery  must  be  made  according  to  the  nature  of  the  subject-matter  of  the  gift. 
Hitch  V.  Davis,  3  Md.  Ch.  Dec.  266. 

*  Murdock  v.  M'Dowell,  1  Nott  &  McCord,  287. 
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oyer  the  property,  or  no.  But  the  form  of  transmitting  the  pos- 
session is  not  essential.  The  delivery,  by  the  husband,  of  a 
bond  evidencing  the  debt  of  tlie  wife  on  account  of  her  separate 
estate,  be  at  the  same  time  declaring  his  intention  to  forgive  thd 
debt,  was  held  efiectuai  for  that  purpose.^ 

(4.)  The  most  serious  question  has  arisen,  both  in  the  English 
and  American  courts,  in  regard  to  what  constituted  a  sufficient 
delivery  of  a  chose  in  action  to  make  a  good  donatio  mortis 
causa.    In  one  case,^  the  testator  having  frequently  declared 


*  Gardner  v.  Gaidner,  22  Wendell,  526 ;  Bradley  v.  Hunt,  5  Gill  &  J.  54. 
Bat  see  Sims  v.  Walker,  S  Humph.  50S ;  Miller  v.  Jeffress,  4  Gratt  472  ;  Mer- 
chant V.  Merchant,  2  Bradf.  Sur.  Rep.  432.  The  American  cases  all  require 
actoal  and  continued  change  of  possession  in  order  to  perfect  a  donatio  mortis 
causa.  Brown  v.  Brown,  18  Conn.  410;  Meach  v.  Meach,  24  Yt.  R.  591.  But 
there  is  some  refinement  as  to  what  constitutes  such  delivery.  In  regard  to 
choses  in  action  all  that  seems  requisite  is,  that  the  paper  be  handed  over  to  the 
donee  or  to  some  one  for  his  use,  without  any  written  assignment  or  indorsement, 
and  that  equally,  whether  the  security  be  negotiable  or  not.  Sessions  v.  Mose- 
ley,  4  Cnsh.  87 ;  Bates  v.  Kempton,  7  Gray,  382.  See  also  Craig  v.  Craig,  3 
Barb.  CL  76, 117, 118 ;  Dole  v.  Lincoln,  31  Me.  R.  422. 

"  Bryson  ».  Brownrigg,  9  Vesey,  1.  In  the  case  of  Smith  v.  Smith,  2 
Strange,  955,  the  donor  lodged  at  the  donee's  house,  and  had  plate  and  fumi- 
tore  there,  and  said  that  what  he  brought  there  he  never  intended  to  carry 
away,  but  gave  directly  to  the  defendant's  wife.  The  donor,  when  he  went  out 
of  town,  left  the  key  of  his  rooms  with  the  defendant.  This  was  held  such  a 
mixed  possession  as  not  to  perfect  the  gifl.  Bat  this  is  clearly  not  a  case  of 
donatio  mortis  causa,  although  so  called  in  the  report,  there  being  no  peril  of 
death  at  the  time  of  the  gift,  and  there  is  no  effectual  change  of  possession. 

Some  of  the  cases  seem  to  regard  it  as  no  sufficient  delivery  to  create  a  valid 
donatio  mortis  causa,  where  the  articles  are  already  in  the  possession  of  the 
donee,  or  in  that  of  a  third  person,  and  no  change  is  made,  although  the  third 
penon  is  notified  of  the  gift  and  agrees  to  keep  it  for  the  donee.  But,  upon 
ininciple,  we  think  this  cannot  be  muntained.  As  a  general  rule,  mere  notice 
to  a  third  party,  in  whose  custody  a  chattel  is,  of  the  transfer  of  the  title, 
effects  a  corresponding  change  of  possession ;  and  where  the  bsulee  consents  to 
hold  the  article  for  the  donee,  there  can  be  no  question  the  possession  is  effect- 
ually changed  for  all  purposes.  This  principle  is  recognized  in  Waring  v, 
Bdmonds,  11  Md.  R.  424.    It  is  in  effect  nothing  less  than  the  ordinary  case  of 

26* 
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his  intention  to  give  ^200  to  one  of  his  daughters,  in  order  to 
make  her  equal  with  the  elder  daughter,  selected  two  securities, 
one  a  bond  of  £100  and  the  other  a  mortgage  of  £100,  and 
directed  his  wife  to  take  them  out  of  the  drawer,  where  they  lay 
with  other  securities  and  papers  of  the  testator,  and  to  lay  them 
distinctly  by  themseWes  in  another  drawer,  as  and  for  the  prop- 
erty of  such  daughter,  then  a  minor,  which  she  did  accordingly, 
and  pointed  them  out  to' the  donee  as  hers,  and  they  were  sev- 
eral times  afterwards  spoken  of  by  the  testator  as  her  property. 
The  testator,  in  giving  and  in  speaking  of  the  securities  after- 
wards, said,  as  they  were  good  the  money  had  better  remain 
upon  them  till  the  daughter  should  marry.  The  securities  re- 
mained in  that  position  until  the  death  of  the  testator,  in  the 
lower  drawer  of  the  bureau  of  the  testator,  of  which  the  wife 
always  kept  the  key.  The  interest  on  these  securities,  which 
arose  after  the  gift,  was,  by  the  direction  of  the  testator,  paid  to 
tlie  donee  as  her  own  money.  The  widow,  after  the  death  of 
the  testator,  continued  to  keep  the  securities  for  the  donee,  at 
her  request.  Sir  William  Grcmt  regarded  it  as  no  sufficient 
delivery,  but  as  resting  merely  in  the  mtention  of  the  testator, 
and  not  as  amounting  to  an  executed  gift. 

(5.)   There  can  be  no  question  that  a  delivery  to  a  third  person 
for  the  benefit  of  the  donee  will  be  sufficient,  provided  the  donor 


the  aasignment  of  a  fund  in  the  hands  of  a  third  party,  or  a  bill  of  exchange 
drawn  upon  a  special  fand,  or  upon  a  general  fand,  or  upon  the  credit  of  the 
drawer,  after  it  has  been  accepted.    See  post,  pL  10,  and  notes. 

In  Dole  V,  Lincoln,  31  Me.  R.  422,  it  is  held  that  the  donor  must  part  with 
all  dominion  over  the  property,  which  must  be  effectually  transferred  to  the 
donee,  so  that  if  nothing  more  be  done  bj  the  donor  it  wiU  become  the  prop- 
erty of  the  donee  from  the  time  of  the  gift  In  Cutting  v.  Oilman,  41  N.  H. 
B.  147,  it  was  held  that,  where  the  brother  on  his  death-bed  told  his  uster  she 
might  have  his  watch,  chain,  and  seals,  to  remember  him  by,  it  being  already  in 
her  charge  as  to  winding  it  up,  but  remaining  where  it  was  placed  at  the  begin- 
ning of  his  sickness,  that  there  was  no  sufficient  delirery  to  oonstitote  a  good 
donatio  mortis  causa. 
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part  with  all  control  orer  the  subject  of  the  gift.  But  so  long 
as  the  donor  retains  control  orer  it,  the  holder  is  regarded  as  his 
agent,  and  the  direction  to  keep  it  for  the  donee  will  not  amount 
to  any  present  delivery  sufficient  to  create  a  donatio  mortis 
causa.®  Thus,  in  the  last  case  cited,  the  donor  having  Dutch 
bonds,  and  tlie  title  of  certain  estates  which  he  kept  in  a  box, 
delivered  the  key  of  the  box  to  J.,  in  whose  house  he  lived  and 
with  whom  he  was  on  terms  of  intimacy,  and  told  a  third  per- 
son that  the  contents  of  the  box  belonged  to  J.  The  donor 
kept  possession  of  the  box,  and  directed  J.  from  time  to  time  to 
open  it  for  him,  and  he  continued  to  receive  the  dividends  on 
the  bonds.  Just  before  his  death,  being  in  his  eightieth  year 
and  in  infirm  health,  he  directed  his  nurse  to  deliver  the  box  to 
J.,  which  she  did,  and  he  kept  the  box  till  the  death  of  the 
donor.  Upon  the  box  being  opened,  after  the  death  of  the 
donor,  tlie  envelope  in  which  the  bonds  were  contained  was 
found  to  be  addressed  in  the  handwriting  of  the  deceased  to 
the  wife  and  sisters  of  J.,  with  the  direction  that  it  was  to  be 
delivered  '^  unopened '' ;  and  attached  to  the  envelope  was  a  let- 
ter addressed  by  the  deceased  to  the  wife  and  sister,  stating  the 
proportion  in  which  each  was  to  have  the  benefit  of  the  bonds, 
and  stating,  in  a  postscript  to  J.,  that  the  writer  took  this  course 
to  avoid  the  legacy  duty.  This  was  held  not  to  amount  to  a  gift 
inter  vivos,  or  to  a  donatio  mortis  causa.  The  Yice-Chancellor 
said :  '^  I  had  some  doubts,  at  first,  whether  the  transaction  might 
not  be  considered  to  amount  to  a  donatio  mortis  causa.  But 
to  arrive  at  that  conclusion  I  must  be  satisfied  that  there  was  a 
complete  delivery  in  such  circumstances  as  the  law  requires  for 
that  purpose.  A  mere  delivery  to  an  agent,  in  the  character  of 
agent  for  the  giver,  would  amount  to  nothing.  It  must  be  a 
delivery  to  the  legatee,  or  some  one  for  the  legatee."  The 
learned  judge  said  he  considered  the  custody  of  J.  the  same 
on  the  last  occasion  as  upon  the  former  ones. 

*  Farquharaon  o.  Cave,  2  Coll.  956. 
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(6.)  In  an  earlj  case,^  the  gift  consisted  partly  of  cash  notes, 
passing  by  delivery,  and  partly  of  promissory  notes,  not  pajcable 
to  bearer.  The  Master  of  the  Bolls  held  the  gift  of  the  bank 
notes  a  good  donatio  mortis  causa,  although  made  to  the  wife 
of  the  donor,  and  that  the  gift  of  the  other  note,  being  merely  a 
chose  in  action,  and  one  that  must  still  be  sued  in  the  name  of 
the  executor,  could  not  take  effect  as  a  donatio  mortis  causa. 


**  Miller  v.  Miller,  3  P.  Wms.  356.  Some  of  the  early  American  cases  seem  to 
have  been  decided  upon  the  erroneous  impression  that  a  delivery  to  a  third  per- 
son, for  the  use  of  the  donee,  was  not  a  sufficient  delivery  to  create  a  good  gift 
mortis  causa.  Bowers  o.  Hurd,  10  Mass.  Rep.  427;  Windows  v,  Mitchell,  1 
Murph.  127.  In  the  case  of  Bowers  v.  Hurd  the  court  seems  to  have  decided 
the  case  right  by  means  of  a  double  mistake.  The  donor  made  her  promissory 
note  to  the  donee,  and  then  put  both  the  note  and  the  property  to  pay  it  into 
thejiands  of  a  third  person  for  the  donee.  The  court  held  the  delivery  insuffi- 
cient, but  the  note  itself  good  as  a  gift.  But  in  fact,  as  the  more  recent  decisions 
show,  the  delivery  was  sufficient  to  pass  the  property,  but  the  promissory  note 
of  the  donee  was  wholly  invalid,  as  a  gift,  whether  inter  vivos  or  mortis  causa* 
But  see,  as  to  a  delivery  in  trust  for  the  donee  being  held  good,  Bomeman  v. 
SIdlinger,  S  Shepl.  1S5 ;  Wells  v.  Tucker,  3  Binn.  366.  And  see  Sims  v.  Walker, 
8  Humph.  503,  where  it  is  held  that  the  executor  and  legatee,  being  requested 
by  the  testator  to  give  a  certain  promissory  note  to  a  third  person,  created  no 
trust,  even  where  assurance  was  given  that  it  should  be  done. 

But  upon  the  strength  o£  the  rule  in  equity,  that  where  one  who  would  re- 
ceive the  estate  defeats  the  making,  on  altering  of  the  owner's  will  for  that  pnr> 
pose,  by  an  assurance  that  he  will  make  provision  for  certain  persons  to  whom 
such  owner  feels  under  obligation,  and  for  whom  he  would  have  made  provision 
in  his  will  but  for  his  confidence  in  such  assurance,  such  person  shall  be  decreed 
to  make  good  such  assurance ;  it  was  held  by  the  New  York  Court  of  Appeals, 
(Williams  v.  Fitch,  4  Smith,  546,)  that  where  the  trustee  of  a  fund  to  which 
he  would  succeed  in  case  of  intestacy,  prevented  the  making  of  a  will  in  favor 
of  a  third  party,  by  promiang  to  hold  the  funds  for  the  benefit  of  the  intended 
legatee,  the  latter  may  recover  its  value  as  money  had  and  received  to  his  use ; 
and  that  such  a  transaction  would  amount  to  a  good  gift  mortis  causa  is  here 
intimated  as  the  inclination  of  the  judge,  ^  with  some  hesitation."  Mr.  Justice 
Comstock  here  says,  with  great  propriety,  that  the  trustee  consenting  to  hold  the 
funds  for  the  donee  was  the  same,  to  all  practical  purposes,  as  if  they  had  been 
originally  deposited  for  that  end. 
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inasmuch  as  no  property  therein  could  pass  by  deliyery.  This 
latter  proposition  could  not  now  be  maintained. 

(7.)  There  seems  never  to  have  been  any  serious  question  that 
bank  notes  and  such  securities  as  pass  by  delivery,  the  same  as 
aioney,  and  where  the  mere  delivery  passed  the  title  as  against 
all  the  world,  would  constitute  a  good  gift  mortis  causa,  suf- 
ficiently  perfected  by  the  mere  act  of  delivery.  In  addition  to  the 
eases  already  referred  to,  that  of  Jones  v.  Selby  seems  to  hold 
that  a  gift  of  a  government  security,  and  delivery  of  the  same, 
will  make  a  good  donatio  mortis  causa.^ 

(8.)  The  leading  case  of  Duffield  v.  Elwes"^  first  firmly  estab- 
lished the  rule  in  En^and  that  a  bond  and  mortgage  passed  by 
mere  delivery  and  a  verbal  declaration  of  gift,  without  any  writr 
ten  assignment,  and  constituted  a  good  donatio  mortis  causa* 
It  is  here  declared,  too,  that  the  same  rule  applies  to  gifts  mortis 
causa  as  to  any  other  species  of  gifts,  in  regard  to  the  proper 
requisites  to  render  them  complete  and  efiectual ;  and  that  if  any* 
thing  remains  to  be  done  by  the  donor  which  a  court  of  equity 
would  not  have  compelled  him  to  do  during  his  life,  it  cannot 
be  a  good  donatio  mortis  causa.  In  the  very  recent  case  of 
Teal  V.  Yeal^  the  question  is  carefully  examined  by  Sir  John 
BamiUy^  M.  R.,  in  regard  to  an  imindorsed  promissory  note, 
and  the  learned  judge,  after  commenting  upon  the  early  cases, 
and  noticing  the  fact  that  Lord  Eldofiy  in  Duffield  v.  Elwes, 
first  considered  that  a  bond  and  mortgage  would  not  so  pass  by 
delivery  as  to  constitute  a  good  gift  causa  mortis,  concludes 
that,  notwithstanding  the  apparent  embarrassing  conflict  in  the 
authorities,  it  must  be  considered  that  the  case  of  Duffield  v. 

*  Free  in  Ghanc.  300.  Bat  in  this  case  the  facts  did  not  show  any  perfect 
delivery  during  the  life  of  the  donor,  although  that  difficulty  did  not  seem  to 
lia?e  occurred  to  Lord  Cowper,  the  Chancellor. 

"  1  Bligh.  N.  s.  497 ;  8.  G.  1  Sim.  &  Stu.  2S9  ;  6.  c.  by  the  name  of  Dnffield 
V.  Hicks,  1  Dow  &  CL  1.  The  decision  of  the  inferior  tribunals  was  reyersed 
ia  the  House  of  Lords. 

"  6  Jur.  K.  s.  527 ;  s.  c.  27  Beav.  SOS. 
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Elwes,  and  the  more  recent  case  of  Rankin  v.  Weguelin,^ 
where  it  was  decided  that  an  accepted  bill  of  exchange,  payable 
to  the  order  of  the  donor,  and  unindorsed,  constituted  the  proper 
subject  of  a  good  gift  mortis  causa  when  passed  bj  parol  gift 
and  delivery ;  that  these  cases  established  the  principle  that  an 
unindorsed  promissory  note  would  also  pass  in  the  same  mode. 
The  learned  judge  thus  concludes:  ^^I  feel  bound  by  these 
decisions ;  and  it  does  seem  to  be  a  more  healthful  state  of  the 
law,  that  the  question  whether  it  is  a  good  donatio  mortis  causa 
should  not  depend  upon  a  mere  technicality,  —  namely,  upon 
whether  a  deceased  person  has  actually  written  his  name  upon 
tiie  back  of  a  promissory  note  when  he  intended  to  have  the 
donee  have  the  full  benefit  of  it."  But  the  same  learned  judge 
held,  that  where  the  donor  told  her  servant  to  take  the  keys  of 
her  dressing-case  and  deliver  her  watch  and  trinkets  which  it 
contained  to  the  plaintiff,  and  the  servant  took  the  keys  but  kept 
them  in  her  possession  until  after  the  death  of  her  mistress,  it 
did  not  constitute  a  good  donatio  mortis  causa,  for  want  of 
sufficient  delivery.^  And  so  late  as  April,  1861,  the  question 
came  before  the  Court  of  Queen's  Bench,^  in  regard  to  a  policy 

**  27  Beavan,  819  ;  B.  c.  29  Law  J.  Ch.  N.  B.  823  and  note. 

*  Powell  V,  Hellicar,  5  Jar.  N.  B.  282;  (1859,)  s.  c.  26  Beavan,  261.  The 
fi>rmer  cases  were  here  carefully  reviewed  by  the  learned  judge. 

"  Witt  v.  Amiss,  7  Jar.  N.  B.  499 ;  Barton  v.  Gainer,  8  H.  &  N.  887,  was 
here  cited.  This  was  the  case  of  mortgage  debentures  upon  a  railway,  where 
the  statute  required  them  to  be  **  transferred  by  deed  duly  stamped."  It  was 
held,  that  assuming  the  property  in  the  mortgage  debts  did  not  pass  by  a  parol 
gift  and  delivery  of  the  instrument  or  security,  nevertheless  the  executors  of 
the  donor  could  not  maintain  detinue  for  them  against  the  donee.  And  in 
Shower  v.  Filck,  4  Exch.  478,  it  was  held  that  a  mere  verbal  gifl  of  a  chattel 
to  a  person  in  whose  possession  it  is,  does  not  pass  any  property  to  the  donee. 
Ante,  n.  28,  where  the  contrary  is  maintained.  See  Cutting  v.  Oilman,  41  N. 
H.  R.  147.  In  a  comparatively  recent  case,  Boutts  v.  EUis,  4  DeG.,  McN.  & 
G.  249,  it  was  decided  that  where  a  testator,  four  da}'s  before  his  death,  said  to 
his  wife,  *'  I  am  a  dying  man,  you  will  want  money  before  my  affairs  are  woond 
up,"  and  on  the  following  day  gave  her  a  crossed  check,  and  on  the  next  day  bat 
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of  insurance,  which,  with  the  deposit  receipt,  had  been  given  to 
the  defendant  by  the  intestate  on  her  death-bed,  and  the  exec- 
one,  remembering  that  the  check  was  crossed,  he  asked  a  friend  who  visited  him 
to  take  it  and  give  the  wife  another  for  it,  which  the  friend  did,  but  his  check 
was  post-dated,  and  the  testator's  check  was  paid  to  his  friend  before  the  testa- 
tor's death,  who,  after  the  testator^s  death,  gave  the  wife  a  check  not  post-dated 
in  liea  of  the  other,  it  constituted  a  good  donatio  mortis  causa.  The  Lords  Jus- 
tices expressed  themselves  very  clearly  in  favor  of  the  validity  of  the  gift  mortis 
causa.  Lord  Justice  Turner  said,  "  I  think  that  the  gift  of  the  original  check 
vas  never  revoked,  and  that  it  constituted  a  good  donatio  mortis  causa."  It 
seems  to  us  this  proposition  may  be  regarded  as  somewhat  questionable.  A 
ekeck,  not  accepted  or  certified  by  the  officers  of  the  bank  to  be  good,  may 
nevertheless  pass  to  some  extent  as  money,  but  it  is  in  &ct  a  mere  promise  of 
the  drawer,  and  of  no  more  force  or  validity  than  the  promissory  note  of  the 
donor  or  his  unaccepted  bill  drawn  upon  his  correspondent  or  banker.  This 
check  was  in  fact  that  very  thing  and  nothing  more ;  and  if  not  paid  during  his 
life  could  not  have  properly  been  paid  after.  His  cash  account  at  his  banker's 
most  stand  as  it  was  at  the  time  of  his  death,  unless  some  check  had  been  ac- 
cepted before  the  death,  as  it  seems  to  us.  Harris  v.  Clark,  2  Barb.  S.  C. 
U\  s.  c.  3  Comst  93. 

The  fact  that  his  check  had  not  only  been  accepted  but  actually  paid  before 
his  death  seems  to  us  the  decisive  circumstance  whereby  this  case  is  made  a  good 
gifi  mortis  causa.  It  was  virtually  handing  over  to  his  friend  a  sum  of  money 
for  his  wife,  to  be  delivered  afler  his  death.  This  is  the  view  taken  of  the  case 
by  the  Master  of  the  Rolls.  21  Eng.  Law  &  Eq  B.  337,  and  the  only  ground 
apon  which  the  case  is  maintainable,  as  it  seems  to  us.  The  case  of  Lawson  v. 
Lawson,  1  P.  Wms.  441,  seems  to  have  created  some  uncertainty  upon  this 
point  But  that  case  is  scarcely  maintainable  upon  the  grounds  assumed  by  it, 
that  delivering  a  check  by  the  husband  upon  his  goldsmith  or  banker,  to  pay  his 
vife  £  100  for  mourning,  was  an  appointment  or  direction  to  his  executors  to 
expend  that  sum  for  his  wife's  mourning,  as  part  of  the  expense  of  his  funeraL 
The  executors,  no  doubt,  might  do  that  of  their  own  mere  motion,  and  where 
the  estate  was  ample  and  this  seemed  to  be  the  desire  of  the  testator,  the  court 
voold  hold  it  proper,  and  aUow  the  executor  for  the  expenditure.  And  that  is 
all  which  is  here  decided.  The  Master  of  the  Bolls  places  special  stress  upon 
the  &ct  that  the  personal  estate  amounted  to  £  8000,  and  the  husband's  gifts 
and  appointments  for  gifls  by  his  executor  amounted  to  but  £  200.  Lord  Loughr 
horough  said  in  Tate  v,  Hilbert,  2  Yes.  Jr.  Ill,  121,  after  showing  that  the  case 
of  Lawson  v.  Lawson  is  very  inaccurately  reported,  and  that  the  opinion  of  the 
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utors  now  brought  detinue  to  recover  the  same.  Lord  Gh.  J. 
Cockburn  said :  ''  We  took  time  to  consider  whether  we  could 
distinguish  between  the  case  of  a  policy  and  a  bond  or  mort- 
gage.    In  .point  of  principle  we  can  see  no  difference." 

(9.)  It  seems  thus  to  be  now  fully  settled  in  the  English 
courts,  that  not  only  negotiable  securities,  such  as  bank  paper 
representing  specie,  and  passing  by  delivery  as  money,  but  all 
other  negotiable  paper,  including  bills  of  exchange  and  promis- 
sory notes  payable  to  bearer  or  indorsed  in  blank,  together  with 

court  is  both  contradictory  and  unsatisfactory :  "  The  case  is  perfectly  well  de- 
cided. But  upon  that  decision  I  cannot  say  that  in  all  events  drawing  a  cash 
note  upon  a  banker  is  an  appointment  of  the  money  in  his  hands."  And  the 
learned  judge,  in  Lawson  v.  Lawson,  seems  himself  to  relent  at  his  own  declara- 
tion that  the  check  was  an  appointment  of  the  money,  since  if  the  wife  had  re- 
ceived it  before  the  death  of  the  donor,  it  is  here  doubted  whether  the  gift  would 
be  valid.  The  learned  judge,  however,  inclines  to  believe  it  might  be  good  in 
that  case  even.  And  this  but  shows  more  clearly  the  great  indefiniteness  of  the 
views  here  expressed.  The  great  difficulty  in  the  case  of  Lawson  v.  Lawson  is 
hat  the  wife  was  not  to  have  any  present  control  of  the  money.  The  check  was 
made  payable  ten  days  after  sight,  and  it  appeared  on  inspection  in  the  regis- 
trar's office,  as  stated  in  Tate  v.  Hilbert,  that  the  donor  had  indorsed  upon  the 
bill  that  the  £  100  was  for  mourning,  and  directions  were  also  indorsed  in  re- 
gard to  the  mourning  for  the  children.  All  this  shows  very  conclusively  that 
the  money  was  expected  to  remain  in  the  hands  of  the  banker  until  the  death 
of  the  donor,  and  then  be  paid  to  the  donee  for  this  particular  purpose.  The 
,  check  was  then,  in  part,  testamentary,  and  an  appointment  in  regard  to  the  ex- 
penditure of  the  money,  in  the  course  of  administration  upon  his  estate :  and  it 
seems  to  have  been  so  regarded  in  the  decision  of  the  case,  and  in  Lord  Lough- 
borough's  comments  upon  it.  This  transaction,  then,  according  to  the  principle 
established  by  the  recent  decisions,  was  not  a  sufficient  donatio  mortis  causa, 
because  there  was  no  separation  of  the  money  to  the  use  of  the  donee  during  the 
life  of  the  donor,  and  no  consent  of  the  drawee  to  bold  it  for  her.  The  money 
remained,  to  all  intents,  in  the  custody  of  the  donor's  depositary,  during  his  life, 
without  any  interest  or  control  over  it  having  attached  in  the  donee,  and  this 
effectually  defeated  the  gift,  whether  viewed  as  one  inter  vivos  or  mortis  causa. 
Hence  we  conclude,  that  tio  check  or  order,  bill  or  note  of  the  donor,  merely, 
unless  assented  to  by  the  drawee,  during  the  life  of  the  donor,  wUl  constitute  a 
good  gift  morib  causa. 
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goyernment  securities  or  public  stocks  issued  hj  national  and 
state  authority,  as  well  as  the  mortgage  bonds  and  notes  of 
railway  and  other  corporations,  nciade  negotiable  bj  delivery, 
either  by  statute  or  by  custom,  —  but  even  promissory  notes 
and  bills  not  negotiated  so  as  to  pass  by  delivery,  and  also 
promissory  notes  not  negotiable,  bonds,  mortgages,  policies  of 
insurance,  and  all  other  evidences  of  indebtedness  which  may 
be  regarded  as  representing  the  debt,  may,  by  a  parol  gift,  and 
the  delivery  of  the  paper  by  which  the  debt  is  evidenced,  either 
with  or  without  written  assignment  or  indorsement,  constitute 
a  good  gift  mortis  causa*^ 

(10.)  But  the  promissory  note  or  other  contract  of  the  donor  by 
which  he  undertakes  to  pay  money  either  during  his  life,  or  out 
of  his  estate  after  his  decease,  will  not  constitute  a  valid  gift 
mortis  causa.^  This  point  has  been  so  much  discussed  in  the 
American  courts,  and  is  regarded  as  so  entirely  settled,  that  we 
need  only  reCer  to  some  few  cases.^    And  a  draft  unaccepted  is 

"  The  earty  cases  cf  Mller  v.  MiUer,  S  P.  Wms.  S56,  Tate  v.  Hilbert»  2  Yes. 
Jr.  110,  124y  and  aome  otlieis»  parh^,  which  intimate  the  contrary  doctrine, 
mint  now  be  considered  as  ovemiled.  The  same  principle  as  to  choses  in 
action  of  third  persons  belonging  to  the  donor  constituting  a  good  donatio  mortis 
causa,  has  been  uniyersaQy  adopted  in  the  American  courts.  Parish  v.  Stone, 
14  Pick.  198  ;  Grover  r.  Grorer,  24  Pick.  261 ;  Sessions  v.  Moseley,  4  Gush.  87 ; 
Bomeman  «.  Sidlinger,  3  Shepley,  429. 

"  Tate  «.  Hilbert,  2  Yea.  Jr.  110;  s.  0.  4  Br.  C.  C.  886  ;  Holliday  v.  Atkin- 
lOQ,  5  B.  &  G.  501.  But  in  Boffey  v.  Greenwell,  10  Ad.  &  Ellis,  222,  it  was 
held,  that  npon  a  pronussorj  note  in  the  form,  —  "I  promise  for  myself  and 
executors  to  pay  F.  H.,  or  her  executors,  one  year  after  my  death,  £800,  with 
legal  interest,"  the  note  must  be  presumed  to  have  been  given  for  value,  and 
that  interest  would  be  due  from  the  date. 

*  Chase  v.  Bedding,  18  Gray,  418 ;  Parish  v.  Stone,  14  Pick.  198,  208 ;  Hol- 
iej  V.  Adams,  16  Yt  R  206 ;  Smith  v.  Kittridge,  21  Yt  R  288  ;  Crug  v.  Craig, 
3  Barb.  Ch.  76,  (overruling  Wright  t;.  Wrighi;,  1  Cowen,  598 ;)  Raymond  v* 
Selfick,  10  Conn.  R  480 ;  Copp  v.  Sawyer,  6  N.  H.  R  386  ;  Bomeman  v.  Sid- 
linger, 8  Shepley,  429 ;  Brown  v.  Brown,  18  Conn.  R  410,  where  it  is  held 
that  it  is  not  important  that  the  promissory  note  of  a  third  person,  in  order  to 
ccmstitnte  a  good  gift  mortis  causa,  should  be  made  payable  to  bearer,  or  so 
.  PABTIL  27 
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equally  incapable  of  becoming  the  sabject  of  a  gift  mortis  causa.^ 
But  the  American  courts,  as  already  stated,  fully  adopt  the  rule 
of  the  English  courts,  that  a'hy  security  for  a  debt  of  a  third 
person  may  be  made  the  subject  of  a  donatio  mortis  causa  by 
a  parol  gift  and  delivery  merely .*i  This  subject  was  very  elab- 
orately considered  by  the  New  York  Court  of  Appeals,  in  an 
important  case,  after  argument  by  the  most  distinguished  coun- 
sel, in  regard  to  an  unaccepted  draft  for  thirty  thousand  dollars, 
which  was  made  by  the  donor  during  his  last  sickness,  and  sent 
to  the  donee,  his  sister,  by  mail,  in  a  letter  wherein  the  donor 
said,  —  ^^  For  fear  I  should  not  reach  home,  as  I  am  very  feeble, 
I  will  give  you  an  order  on  R.  Clark  &  Co.  for  thirty  thousand 
dollars,  which  they  will  pay  you  if  I  should  be  taken  away,  as 

I  have  funds  in  their  hands  to  a  large  amount ;  and  I  hope  you 
will  make  good  use  of  the  money."  The  drawees,  at  the  date 
of  the  draft,  had  funds  in  their  hands  more  than  enough  to  pay 
the  draft.  The  draft  was  dated  July  9,  1844,  the  donor  died 
July  20, 1844,  and  the  draft  was  presented  and  payment  refused 
on  the  9th  day  of  December,  1845.  The  court  held,  that  an 
instrument  executed  by  the  donor  to  the  donee,  operating  as  an 
assignment  or  transfer  of  the  donor's  funds  in  the  hands  of  a 
third  party,  constitutes  a  sufficient  delivery  to  uphold  a  gift 
mortis  causa.  But  a  draft  of  the  donor  (not  accepted)  for  a 
specific  sum,  upon  a  third  person  who  has  in  his  possession 
funds  of  the  donor,  does  not  operate  as  an  assignment  or  ap- 
propriation to  the  donee  of  the  sum  mentioned  in  the  draft,  and 
therefore  is  not  valid  as  a  gift  mortis  causa.  It  is  here  shown 
by  the  authorities,  that  a  draft,  payable  out  of  a  particular  fund, 
operates  as  an  assignment  pro  taiito  of  the  funds  in  the  hands 

indorsed  as  to  transfer  the  legal  title  by  delivery.  See  also  Waring  v.  Edmonds, 

II  Md.  R.  424.  ^ 

^  Harris  v.  Clark,  2  Barb.  Sap.  Ct  94  ;  Coutant  v.  Schnyler,  1  Paige,  S16  ; 
Shirley  v.  Whitehead,  1  Ired.  Ch.  130. 

^  Grover  v.  Grover,  24  Pick.  261 ;  Parker  v.  Marston,  27  Me.  R.  196  ;  Jones 
v.  Deyer,  16  Ala.  R.  221. 
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of  the  drawee,  and  an  accepted  bill  of  exchange  operates  in  the 
same  waj.^  And  admitting  that  a  bank-check  may  become 
the  subject  of  a  donatio  mortis  cansa,  although  not  accepted 
during  the  life  of  the  donor,  which,  upon  principle,  seems  very 
questionable,**  it  is  here  shown  very  conclusively,  that  an  un- 
accepted bill  of  exchange  cannot  have  that  effect.  It  seems  to 
us  that,  upon  principle,  there  is  no  substantial  difference  be- 
tween a  check  upon  a  particular  fund,  which  does  not  exhaust 
it,  and  a  draft  upon  the  general  credit  of  the  drawee,  which  is 
always  supposed  to  be  on  account  of  funds  in  the  drawee's 
hands:  neither  operates  to  transfer  any  particular  money  to 
the  donee,  and  is  not,  therefore,  a  valid  donatio  mortis  causa.^ 

(11.)  There  seems  to  have  been  some  question  whether  a 
deed  of  personal  chattels  would  constitute  a  good  donatio 
mortis  causa.  Ch.  J.  Ruffin^  intimates  an  opinion  that  such 
mode  of  conveyance  will  not  be  effectual  to  create  a  gift  mortis 
causa,  without  delivery.  But  in  the  case  of  Meach  v.  Meach,^ 
where  the  donor,  being  desperately  sick,  in  prospect  of  death 
executed  to  his  wife  a  deed  in  common  form  of  all  his  real 
estate,  and  at  the  same  time  executed  a  separate  deed  of  all 
his  personal  property,  consisting  of  the  stock  on  his  farm  and 
cboses  in  action,  both  deeds  being  dply  recorded,  and  the  grantor 
remaining  hopelessly  sick  for  a  little  more  than  a  month,  and 
then  dying;  upon  a  bill  for  specific  performances  against  the 
heirs  and  next  of  kin,  together  with  the  personal  representative, 
it  was  held  that  the  deed  of  the  real  estate  could  not  be  upheld, 
either  as  a  post-nuptial  settlement  or  a  donatio  mortis  causa, 

*  MandeTiQe  v.  Welch,  5  Wheat.  277,  2S6 ;  Hernan  v.  Jackson,  5  Peters, 
580;  Weston  v.  Barker,  12  Johns.  276  ;  Clarke  v.  Adair,  cited  in  4  T.  R.  34S. 

*  Lawson  v,  Lawson,  1  P.  Wms.  441. 

^  Harris  v.  Clark,  3  Comst  98,  110-121.  The  question  is  here  discussed 
in  a  most  thorough  manner,  and  is  presented  in  all  its  bearings,  both  by  court 
and  counsel 

'  Smith  V.  Downey,  3  Ired.  Ch.  268. 

*  24  Vt  R  591. 
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but  that  the  deed  of  the  personal  estate,  the  donee  continuing 
to  have  the  control  and  management  of  the  same  after  the 
execution  of  the  instrument,  did  constitute  a  good  donatio 
mortis  causa.^^ 

^  It  is  here  said  that  the  case  is  ^  decided  neither  upon  the  snfficiencj  of  the 
deed  nor  of  the  deliFery  of  the  propert7,  which  we  feel  justified  in  saying  was 
such  as  was  natural  under  the  circumstances,  where  the  husband  had  become 
so  incapable  of  longer  managing  or  controlling  his  property  and  business  that  it 
fell  exclusively  under  the  control  of  the  wife,  even  before  his  death."  In  Can- 
dor &  Henderson's  Appeal,  27  Penn.  St.  R  119,  it  was  held  that  the  Tolnntary 
bond  of  the  father  to  a  trustee  for  the  benefit  of  his  minor  child,  is  a  valid  gift, 
notwithstanding  the  fatiher  lived  ten  years  afterwards,  and  made  provision  in  his 
will  for  the  child,  which  the  guardian  of  the  child  refused  to  accept  in  lieu  of 
the  provision  made  in  the  bond ;  and  that  the  executors  of  the  father,  having 
paid  the  bond,  should  be  allowed  for  the  same  in  settling  their  account  of  ad- 
ministration. 

Some  of  the  state  courts  seem  not  to  have  r^arded  the  deHvery  of  the  evi- 
dence of  indebtedness  as  a  sufficient  delivery  of  the  debt  In  Pennington  v.  Git- 
tings,  2  Gill  &  J.  208,  it  was  decided  by  the  Maryland  Court  of  Appeals,  that  the 
certificates  of  banknrtock,  transferable  only  at  the  bank  personally  or  by  attor- 
ney, although  indorsed  in  blank  by  the  donor  and  delivered  to  the  donee,  did 
not  constitute  a  good  donatio  mortis  causa.  And  the  same  court  held,  that  a 
promissory  note  or  certificate  of  profit,  payable  to  the  order  of  the  donor  and 
delivered  to  the  donee,  did  not  constitute  a  good  gift  mortis  causa.  Bradley  v. 
Hunt,  5  Gill  &  J.  54.  These  cases  seem  to  have  proceeded  upon  the  ground 
that  the  title  of  the  donee  must  be  made  perfect  at  the  time  of  the  gift,  leaving 
nothing  more  to  be  done  either  by  the  donor  or  his  representative,  in  order  to 
give  the  donee  the  complete  benefit  of  the  gift.  But  this  proposition  could  not 
now  be  maintained,  and  the  cases  would  not  probably  be  followed. 

In  1  Wms.  ExTB.  694,  it  it  said,  —  "It  has  never  been  decided  whether  a 
donatio  mortis  causa  may  be  by  dead,  without  delivery  of  the  things  contained 
in  it  Lord  Hardwicke,  on  two  occasions,  ^Ward  v.  Turner,  2  Yes.  Sen.  444, 
Johnson  v.  Smith,  1  id.  814,)  seems  to  have  expressed  an  opinion  in  the  affirm- 
ative. Lord  Rosselyn,  in  Tate  v.  Hilbert,  2  Yes.  Jr.  120,  observed  that  perhaps 
it  might  not  be  difficult  to  conceive,  that  this  sort  of  donation  might  be  by  deed 
or  writing,  without  delivery.  Bat  there  has  already  been  occasion  to  show  that, 
in  the  ecclesiastical  courts,  such  instruments  are  considered  as  testamentary, 
and  are  admitted  to  probate  as  such ;  and  it  should  seem  that  in  the  temporal 
courts  they  would  not,  unaccompanied  by  delivery,  be  allowed  to  operate  as 
t 
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6.  It  was  here  held,  too,  that  courts  of  equity  might  properly 
interfere  to  carry  into  effect  a  donatio  mortis  causa,  where  the 
substance  of  the  gift  had  been  clearly  proved,  and  the  delivery 
was  effectual  to  change  the  possession,  either  actually  or  con- 
structively, and  the  only  defect  of  title  or  possession  consisted 
in  the  recovery  of  the  debt  or  property  assigned,  as  against  the 
claim  of  some  third  party .^  It  has  been  held,  too,  that  where 
the  gift  mortis  causa  consists  in  the  transmission  of  a  chose  in 
action,  it  is  competent  for  the  donee  to  maintain  an  action  in 
the  name  of  the  executor  or  administrator  of  the  donor  to  re- 
cover the  amount  due.^^ 

7.  It  was  a  rule  of  the  Civil  Law,  that  a  donatio  mortis  causa 
might  be  made  subject  to  a  trust  or  condition,  and  the  incli- 
nation of  the  courts  seems  to  be  in  the  same  direction,  both  in 
England  and  America.^  This  point  seems  to  have  been  ex- 
pressly decided  in  the  case  of  Hills  v.  Hills.^^    Lord  Abinger, 

m 

C.  B.,  here  said :  "  Property  may  be  given  by  way  of  donatio 
mortis  causa,  although  the  gift  be  made  for  a  special  purpose 
and  coupled  with  a  trust."  And  ParkCy  B.,  said:  '^It  follows, 
therefore,  that  a  gift  made  for  a  special  purpose,  and  coupled 
with  a  trust,  may  be  good  as  a  donatio  mortis  causa." 

donatioiM  mortis  cama."  Ch.  J.  Gibson  took  a  similar  Tiew  in  Nicholas  v. 
Adamw,  2  Whart  17,  24.  And  we  arc  not  prepared  to  say  this  view,  that  the 
deed  of  the  donor  merdy  is  no  sofficient  deliYery  to  create  a  good  gift  mortis 
causa,  may  not  ultimately  prerail. 

*  Harris  v.  Clark,  2  Barb.  Sap.  Ct.  94,  9S,  where  Gridleyy  J.,  said :  <<  In 
gifts  inter  vivof,  a  comt  of  equity  will  not  compel  the  donor  to  complete  his 
gift,  or  an  execntor  to  complete  the  gift  of  his  testator,  whereas  in  the  case  of 
gifts  mords  caosa,  the  donor  may  successfully  invoke  the  aid  of  a  court  of  chan- 
cery for  that  purpose." 

*  Bates  V.  Kempton,  7.  Gray,  dS2 ;  Chase  v.  Redding,  18 -Gray,  418 ;  Lord 
Eldany  in  Duffield  v.  Elwes,  1  Bligh,  n.  s.  5S0. 

"  Hambrooke  v,  Simmons,  4  Ross.  25 ;  1  Story,  £q.  Jur.  §  607  e.  The  same 
role  prevails  in  the  American  courts.  Bomeman  v,  Sidlinger,  8  Shepl.  185;  s.  c. 
a  Shepl  429. 

"  8  M.  &  W.  401 ;  Blount  v.  Burrow,  4  Br.  C.  C.  72. 

27* 
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8.  Tlie  whole  subject  of  gifts  mortis  causa  is  seriously  ques- 
tioned by  Lord  Eldoftj  in  the  House  of  Lords,  in  the  leading 
case  of  Duffield  v.  Elwes,®  where  his  lordship  said :  "  LoEiproye- 
ments  in  the  law,  or  some  things  which  have  been  considered 
improvements,  have  been  lately  proposed ;  and  if  among  those 
things  called  improvements  this  donatio  mortis  causa  were 
struck  out  of  the  law  altogether,  it  would  be  quite  as  well.^' 
And  in  further  discussing  the  point  of  what  aid  courts  of 
equity  would  afford  the  donee,  it  is  here  said :  ^  ^^  Li  a  case 
where  a  donatio  mortis  causa  has  been  carried  into  eflfoct  by  a 
court  of  equity,  the  court  of  equity  has  not  considered  the  in- 
terest as  vested  by  the  gift,  but  that  the  interest  is  so  vested  in 
the  donee,  that  the  donee  has  a  right  to  call  on  a  court  of  equity, 
and  as  to  tlie  personal  estate,  to  compel  the  executor  to  carry 
into  effect  the  intention  manifested  by  the  person  he  represents/' 

9.  We  have  already  intimated  that  the  donee  in  this  species 
of  gift  derives  his  title  directly  from  the  donor,  and  not  in  any 
sense  from  the  executor  or  personal  representative  of  the  donor.^ 
The  point  is  thus  summed  up  by  Mr.  Justice  Story :  ^  **  Tli© 
delivery  in  the  case  of  a  mortgage  is,  thei^efore,  treated,  not  as 

■  1  BGgh,  N.  8.  588. 

**  Ante,  n.  52.  The  oases  in  r^ard  to  alKmd  secnred  by  mortgage,  beiog 
the  proper  subject  of  donatio  mortis  oansa,  are  hefe  very  carefolly  reviewed  by 
Lord  Eldon.  The  great  doubt  in  his  lordship^s  nund,  which  he  confesses  to 
having  expressed  to  the  Vice-chancellor  befinre  tiie  decision  of  the  case  below, 
seems  to  have  tamed  a  ^dod  deal  upon  the  idea  that  the  security  was  in  the 
nature  of  real  estate,  irhidh  -eoold  not  become  the -subject  of  this  species  of  gift. 
It  seems  to  here  been  supposed  diat  such  an  interest  could  not  have  been 
oonyeyed  by  parol  merely,  since  that  ironld  be  in  oonflict  witih  the  statdte 
of  frauds.  But  it  is  obvious  no  difficulty  of  this  kind  need  arise,  since  the 
transfer  of  the  debt  carries  the  security,  which  is  a  mere  incident  1  Story, 
Eq.  Jur.  §  607  a ;  Hassell  v.  T>'nte,  Amb.  818 ;  Richards  v.  Symes,  S.Atk.  SIS  ; 
B.  c.  Barnard.  90 ;  Martin  v,  Mowlin,  2  Bnmow, '969. 

**  Grant  v.  Tucker,  IS  Ala.  R.  S27. 

*»  1  Eq.  Jur.  §  607  a;  S.  P.  Parish  v.  Stone,  14  Rck.  l98,  20S,  S<M ;  Qroymr 
V.  Grover,  24  id.  261,  2S6. 
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a  complete  act  passing  the  property,  bat  as  creating  a  trust,  by 
operation  of  law,  in  favor  of  tbe  donee,  which  a  court  of  equity 
▼in  enforce  in  tbe  eame  manner  as  it  would  the  right  of  the 
donee  to  a  bond.  In  sh<»-t,  in  all  oases  in  which  the  donatio 
mortis  causa  is  carried  into  -effect  by  a  court  of  equity,  the  court 
has  not  considered  tbe  interest  ae  completely  vested  by  the  gift ; 
bat  tiiat  it  so  vested  in  the  donee,  that  tlie  donee  has  a  right  to 
can  on  a  court  of  equity  for  its  aid ;  and  in  case  of  personal 
estate,  to  compel  the  executor  or  administrator  of  the  donor  to 
earry  into  effect  the  intention  manifested  by  tbe  person  whom 
be  represents ;  as,  for  ozample,  if  the  donation  be  a  bond,  to 
compel  the  executor  or  administrator  to  allow  the  donee  to  use 
his  name  in  suing  the  bond,  upon  being  indemnified,  because 
it  is  a  trust  for  the  donee." 

10.  It  seems  to  be  well  settled,  as  before  intimated,  that  one 
Biay  remit  a  debt  due  him  by  way  of  donatio  mortis  causa  by  a 
formal  surrender  of  the  securities,  with  a  verbal  declaration  of 
intention  to  that  effect.  As  where  a  father,  having  lent  his  son 
a  sum  of  money,  took  a  deposit  of  the  titie-deeds  of  an  estate, 
together  with  a  bond.  The  son  afterwards  borrowed  the  deeds 
of  his  father,  and  mori^ged  tiie  estate  to  anoth^,  without  the 
knowledge  of  his  father,  who,  during  an  illness  from  which  he 
ner er  recovered,  gave  his  son  the  bond,  saying, — ^  Take  this, 
but  do  not  wrong  your  children,  and  do  not  smortgage  your 
property,"  and  it  was  held  that  this  constituted  a  good  do- 
natio mortis  causa  for  the  benefit  of  the  son  alone.^  And 
where  one  lent  anotiier  JE600,  and  took  tihe  following  security : 
"  Received  of  A.  ^§00,  to  bear  interest  at  4  per  cent.,"  and 
when  dangerously  ill  gave  the  document  to  her  servant,  saying 
that  she  wished  the  debt  to  be  cancelled,  it  was  held  that  tills 
was  a  good  donatio  mortis  causa.^^ 


Meredith  v.  Watson,  28  Eng.  Law  &  Eq.  350. 

Moore  v.  Barton,  7  Eng.  Law  &  Eq.  ISi ;  s.  c.  4  DeG.  &  Sm.  579. 
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11.  It  has  been  made  a  question,  recently,  whether  this  spe- 
cies of  gift  is  not  so  far  of  a  testamentary  character  as  to  be 
avoided  by  coming  in  conflict  with  the  present  English  Wills 
Act,^  which  requires  all  testamentary  dispositions  of  estate, 
personal  as  well  as  real,  to  be  by  writing,  and  with  certain  pre- 
scribed formalities.  But  the  English  courts  have  nevertheless 
upheld  them,^  and  they  are  expressly  recognized  in  a  later  Eng- 
lish statute  affecting  revenue.  In  some  American  cases  this 
point  has  been  presented.  It  was  held  in  Pennsylvania,^  that 
where  such  a  gift  was  made  to  embrace  all  the  donor's  estate, 
consisting  of  numerous  and  diverse  articles,  it  could  not  be 
maintained,  since  it  was  an  attempt  to  make  a  will  in  a  form 
not  allowed  by  the  statute.  Mr.  Justice  Lowrie  here  says,  that 
donationes  mortis  causa  were  treated  as  exceptions,  which 
should  not  be  extended  by  way  of  analogy  so  as  to  embrace 
the  whole  field  occupied  by  wills.  But  in  a  later  case  in  the 
same  state,^  it  was  decided  that  this  rule  will  not  embrace  a 
case  where  the  whole  or  the  principal  part  of  the  donor's  estate 
consisted  in  the  thing  given,  which  was  here  a  bag  of  gold-dust 
and  coin.  And  in  Vermont  this  question  was  examined  with 
some  care,  and  the  conclusion  arrived  at  that  the  present  state 
of  the  law  will  not  allow  us  to  define  any  limits  in  regard  either 
to  the  absolute  or  comparative  amount  of  property  which  may 
be  transferred  in  this  mode.® 

12.  There  can  be  no  question  of  the  right  of  the  donor,  as 
before  suggested,  at  any  time,  to  revoke  such  gifts,  by  any  act 
clearly  evincing  such  intention  ;  and  it  has  accordingly  been 
held,  that  any  act,  such  as  the  subsequent  birth  of  a  child, 
where  it  will  operate  to  revoke  a  will,  should  have  the  same 


»  1  Vic.  ch.  26. 

"  Moore  v.  Darton,  4  DeG.  &  Sm.  517. 
^  Headley  v.  Eirby,  IS  Penn.  St  826. 
*^  Michener  v.  Dale,  23  Penn.  St.  59. 
^  Meach  v.  Meach,  24  Vt  R.  591. 
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effect  in  regard  to  a  gift  mortis  caasa.®  But  the  bequest  of  all 
the  testator's  property  to  another  will  not  operate  to  revoke  a 
donatio  mortis  causa,  since  the  will  only  becomes  operative  at 
&e  death  of  the  testator,  when  the  gift  also  becomes  irrev- 
oci^le.^ 

13.  There  seems  to  be  no  question  of  the  right  of  married 
women  to  reoeive  this  species  of  gift  to  their  separate  use,  as 
the  cases  already  referred  to  abundantly  show ;  and  married 
women  may  dispose  of  their  estate  in  this  mode,  to  the  same 
extent  as  they  are  allowed  to  do  by  will  in  the  place  of  their 
domicile.^  And  a  gift  to  the  wife  by  a  stranger  is  presumed  to 
have  been  intended  for  her  separate  nse.^  And  a  husband  may 
make  such  gifts  directly  to  the  wife.^ 

14.  This  subject  was  considerably  discussed  in  a  recent  case 
in  the  Surrogate's  Court,  New  York.^  It  was  here  considered, 
that  the  true  policy  of  the  law  should  be  to  discourage  such 
gifts;  that  they  could  only  be  established  upon  the  clearest, 
most  satisfactory,  and  circumstantial  proof;  and  that  where 
the  gift  was  by  parol,  the  proof  of  an  intentional  delivery  on 
the  part  of  the  donor,  and  with  a  view  to  perfect  the  gift,  should 
appear;  and  that  the  mere  fact  that  the  thing  went  mto  the 
possession  of  the  donee,  even  by  the  act  of  the  donor  himself, 
was  not  enough ;  nor  will  the  mere  intention  to  make  such  a  gift 
be  sufficient  to  render  it  effectual,  however  clearly  established. 

*  Blocn&er  v.  Bloomer,  2  Bradf.  Snr.  Bep.  840.  As  to  the  reyocable  char- 
aefeCT  of  gifti  mortis  causa,  see  Ftoker  v.  Idanton,  27  Me.  B.  196.  It  seems 
that  recoveiy  from  the  impending  prospect  of  death,  and  restoration  to  health,  is 
regarded  as  evidence  of  re-vocation.    Weston  v,  Hight,  5  Shepl.  287, 

«  Nicholas  v.  Adams,  2  Whait.  17;  Jones  v.  Selby,  Free,  in  Ch.  300 ;  Ham- 
farooke  v.  Simmons,  4  Bdsb.  25. 

*  Jones  V.  Brown,  34  N.  H.  B.  489. 
«*  Boward  v.  Menifee,  5  Pike,  S68. 

*  Meach  v.  Meach,  24  Yt  B.  591 ;  Gardner  v.  Gardner,  22  Wend.  526.  So 
alio  may  tiie  wifb  make  such  gifts  to  the  hnsband,  either  for  himBelf  or  in  trust 
for  others.    CaidweU  ft.  Benfrew,  38  Yt  R  218. 

*  Ddmotte  v.  Taylor,  1  Bedfield's  Sur.  Bep.  417. 


822  GIFTS  MORTIS  CAUSA.  [CHAP.  XIL 

15.  It  seems,  as  already  stated,  to  have  been  considered  in 
some  cases,  that  a  donatio  mortis  causa  is  invalid,  if  it  embraces 
the  whole  of  the  debtor's  personal  estate.®  Bat  we  had  occa- 
sion to  examine  this  point,  in  a  case  of  considerable  importance, 
and  where  the  estate  was  very  considerable,  and  we  were  not  able 
to  perceive  any  ground  upon  which  the  right  to  dispose  of  per- 
sonal estate  in  this  mode  could  be  restricted,  either  absolutely 
or  relatively,  to  the  amount  of  the  donor's  estate.^ 

*  Headley  t7.  Sorby,  IS  Penn.  St  S26  ;  8.  c.  1  Am.  Law  Reg.  25. 

^  Meach  v,  Meach,  24  Vt  R.  591.  Our  own  views  are  here  thus  stated : 
"  One  cannot  but  feel,  that  it  was  never  properly  intended  to  apply  to  a  gen- 
eral disposition  of  a  large  estate,  to  the  utter  subversion  o£  the  Statute  of  Wills. 
And  still,  when  we  attempt  to  limit  its  operation,  we  encounter  embarrassments 
not  readily  disposed  of.  If  one  may  remit  a  debt  of  £500  (about  $  2500)  by  the 
ample  act  of  delivering  the  receipt  for  it  to  a  third  person,  a  servant  attending 
the  death-bed,  with  a  general  expression  of  desire,  in  the  briefest  words,  that  the 
debt  should  be  cancelled,  (which  was  the  case  of  Moore  v.  Darton,  7  Eng.  Law  & 
Eq.  Rep.  1S4,)  and  which  was  sustained  without  difficulty  by  a  distinguished  Eng- 
lish Vice-chancellor,  we  can  scarcely  be  expected  to  say  that  twice  that  amount, 
therefore,  is  not  a  good  donatio  mortis  causa.  And  although  in  practice  with 
us  this  mode  of  final  disposition  of  property  has  oftener  been  confined  to  some 
favorite  articles  of  personal  attire  or  ornament,  perhaps,  like  watches  and  jewels, 
yet  an  examinatiom  of  the  cases  will  show  a  wonderful  variety  in  the  character 
and  extent  of  property  disposed  of  in  this  mode,  often  including  all  one  pos- 
sesses, consisting  of  the  largest  extent  and  variety  of  property,  both  in  posses- 
sion and  in  action ;  and  thus  in  fact  amounting  to  a  nuncupative  will.  And 
still  I  find  no  case,  except  the  late  case  in  Pennsylvania,  where  any  attempt 
has  been  made  to  limit  its  operation,  on  account  of  the  comparative  or  abso- 
lute extent  of  the  property  disposed  of.  And  the  more  I  have  reflected  upon  the 
subject,  and  compared  the  cases,  with  a  view  to  evolve  some  rational  and  prac- 
ticable principle  of  limitation  to  the  extent  of  its  operation,  the  more  I  have  felt 
constrained  to  declare  that  it  cannot  be  done  by  any  powers  of  abstraction  or 
generalization  which  my  short  sight  is  able  to  command.  If  the  servant,  whose 
whole  estate  conasts  of  a  few  hundred  dollars  balance  of  earnings,  in  the  hands 
of  his  employer,  and  five  pieces  of  property  in  possession,  is  to  be  allowed,  in 
his  last  sickness,  to  dispose  of  it  to  five  different  persons  by  mere  words,  and  by 
committiug  the  entire  evidence  of  debt  to  a  fellow-servant,  which  seems  now  to 
come  within  all  the  best  considered  cases  upon  that  subject,  it  would  seem  in- 
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16.  Much  of  the  foregoing  chapter  was  written  some  months 
since.  But  we  hare  not  been  able  to  find  any  essential  qualifi- 
cation of  the  doctrines  stated,  in  any  of  the  more  recent  cases, 
English  or  American.  The  question  came  before  the  Lords 
Justices  in  the  recent  case  of  Mitchell  v.  Smith,^  where  the  facts 
were,  that  the  donor,  some  months  before  his  death,  gave  his 
nephew,  who  was  residing  with  him,  certain  promissory  notes, 
of  which  he  was  the  owner  and  payee,  with  the  words,  ^'  I  give 
you  these  notes,"  adding  soon  after,  that  his  nephew  should  have 
them  at  his  death,  but  that  he  wished  to  be  master  of  them  as 
long  as  he  lived.  On  the  same  day  each  note  was  indorsed  with 
these  words :  ^^  I  bequeath,  pay  the  within  contents  to  S.  or  his 
order,  at  my  death,"  and  this  indorsement  was  signed  by  the 
testator,  and  attested  by  a  single  witness ;  and  it  was  held  that 
as  this  was  intended  only  as  a  testamentary  disposition,  which 
&iled  through  informality,  the  notes  must  be  regarded  as  part  of 
the  testator's  estate.  It  was  here  said,  that  the  indorsement  and 
delivery  of  a  promissory  note,  to  be  effectual  as  a  donatio  mortis 
causa,  must  be  such  as  will  enable  the  indorsee  himself  to  in- 
dorse and  negotiate  it. 

17.  In  a  later  case,''^  before  Vice-Ohancellor  Stuart,  where  the 

vidioiis  to  hold,  that  when  the  property  amounts  to  thousands,  composing  the  prin- 
cipal estate  of  a  substantial  householder,  it  could  not  therefore  be  conveyed  in  this 
mode.  And  if  the  man  of  great  worldly  possessions,  who  has  executed  his  will 
in  the  most  reverent  formality,  may,  when  death  presses  him  sore,  modify  that 
disposition,  which  alone  the  written  law  of  the  land  recognizes,  by  taking  from 
his  secret  drawer  securities  for  debt  to  the  amount  of  thousands  of  dollars, 
and  making  an  irrevocable  disposition  of  them  after  death  by  the  brief  words 
*  I  give,'  and  the  simple  act  of  delivery  to  the  wife,  which  in  law  is  a  delivery 
to  himself, — a  mere  change  from  one  hand  to  the  other,  —  it  would  certainly 
not  be  easy  to  say  that  one  whose  whole  property  did  not  amount  to  one  tithe 
of  that  sum,  or  if  it  did  exceed  it  by  hundreds  of  dollars,  could  not  do  the  same. 
And  yet  it  will  be  noticed,  that  the  last  case  supposed  is  the  well-considered  and 
constantly  recognized  case  of  l^Iiller  v,  jSIiller,  8  P.  Wms.  856." 

"  10  Law  Tunes,  n.  s.  801. 

*■  Lambert  v.  Overton,  18  W.  B.  227 ;  s.  c.  11  Law  Times,  n.  s.  504. 
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testator,  whilst  confined  to  his  room  of  the  iUness  of  which  he 
died,  gave  to  his  son  certain  bank-shares,  and  on  the  same  day 
wrote  to  the  manager  of  the  bank,  directing  that  the  shares 
should  be  transferred  to  his  son,  but  before  any  transfer  was 
made,  he  died ;  it  was  held  that,  the  gift  not  being  perfected  by 
the  transfer  of  the  shares,  it  fell^into  the  residue  of  the  estate. 

18.  The  subject  of  such  gifts  is  somewhat  learnedly  discussed 
in  the  case  of  Merchant  v.  Merchant,  before  referred  to,''^  and 
the  point  resolved,  that  all  gifts,  made  during  the  last  sickness 
and  from  which  the  donor  did  not  expect  to  recover,  are,  by 
presumption  of  law^  to  be  regarded  as  made  mortis  causa,  and 
are  revocable  at  the  mere  option  of  the  donor,  at  any  time  before 
his  decease,  whether  he  recover  or  not  And  it  was  held  in 
another  case,  in  the  same  state,^^  that  where  the  words  or  acts 
claimed  to  constitute  a  gift  mortis  causa,  are  in  themselves 
ambiguous,  that  extrinsic  circumstances,  such  as  the  relation 
between  the  parties,  and  their  interest  in  and  obligations  to- 
wards each  other,  may  be  shown  in  explanation  of  the  transac- 
tion. And  a  later  case,^^  where  one  being  conscious  that  death 
was  near,  requested  some  one  to  give  her  a  parcel,  from  which 
she  took  money  to  pay  certain  debts,  and  handed  the  rest  to 
the  same  person,  including  money  and  a  certificate  of  deposit 
unindorsed,  saying  that  she  gave  it  to  her  for  her  own  use ;  it 
was  held  not  sufficient  to  make  a  good  gift  of  the  certificate. 

"  2  Bradf.  Sur.  Rep.  482. 

^*  Smitli  V.  Maine,  25  Barb.  SS. 

**  Westerlo  v.  De  Witt,  85  Barb.  215.  It  was  held  a  safficient  deliveiy  to  a 
married  woman  to  perfect  a  gift  inter  viyos,  that  the  donor — who  had  just 
bought  the  same,  being  household  furniture,  upon  a  chattel  mortgage,  made  by 
the  husband  —  said  to  the  donee,  after  pointing  out  certain  of  the  articles :  "I 
g^ve  you  these,  and  all  the  property  I  have  purchased  this  day,**  the  furniture 
remsuning  in  the  use  of  the  family  the  same  as  before,  the  husband  and  wife 
living  together  in  the  house.    Allen  v.  Cowan,  28  N.  Y.  Ct  App.  502. 
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f  SECTION    I. 

DEBGBIPnON  OF  THE  LEGATEE,  AKD  WHO   MAT  BE  SUCH. 

1.  Gertaia  classes  of  persons,  by  English  statotes,  placed  under  disabilities  as  to 

legades. 

2.  Effect  of  witnesses  to  will  being  interested  onder  it. 

0.  S,  Effect  of  witness  to  will  being  also  legatee,  ftirther  discossed. 

3.  Derisee  or  legatee  being  an  alien. 

n.  7.  Effect  of  alienage,  under  difierent.  circnmstances,  discussed. 

4.  The  effect  of  an  attainder  of  felony  and  transportatioo. 

§  43.  1.  The  English  statutes  place  several  classes  of  per- 
sons —  such  as  traitors,  artificers  going  abroad  and  not  returning 
when  required  by  the  English  ambassador,  persons  refusing  to 
accept  certain  oaths,  and  persons  twice  convicted  of  denying  the 
truth  of  Christianity,  or  the  divine  authority  of  the  Scriptures 
—  under  disabilities  as  to  receiving  legacies.^  But  as  no  similar 
disabilities  exist  in  any  portion  of  the  American  states,  we  shall 
not  discuss  them. 

2.  It  was  first  decided  in  England,  in  the  case  of  Holdfast  d. 
V.  Dowsing,'  after  three  arguments  in  the  King's  Bench,  that  a 
subscribing  witness  to  a  will,  who  derived  any  legacy,  himself, 
or  his  wife,  under  the  will,  was  thereby  rendered  incompetent, 
and  the  will  avoided,  unless  there  were  the  requisite  uumber  of 

'  1  Hoper  on  Legacies,  28.  '  2  Strange,  1258. 
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witnesses  besides.  This  led  to  the  passing  of  a  statute  '  declar- 
ing the  legacy  to  any  subscribing  witness  to  a  will,  Toid,  thus 
preserving  the  competency  of  the  witness.  Similar  statutes 
have  been  passed  in  most  of  the  American  states.  The  only 
general  question  which  has  arisen  in  the  English  courts  in  re- 
gard to  the  effect  of  this  statute  is,  whether  it  was  intended  to 
extend  to  wills  of  personal  property  only,  which  at  the  date  of 
the  statute  were  not  required  to  be  in  writing.^ 

8.  Alienage  of  the  legatee  may  affect  the  right  to  hold  the 
legacy.  An  alien  friend  is  allowed  to  take  a  bequest  of  person- 
alty,^ although  not  a  devise  of  real  estate.^  Bui  an  alien  enemy 
cannot  claim  the  enforcement  of  any  personal  right,  either  by 


*  25  Geo.  2,  ch.  6.  See  also  Statute,  1  Vic.  ch.  26,  by  which  this  statute  is 
80  amended  as  not  to  apply  to  a  legacy  in  payment  of  debts,  or  where  the  debt 
is  merely  made  a  chaise  upon  the  real  estate.  Considerable  controversy  at  one 
time  existed  in  the  English  courts  in  regard  to  the  point  whether  a  witness  to  a 
will  who  had  a  beneficial  interest  under  it,  or  was  interested  in  the  will,  at  the 
time  of  its  execution,  was  so  restored  to  his  competency,  by  the  removal  of  that 
interest  before  the  time  of  proving  the  will,  that  he  might  be  regarded  as  a  valid 
witness  under  the  statute  of  frauds,  which  required  three  credible  witnesses.  In 
Holdfast  v.  I>owsing,  supra,  it  was  considered  that  the  competency  of  the  witness 
must  exist  at  the  time  of  attestation.  And  Lord  Camden,  (Powell  on  Devises, 
ISl,)  took  the  same  view,  which  indeed  has  more  generally  prevailed.  Hawes 
V,  Humphrey,  9  Pick.  850;  Com  well  v.  Isham,  1  Day's  Rep.  85,  41,  and  note. 
But  the  Court  of  King's  Bench,  (Wyndham  v.  Chetwynd,  1  Burrow,  414,)  held 
that  the  fact  that  the  witnesses  were  interested  at  the  time  of  attestation  did  not 
invalidate  the  will,  the  witnesses  being  still  credible  within  the  statute.  But  the 
only  interest  here  claimed  to  exist  was  that  of  cerUun  debts  charged  by  the  will 
upon  the  real  estate  of  the  testator,  which,  although  making  a  security  for  the 
debts  dependent  upon  the  will  only,  as  the  English  law  then  stood,  would  create 
no  interest,  as  the  law  stands  in  this  country,  since  all  debts  are  a  lien  upon  the 
real  as  well  as  personal  estate,  independent  of  the  will.  4  Kent,  Comm.  509, 
510 ;  ante,  pt.  1,  §  21,  where  the  point  is  more  extensively  considered. 

*  In  regard  to  this  point  see  Lees  v.  Summersgill,  17  Yeseyy  508;  Brett  v. 
Brett,  8  Add.  210,  213  ;  Constable  v,  Steibell,  1  Hagg.  (Prerog.)  56  ;  Emanuel 
V.  Constable,  8  Russ.  436  ;  Foster  v.  Banbury,  8  Sim.  40. 

*  1  Roper,  29 ;  ante,  pt.  1,  §  8. 

*  Calvin's  Case,  7  Co.  Rep.  1. 
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contract,  gifit,  or  in  any  other  mode  ;  and  a  natural  born,  or  nat- 
uralized citizen  stands  in  the  same  light  as  an  alien  enemy,  if 
he  reside  abroad  in  an  enemy's  country,  and  is  there  engaged  in 
business,^  during  the  existence  of  hostilities. 

4.  By  the  English  law  an  attainder  of  felony  defeated  all 
rights  of  action  of  every  kind  in  the  felon,  which  vest  in  the 
crown,  without  the  formality  of  office  found ;  and  in  case  of 
traDsportation  the  civil  rights  of  the  offender  are  not  restored 
until  tlie  expiration  of  the  term  of  the  sentence.^  And  even 
where  the  residue  of  an  estate  devolved  upon  a  convict,  after  his 
conviction,  it  was  held  that,  having  accrued  during  the  period 
of  transportation,  it  consequently  belonged  to  the  crown.^  But 
where  the  legacy  is  contingent,  and  does  not  vest  in  the  convict 
until  after  the  expiration  of  his  term  of  transportation,  it  will  not 


^  HfConnell  v.  Hector,  3  B.  &  F.  113, 114.  The  reason  here  assigned  for 
this  proposition  is,  that  while  the  citizen  or  denizen  of  the  country  has  his  per- 
manent domicile  abroad,  and  in  an  enemy's  country,  he  is  entitled  to  all  the 
rig^  and  subject  to  all  the  disabilities  of  a  citizen  of  that  country.  And  if  he 
were  allowed  to  recover  a  judgment  or  l^acy,  the  money  thus  put  into  his 
power  would  be  conveyed  into  the  enemy's  country  and  go  to  his  sustenance  and 
rapport,  and  thus  effectually  contravene  the  fundamental  ground  upon  which 
SQ  alien  enemy  is  denied  those  privileges.     1  Roper,  30. 

If  the  war  be  terminated  before  the  sovereign  take  the  forfeiture  of  such  leg- 
acy, the  right  of  the  legatee  is  thus  rendered  valid.  1  Boper,  30 ;  Atty.-General 
V.  Weeden,  Parkei^s  Rep.  267. 

Some  nice  distinctions  have  been  attempted,  in  the  English  Courts,  in  regard 
to  the  right  of  an  alien  to  enforce  a  bequest,  which  by  the  terms  of  the  will  was 
made  a  chaise  on  lands.  But  we  do  not  regard  the  question  as  of  sufficient  im- 
portance to  refer  minutely  to  the  points  decided  in  the  English  cases.  It  is 
obTious,  that  so  fiir  as  the  alien  l^atee  can  enforce  his  claim  upon  the  estate, 
throogh  the  executor,  and  without  resort  to  the  land  itself,  by  way  of  acquiring 
interest,  or  title  in  it,  his  claim  will  be  valid,  notwithstanding  his  alienage.  But 
where  his  only  remedy  is  upon  the  land,  the  plea  of  alienage  might  be  inter- 
poaed  in  such  a  way  as  to  defeat  him.  1  Boper,  29,  30,  and  notes ;  ante,  pt 
1)  §  S,  where  this  point  is  more  fuUy  discussed. 

'  Bullock  V.  Dodds,  2  Bam.  &  Aid.  258. 

*  Boberts  v.  Walker,  1  Buss.  &  My.  752. 
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be  defeated  ;  the  enduring  of  the  punishment,  under  the  English 
statutes,  operating  as  a  pardon,  thereby  restoring  civil  rights  and 
disabilities.^^ 


SECTION   II. 

LEGACIES    TO    A    CLASS,    A3  TO    CHILDREN  AND    OTHER    RELATIONS. 

RULES  OP  CONSTRUCTION. 

1.  Beqaest  to  the  children  of  the  testator,  or  of  any  one,  includes  all  at  the  death 

of  testator. 

2.  Beqaests  to  a  class  ioclndes  aH  in  the  class  at  the  time  the  hequest  takes  effect. 

Estate  may  rest  befors  birth  or  devisee. 

3.  The  force  of  the  terms  "  begotten/' or  "to  be  begotten/'  may  mean  legitimate, 

or  after-bom. 

4.  The  difflcnlty  of  carrying  a  provision  into  effect  no  reason  for  rejecting  it'  The 

rule  extensively  illustrated. 

5.  Devise  to  one  and  his  children  may  create  a  joint  tenancy,  or  an  estate  taiL 

6.  Explanation  of  the  principle  here  Involved. 

7.  The  word  "  children  "  must  have  its  primary  force  where  it  can. 

8.  It  may,  from  necessity  or  otherwise,  have  a  more  extended  import. 

9.  The  same  rule  applies  to  the  nse  of  the  word  "  grandchildren.*' 

10.  How  fkr  defect  of  persons  answering  primary  import  will  affect  construction. 

11.  Definitkm  of  the  proper  gfonnds  of  constmction ;  relative  terms. 

(1 ).  To  extend  the  primary  import  of  such  terms,  the  intention  must  be  clear. 
(2).  The  American  courts  relactautly  depart  from  the  obvious  intent  of  testator.  3 
(3).  niustration  of  the  difference  between  the  EngUrii  and  American  rules  of 

construction. 
(4).  Not  requisite  to  exclude  all  possible  contingency  to  admit  a  secondary  sense. 
(5).  Where  '* children"  extends  beyond  literal  import,  generally  includes  all 

descendants. 
(6).  Construction  of  will  not  affected  by  contingencies  not  anticipated  by  testator. 

12.  The  same  rules  of  construction  apply  to  other  relative  terms,  as  "  nephews," 

"  nieces,"  '*  cousins,"  &c. 

13.  And  the  same  also  to  the  admission  of  illegitimate  children,  as  *'  children." 

14.  How  far  natural  children,  in  ventre  sa  mere,  can  take  under  will. 

15.  How  far  legacies  given,  in  particular  character,  depend  upon  the  truth  of  that 

diaracter. 

16.  If  person  clearly  identified  and  no  fraud,  legatee  will  take.    "  Wifo "  means 

wife  at  date  of  will. 


^  Stokes  V,  Holden,  1  Keen,  145, 
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17.  **  Children  *'  will  indade  those  by  different  marriagei. 

18.  ReUdTe  terms  iodade  all  relations  of  the  half  blood. 

19.  But  very  clear  intention  is  required  to  include  those  by  affinity. 
B.  19.  Sir  James  Wigram's  third  proposition,  and  its  application, 
n.  SI.  How  far  the  intention  of  testator  is  to  be  followed. 

D.  46.  How  fiur  after-born  nataral  chQdren  may  be  provided  for  in  a  will. 

20.  The  American  cases  profess  to  follow  the  principle  of  the  English  cases. 

21.  Abstract  of  some  recent  decisions  in  Pennsylvania. 

22.  Where  the  gift  over  is  made  to  depend  upon  the  predecease  of  one  not  in  life  at 

the  death  of  testator,  all  bom  into  class  before  death  of  testator  will  share. 

23.  Bnle  of  eonstmction  of  word  *'  children/'  by  late  American  cases. 

24.  Case  in  Connecticnt  illnstrating  the  preceding  mles. 

§44.  1.  The  general  rale  in  regard  to  the  construction  of  a 
legacy  to  children,  and  especially  the  children  of  the  testator,  is, 
that  it  will  include  all  in  existence  at  the  death  of  the  testator,^ 
unless  there  is  something  upon  the  face  of  the  will  to  show  that 
it  was  intended  to  have  a  more  limited  application.^  In  this 
ease  the  bequest  was  to  the  six  children  of  A.,  he  having  six  at 
die  date  of  the  will,  and  one  born  after,  and  before  the  death  of 
the  testator.  The  lord  commissioner,  when  urged  to  reject  the 
word  *^  six,"  as  an  evident  mistake  in  the  number,  and  thud 
allow  all  the  children  to  share  in  the  bequest,  said,  ^^  There  are 
so  many  cases  that  tie  up  the  operation  of  wills  to  their  dates, 
that  I  cannot  determine  against  them." 

2.  The  general  rule  in  regard  to  all  bequests  to  a  class  is,  that 
all  who  are  embraced  in  the  class,  at  the  time  the  bequest  takes 

'  Bingrose  v.  Brambam,  2  Cox,  8S4.  A  court  of  equity  is  always  anzioui 
to  mclttde  all  children  in  existence  at  the  death  of  the  testator.  Matchwick  tr. 
Cock,  3  Yesey,  609,  where  the  Master  of  the  Bolls,  Sir  R.  P.  Arden,  said :  ^  I 
must  construe  it  every  way,  if  possible,  to  apply  the  words  to  after-born  chil- 
dreQ."  And  in  this  case,  notwithstanding  the  terms  of  the  will  were  so  explicit 
tt  to  exclude  children  bom  after  the  date  of  the  will  from  participating  in  th# 
ca^tal  of  the  estate,  it  was  nevertheless  held,  that  a  direction  for  the  munte« 
oance  of  the  testator's  children  during  the  life  of  the  testator's  wife,  should  ex^ 
tend  to  all  the  children.  And  the  same  construction  was  adopted  in  Freemanile 
0.  Taylor,  16  Vesey,  868. 

'  Sherer  v.  Bishop,  4  Br.  C.  C.  55.    See  also  ante,  note  1. 

2S» 
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effect,  will  be  allowed  to  take.  And  consequently,  as  an  interest 
devised  under  a  will  ordinarily  takes  effect  at  the  death  of  the 
testator,  unless  some  other  time  bo  appointed  for  it  to  come 
into  operation,  it  will  be  so  regarded,  and  the  class  ascertained, 
as  of  that  time.®  And  thus  it  often  occurs  that,  hj  this  natural 
and  established  construction,  after-born  children  are  excluded ; 
and  manj  times,  no  doubt,  when  there  may  be  probable  ground 
to  conjecture  that  they  might  have  been  intended  by  the  testa- 
tor to  share  in  the  bequest.®  And  a  posthumous  child,  or  child 
in  ventre  sa  mere,  is  for  many  purposes  considered  the  same  as 
any  other  child.  Thus,  a  devise  to  such  children  of  A.  as  shall 
be  living  at  the  time  of  his  death,  includes  a  child  born  after  bis 
deatli.^  The  decisions  upon  this  point  are  very  numerous,  and 
quite  uniform  in  the  principle  upon  which  they  profess  to  go,  i.  e. 
that  bequests  to  a  class  will  include  all  as  participants  who  are 
embraced  in  the  class  at  the  time  the  gift  takes  effect.  Thus  it 
has  been  held  in  the  American  courts,  that  where  no  time  is 
fixed  for  the  payment  of  a  legacy  to  the  children  of  A.,  it  is  due 
at  the  death  of  the  testator,  and  only  the  children  then  in  exist- 
ence, including  a  child  in  ventre  sa  mere,  can  take.^    But  where 


»  Davidson  v.  Dallas,  14  Vescy,  576  ;  De  Witte  i?.  De  Witte,  11  Sim.  41. 

«  Doe  d.  r.  Clarke,  2  H.  Bl.  399;  Rawlins  v.  Rawlins,  2  Cox,  425;  Trower 
V.  Butts,  1  Sim.  &  Stu.  181. 

*  Jenkins  v.  Freyer,  4  Paige,  47.  See  also  Gross's  Estate,  10  Penn.  St.  360; 
Weishaupt  v,  Brehman,  5  Binney,  115 ;  Craighead  v.  Given,  10  S.  &  R.  351 ; 
Comfort  17.  Mather,  2  Watts  &  S.  450;  Sorver  v.  Berndt,  10  Penn.  St.  213 ; 
Phelps  V.  Phelps,  28  Barb.  121.  But  see  Stires  v.  Van  Rensselaer,  2  Bradf.  Sur. 
Rep.  172 ;  Lawrence  v.  Hebbard,  1  Bradf.  Sur.  Rep.  252,  where  it  b  held,  that 
in  bequests  to  a  class  only  those  living  at  the  date  of  the  will  can  take,  and  that 
where  any  of  these  predecease  the  testator,  the  bequest  goes  to  the  survivorsy 
but  none  bom  into  the  class  after  the  date  of  the  will  can  take.  But  these  cases 
cannot  be  regarded  as  sound  to  the  full  extent  The  American  rule,  in  those 
states  where  the  question  has  been  most  maturely  considered,  is  the  same,  as 
stated  in  the  text  Hawkins  v.  Everett,  5  Jones,  Eq.  42 ;  Walker  v,  William- 
son, 25  Ga.  R  549.  Where  the  income  of  a  fund,  the  principal  of  which  is  olti- 
mately  to  be  distributed  among  children  as  a  class,  is  to  be  distributed  as  it 
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there  is  a  postponement  of  the  payment  of  the  legacy  until  a 
period  subsequent  to  the  death  of  the  testator,  everj  person 
answering  the  description  at  the  time  fixed  for  the  division  will 
be  entitled,^  although  not  in  esse  at  the  death  of  the  testator, 
unless  there  is  something  in  the  will  to  show  that  the  testator 
intended  to  limit  the  legacy  to  such  of  the  class  as  answered  the 
description  at  the  time  of  his  death.'^  And  we  believe  these  prin- 
ciples have  generally  been  maintained  in  the  American  courts.^ 
Where  there  is  a  bequest  to  take  effect  after  the  expiration  of 
an  intervening  estate  also  created  by  the  will,  after-born  chil- 
dren will  be  held  entitled,  where  the  gift  is  to  children  as  a 
classJ  Wilde^  J.,  here  said :  "  The  children  of  her  body  "  meant 
^^all  the  children  she  might  have.  This  will  not  appear  to  be  a 
strained  construction  of  the  words,  when  it  is  observed  that  as 


accrues,  those  bom  into  the  class  will  share  ratably  in  such  income  from  the 
time  of  birth.     Simpson  v.  Spence,  5  Jones,  Eq.  208. 

In  a  somewhat  recent  case  in  New  York,  (Campbell  v.  Bawdon,  18  Court  of 
App.  412,)  it  was  decided,  after  ai^ument  by  yery  eminent  counsel,  reversing 
the  judgment  below,  that  a  devise  to  a  class  of  persons  of  an  estate  in  remainder 
takes  effect  in  favor  of  those  who  constitute  the  class  at  the  decease  of  the  testa- 
tor, unless  a  contrary  intent  appear  from  the  terms  of  the  will,  or  extrinsic  facts 
admissible  in  aid  of  the  construction.  But  in  Knight  r.  Knight,  3  Jones  Eq. 
167,  it  was  held,  that  where  there  is  no  intermediate  estate  the  class  is  enumer- 
ated at  the  decease  of  the  testator,  but  if  there  be, 'at  the  termination  of  such 
estate.  So  also  in  Wessenger  v.  Hunt,  9  Rich.  Eq.  459.  And  this,  as  before 
stated,  seems  to  be  the  general  rule.  And  the  case  of  Campbell  v.  Rawdon, 
sapra,  does  not  seem  to  be  at  variance  with  it,  since  the  class  in  that  case  was 
the  **  heirs  **  of  a  certain  person  already  deceased,  and  being  clearly  defined,  at 
the  death  of  the  testator,  the  remainder  would  vest  in  interest,  although  not  in 
possession. 

*  Kilpatrick  v.  Johnson,  15  N.  Y.  Court  App.  822;  Swinton  v.  Legare,  2 
McCord,  Ch.  440 ;  Cole  v.  Creyon,  1  Hill,  Ch.  811,  822 ;  Myers  v,  Myers,  2  Mc- 
Cord,  Ch.  214,  256 ;  Van  Hook  v.  Bogers,  8  Murph.  178. 

'  Annable  v.  Patch,  8  Pick.  860.  A  child,  bom  in  due  time  after  the 
decease  of  the  testator,  or  the  time  ^xed  for  determining  the  class,  is  regarded 
as  entitled  the  same  as  if  bom  before.    Hall  v.  Hancock,  15  PicL  255. 
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to  part  of  the  property  the  devise  was  prospective,  it  being  of  a 
remainder  after  a  life-estate  to  the  widow."  It  was  therefore  held, 
that,  as  to  the  real  property,  the  children  living  at  the  death  of 
the  testator  took  an  estate  in  fee-simple,  in  the  part  where  a 
life-estate  was  secured  to  the  widow,  or  vested  remainder,  which 
opened  to  let  in  the  after-born  children,  and,  in  the  rest,  a  quali- 
fied fee,  so  limited  as  to  admit  the  claim  of  the  after-born  chil- 
dren by  way  of  executory  devise,  and  the  same  estate  in  the 
personalty.  The  terms  *^  all  his  children  born  or  to  be  born," 
will  not  extend  to  a  child  not  in  being  at  the  death  of  the  testa- 
tor.^ A  child  is  regarded  as  in  being  from  the  moment  of  con- 
ception, where  that  will  be  for  its  interest.^ 

8.  There  seems  to  have  been  considerable  discussion  in  the 
books  in  regard  to  the  precise  meaning  of  the  terms  (as  applied 
to  children),  "  lawfully  begotten,"  or  "  to  be  lawfully  begotten," 
or  "  which  shall "  or  "  may  be  lawfully  begotten,"  which  have 
often  been  used  in  wills.  The  general  tendency  of  the  decisions 
has  been  in  favor  of  regarding  them  all  substantially  of  the  same 
import,  and  as  intended  to  signify  nothing  more  than  ^^  legiti- 
mate." ^®  But  where  this,  or  any  other  form  of  expression  is 
used  to  import  children  thereafter  born,  it  will  have  that  con- 
struction. But  unless  the  language  of  the  will  reasonably  im- 
ports that  the  bequest  was  exclusively  for  the  children  already 


<  Burke  v.  Wilder,  1  McCord,  Ch.  551 ;  Sinkler  v.  Sinkler,  2  DesavH. 
127. 

*  Hall  V.  Hancock,  15  Pick.  255. 

^  Lomax  v.  Holmden,  1  Ves.  Sen.  294 ;  Cook  v.  CkK>k,  2  Yemon,  545 ;  Hewel 
V.  Ireland,  1  P.  Wms.  426 ;  Wilkinson  v.  Adam,  1  Vesey  &  B.  422 ;  Earijr  «. 
Benbow,  2  Coll.  842 ;  Sprackling  v.  Ranter,  1  Diek.  844 ;  Storrs  v.  Benbow,  2 
My.  &  EL  416 ;  s.  c.  8  DeG.,  M.  &  6.  890 ;  Early  v.  Middleton,  14  Beavan,  458 ; 
Butler  V.  Lowe,  10  Sim.  817.  In  this  last  case  the  bequest  was  to  tbe  children 
of  the  testator's  nephews  and  nieces,  **  begotten  or  to  he  hegotUn^  and  it  was 
held,  that  the  children  bom  after  the  death  of  the  testator  were  not  entitled  to 
participate  in  the  legacies. 
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in  existence,  the  after-born  children  will  be  regarded  as  in- 
cluded .^^ 

4.  It  is  said  that  where  it  is  evident,  from  the  will,  that  the 
testator  intended  to  include  all  the  children  of  the  person  named, 
as  well  thoee  born  after  as  before  the  bequest  takes  effect,  no  em« 
barrassment  attending  the  carrying  the  same  into  effect  shall  be 
regarded  as  sufBcient  reason  for  excluding  children  to  whom 
there  is  a  clear  gift  in  the  will.  But  where  it  is  also  provided  that 
each  cliild  shall  receive  his  share  upon  arriving  at  twenty-one, 
that  provision  shall  be  carried  into  operation,  notwithstanding  it 
may  have  the  efiect  to  abridge  the  share  of  an  after-bom  child. 
Of  two  repugnant  provisions  in  a  will  the  most  convenient  shall 
be  executed.^  We  should  feel  sorry  to  be  compelled  to  confirm, 
as  a  general  proposition,  what  has  been  often  said  by  tlie  Eng« 
lish  judges,  that  many  of  the  general  rules  of  construction  which 
have  been  adopted  by  the  English  courts,  and  applied  to  the  dis* 
tribution  of  legacies,  have  very  often  resulted  in  defeating  the  in- 
tention  of  the  testator ;  perhaps  almost  as  often,  in  some  classes 
of  cases,  as  it  has  resulted  in  carrying  that  intention  into  effect. 
On  the  contrary,  we  believe  the  American  courts,  in  determin- 
ing the  construction  of  wills,  have  almost  imiversally  been  gov- 
erned by  a  leading  reference  to  the  intent  of  the  testator,  as 
gathered  from  the  whole  instrument.  So  thi^  while  the  ac- 
knowledged fault  of  the  English  courts  in  this  respect  has  been 
a  too  strict  adherence  to  general  rules  of  construction,  that  of 
the  American  courts  has  probably  been  a  too  ready  yielding  to 
the  supposed  intention  of  the  testator,  as  indicated  by  the  special 
circumstances  of  the  particular  case,  to  the  disregard  or  setting 
aside  of  general  rules  of  construction  wliich  would  have  led' 
them  in  an  opposite  direction.^    Thus  we  may  illustrate  the  vice 

"  Defflifl  V.  Goldschmidi,  1  Mer.  417 ;  Scott  v.  The  Earl  of  Scarborough,  1 
Beavan,  164 ;  Barnes  r.  Provoost,  4  Johns.  61. 

^  Defflis  V.  Goldschmidt,  19  Vesey,  566. 

"  In  confirmation  of  the  foregoing  propositions  we  haTe  only  to  allude  to  the 
eases  already  cited,  where  the  terms,  as  applied  to  children,  ai  "  begotten  or  to 
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of  too  strict  construction  by  the  rule  adopted  in  Hughes  v. 
Hughes,^^  that  where  the  residuum  of  an  estate  is  given  to  all  the 
children  which  shall  be  alive  when  the  youngest  child  shall  at- 
tain the  age  of  twenty-one,  and  if  any  child  shall  have  deceased, 
leaving  a  child  or  children,  such  child  or  children  to  receive  the 
parent's  share,  this  shall  not  allow  the  parent's  share  to  go,  by 
way  of  representation,  to  grandchildren,  where  the  children  have 
all  deceased  ;  thus  following  the  letter  of  the  will,  to  the  obvious 
exclusion  of  the  clear  intent.  And  as  there  are  many  instances 
where  the  word  **  child  "  or  "  children  "  has  been  so  con- 
strued as  to  include  grandchildren,  there  would  seem  to  have 
been  the  greatest  possible  reason  why  that  construction  should 
have  been  adopted  in  this  case.  It  has  often  been  held,  we 
know,  that  grandchildren  and  great-grandchildren,  do  not  take 
as  ^^  children,"  except  from  necessity,  or  very  clear  intent,  yet 
this  case  seems  to  be  one  of  that  character.^  In  Hill  v.  Chap- 
man ,^^  Lord  T%urlow  said  of  the  early  case  of  Ellison  v,  Airey  :^^ 

— 

be  begotten,"  have  been  considered  as  having  no  reference  to  after-horn  ch3- 
dren.  This  role  might  hare  been  founded  in  troth,  in  some  of  the  early  cases* 
in  which  the  role  is  first  established,  bat  in  the  majoritj  of  cases  it  would  not  be 
trae.  These  terms  ai'e  used  more  generally,  it  is  believed,  to  include  both  the 
existing  and  after-born  children.  The  rule,  as  held  by  the  English  courts,  rests 
on  policy  more  than  justice. 

"  14  Vesey,  266. 

"  Marsh  o.  Hague,  1  Edw.  Ch.  174 ;  Ewing  v.  Handley,  4  Litt.  346 ;  PhiUipa 
V.  Beall,  9  Dana,  1 ;  Hone  v.  Van  Schaick,  3  Edw.  Ch.  474. 

"  1  Ves.  Jr.  405,  408. 

^  1  Yes.  Sen.  111.  The  cases  upon  this  subject  are  thus  arranged  by  Mr. 
Sanders  in  his  note  to  Heathe  v,  Heathe,  2  Atk.  121.  ^*The  general  role  id 
cases  of  this  nature  seems  to  be,  that  where  the  devise  or  gift  to  the  children  is 
general,  and  not  limited  to  a  particular  period,  then  it  is  confined  to  the  death 
of  the  testator.  Northey  v.  Burbage,  Free.  Ch.  470 ;  Heathe  v,  Heathe,  supra ; 
Horsely  v.  Chaloner,  2  Yes.  Sen.  83;  Isaac  v.  Isaac,  Amb.  847;  Congreve  o. 
Congreve,  1  Br.  CL  C.  580;  b.  c.  cited  in  Yiner  v.  Francis,  2  Br.  Ch.  C. 
658;  Hughes  v.  Hughes,  8  Br.  Ch.  C.  852,  854;  Hill  v.  Chapman,  ibid.  391. 
But  where  such  devise  or  gift  is  to  one  for  life,  or  where  the  distribution  is 
postponed  to  a  future  time,  then  children  bom  duiing  the  life  or  before  thai 
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"  This  case,  which  I  have  often  had  occasion  to  consider,  went 
upon  a  refinement,  but  cannot  now  be  shaken."  And  his  lord- 
ship further  said :  ^*  If  I  enlarge  the  intention  of  the  testator  hj 
imputing  to  him  a  view  of  providing  for  all  the  children,  I  shall 
contradict  a  rule  which  has  stood  too  long  to  be  shaken,  but 

■ 

which,  when  first  raised,  went  satis  ex  arbitrio,  because  the  in- 
tention might  go  to  all  possible  children,  as  in  marriage  settle- 
ments; and  to  impute  to  him  such  a  restrained  intention  is 
rather  a  forced  interpretation,  and  generally  against  the  inten- 
tion conceived  at  the  time." 

5.  It  was  established  in  Wild's  case,^^  that  a  devise  to  one  and 
his  children  should  carry  an  estate  in  joint  tenancy,  where  the 
person  named  had  children  living  at  the  date  of  the  will ;  but 
that  where  no  such  children  existed,  the  term  **  children  "  should 
be  construed  as  a  word  of  limitation,  and  as  equivalent  to  chil- 
dren of  his  body,  thus  creating  an  estate-tail  general  as  to  real 
estate. 

6.  This  involves  the  germ  of  a  principle  upon  which  a  very 
numerous  cl^ss  of  cases  has  been  decided  by  the  courts  of  equity, 
based  upon  Sir  James  Wigram*s  third  proposition.^^    Thus,  in  a 


time  are  let  in.  Harding  v,  Glynn,  1  Atk.  470 ;  Graves  v.  Boyle,  1  Atk.  509 ; 
Hangfaton  o.  Harrison,  2  Atk.  329;  Ellison  v.  Airey,  supra;  Attorney-Gen- 
eral 0.  Crispin,  1  Br.  Ch.  C.  386 ;  Congreve  v.  Congreve,  1  Br.  Ch.  C.  530 ; 
Densme  v,  Mello,  ibid.  537;  Baldwin  v.  Karver,  1  Cowp.  309;  Andrews  v. 
Partington,  3  Br.  Ch.  C.  401 ;  Fulsford  v.  Hunter,  8  Br.  Ch.  C.  416.  It 
seems  that  under  a  devise  to  children  living  at  the  testator's  death,  a  child 
in  ventre  sa  mere  shall  take.  Hale  v.  Hale,  Free.  Ch.  50 ;  Beale  v.  Beale,  1  P. 
Wms.  245 ;  Millar  v.  Turner,  1  Ves.  Sen.  85 ;  Clarke  v.  Blake,  2  Br.  Ch.  C. 
320.  See  contra,  Pierson  v.  Gramett,  2  Br.  Ch.  C.  38 ;  Cooper  v,  Forbes,  2  Br. 
CL  C.  63." 

"  6  Ca  Bep.  16 ;  Jackson  v.  Coggin,  29  Ga.  R.  403. 

"  Wigram  on  Extrinsic  Evidence,  42.  **  Where  there  is  nothing  in  the 
context  of  a  will  from  which  it  is  apparent  that  a  testator  has  used  the  words 
in  which  he  has  expressed  himself  in  any  other  than  their  strict  and  primary 
sense,  but  his  words,  so  interpreted,  are  insensible,  with  reference  to  extrinsic 
eircumstancea,  a  court  of  law  may  look  into  the  extrinsic  circumstances  of  the 
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considerable  number  of  cases,  where  legacies  hare  been  giren  to 
a  class  of  persons  described  by  the  name  of  the  relation  of  that 
class,  either  to  the  testator,  or  some  other  person  named,  or  to 
some  other  class  of  persons  designated,  and,  upon  inquiry  into 
the  surrounding  facts,  it  is  ascertained  that  no  persons,  strictly 
corresponding  to  the  relation  named,  existed  at  the  date  of  the 
will,  and  this  was  well  known  to  the  testator  at  the  time  of  using 
the  terms,  it  has  been  permitted,  partly  from  necessity,  in  order 
to  give  the  testator's  words  any  meaning,  and  partly  from  con- 
jectural and  probable  intention,  gathered  from  the  other  portions 
of  the  will,  as  well  as  from  the  surrounding  circumstances,  to 
apply  the  words  to  other  persons  coming  the  nearest  to  the 
primary  import  of  the  terms  used,  and  also  to  the  presumed  in- 
tention of  the  testator,  taking  all  the  allowable  extrinsic  aids 
into  the  account. 

7.  The  word  *^  children,"  as  well  as  all  other  edmilar  descrip- 
tive terms  of  classes  or  relations,  it  will  be  borne  in  mind,  must 
always  be  understood  in  wills,  in  its  primary  and  simple  signifi- 
cation, where  that  can  be  done ;  in  short,  where  there  are  any 
persons  in  existence  at  the  date  of  the  will,  or  before  the  devise 
or  legacy  takes  effect,  answering  tlie  meaning  of  the  term.^ 

8.  And  where  the  term  ^^  children  "  has  received  a  larger  and 
more  extended  construction,  as  synonymous  with  issue,  it  has 
generally  been  based  upon  something  in  the  will,^  unless  it  re- 


case,  to  066  whether  the  meaning  of  the  words  be  sensible,  in  any  popular  or 
secondary  sense,  of  which,  with  reference  to  these  circumstances,  they  are  capa- 
ble."   Ante,  pt  1,  §  41,  where  the  subject  is  extenstvely  discussed. 

"^  Duhamel  v.  Aidovin,  2  Yes.  Sen.  162.  Here  the  word  enfcarUs^  in  French, 
was  held  synonymous  with  **  children  " ;  and  where  a  residuum  was  giTen,  upon 
failure  of  children,  it  was  held  not  equivalent  to  failure  of  issue,  since  that  would 
render  the  bequest  void  for  remoteness,  and  a  court  will  never  give  any  term  in 
a  will  a  secondary  signification,  where  the  result  will  be  to  defeat  the  purpose  of 
the  testator. 

^  Wythe  V.  Thurlston,  Amb.  566.  The  form  of  expression  was,  <*  but  if  any 
one  be  dead  at  that  time,  to  be  equally  divided  among  the  survivors  of  them,  and 
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suited  as  already  intimated,  from  the  fact  that  there  were  no 
children  in  existence.  And  where,  from  the  construction  of  the 
whole  clause,  it  can  be  made  to  appear,  that  the  testator  meant, 
by  '*  children,"  to  include  children  and  the  issue  of  such  children 
as  were  deceased,  that  construction  will  be  adopted.^  Hence 
the  term  children  has  been  held  to  include,  in  that  way,  all  the 
descendants  of  the  person  named.^  And  there  are  numerous 
American  cases  wherein  it  has  been  held  that  grandchildren  and 
great-grandchildren  will  take  under  a  bequest  to  children,  when- 
ever that  is  necessary  in  order  to  give  effect  to  the  words  of  the 
will,  or  that  appears  to  have  been  the  evident  intention  of  the 
testator.®  Lord  Alvanley^  M.  R.,  in  Reeves  v.  Brymer,^  said : 
'^Children  may  mean  grandchildren,  where  there  can  be  no 
other  construction,  but  not  otherwise."  And  the  same  learned 
judge  adopted  the  view  that  children  included  all  the  descend- 
ants, rather  than  admit  a  construction  which  must  result  in 
intestacy.^ 

their  respectiTe  childreo,  in  case  any  of  them  be  dead  leaving  issue  of  their 
body  " ;  clearly  showing  that  the  word  "  children  **  was  used  as  synonymous  with 
"  isBDe."  Lord  Hardwicke  said,  ^*  The  word  *  issue  *  will  carry  it  to  all  the  de- 
scendants."   Gale  V.  Bennett,  Amb.  681,  goes  upon  the  same  principle. 

"  Royle  V.  Hamilton,  4  Vesey,  487. 

"  Marsh  v.  Hague,  1  £dw.  Ch.  174 ;  Ewing  v.  Handley,  4  Litt  346  ;  Izard  v, 
Izard,  2  Dessaus.  308;  Smith's  Case,  id.  123  n.;  Phillips  v.  Beall,  9  Dana,  1  ; 
Hone  r.  Van  Schaick,  3  Edw.  Ch.  474 ;  Pemberton  v.  Parke,  6  Binney,  601. 

The  case  of  Hone  v.  Van  Schaick,  3  N.  Y.  Court  App.  538,  presents  numerous 
nice  questions  in  regard  to  the  construction  of  legacies  to  children  and  grand- 
children, where  the  decree  of  the  Chancellor,  3  Barb.  Ch.  488,  is  reversed,  and 
that  of  the  Yice-Chancellor  affirmed.  The  opinions  of  the  Chancellor,  and  the 
Court  of  Appeals  by  Gridley^  J.,  are  of  marked  interest  and  ability,  as  affect- 
ing this  question ;  that  of  the  Chancellor  being,  upon  the  whole,  the  most  liberal, 
and  that  of  the  Court  of  Appeals  the  most  critical,  but,  at  the  same  time,  rather 
^  most  satisfactory.  The  general  principles  adopted  in  both  are  the  same  as 
stated  m  the  text 

*  4  Vesey,  692,  698. 

^  Boyle  0.  Hamilton,  4  Vesey,  437,  439.  In  Radclifie  v,  Buckley,  10  Vesey, 
195,  Sir  WiSiam  Grcmt  holds,  that  "^  children  "  may  include  other  more  remote 
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9.  There  has  been  some  question  whether  the  term  ^^  grand- 
children "  could  be  held  to  include  great-grandchildren.  It  has 
been  held,  that  where  there  was  anything  in  the  will  to  show 
that  the  testator  spoke  of  these  two  classes  indiscriminately  as 
^^grandchildren,"  both  should  be  included  under  the  term  ^^ grand- 
children."^ But  unless  there  is  something  in  other  portions  of 
the  will,  or  in  the  surrounding  circumstances,  admissible  in  aid 
of  the  construction,  which  indicates,  with  reasonable  certainty, 
that  the  word  is  used  in  a  more  extended  sense  than  its  ordi- 
nary import,  or  there  would  otherwise  be  an  entire  failure  to 
give  the  clause  any  operation,  we  apprehend  the  word  ^^grand- 
children," must  be  restricted  to  its  primary  and  ordinary  signifi- 
cation.^ 

10.  And  in  the  case  of  a  legacy  to  the  children  of  any  one 
by  name,  who  at  the  time  of  the  gift  had  no  children,  but  only 
grandchildren,  although  there  might  arise  some  degree  of  prob- 
ability that  the  testator  intended  the  grandchildren  to  receive 
the  legacy,  yet  it  has  been  questioned  how  far  such  probability 
will  justify  the  courts,  in  departing  from  the  primary  significa- 


deacendants,  where  the  will  would  otherwise  become  inoperative;  or  where  by  the 
testator's  use  of  other  words  in  the  will  it  is  made  apparent  that  the  word  "  chil- 
dren "  was  used,  not  in  the  proper,  but  in  a  more  extenuTe  sense.  But  in  Moor 
V.  Rabbeck,  12  Sim.  123,  the  Yice-Ohancellor,  Shadwell,  held  that  this  necessity 
must  clearly  exist,  or  the  word  could  not  be  construed  in  such  secondary  sense. 
And  there  must  be  special  and  satisfactory  grounds  to  justify  a  departure  from 
the  primary  import  of  the  word  children.  Jackson  v.  Staats,  11  Johns.  337, 
351 ;  Hallowell  v.  Phipps,  2  Whart  376. 

*^  Huasey  v.  Berkeley,  2  Eden,  194,  196 ;  8.  c.  nom.  Hussey  v.  Dillon,  Amb. 
603.  The  Lord  Chancellor  here  says :  **  As  to  great-grandchildren,  I  incline  to 
think  that  the  word  grandchildren  would,  without  further  explanation,  compre- 
hend them,  for  in  common  parlance,  which  is  the  true  way  of  interpreting  words 
in  a  will,  the  word  grandchildren  is  used  rather  in  opposition  to  and  as  exclusiye 
of  children,  than  as  confined  to  the  next  descent,  —  the  children  of  children, — 
and  must,  I  think,  have  the  effect  of  comprehending  both,  unless  the  intention 
appear  to  the  contrary." 

^  Earl  of  Orford  v.  Churchill,  3  Yes.  &  B.  59. 
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tion  of  the  word,  since  the  person  named  may  have  children. 
bom  after  the  date  of  the  will,  or  even  after  the  death  of  the  ^ 
testator,  or  where  the  time  of  vesting  is  deferred,  before  that 
time  arrives,  all  of  whom,  in  such  case,  would  be  entitled  to 
claim  the  bequest.^  In  the  last  case,  the  question  arose  in  re- 
gard to  illegitimate  children  taking  by  the  general  description 
of  '^  children,''  the  person  named  having  no  other,  either  at  the 
date  of  the  will  or  the  death  of  the  testator .^^  We  shall  have 
occasion  to  consider  this  point  more  hereafter,  as  regards  ille- 
gitimate children. 

11.  We  will  here  indicate  what  seems  to  us  to  be  the  latest 
determination  of  the  English  courts  of  equity  upon  this  and  all 
the  analogous  questions. 

(1.)  Tlie  terms  "  children,"  "  grandchildren,"  **  nephew," 
"niece,"  "cousin,"  or  any  similar  term,  must  ordinarily  be  pre- 
sumed to  have  been  used  in  its  primary  and  natural  sense  ;  and 
this  sense  cannot  be  enlarged  or  qualified,  so  as  to  admit  any  per- 
son not  coming  within  such  primary  meaning,  unless  there  be 
something  upon  the  face  of  the  will  clearly  indicating  such  intent 
in  the  mind  of  the  testator,  at  the  time  of  making  his  will,  or 
unless  such  qualified  or  enlarged  sense  of  the  term  may  be 
gathered,  with  reasonable  certainty,  to  have  been  the  intention 
of  the  testator,  either  from  the  necessity  of  so  construing  it,  in 
order  to  give  it  any  operation,  or  from  some  other  equally  satis- 
factory probability,  arising  out  of  the  state  of  facts  existing  at 
the  date  of  the  will,  and  which  are  of  a  character  to  be  properly 
admissible  in  aid  of  the  construction  of  the  will.^ 

*  Harris  v,  Lloyd,  Tam.  &  Russ.  310. 

*  In  Harris  v.  Lloyd,  supra,  the  learned  judge  said :  "  I  have  not  the  least 
doubt  this  testator  meant  illegitimate  children,  but  I  am  clearly  of  opinion 
that  there  is  not  enough,  upon  the  face  of  this  will,  to  authorize  me  to  carry 
that  intention  into  effect."  Oartwright  v.  Tawdry,  5  Vesey,  530;  Swaine  v, 
Kennerley,  1  Yes.  &  B.  469.  The  proposition  of  the  learned  judge  is  scarcely 
maintainable,  as  we  may  show  hereafter. 

"  2  Story,  Eq.  Jur.  §  1065  c,  where  we  took  occasion  thus  to  classify  the  more 
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(2.)  It  is  apparent,  from  a  careful  examination  of  the  more 
recent  decisions  of  the  English  courts  of  equity,  that  thej 
adhere  with  great  strictness  and  pertinacity  to  any  rule  of  con- 
struction, when  once  established,  although  it  may  lead  them 
quite  one  side  of  the  obvious  intention  of  the  testator.  In  the 
American  courts,  probably,  no  such  persistent  adherence  to  the 
strict  and  literal  application  of  the  recognized  canons  of  con- 
struction, to  every  case,  has  yet  been  arrived  at,  as  a  general 

recent  decisions  upon  this  somewhat  perplexing  question,  thus :  '*  In  a  recent 
case  before  the  Lord  Chancellor,  after  a  good  deal  of  examination  and  discus- 
sion at  the  bar,  it  was  held  that  a  bequest  to  *  cousins,'  simpliciter,  includes  first 
cousins  only,  in  the  absence  of  anything  to  explain  the  meaning  of  the  testator. 
The  Lord  Chancellor  said :  *  I  think  that  if  a  testator  says  no  more  than  that  he 
gives  to  "  cousins,"  he  must  be  taken  to  mean  first  cousins.  That  will  be  a  prac- 
tical construction,  and  one  by  which  the  parties  entitled  will  be  easily  ascer- 
tained ;  it  coincides,  too,  with  ordinary  experience,  for  when  a  person  speaks  of 
cousins,  he  generally  means  first  cousins,  —  the  children  of  an  uncle  or  aunt ;  — 
and  I  think  that  in  the  present  case,  there  being  first  cousins,  (and  nothing  to 
indicate  that  any  others  were  intended,)  this  is  the  proper  construction  to  adopt' 
It  seems  to  us  this  view,  as  a  general  exposition  of  the  difficulty,  is  extremely 
satisfactory.     Stoddart  v.  Nelson,  6  DeG.,  M.  &  6.  68 ;  Stanger  v.  Nelson,  ilx 
The  counsel,  in  arguing  the  extension  of  the  term  '  cousins,'  so  as  to  include 
all  persons  coming  within  the  general  import  dE  the  term,  referred  to  the  fol- 
lowing cases:  Caldecott  v,  Harrison,  0  Sim.  457 ;  Sanderson  v.  Bayley,  4  My.  & 
Cr.  56 ;  and  Williams  on  Exrs.  vol  2,  p.  885,  Sd  ed.     See  also  Thompson  v. 
Bobinson,  5  Jur.  N.  s.  1196.    The  same  construction  was  given  to  the  word 
'  niece.'    Crook  v.  Whitley,  7  DeG.,  M.  &  G.  490.    See  also  Pride  v.  Fooks, 
3  DeGex  &  Jones,  252 ;  Jenkins  u.  Lord  Clinton,  26  Beavan,  108 ;  Smith  v. 
Liddiard,  8  Kay  &  J.  252.    And  in  order  to  enable  illegitimate  children  to  take 
.under  a  bequest  to  daughters,'  it  would  seem  to  be  requisite  to  show  that 
there  were  no  other  persons  who  could  answer  the  description,  and  that  their 
reputed  character  did  answer  it,  and  that  this  was  understood  by  the  testator, 
which  last  fact  will  not  be  inferred.    Herbert  in  re,  6  Jur.  n.  s.  1027.    How  far 
illegitimate  children,  or  their  children,  shall  take,  by  general  description,  is 
matter  of  intention.    Allen  v.  Webster,  6  Jur.  n.  s.  574.    But  illegitimate  chil- 
dren, born  after  the  date  of  the  will,  cannot  take  by  general  description,  as 
^  such  other  child  that  may  be  born  of  my  housekeeper,'  &c.  Medworth  v.  Pope, 
5  Jur.  N.  8.  996." 
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thing.  Particular  instances  of  that  kind  may  occur.  But,  in 
general,  it  will  be  found,  that  the  American  courts  depart,  with 
some  degree  of  reluctance,  from  what  is  the  obvious  and  un- 
questionable meaning  of  the  testator,  where  so  expressed  as 
to  be  intelligible.  In  the  case  of  Edmimds  v.  Fessej,  already 
referred  to,  where  Sir  John  Romilly,  M.  B.,  a  very  learned  and 
experienced  equity  judge,  felt  bound  to  exclude  illegitimate 
chfldren  wherever  there  were  legitimate  children  answering  the 
description.  The  result  of  the  application  of  this  rule  to  the 
particular  case  was,  to  admit  an  illegitimate  daughter,  there 
being  no  other  daughter,  and  to  exclude  the  illegitimate  son, 
there  being  more  than  one  legitimate  son,  —  thus  meeting  the 
words  of  the  will,  <^  sons  and  daughters  "  of  A.  B.,  —  the  learned 
judge  thus  apologizing  for  the  *^  anomalous  result "  :  ^^  The  result 
is  necessarily  somewhat  anomalous,  for  I  admit  one  of  the 
illegitimate  children  and  exclude  the  other.  It  is  to  be  observed 
that  there  are  two  legitimate  sons,  sufficient  to  satisfy  the  word 
'  sons '  in  the  plural.  I  regret  the  decision  to  which  I  feel  myself 
obliged  to  come,  because  it  is  evident  that  the  testator  intended 
to  include  all  the  children  of  his  cousin,  whether  legitimate  or 
illegitimate." 

(3.)  We  believe  it  is  safe  to  conblude  that  an  American  court 
would,  under  such  circumstances,  without  hesitation,  have  in- 
daded  all  the  illegitimate  children,  and,  as  it  seems  to  us,  upon 
the  best-established  and  most  unquestionable  rules  of  construc- 
tion, as  applicable  to  wills,  —  that  where  the  testator  has  used  the 
word  in  question,  or  its  equivalent  or  correlative,  in  the  course 
of  the  same  instrument,  in  a  particular  sense,  it  is  admissible  to 
give  it  tliat  construction  throughout  the  instrument,  where  that 
seems  best  to  conform  to  the  probable  intent  of  the  testator,  in 
the  particular  place  in  question.  The  fair  application  of  this 
rule,  which  is  as  well  established,  and  of  as  controlling  a  char- 
acter as  any  other,  would  have  enabled  the  learned  judge  to 
escape  the  ^^ anomalous  result"  which  he  seems  so  much  to 
deplore,  and  at  the  same  time  to  meet  the  acknowledged  justice 

29* 
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and  truth  of  the  case,  which  is  always  a  most  gratifying  result 
upon  all  subjects ;  and  one,  in  regard  to  the  determination  of 
causes  in  courts  of  justice,  which,  if  it  is  not  reached,  must 
always  operate,  in  some  degree,  either  as  an  impeachment  of 
the  law,  or  of  the  competency  of  the  court  in  its  administration, 
either  of  which  we  should  always  feel  reluctant  to  admit.^ 
(4.)   We  think,  too,  that  it  is  safe  to  affirm,  that  no  court 

ft 

would  be  required  to  go  into  all  possible  conjectures,  in  regard 
to  the  occurrence  of  future  facts,  which  might  give  the  words  of 
the  will  an  intelligible  signification,  and  to  be  able  to  exclude 
all  such  conjectural  states  of  fact,  before  any  secondary  sense  of 
the  words  of  the  will  can  be  admitted.  We  should  therefore 
dissent  from  the  view,  that,  in  order  to  extend  the  term  ^^  chil- 
dren "  to  include  those  of  another  generation,  or  those  not  legit- 
imate, it  must  be  shown,  that,  at  the  time  the  testator  used  the 
term  ^^  children  "  of  A.  B.,  the  father  had  deceased,  and  had  left 
no  children  legitimate,  but  only  grandchildren,  or  illegitimate 
children,  as  has  been  urged  by  some  writers  of  great  authority 
upon  this  subject.^  All  that  reason,  and  the  generally  received 
rule  of  law  upon  the  subject,  would  seem  to  require,  in  order  to 

'^  We  do  not  intend  here  to  imply,  that  many  cases  do  not  occur,  where,  from 
some  mistake  or  defect  in  the  will,  it  may  become  impracticable,  without  the 
violation  of  acknowledged  principles  of  law,  to  reach  the  intent  of  the  testator, 
and  the  justice  of  the  case.  As  in  Drake  v,  Drake,  8  Ho.  Lds.  €as.  1 72^  where 
the  name  and  the  description  of  the  person  in  the  will  cannot  be  made  to  apply 
to  the  same  person,  hut  really  identify  two  persons,  with  equal  certainty.  It 
not  being  a  case  of  equivocation,  direct  evidence  of  intention  is  not  admissible. 
And  unless  some  preponderance  of  probability  of  intent  can  be  reached  by  way 
of  construction,  the  name  must  prevail  over  the  description^  without  regard  to 
the  probability  of  which  would  be  most  likely  to  be  mistaken  in  the  particular 
case. 

^  2  Jarman,  (ed.  1861,)  136.  It  is  here  said  that  the  extended  construction 
of  these  terms  will  only  be  allowable,  when  "  otherwise  the  gifl  never  could  have 
an  object."  It  is  obvious  that  even  the  case  of  Edmunds  v,  Fessey,  already 
alluded  to,  and  where  the  construction  adhered  to  was  inconveniently  nice,  fell 
far  short  of  the  strict  rule  for  which  Mr.  Jarman  here  contends. 
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give  the  words  a  secondary  import,  is,  that  it  should  appear  that 
the  testator  was  aware,  at  the  date  of  his  will,  that  the  term  chil- 
dren, or  any  similar  term,  used  by  him,  could  have  no  strict,  lit- 
eral, and  technical  application  to  the  existing  facts,  in  order  to 
give  it  a  secondary  signification.  And  this  knowledge  it  has 
been  held  must  be  proved,  and  cannot  be  presumed.® 

(5.)  And  it  seems  that  in  general,  where  the  word  "  children  " 
is  so  construed  as  to  include  other  descendants,  it  will  be  held  to 
include  all  the  descendants,  as  being  synonymous  with  '^  issue."  ^ 
Bat  there  will  occur  many  cases  where  the  testator  will  give  evi- 
dence, by  the  language  used  in  his  will,  or  in  other  ways  coming 
legitimately  within  the  limits  of  aiding  the  construction  of  the 
words  used,  that  while  he  intends  ^^  children  "  to  include  ^'  grand- 
children," he  does  not  intend  it  shall  have  a  wider  extension.^ 
And  this  same  indefiniteness  of  extension,  when  once  it  is  allowed 
to  go  beyond  its  literal  import,  will  apply,  to  some  extent,  to 
other  relative  terms,  such  as  "  nephew,"  "  niece,"  "  cousin,"  Ac. 

(6.)  It  seems  to  be  well  settled,  as  a  general  rule,  that  the 
construction  of  the  words  of  a  will  cannot  be  affected  by  the 
occurrence  of  contingencies,  not  in  the  mind  of  the  testator, 
either  at  the  time  of  making  his  will,  or  before  his  death.®  For 
as  no  one  can  know,  with  certainty,  what  the  testator '  might 
have  been  disposed  to  do,  in  a  state  of  &cts  not  presented  to  his 

"  Crook  V.  Whitley,  7  DeG.,  M.  &  G.  490,  496,  by  Lord  Cranworth. 

"  Pride  V.  Fooks,  S  DeG.  &  J.  252,  275 ;  Lord  Cranworth  in  Crook  v.  Whit- 
ley, 7  DeG.,  M.  &  G.  490,  496. 

"  Fenn  v.  Death,  28  Beavan,  73. 

"  Pride  V.  Fooks,  8  DeG.  &  J.  252,  275.  This  rule  of  construction  is  one 
of  very  general  appHeation  to  wills.  Hence,  in  aid  of  the  construction  of  the 
inll  in  general,  we  can  only  introduce  extrinsic  eyidence  to  show  the  state  of 
&ct8  and  of  the  testator's  knowledge,  at  the  time  of  making  the  will.  But  as  for 
most  purposes  the  words  of  the  will  speak  from  the  death  of  the  testator,  and  the 
bstmment  is  merely  inchoate  and  ambulatoiy,  until  that  time,  it  may  often 
afford  some  aid  in  conjecturing  the  sense  in  which  the  testator  expected  his  will 
to  be  received,  by  showing  the  surrounding  &cts  and  the  state  of  the  testator's 
nuud  and  knowledge  up  to  tlie  time  of  his  deatL 
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mind,  so  also,  if  that  could  be  known,  no  court  would  be  jus- 
tified in  making  a  new,  or  unmaking  the  existing  instrument, 
which  must  speak  by  its  own  words,  and  be  applied  hj  the 
courts  to  such  facts  as  maj  occur,  not  with  the  purpose  of 
meeting  what  the  testator  might  have  done,  had  a  different  ap- 
prehension of  future  events  been  presented  to  his  mind,  bat  upon 
the  basis  of  what  he  did  do,  as  applicable  to  all  possible,  as  well 
as  supposable,  contingencies  thereafter  to  occur.  For  every  tes- 
tator must  be  aware  that  he  makes  his  will  with  reference  to  all 
possible  future  contingencies,  whether  in  fact  present  to  his 
mind  or  not. 

12.  The  foregoing  rules  of  construction,  in  regard  to  the  word 
"  children,"  will  apply  to  the  word  "  nephew  or  niece."  ^  And  a 
bequest  to  ^^  second  cousins  "  was  held  to  be  applicable  only  to 
such  as  had  the  same  great-grandfather  or  great-grandmother, 
and  not  to  first  cousins  once  removed.^  But  there  are  many 
other  cases  where  no  such  distinction  was  attempted  to  be  main- 
tained, and  we  very  much  question  whether  any  such  nice  dis- 
tinction can  be  made  fairly  to  apply  to  the  loose  forms  of  ex- 
pression in  common  use  in  regard  to  cousins.  Except  first 
cousins,  as  a  general  thing,  no  distinction  is  commonly  made  in 
regard  to  the  grade  of  other  cousins.® 

18.  And  the  same  rule  will  apply  to  the  admission  of  illegit- 


"  Shelley  v.  Bryer,  Jacob.  207.  Here  the  residue  was  given  in  the  will  to 
"  nephews  and  nieces."  By  a  codicil  the  testator  gave  a  great-niece  £500,  calling 
her  his  "  niece."  But  the  court  held  that  was  not  sufficient  ground  to  admit  her 
to  share  with  nephews  and  nieces  in  the  residue.  And  the  words  **  first  cousins 
or  cousins-german/'  cannot  be  extended  to  include  the  descendants  of  first 
cousinS)  or  second  cousins.  Saunderson  v,  Bayley,  4  My.  &  Cr.  56.  See  also 
Hone  o.  Van  Schaick,  ante,  note  2S. 

"  Bridgenorth  v,  Collins,  15  Sim.  541. 

»  Mayott  V.  Mayott,  2  Br.  C.  C.  125;  SQcox  v.  Bell,  1  Sim.  &  Stu.  801 ; 
Charge  v,  Goodyer,  8  Buss.  140.  The  term  **  cousins  "  has  been  very  differently 
interpreted  by  different  courts.  In  Caldioott  v.  Harrison,  9  SioL  457,  Sir  £. 
ShadiveU  said,  "  I  admit  that  the  word  *  cousins,'  if  used  simpliciter,  would  in- 
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imate  children,  under  the  general  denomination  of  children. 
They  can  only  come  in  after  they  have  been  recognized,  and  ac- 
quire the  reputation  of  being  the  children  of  the  person  named.^ 
Tliere  must  also  be  no  other  person  or  persons  to  answer  the 
terms  used  in  the  will.^^  And  it  has  even  been  held,  that  where 
the  will  gives  a  residue  to  all  the  children  of  the  testator's  sons, 
J.  and  W.,  and  of  his  daughter  Sarah,  one  of  the  sons  having 
DO  children  except  an  illegitimate  daughter,  that  she  cannot 
take.^  And  in  Frazer  v.  Pigott,*^  Lord  Lyndhurst^  Ch.  B.,  held, 
that  even  where  the  will  showed  that  the  testator  recognized  the 
illegitimate  children  of  his  son  William,  by  making  a  bequest 
to  the  children  of  his  sons,  "  whether  born  in  wedlock  or  not," 
nevertheless  the  gift  of  the  residue  of  the  estate  to  and  among 
all  the  children  of  his  said  sons,  as  tenants  in  common,  would 
not  carry  anything  to  the  illegitimate  children  of  such  sons  as 
had  legitimate  children,  but  that  the  bequest  was  to  the  legiti- 
mate children  of  such  as  had  both,  and  to  the  illegitimate  chil« 
I      

elude  cousins  of  every  description."  But  in  the  case  then  in  hand  the  learned 
yice-Chancellor  felt  constrained  to  give  the  term  a  more  restrictive  operation. 
The  fonn  of  bequest  here  was,  "  to  all  my  cousins,  both  on  my  father^s  and 
mother's  side,  as  may  be  living  at  the  time  of  mj  decease,"  and  to  the  children 
of  soch  as  may  have  then  deceased.  It  was  held  to  extend  only  to  first  cousins, 
uid  Uie  issue  of  such  as  had  deceased.  And  in  Stoddart  v.  Kelson,  6  DeG.,  M. 
&  G.  68,  61,  86  before  stated,  Lord  Cranwortk  held  that  '<  cousins  "  meant  only 
iint  cousins. 

^  Wilkinson  v,  Adam,  1  Yesey  &  B.  422,  454.  No  extrinsic  evidence  can 
be  received,  in  such  a  case,  to  show  the  intention  of  the  testator,  except  to  show 
that  such  persons  have  acquired  the  reputation  of  being  the  children  of  the  person 
named,  ib. 

^  Lord  Woodhouslee  v.  Dalrymple,  2  Mer.  419. 

"  Bagley  v.  MoUard,  1  Buss.  &  My.  581 ;  Harris  v.  Lloyd,  T.  &  Buss.  310. 

"  1  Younge,  354.  This  case  is  questioned  by  SJiadwellj  Y.  C,  in  James  v. 
Smith,  14  Sim.  214,  216.  "I  entertain  great  respect  for  the  opinion  of  the 
learned  judge  who  decided  the  case  of  Frazer  v.  Pigott,  but  I  must  say  I  do  not 
think  it  was  rightly  decided."  From  all  which  it  is  obvious  the  £nglish  courts, 
ia  admitting  or  rejecting  the  claims  of  illegitimate  children  to  bequests  for  chil- 
dren, have  not  proceeded  upon  any  well-defined  rule. 
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dren  of  such  as  had  no  other.  This  latter  decision  seems  to  be 
at  variance  with  that  of  Bagley  v.  MoUard,  and  to  rest  upon  the 
same  basis  as  Edmunds  v.  Fessey,  already  noticed.  We  con- 
clude, therefore,  that  the  rule  which  we  have  already  intimated, 
as  the  governing  one  in  this  class  of  cases,  may  be  fairly  re- 
garded as  having  the  sanction  of  the  English  courts ;  viz.,  that 
where  the  provisions  of  the  will  show  that  the  testator  uses  the 
word  "  children "  to  include  both  legitimate  and  illegitimate 
children,  although  not  of  the  same  person,  it  is  fair  to  conclude 
such  was  his  understanding  of  the  force  of  the  word,  and  there- 
fore, wherever  he  uses  it,  in  a  general  form,  he  does  intend  to 
include  all  the  children  of  the  person  named,  whether  legitimate 
or  not,  if  generally  reputed  and  recognized  as  the  children  of 
that  person,** 

14.  And  where  the  testator  gave  a  bequest  "  to  my  children," 
he  having  never  married,  it  was  held  proper  to  receive  parol  evi- 
dence to  show  that  he  recognized  and  considered  certain  persons 
as  his  children,  and  that  they  were  generally  so  reputed.*^  It 
has  been  said  that  natural  children  in  ventre  sa  mere  cannot 

^  Evans  v.  Davies,  7  Hare,  498 ;  Meredith  v.  Fair,  2  Y.  &  Coll.  525 ;  Owen 
V,  Bryant,  2  DeG.,  M.  &  G.  697  ;  Hartley  v.  Tribber,  16  Beav.  510 ;  Worts  v. 
Cubitt,  19  Beav.  421.  And  where  the  bequest  is  to  the  '*  children"  of  one 
having  one  legitimate  and  one  illegitimate  child,  it  has  been  held  that  both  will 
take,  since  otherwise  it  is  impossible  to  meet  the  word  "  children  "  in  the  plural 
Gill  V.  Shelley,  2  Buss.  &  My.  336  ;  Leigh  v.  Byron,  1  Sm.  &  Giif.  486.  But 
see  Gabb  t;.  Frendergast,  1  E.  &  J.  439.  See  also  Wilkinson  v.  Adam,  1  Vesey 
&  B.  422 ;  s.  c.  affirmed  in  Ho.  Lds.  12  Price,  470 ;  Blundell  v.  Dunn,  cited  1 
Mad.  433 ;  Owen  v.  Bryant,  2  DeG.,  M.  &  G.  697 ;  Hartley  v.  Tribber,  16  Beav. 
510;  Worts  v,  Cubitt,  19  id.  421. 

^  Beachcroft  t;.  Beachcrofl,  1  Mad.  430.  Mr.  Williams,  2  Exrs.  990,  in  note, 
says,  this  case  '*  has  been  treated  as  overruled.  OverhilPs  Trust,  1  Sm.  &  G. 
362.''  But  we  are  sure  it  was  decided  upon  the  most  unquestionable  grounds, 
and  cannot  fairly  be  doubted.  But  the  same  rule  will  not  apply  where  there 
are  legitimate  children.  Cartwright  v.  Vawdry,  5  Vesey,  530;  Osmond  v. 
Tindall,  5  Yesey,  534  c,  in  n. ;  Grodfrey  t;.  Davis,  6  Vesey,  43 ;  Mordmer  v* 
West,  3  Buss.  370;  Dover  v.  Alexander,  2  Hare,  275;  Overhill's  Trusts,  1 
Sm.  &  G.  362. 
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take  under  the  description  of  children  of  the  testator  or  of  any 
other  man.^    Bat  there  is  no  reason  whj  anj  such  impediment 
should  be  interposed  in  the  way  of  making  proyision  for  such ' 
oflspring,  unless  where  the  bequest  is  made  dependent  upon  the 
fact  of  paternity,  which  would  raise  an  inconvenient  and  offen- 


*  Methan  9.  Dake  of  Deyon,  1  P.  Wnu.  529.  But  in  this  case  his  lordship, 
Chancellor  Parker,  seems  to  have  been  influenced  in  construing  a  bequest  to  all 
the  testator's  son's  natural  children  by  Mrs.  Heneage,  hy  the  consideration  that 
the  &ther  could  not  haye  intended  after-bom  children,  since  that  would  be  to 
encoorage  his  ricious  mode  of  life ;  and  that  even  one  in  rentre  sa  mere  could  not 
be  included,  since  it,  not  being  the  child  of  any  one,  could  not  take  as  such  until 
it  had  acquired  such  a  reputation.  This  is,  undoubtedly,  very  sound  policy, 
good  morality,  and  strict  law,  but  it  is  so  far  from  the  plain  matter-of-fact  way 
of  viewing  all  subjects  in  this  matter-of-fact  country,  that  we  do  not  apprehend 
it  will  finally  be  able  to  maintain  much  foothold  here.  The  statutes  of  most  of 
the  states  have  already  swept  away  all  pretence  of  any  such  construction.  And 
vhere  the  statutes  do  not  control  the  matter,  we  should  expect  the  courts  to  re* 
padiate  all  such  unnatural  refinements. 

Even  the  English  courts  have  virtually  repudiated  it,  by  holding  that  a  be- 
quest to  the  child  of  which  the  mother  of  a  natural  child  is  enciente,  without 
reference  to  any  person  as  the  father,  may  be  upheld.  Sir  William  Grant,  in 
Earle  p.  Wilson,  17  Yesey,  528-532.  But  the  learned  judge  here  held,  that 
according  to  earlier  authorities,  where  the  bequest  was  based  upon  the  recogni- 
tion of  a  natural  child,  as  that  of  the  testator  or  of  any  other  man,  in  ventre  sa 
mere,  the  bequest  could  not  be  upheld.    Co.  Litt.  S  b. 

But  in  Gordon  v.  Grordon,  1  Mer.  141, 148, 149,  Lord  Eldon,  Chancellor, 
explains  the  true  ground  of  the  former  decisions,  viz :  That  if  the  bequest  is  made 
in  any  sense  dependent  upon  the  fact  of  the  child  being  that  of  the  testator,  or 
of  any  other  man,  it  cannot  take  effect,  since  the  court  will  not  suffer  that 
inqairy  to  be  gone  into  for  that  purpose.  And  this  will  apply,  as  well  to  the 
case  of  a  natural  child  after,  as  before  birth.  But  where  a  bequest  is  made  to  a 
natural  child,  even  in  ventre  sa  mere,  upon  the  belief  that  it  is  the  testator^s  child, 
or  that  of  any  other  person,  this  will  not  effect  the  validity  of  the  bequest,  pro- 
vided tibe  person  to  take  is  sufficiently  identified.  And  in  that  respect  there  is 
no  more  difficulty  in  identifying  an  unborn  natural  child  than  any  other  unborn 
child.  The  opinion  of  Lord  Eldon  is  exceedingly  satisfactory,  in  regard  to  the 
former  difficulties  which  were  supposed  to  embarrass  this  subject.  See  also 
Evans  r.  Massey,  8  Price,  22 ;  Dawson  v,  Dawson,  6  Mad.  292. 
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sive  issue,  and  one  which  a  court  of  equity  would  probably 
decline  to  determine,  for  any  such  purpose.^^ 

15.  There  is  a  somewhat  numerous  class  of  cases,  coming 
within  the  same  principle  above  alluded  to,  where  legacies  have 
been  given  to  one  in  the  character  of  wife  or  husband,  either  of 
the  donor  or  of  some  other  person.  The  principle  adopted  in 
these  cases  has  been,  to  discriminate  between  tliose  cases,  where 
the  term  is  used  merely  as  descriptive  of  the  person,  and  those 
where  it  is  made  the  foundation  or  motive  for  the  gift.  In  the 
latter  case  it  is  held  that  the  bequest  must  fail,  where  the  char- 
acter  has  been  assumed,  fraudulently,  or  in  such  a  way  as  to 
impose  upon  the  testator,  and  thereby  to  induce  him  to  make  a 
gift,  which  he  otherwise  probably  would  not,  or  might  not  have 
done.  Tlie  case  of  Kennett  v.  Abbott  ^^  is  a  leading  one  upon 
this  subject,  where  the  Master  of  the  Bolls,  Sir  R.  P.  Arden^  dis- 
cusses the  reason  of  the  rule  very  much  in  detail.  By  the  Civil 
Law  it  seems  that  a  false  reason  assigned  for  giving  a  legacy 
will  not  defeat  it,  unless  there  is  such  fraud  as  to  make  it  appear 
probable,  that  if  the  testator  had  known  the  facts  he  would  not 
have  given  it.^  And  the  learned  judge  here  adopts  substantially 
the  same  distinction.  This  was  a  case  where  a  legacy  was 
given  to  a  man,  by  a  woman  upon  whom  he  had  practised  a 
fraud,  in  representing  himself  as  an  unmarried  man,  and  as  such 
consented  to  marry  her,  and  whom  she  regarded  as  her  husband, 
and  as  such  gave  him  the  legacy,  but  who  in  fact  had  a  prior 
wife  living.  Tlie  court  in  respect  of  this  conduct  held  him  not 
entitled  to  the  legacy  ;  but  inclined  to  think  the  case  would  be 
otherwise  where  the  mistake  in  the  description  did  'not  occur 
from  any  fault  or  misconduct  of  the  legatee,  as  where  a  testator 
gives  a  legacy  to  a  child,  from,  motives  of  affection,  supposing  it 


«  4  Vesey,  SOB. 

*  Digest,  lib.  xxxv.  tit  1,  672,  §  6.  ^*  Falsam  caiuam  legato  non  obesse  veri- 
U9  est;  quia  ratio  legandi  legato  non  coheret ;  sed  pleramquedoli  ezceptio locum 
habebit  si  probetar  alias  legaturos  non  fuisse." 
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his  own,  but  is  imposed  upon  in  that  respect.^  And  where  a 
legacy  was  given  to  Lady  C,  the  widow  of  Sir  N.  0.,  who  in 
fact  had  been  married  to  one  B.,  after  the  decease  of  her  former 
husband,  and  who  had  deserted  her  before  the  date  of  the  will, 
she  at  that  time  representing  herself  as  a  single  woman,  and  the 
widow  of  Sir  N.  C,  and  the  testator  and  others  always  so  regard- 
ing her,  it  was  held  that  she,  and  her  husband  in  her  right,  were 
entitled  to  the  legacy .*• 

16.  And  where  the  person  is  sufficiently  identified,  the  legacy 
will  be  upheld,  notwithstanding  some  discrepancy  between  the 
deseriptioa  and  the  character  of  the  person  intended.  Thus, 
where  the  testator,^  who  was  domiciled  iu  Jamaica,  became, 
during  a  temporary  residence  in  Frankfort,  engaged  and  be- 
trothed to  a  lady  ;  and  by  a  codicil  to  his  will,  after  mentioning 
her  by  name,  and  alluding  to  his  intended  marriage  with  her, 
gave  J&  3000  to  his  wife.  During  the  engagement  and  before  the 
marriage,  the  testator  died,  and  it  was  held  the  lady  was  entitled 
to  the  legacy.^  It  may  be  proper  to  state  in  this  connection 
that  bequests  to  one,  by  the  designation  of  the  wife  of  the  tes- 
tator, or  of  some  other  person,  must  be  confined  to  the  wife,  at 
the  date  of  the  will,  if  the  person  have  one,  at  that  time.^^ 

*  The  learned  judge  here  says,  ^  Neither  would  I  have  it  understood,  that 
if  a  testator  in  consequence  of  supposed  affectionate  conduct  of  his  wife,  being 
deceived  by  her,  gives  her  a  legacy,  as  his  chaste  wife,  evidence  of  her  violation 
of  her  marriage  vow  could  be  given  against  that."  But  under  the  circumstances 
of  the  present  case,  the  learned  judge  adds,  "  I  am  warranted  to  make  a  prece- 
dent ;  and  to  determine,  that  whenever  a  legacy  is  given  to  a  person  under  a 
particular  character,  which  he  has  falsely  assumed,  and  which  alone  can  be  sup- 
posed the  motive  of  the  bounty,  the  law  will  not  permit  him  to  avail  himself  of 
it,  and  liierefore  he  cannot  demand  his  legacy." 

*  Kshton  V.  Cobb,  9  Simons,  615. 

**  Schloss  V.  Stiebel,  6  Simons,  1.  Sir  Lancelot  Shadwdly  Yioe-Chancellor, 
said,  *<  The  legacy  given  to  the  plaintiff  is  not  given  on  condition  of  the  testator 
narrying  her." 

^  Garratt  p.  Niblock,  1  Ruas.  &  My.  629.  In  this  case  the  testator  was  a 
Doarried  man  at  the  date  of  the  will,  but  his  wife  subsequently  deceased,  and  he 

PART  n.  80 
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17.  But  where  bequests  are  made  to  a  class,  as  the  children 
of  a  person  by  name,  it  will  be  construed,  in  general,  and  unless 
there  is  something  in  the  case  to  indicate  a  different  purpose,  to 


married  again,  and  lived  for  a  time  with  his  second  wife,  without  altering  his 
will.  The  second  wife  surrived  her  husband  and  claimed  the  legacy,  but  the 
court  refused  to  decree  it  to  her.  With  all  due  deference  to  the  general  sound- 
ness of  the  rule,  as  applied  to  others  beside  the  wife  of  the  testator,  we  must  say, 
it  seems  to  us,  the  intention  of  the  testator  is  too  apparent,  in  such  a  case,  to 
allow  a  mere  technicality  to  defeat  the  fairly  expressed  purpose  of  the  wilL 
The  application  of  the  rule  to  such  a  case  can  be  nothing  less  than  a  perrer- 
sion  of  the  principle  intended  to  be  preserved ;  for  the  language  of  the  will  b 
ambulatory  until  the  death  of  the  testator,  and  finally  comes  to  be  his  efiective 
language  only  at  the  moment  of  his  decease.  How  unnatural,  then,  to  confine 
the  terms  strictly  to  the  moment  of  their  first  use,  in  the  case  of  the  testator^a 
own  wife,  where  it  is  certain,  if  he  had  not  supposed  the  import  of  the  words 
would  be  allowed  to  embrace  any  person  in  that  relation  to  him,  at  the  time 
they  became  operative,  he  would  have  made  such  addition  to  his  will  as  was 
necessary  to  give  them  that  efiect.  The  construction,  therefore,  as  applied  to 
a  case  of  this  character,  is  the  merest  refinement  as  it  seems  to  us.  It  is  adher- 
ing to  the  letter  and  wholly  disregarding  the  sense  of  the  language,  where  it  is 
so  evident  the  bequest  was  intended  for  one  described  by  the  relation  and  not 
for  a  particular  person. 

In  the  case  of  Bryan's  Trust,  2  Simons,  N.  8.  103,  a  similar  construction  was 
adopted  with  much  greater  propriety,  in  regard  to  a  bequest  to  the  testatrix 
daughters'  husbands,  whom  she  had  before  named  in  her  will  by  their  proper 
names,  and  the  court  held  that  the  words  "  the  husbands  of  my  said  daughters," 
referred  exclusively  to  those  persons  whom  the  testatrix  had  before  named  as 
such,  and  that  those  persons  who  had  come  into  the  position  of  husbands  of  her 
daughters  after  the  making  of  the  will,  by  the  decease  of  the  husbands  then 
living,  could  take  nothing  under  that  clause  in  the  will.  See  also  Franks  v, 
Brooker,  27  Beav.  635. 

The  early  cases  wherein  it  was  held  that  a  devise  to  the  wife  of  A.  B,,  the 
husband  having  deceased,  and  the  wife  married  again  before  the  decease  of  the 
testator,  will  still  go  to  her,  although  at  the  time  the  will  takes  effect  she  is  the 
wife  of  another  person  not  named  in  the  will,  seem  to  rest  upon  a  different 
principle.  It  is  much  the  same  as  if  the  person  had  changed  his  name  or  resi- 
dence, after  the  date  of  the  will,  having  been  described  therein  by  both,  or  by 
the  addition  of  some  profession,  office,  or  pursuit,  either  of  which  might  not,  at 
the  decease  of  the  testator,  form  the  proper  designation  of  the  person  intended. 


§  44.]  LEGACIES  TO  A  CLASS,  AS  TO  CHILDREN,  ETC.  851 

iudude  children  by  different  marriages.^^  In  this  case  the  devise 
was  to  all  the  children  of  the  testator's  daughter  not  specially 
proTided  for,  as  tenants  in  common ,  with  a  devise  over  in  case 
they  should  all  die  uq4er  twenty-one,  or  marry  without  consent. 
The  first  husband  of  the  daughter  was  living  at  the  date  of  the 
will,  and  at  the  decease  of  the  testator,  and  although  it  was  thus 
plain  the  testator  had  not  in  contemplation  a  second  marriage 
of  his  daughter,  yet  the  gift  over  being  only  in  case  she  left  no 
issue,  it  was  held  that  the  children  of  the  second  marriage  should 
take  equally  with  those  of  the  first. 

18.  And  a  gift  to  brothers  and  sisters,  or  to  the  children  of 
brothers  and  sisters,  includes  brothers  and  sisters  of  the  half 
blood,  as  well  as  those  of  the  full  blood  .^ 

19.  But  it  seems  that  the  relations  by  affinity  are  not  to  be 
included  under  general  words,  and  that  clearer  forms  of  lan- 
guage will  be  required  to  carry  a  bequest  to  that  extent  than  to 
carry  it  beyond  the  strict  class  defined  by  the  primary  import  of 
the  words.^    But  where  the  bequest  is  "  to  my  other  nephews 

It  b  yery  obTious  any  sach  change  of  description  should  not  have  the  effect  to 
defeat  the  bequest  Brett  v.  Rigden,  Plowd.  840,  344  a;  s.  C.  cited  in  Wood- 
right  r.  Wright,  10  Mod.  870,  871. 

By  the  present  English  Wills  Act  the  second  marriage  will  revoke  the  former 
wHL  So  that  no  such  question  could  there  now  arise  as  to  the  testator's  own 
wife.  But  they  may  still  occur  as  to  the  wife  of  another.  Boreham  v.  Bignall, 
8  Hare,  131. 

"  Crichett  V.  Taynton,  1  Buss.  &  My.  541.  See  also  Harrington  t^.  Tris- 
tram, 6  Yesey,  345;  Peppin  v.  Bickford,  3  Yesey,  570;  Ex  parte  Hchester,  7 
Vesey,  348,  366 ;  2  Jannan,  140.  But  see  Stavers  v.  Barnard,  2  T.  &  C.  C  C. 
539,  where  a  somewhat  stricter  construction  was  adopted,  based  partiy  upon 
the  special  facts  of  the  case. 

*  Grieves  v,  Bawley,  10  Hare,  63. 

**  Hossey  o.  Berkeley,  2  Eden,  194 ;  Smith  v,  Lidiard,  3  Kay  &  J.  252.  In 
this  case  the  testatrix  had  given  legacies  to  two  of  the  nieces  of  her  late  hus- 
hand,  calling  them  her  nieces,  and  then  gave  the  residue  to  her  respective 
"nepbews  and  nieces,**  in  equal  shares,  and  it  was  held  only  to  include  the 
nephews  and  nieces  of  the  testatrix.  The  case  of  Owen  v.  Bryant,  2  DeG.,  M. 
&  6.  697,  was  similar,  and  decided  in  favor  of  the  relations  by  affinity.    But 
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and  nieces,  on  both  sides,"  it  was  held  that  the  children  of  the 
brothers  and  sisters  of  the  testator's  wife  must  be  included.  Sir 
/.  RomiUyy  M.  R.,  said  he  ^^  should  otherwise  be  for  striking  out 
the  words  *  on  both  sides '  altogether."  ^ 

20.  The  American  cases,  in  the  main,  profess  to  follow  the 
principles  of  the  English  cases  upon  the  questions  involved  in 
the  preceding  section,  and  it  will  not  be  useful  to  refer  to  tiiem 
here  very  much  in  detail.  But  some  few  may  profitably  be 
alluded  to.  In  Miles  v.  Boyden,^  it  was  held  that  a  bequest 
"  to  the  two  oldest  children  of  M,"  one  of  the  two  oldest  at  the 
date  of  the  will  having  deceased  before  the  testator,  might  be  so 
construed  as  to  embrace  the  two  oldest  at  the  death  of  the  tes- 
tator. There  had  been  a  codicil  to  the  will,  after  the  decease  of 
one  of  the  two  oldest  children,  but  without  alluding  to  this 
bequest ;  and  the  court  in  deciding  the  case  say,  ^^  It  is  the 
opinion  of  the  court  that  the  testator  intended  to  designate  the 
two  children  of—-—  by  age  and  not  by  name  J*  In  other  words, 
tlie  court  held  that  the  bequest  was  to  the  particular  relation, 
and  not  to  any  particular  persons.  The  case  of  Lady  Lincoln  v. 
Pelham,^^  seems  to  be  somewhat  of  the  same  character,  where 
Lord  Chancellor  Eldon  argues  the  point  quite  at  length,  to  show 
that  where  persons  are  described  by  particular  relations,  either 
to  the  testator  or  to  others,  it  is  not  to  be  construed  as  a  cir- 
cumlocution to  identify  individuals,  which  would  be  an  un- 
natural course,  but  it  is  rather  to  be  treated,  as  the  words  natu- 
rally import,  as  a  bequest  to  those  persons  who  sustain 'the 
particular  relation  to  the  person  named,  and  that  these  words, 
thus  creating  a  bequest  to  persons  standing  in  a  specified  rela- 
tion to  another,  are  to  be  treated,  like  other  portions  of  the  will, 
as  ambulatory,  until  the  death  of  the  testator,  and  as  finally 


there  the  words  "said  "  and  ^  which,"  referring  back  to  the  very  peraons  named' 
were  used,  which  made  the  purpose  clear  of  ail  doubt. 

**  Frogley  v.  Phillips,  6  Jur.  K.  s.  641. 

••  8  Pick.  218. 

"  10  Vesey,  166, 172. 
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limiting  the  bequest  to  those  persons  who  shall  sustain  that  par- 
ticular relation  at  the  decease  of  the  testator,  when  the  words, 
strictly  speaking,  first  become  operative.  This,  we  must  con- 
fess, seems  to  us  the  \nore  just  and  natural  construction,  but 
may  not,  probably,  find  the  same  support  from  the  decided  cases 
as  that  which  regards  the  words  descriptive  of  the  relation,  as 
intended  to  identify  particular  individuals.  We  know  of  no 
good  reason  why  words  descriptive  of  a  relation  may  not  be 
referred  to  the  time  when  the  bequest  takes  efiect,  as  we  have 
seen  is  the  general  rule  in  regard  to  the  construction  of  the 
language  of  wills,^  and  especially  terms  descriptive  of  classes 
of  persons.*® 

21.  It  has  been  held  very  recently,  in  Pennsylvania,^  that  a 
bequest,  to  be  divided  equally  among  the  testator's  heirs  named 
in  his  will,  shall  be  taken  as  referring  only  to  such  as  are  tech- 
nically heirs  de  jure,  and  will  not  include  all  who  share  in  the^ 
estate  under  the  will.  So,  a  residuary  bequest  by  the  testatrix, 
'^  to  all  my  nephews  and  nieces,"  will  not  embrace  those  of  her 
husband.^^  And  the  word  ^^  children  "  must  have  its  strict  and 
ordinary  construction,  unless  the  context,  with  reference  to 


"  Ante,  pt  1,  §  30,  pp.  878,  888.     See  also  ante,  n.  51. 

"  Ante,  pL  2. 

*  Porter's  Appeal,  45  Fenn.  St  201. 

"  Green's  Appeal,  42  Fenn.  St  25.  The  word  **  heirs "  is  often  used  to 
designate  children.  £liis  v.  Merrimack  Bridge,  2  Pick.  243  ;  Bowers  v.  Porter, 
4  FicL  198.  The  terms  *'all  the  children  of  may,  by  reference  to  other  por- 
tions of  the  will,  be  restricted  to  certain  persons  before  named.  Lorillard  v. 
Coster,  5  Fuge,  172. 

A  bequest  to  the  testator's  heirs,  the  only  persons  bearing  that  relation  at  the 
date  of  the  will,  and  also  at  the  death  of  the  testator,  being  the  children  of  his 
deceased  brothers  and  sisters  and  the  representatives  of  such  children,  was  held 
to  pass  per  stirpes  and  not  per  capita,  in  Connecticut,  by  reason  of  the  rule 
established  in  that  state  at  an  early  day,  contrary  to  the  general  rule  under  the 
English  and  similar  statutes,  not  allowing  representation  beyond  the  degree  of 
brothers'  and  dsters'  children.     Cook  v,  Catlin,  25  Conn.  E.  887. 

SO* 
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extraneous  facts,  shows  that  it  is  used  in  a  more  extended 
sense.® 

22.  Where  a  gift  over  is  made  to  depend  upon  the  pre* 
decease  of  another,  the  fact  that  such  decease  occurs  in  the  life 
of  the  testator  will  not  defeat  the  gift  over ;  but  where  that  is 
to  a  class,  those  born  into  the  class  before  the  death  of  the 
testator  will  participate  in  the  bequest,  although  bom  after  the 
contingency  upon  which  the  gift  over  was  to  take  effect.® 

23.  In  a  late  case  ^  in  Kentucky,  il  was  decided  that  the  term 
children  could  only  be  construed  to  embrace  other  descendants, 
when  that  became  indispensable  in  order  to  give  any  operaticKi 
to  the  will,  or  else  when  it  was  made  apparent,  from  other  por- 
tions of  the  will,  that  the  testator  intended  to  use  it  in  that 
sense.  And  this  seems  to  be  the  general  doctrine  of  the  Ameri- 
can courts,^  and  equally,  as  we  have  before  shown,  of  the  Eng* 
lish  courts. 

24.  In  a  recent  case^  in  Connecticut,  it  was  held  that  a 
bequest  to  the  testator's  children  and  their  heirs  respectively 
should  be  so  construed  as  to  embrace  all  the  testator's  childrea 
living  at  the  time  of  his  decease,  and  the  representatives  of 
such  as  had  deceased,  leaving  children.  In  this  case,  the  tes- 
tator, at  the  time  of  his  decease,  had  four  children  living,  and 
four  others  had  deceased,  leaving  children. 

*  Bedford's  Appeal,  40  Fenn.  St.  IS. 

*  Carver  v.  Oakley,  4  Jones,  £q.  S5.  A  general  bequest  to  children  will 
inclnde  only  those  bom  or  in  being  at  the  death  of  the  testator.  Smith  v. 
Ashnrst,  84  Ala.  20S.  And  the  same  rulei  applies  where  the  period  of  dbtriba- 
tion  is  deferred.    Beasley  v.  Jenkins,  2  Head,  191. 

•*  Churchill  v.  ChurchiU,  2  Met  (Ey.)  466. 

*  Walujorth,  Chancellor,  in  Collins  v.  Hoxie,  9  Puge,  SI,  8S ;  Cromer  v, 
Pinckney,  3  Barb.  Ch.  466  ;  Gardner  v.  Heyer,  2  Paige,  11 ;  Mowatt  o.  Carow, 
7  Paige,  328;  Hone  v.  Van  Schaick,  3  Barb.  Ch.  488 ;  s.  c.  8  Comst  538 ;  Ap- 
peal of  Gable's  Exrs.  40  Penn.  St.  231 ;  Ward  v.  Sutton,  6  Ired.  £q.  421. 

**  Bond's  Appeal,  81  Conn.  B.  183. 
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SECTION   III. 

THE  CONSTRUCTION  OP  THE  WOED  "ISSUE." 

1.  The  word  '■  issne,"  in  lis  natoral  import,  inclades  all  the  descendanti  of  erery 

generation. 

2.  Under  a  beqnest  to  iMiie,  all  the  descendant!  take  per  capita  and  as  joint 

tenants. 
8.  This  is  the  settled  English  constmction  of  the  word,  where  there  is  nothing  in 

the  wiH  to  restiain  its  operation. 
0.3.  Definition  of  the  distinction  between  words  of  limitation  and  words   of 

parchase. 
4.  Abstract  of  some  of  the  earlj  cases. 
0. 5.  The  American  writers  seem  to  regard  the  primary  import  of  "  issne "  as 

children. 
k  The  mora  recent  cases  in  England  fiiTor  the  tame  Tiew. 

6.  An  abstract  of  several  cases  where  this  is  shown. 

7.  We  should  profit  by  the  experience  of  the  English  courts,  and  adopt  the  nat- 

nnd  import  of  the  word. 

8.  The  English  constmction  often  works  great  injustice. 

9.  Jnstice  requires  ns  to  restore  the  word  to  its  natural  import. 

10.  The  English  statute  giring  bequests  to  issue  to  save  a  lapse. 

11.  The  effect  of  the  statute  is  to  enable  the  issue  to  take  as  heirs  or  next  of  kin. 
11  The  word  "issue  "  is  thus  made  one  of  limitation,  and  not  of  purchase. 

18.  The  statute  of  Massachusetts  upon  the  same  subject. 

14*  The  construction  of  that  statute  not  fixed  by  their  courts. 

15.  The  only  case  which  has  ooenrred  is,  in  substance,  the  same  as  the  English 


IS,  and  n.  S3.  Case  of  reference  under  Ifassaehnsetts  statute  stated. 

17.  The  only  question  whether  issue  could  be  synonymous  with  descending  heirs. 

18.  The  latest  English  case  comes  precisely  to  this  point. 

19.  Id  Pennsylranta,  bequest  to  the  issue  of  A,  B,  and  C.  construed  distributiTely. 

50,  and  n.  42.  A  bequest  of  personalty  to  one  by  name  for  life,  and  to  the  issue  of 

such  person,  creates  an  estate  for  life  in  the  first  donee,  and  the  issue  take 
the  remainder  as  purchasers. 

51.  The  English  courts  adopt  this  constmction.    Review  of  the  cases. 
22.  The  supremo  court  of  Pennsylrania  adopt  the  same  riew. 

23, 24,  25.  Brief  reference  to  American  cases  upon  the  subject. 

§  45.  1.  The  term  ^^  issue  "  illustrates,  in  a  striking  manner, 
the  different  senses  in  which  the  same  word  or  expression  may 
be  construed,  according  to  the  context,  the  attending  circum- 
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stances,  or  the  purpose  for  which  it  is  used.  The  more  com- 
mon import  attached  to  the  word  ^^  issue,"  in  English  equity 
law,  is  that  of  offspring  or  descendants.  And  in  this  sense  it 
includes  all  the  descendants  in  being  at  the  time  the  term  be- 
comes operative.^ 

2.  Under  a  bequest  of  personalty  to  issue,  all  the  descend- 
ants, including  children  and  grandchildren^  to  the  remotest 
descendants,  will  take  per  capita  and  not  per  stirpes,^  and  as 
joint  tenants.^  In  this  case  the  bequest  was  to  one,  or  her 
issue.  That  person  died  in  the  life  of  the  testator,  leaving  one 
son  and  two  children  of  a  deceased  daughter,  and  the  three 
were  held  entitled  per  capita.  In  this  sense  it  is  used  as  a 
word  of  purchase,  and  not  by  way  of  limitation.^ 

8.  The  word  ^^  issue,"  according  to  the  English  construction, 
where  nothing  appears  to  qualify  its  import,  is  to  be  regarded 
as  a  word  of  purchase,  and  to  include  all  the  descendants.  In 
the  language  of  the  court,  in  Leigh  v.  Norbury,^  ^^  It  is  clearly 

^  Haydon  v.  Wilshere,  3  T.  R.  872.  This  is  the  case  of  a  bond  conditioned 
to  be  paid,  if  any  of  the  issue  of  a  marriage  be  alive  at  a  certain  time.  Hie 
children  had  all  died,  but  grandchildren  were  still  living,  and  they  were  held 
**  issue,**  within  the  meaning  of  the  condition.  Lord  Thurlow,  in  Hockley  v, 
Mawbey,  1  Ves.  Jr.  143,  150,  says  the  ^*  word  ^  issue '  would  extend  to  grand- 
children, or  any  other  degree  of  kindred,  however  remote.*'  The  cases  are  very 
numerous  to  this  point,  and  we  are  not  aware  of  any  conflict  in  regard  to  it 
being  allowable  to  give  it  that  construction.    1  Jarman,  S9 ;  2  Wms.  Ezrs.  999. 

'  Davenport  v.  Hanbury,  3  Yesey,  257. 

'  This  distinction,  although  familiar  to  the  profession,  is  one  whose  application 
is  not  always  kept  sufficiently  in  nund.  It  is  based  upon  the  point,  whether  the 
persons  designated  take  by  force  of  the  instrument,  and  because  they  are  named 
in  it,  or  because  of  their  relation  to  some  other  person,  who  acquired  such  an 
estate  under  the  instrument ;  as  if  by  operation  of  law  it  descended  to  them  on 
account  of  the  relation,  and  not  on  account  of  their  being  named  in  the  instru- 
ment Thus  the  word  **  issue  "  may  be  used  to  define  the  estate  given,  and  to 
dbtinguish  it  from  a  life-estate,  or  it  may  be  used  because  the  donor  had  the 
particular  persons  included  under  the  term  "  issue  **  in  his  mind,  and  desired  to 
benefit  them.  In  the  latter  sense  it  is  a  word  of  purchase,  and  in  the  former 
one  of  limitation  merely. 

•  13  Vesey,  840. 
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settled  that  the  word  ^  issue/  uncoufined  by  any  indication  of 

inteDtion,  inclades  all  descendants Intention  is  required 

for  the  purpose  of  limiting  the  sense  of  that  word,  restraining 
it  to  children.'^  The  difficulty  seems  to  be  in  determining  what 
shall  be  a  sufficient  indication  of  intention  to  use  the  term 
"  issue  "  in  a  restricted  sense.^  The  cases  where  issue  has  been 
construed  to  be  a  word  of  purchase,  and  as  such  to  include  all 
the  descendants,  are  very  numerous,  and  have  been  either  de- 
cided or  recognized  by  all  the  more  eminent  English  equity 
judges.  Thus,  in  Bernard  v.  Mountague,®  Sir  William  Orcmty  a 
great  authority  in  equity  law,  said :  ^^  There  is  nothing  in  the 
clause  directing  a  portion  to  go  oyer,  that  should  confine  its 
operation ;  but  that  the  grandchildren  will  be  entitled,  as  well 
as  the  children,  under  the  general  description  of  ^  issue.' " 

4.  The  early  cases  favored  this  construction  of  the  word 
issue  much  more  than  the  later  ones.  In  Oook  v.  Cook,^  there 
is  a  good  deal  of  discussion  in  regard  to  the  meaning  of  the 
term  **  issue,"  and  other  analogous  terms.  It  is  here  held,  that 
in  a  devise  to  the  issue  of  J.  S.,  who  had  a  daughter  living,  and 
afterwards  a  son  bom,  all  the  children  shall  take,  —  and  even 
grandchildren,  if  there  were  any.  And  also,  that  in  a  devise  to 
J.  S.  and  his  children,  the  children  take  with  the  father,  if  he 
have  any  then  living,  but  if  not,  it  creates  an  estate  tail.    And 


*  It  seemB  to  us  that  the  term  "  issue,"  in  its  primary  signification,  imports 
diildren,  and  that  it  is  a  secondary  meaning  by  which  it  has  been  held  to 
inclode  the  issue  of  issoe  in  an  indefinite  line  downwards.  It  is  susceptible, 
more  naturally,  than  ^  children,"  of  including  all  descendants,  but  the  primary 
leme  certainly  is,  that  of  direct  issue ;  and  it  is  only  in  a  secondary  sense  that 
it  also  mdndes  remoter  descendants,  as  the  issue  of  issue.  The  greatest  author* 
it^  in  American  law.  Chancellor  Kenl^  (4  Comm.  278,)  in  note,  says :  **  The 
vord  *  isiue '  may  be  used  either  as  a  word  of  purchase  or  limitation,  but  it  is 
geoerally  used  by  the  testator  as  synonymous  with  child  or  children  " ;  and  we 
most  confess  the  opinion  of  the  learned  commentator  seems  to  us  to  be  founded 
ia  truth,  and  that  it  will  be  fi>und  to  be  borne  out  by  experience. 

*  1  Mer.  422,  434. 
'  2  Yemon,  545. 
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that  in  a  devise  to  a  man  and  his  children,  a  child  born  after  the 
death  of  the  testator  shall  not  take.  And  in  Wythe  v.  Thurls- 
ton,®  Lord  Hardwicke  said  :  "  The  word  *  issue  '  will  carry  it  to 
all  descendants ;  and  in  the  present  case  the  word  '  children,' 
which  may  admit  of  a  more  restrained  signification,  shall  be 
extended  so  as  to  enable  all  the  children,  grandchildren,  and 
great-grandchildren,  to  take,  and  they  take  per  stirpes,  and  not 
per  capita." 

5.  But  the  courts  have  certainly  engrafted  a  very  great  num- 
ber of  exceptions  upon  the  rule,  and  the  later  English  decisions 
seem  to  manifest  a  disposition  in  the  courts,  as  far  as  possible, 
to  get  rid  of  the  former  refinements  upon  the  subject,  and  from 
having  regarded  it  as  mainly  a  word  of  purchase,  and  intended 
to  embrace  a  certain  number  of  individuals,  supposed  to  be  in 
the  mind  of  the  testator,  and  to  have  been  the  special  objects  of 
his  bounty,  it  is,  if  we  judge  correctly,  fast  becoming  a  word 
of  limitation  merely,  and,  as  such,  used  mainly  to  define  the 
extent  of  interest  intended  to  be  conveyed  to  the  first  donee.^ 

'  Ambler,  555. 

'  Freeman  v.  Parsley,  3  Yesey,  421.  It  waa  held  here,  in  deference  to  the 
early  cases,  that  the  word  "  issue  "  will  include  grandchildren  as  well  as  chil- 
dren. But  Lord  Loughborough^  in  giving  judgment,  said :  **  In  the  common  use 
of  language,  as  well  as  the  application  of  the  word  <  issue '  to  wills  and  settle- 
ments, it  means  all  indefinitely.  I  yery  strongly  suspect  that  in  applying  that 
to  this  will  I  am  not  acting  according  to  the  intention.  But  I  do  not  know 
what  enables  me  to  control  it.  If  a  medium  could  be  found  between  a  total  ex- 
clusion of  the  grandchildren  and  the  admission  of  them  to  share  with  the  parents, 
the  nearest  objects  of  the  testator,  that  would  be  nearer  the  intention,  as  by  let- 
ting in  those  whose  parents  were  deceased,  to  take  the  share  the  parents,  if  Ut- 
ing,  would  have  taken."  This  admission  of  so  experienced  an  equity  judge  goes 
&r  to  convict  the  English  rule  of  having  perverted  the  intention  of  testators, 
in  the  majority  of  instances.  There  can  be  no  question  that  in  the  great 
majority  of  cases,  say  ninety-nine  in  a  hundred,  where  testators  have  given 
estates  to  children,  or  to  them  and  their  issue,  they  do  have  in  mind  the  precise 
distinctions  adverted  to  above,  and  intend  the  issue  to  take  only  by  way  of 
substitution  of,  and  not  in  competition  with,  the  ancestor.  It  might  therefore 
seem  more  just,  and  surely  more  frank  in  the  courts,  to  change  the  rule  of  con- 
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6.  It  was  held,  in  the  case  of  Sibley  v.  Perry ,^^  by  Lord  Eldon^ 
that  where  the  word  "  issue  "  was  used  in  connection  with  that 
of  parents,  and  to  take  the  share  primarily  intended  for  the 
parents,  it  must  be  construed  as  meaning  children.  And  in  this 
case,  in  conformity  with  the  general  rule,  that  the  same  word 
shall  receive  the  same  construction  throughout  the  will,  he  gave 
that  import  to  the  word  issue  in  other  portions  of  the  will.  But 
in  Carter  v,  Bentall,^^  the  word  '*  issue  "  received  different  con- 
structions in  different  portions  of  the  same  will.  And  where 
the  testator  in  the  will  speaks  of  the  issue  of  the  former-men- 
tioned issue  it  is  thus  made  apparent  that  he  intended  to  use  the 
term  issue  to  designate  children.^^  And  in  Doe  d.  Cannon  v. 
Racastle,^  Maule^  J.,  said :  "  Issue  has  two  senses,  one  compre- 
hending all  descendants  ;  and  if  there  be  anything  which  shows 
it  does  not  mean  that,  then  it  means  immediate  issue,  —  chil- 
dren." And  in  Slater  v.  Dangerfield  ^^  it  was  held  that  issue 
was  to  be  construed  children.  Parke,  B.  said :  "  The  word 
issue  in  a  will  primsl  facie  means  the  same  thing  as  heirs  of  the 
body,  and  is  to  be  construed  a  word  of  limitation  ;  but  the  prim& 
facie  construction  will  give  way,  if  there  is  anything  on  the  face 
of  the  will  to  show  that  the  word  was  intended  to  have  a  less 
extended  meaning,  and  to  be  applied  only  to  children,  or  to 


stroction,  by  a  sweeping  reversal  of  the  former  cases,  than  to  attempt  to  reach 
the  same  practical  result  by  a  multiplicity  of  exceptions,  every  one  of  which 
demoDstrates  the  fallacy  of  the  rule.  In  saying  this  we  only  intend  that  if  the 
conrts  could  restore  the  term  "  issue  "  to  its  primary  sense  of  children,  and  treat 
its  extension  so  as  to  include  all  descendants  as  a  secondary  signification,  it 
might  enable  them  to  escape  some  of  the  refinements  into  which  they  are  driven, 
at  {vesent,  in  consequence  of  the  early  English  cases  having  established  the 
opposite  construction.    Post,  n.  42. 

"  7  Vesey,  522. 

°  2  Beavan,  551. 

"  Pope  V.  Pope,  14  Beav.  591 ;  Williams  v,  Teale,  6  Hare,  239. 

»  8  C.  B.  876. 

^  15  M.  &  W.  263.  In  Humfrey  v.  Humfrey,  8  Jur.  N.  8.  500,  it  was  held 
tliat  tsEue,  which  predeceases  the  father,  can  take  nothing  as  such.     Post,  n.  42. 
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descendants  of  a  particular  class,  or  at  a  particular  time 

The  real  question,  in  each  particular  case  is,  What  are  the  cir- 
cumstances which  are  to  be  considered  sufficient  to  indicate 
that  the  word  has  been  used  in  a  restricted  sense  ?  "  Where  the 
issue  of  a  daughter  was  to  take  her  share,  it  was  held  limited  to 
children.^*  Lord  Langdale  here  says :  **  The  word  *  issue '  may, 
and  often  does,  mean  children."  And  in  holding  that  in  another 
portion  of  the  will  he  used  the  word  issue  in  a  different  sense ; 
he  adds :  ^'  It  is  certainly  difficult  to  suppose  that  the  testator 
can  have  really  meant  tliat  whicli  appears  to  be  the  legal  import 
'  and  effect  of  the  words  of  his  will,  or  that  he  can  have  intended 
to  use  the  word  ^  issue '  in  different  senses  in  the  two  clauses." 
And  in  Peel  r.  Catlow,^^  where  a  bequest  is  made  to  the  chil- 
dren of  A.  B.  to  be  paid  to  them  at  twenty-one,  and  in  case 
any  of  them  should  die  under  that  age,  leaving  issue,  their  share 
should  be  paid  to  such  issue,  it  was  held  that  the  word  issue 
must  be  held  to  mean  children,  and  as  the  same  word  in  other 
portions  of  the  will  was  used  with  reference  to  this  clause,  it 
must  be  held  to  have  the  same  import.  The  learned  judge.  Sir 
Lanceht  Shadwell,  Y.  C,  in  another  case  reported  in  a  note  to  this 
case,^®  said  :  ^'  I  am  of  opinion,  that  if  there  be  nothing  more  in 
a  will  or  other  written  instrument  whereby  to  construe  the  term 
^  issue '  than  a  direction  that  the  issue  are  to  take  the  shares  of 
their  parents,  that  is  enough  to  confine  the  general  meaning  of 
the  word  *  issue  '  to  the  particular  meaning  of  children  of  that 
parent."  And  the  same  construction  was  adopted  in  another  case 
which  came  before  Sir  William  Grants  at  the  Bolls,  in  March, 
1814,  Harrington  v.  Lawrence,^^  not  reported.  We  shall  have  oc- 
casion to  recur  to  this  subject  again,  with  reference  to  real  estate. 


"  Carter  v.  Bentall,  2  Beav.  551.  This  case  shows  with  what  pertinacity 
the  English  courts  adhere  to  the  fixed  legal  import  of  terms,  eren  when  they 
occur  in  wills,' where  more  latitude  of  construction  is  allowed  than  in  most  other 
instruments. 

»  9  Simons,  872,  376,  377. 
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We  will  here  state  the  substance  of  some  of  the  later  English 
cases.  In  Praen  t;.  08borney^<^  the  Yice-Chancellor,  Shadwellj 
held,  that  a  direction  that  the  issue  shall  take  only  the  shares  of 
their  parents,  which  they  would  have  taken  if  living,  must  be 
taken  to  show  that  the  word  ^  issue '  is  used  in  the  restricted 
88086  of  children."  And  in  Hedges  v.  Harpur,^^  ^^  issue  "  is  held 
qfnonymous  with  children,  and  to  be  a  word  of  limitation  and 
not  of  purchase.  In  Edwards  v.  Edwards,^  Sir  John  RomUly^ 
M.  B.,  said :  ^'  The  expression  ^  issue '  may  either  mean  all  the 
descendants  in  every  degree,  or  it  may  be  used  in  a  more  limited 
seose.  The  word  admits  of  different  meanings,  and  when  used 
in  an  ambiguous  or  equivocal  sense,  its  meaning  must  either  be 
coUeeted  from  the  immediate  context,  or  by  reference  to  the  mode 
ia  which  it  is  used  elsewhere  in  the  will."  In  Bradshaw  v.  Mell* 
ing,^  the  word  "  issue"  was  construed  to  mean  children,  being 
used  with  reference  to  the  share  of  the  parents ;  and  grand* 
children  were  not  admitted  to  an  equal  participation  with  the 
ddldren,  during  the  life  of  the  parent.  But  at  the  final  distribu- 
tion of  the  estate,  the  children  then  living  took  the  whole  estate, 
to  the  exclusion  of  the  grandchildren  representing  a  deceased 
diild.  But  the  last  point  was  held  to  be  controlled,  to  some  ex- 
teat,  by  the  phrasei^gy  of  the  will.  And  so  also  in  Smith  v. 
Horsfall,^  the  grandchildren  of  a  deceased  ehild  were  excluded 
from  taking  the  share  of  the  parent.  But  in  Maynard  v. 
Wright,^  it  was  held  that  ^^  issue  "  was  to  be  read  children,  be- 
ing a  correlative  to  parent,  as  there  used.    And  in  Ross  v.  Boss,^ 


*  11  Sim.  193.  ^  9  Beav.  479. 
»  12  Beav.  97.                                                    ^  19  Beav.  417. 

■  t5  Bear.  628. 

■  26  Beay.  285.  Sir/.  RamSly,  M.  R.,  said :" It  is  as  if  he  (the  testator) 
bad  aid,  that  if  any  one  of  my  sons  and  daughters  shall  have  died,  the  issae  of 
such  deceased  son  or  daughter  shall  take  his  or  her  fiithei's  or  mother^s  share." 

*  20  Beay.  646.  In  Robinson  v,  Sykes,  23  Beav.  40,  a  bequest,  limited  to 
the  issue  of  children,  was  held  to  pass,  per  stirpes  and  not  per  capita.  Sir  John 
RcmSly,  M.  R.,  said :  "  I  am  of  (pinion  that  though  the  word  *  issue '  is  nomen 
t    PAST  n.  31 
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it  was  held  that  the  word  "  issue,"  with  reference  to  a  *^  parent," 
creates  a  substantial  gift,  and  from  the  context  in  the  will  it  was 
held  not  limited  to  "  children,"  and  a  grandchild  was  allowed 
to  take  the  share  of  the  parent,  who  was  of  the  same  generation 
with  the  class  who  took  the  burden  of  the  bequest. 

7.  We  might  continue  this  analysis  of  cases  much  further. 
But  we  think  enough  has  been  shown  to  convince  the  profession 
in  America,  that  the  English  courts  have  long  regretted  the  un- 
fortunate bias  which  has  been  there  given  in  regard  to  the  proper 
import  of  the  word  ^^  issue,"  at  an  early  day,  when  it  was  more 
the  practice,  than  in  modern  times,  to  attempt  to  decide  causes 
according  to  the  specific  justice  of  the  particular  case,  rather 
than  upon  any  general  rule,  or  principle.  This  is  all  very  well, 
and  not  calculated  to  prejudice  other  causes ;  unless,  or  until, 
the  courts,  (from  the  multiplicity  of  causes,  or  the  natural  in- 
firmity of  human  judgment,  whereby  it  seeks  to  lean  for  support 
upon  the  opinion  of  others,  by  which  precedents  become  of  so 
much  weight,)  are  thereby  induced  to  generalize  those  special 
cases  which  have  been  decided  upon  their  peculiar  circumstances. 
The  result  then  is,  sometimes,  that  the  entire  class  of  cases 
comes  to  be  controlled  by  the  accidental  direction  which  some 
few  of  the  earlier  ones  happened  to  take,  from  their  own  peculiar 
features,  and  the  rule  thus  educed,  —  and  which  is  of  so  much 


generalissimum,  and  includes  all  the  remotest  descendants,  that  nevertheless, 
where  issue  are  pointed  out  as  persons  to  take,  with  reference  to  the  share  of  the 
parent,  a  gift  which,  so  far  as  regards  the  parent  fiiils,  they  take  on  the  principle 
which  may  be  called  a  quasi  representative  principle ;  that  is,  that  the  children 
o{  each  parent  whose  share  fails,  take  that  parent's  share,  but  not  admitting  the 
grandchildren  to  take  in  competition  with  the  children  to  participate  in  the  share 
of  that  deceased  parent"  The  bequest  is  divided  "  amongst  a  class  in  the  same 
generation,  and  that  each  share  of  a  parent  which  f^dls  is  divisible  amongst 
his  children,  if  he  has  any,  or  if  not,  amongst  his  grandchildren,  excluding  in  the 
former  case  the  grandchildren,  if  there  should  be  any,  and  in  the  latter  case 
great-grandchildren."  See  also  Amson  v.  Harris,  19  Beav.  210 ;  Pope  v.  Pope, 
14  Beav.  591,  594  ;  Bhodes  v.  Bhodes,  27  Beav.  413. 
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moie  consequence  than  all  the  cases  upon  which  it  is  founded, 
since  it  is  liable  to  control  an  indefinite  number  of  other  cases 
coming  after,  —  is  really  founded  upon  the  mere  accident  of  the 
priori^  of  a  few  special  cases,  depending  upon  peculiar  cir- 
camstances,  and  often,  upon  peculiar  phraseology.  That  this 
has  been  the  fact  in  regard  to  the  present  subject,  there  can  be 
litde  doubt,  when  we  reflect  how  repeatedly  the  English  judges 
ha?e  expressed  the  opinion,  that  giving  the  word  *^  issue  "  the 
import  of  descendants,  tends  manifestly  to  the  defeating  of  the 
intent  of  testators,  in  the  majority  of  instances ;  and  especially 
when  we  consider  further,  that  in  all  the  recent  decisions  of  the 
English  courts  upon  the  subject,  which  are  very  numerous,  there 
is  apparent  a  disposition  and  an  effort  to  escape  from  the  tram- 
mels of  the  former  decisions,  by  engrafting  a  multiplicity  of  ex- 
ceptions, upon  the  slightest  possible  distinctions.  The  same 
view  will  be  further  confirmed  by  reflecting  how  very  few  of  the 
profession  even  are  familiar  with  the  nicety  of  the  distinctions 
growing  out  of  the  decisions  of  the  courts  upon  this  point ;  and 
how  unreasonable  it  would  therefore  be  to  suppose,  that  the 
testators,  in  the  majority  of  cases,  could  have  been  conversant 
with  any  such  refinements.  From  all  which -it  becomes  suffi- 
ciently obvious,  that  the  term  ^'  issue,"  so  far  as  personalty  is 
concerned,  should  receive  the  construction  of  heirs,  and  be  treated 
as  a  word  of  limitation  and  not  of  purchase,  unless  there  is  some-  * 
thing  to  show  it  was  intended  to  be  used  otherwise. 

8.  The  American  courts,  by  adopting  such  a  construction  and 
following  the  lead  of  their  greatest  law  luminary,  the  late  Chan- 
cellor Kenty  will  do  the  law  an  important  service,  in  redeeming 
it  from  a  perversion  under  which  it  has  long  labored,  and  which 
has  already  produced  infinite  injustice,  and  unless  abandoned 
will  be  liable  to  produce  an  incalculable  amount  in  the  future. 
And  we  venture  the  conjecture,  that  by  restoring  this  perverted 
construction  of  the  word  ^^  issue  "  to  its  original  simple  signifi- 
cance, there  will  not  occur  a  single  instance  in  which  injustice 
shall  be  done  in  consequence  of  the  restoration.    In  inquiring 
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how  most  testators  come  at  the  import  of  such  a  term  as  ^' issue," 
or  ^^  offspring,"  when  introduced  into  the  last  testamentary  die- 
position  of  their  estates,  we  can  be  at  no  loss  to  perceire  that  it 
must  be  in  the  sense  of  descending  heirs.  It  would  not  occur  to 
one  testator  in  a  thousand,  that  by  such  a  provision  in  his  will 
the  estate  could  be  divided  among  all  the  descendants  living  at 
the  time  of  the  distribution,  thus  admitting  two  or  three  genera- 
tions, parents  and  children,  to  participate  concurrently,  and  per 
capita.  It  is  probably  safe  to  affirm,  that  a  very  large  propor- 
tion of  the  profession,  and  even  those  of  them  most  occupied  in 
the  business  of  preparing  wills,  would  not  expect  any  such  re- 
sult, unless  after  special  examination  of  tiie  books. 

9.  We  have  thus  given  expression  to  our  clear  convictions 
upon  this  question,  not  from  any  desire  to  become  an  innovator, 
or  to  unsettle  foundations,  but  because  we  deem  it  an  act  of 
simple  justice  to  the  very  large  class  of  persons  interested  in  tes- 
tamentary dispositions  of  property ;  and  especially  because,  at 
the  present  time,  there  have  been  very  few  decisions  in  this  coun- 
try bearing  upon  the  question,  and  more  especially,  because  such 
a  course  as  we  urge,  in  the  American  courts,  could  do  no  harm, 
and  ccmnot  fail  to  do  much  good  in  more  ways,  and  to  a  greater 
extent,  than  we  can  now  fully  comprehend.  In  writing  a  trea- 
tise upon  so  important  a  subject  as  the  law  of  the  settlement  of 
estates,  which  affects  men's  pecuniary  interests  more,  by  far,  tha& 
any  other,  more,  perhaps,  than  all  others,  we  could  not  justify 
it  to  our  sense  of  duty,  not  to  enter  some  slight  remonstrance 
against  blindly  following  an  arbitrary  rule  of  the  English  courts, 
which  they  have  long  painfully  regretted,  and  which  they  have 
now,  practicallf ,  ceased  to  follow.  For  notwithstanding  the 
formal  adherence,  in  the  English  courts,  to  what  they  6aU  the 
primary  import  of  the  word  ''  issue,"  as  including  all  the  de- 
scendants, it  will  be  apparent  to  any  one,  turning  to  the  recent 
volumes  of  the  English  equity  reports,  that  the  cases  where 
^^  issue  "  is  construed  as  synonymous  with  ^^  children,"  or  with 
^^  heirs,"  are,  by  &r,  more  numerous  than  all  the  other  cases 
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where  the  word  is  held  to  include  all  the  descendants,  thus 
making  the  exceptions  more  numerous  than  all  the  cases  in- 
cluded under  the  general  rule,  which  can  only  be  explained  upon 
the  ground  that  the  rule  should  have  been  made  to  include  what 
are  now  the  exceptions.  All  we  would  now  adyise  is  that  we 
adopt  Chancellor  Eent^s  definition,  as  the  rule,  instead  of  the 
early  English  cases,  thereby  necessitating  the  consequence  abeady 
existing  there,  of  making  the  rule  to  embrace  practically  only 
the  exceptions,  and  vice  versa.  It  will  appear  hereafter,  in  the 
course  of  this  section,  that  there  is  a  considerable  weight  of  au- 
thority, both  English  and  American,  in  favor  of  the  construction 
of  the  word  '^  issue  "  for  which  we  contend. 

10.  There  is  another  subject,  where  the  construction  of  the 
word  '^ issue"  becomes  important,  that  may  properly  be  here 
considered.  The  present  English  statute  of  wills,^  provides, 
^  that  where  any  person,  being  a  child  or  other  issue  of  the  tes- 
tator to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed,  for  any  estate  or  interest,  not  determinable  at  the 
death  of  such  person,  shall  die  in  the  lifetime  of  the  testator, 
leaving  issue,  and  any  such  issue  of  such  person  shall  be  living 
at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such  peis 
son  had  happened  immediately  after  the  death  of  the  testator, 
onless  a  contrary  intention  shall  appear  by  the  will."  This 
matter  has  already  been  very  considerably  discussed  in  the  Eng- 
lish courts.  It  was  decided  ^  that  the  statute  did  not  substitute 
the  issue  of  the  donee  in  the  place  of  such  donee,  but  prevented 
the  lapse  by  vesting  an  estate  in  the  donee  under  the  will,  during 
the  life  of  the  testator,  the  same  precisely  as  if  he  had  survived 
the  testator.  This  is  thus  defined  in  the  last  English  edition  of 
Jarman,^  ^^  The  thirty-third  section  does  not  substitute  the  sur- 


"  1  Vic.  c  26,  §  83. 
*  Jdhnson  v.  Johnson,  8  Hare,  157. 
"  1  Jaiman,  (1861,)  328. 

81  • 
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Tiving  issue  for  the  original  devisee  or  legatee,  but  makes  the 
gift  to  the  latter  take  effect,  notwithstanding  his  death  in  the 
testator's  lifetime,,  in  the  same  manner  as  if  his  death  had  hap- 
pened immediately  after  that  of  the  testator."  And  even  where 
the  death  of  the  donee  happened  before  the  date  of  the  will,  the 
surviving  issue  take,  as  heirs  or  distributees,  notwithstanding 
the  language  of  tlie  act  is,  <^  shall  die,"  ^  which  has  been  con- 
strued to  mean  ^^ shall  die"  after  the  passage  of  t^e  act.  The 
learned  author  thus  concludes  :^  ^^  The  subject  of  gift,  therefore^ 
will,  to  all  intents  and  purposes,  oouGtitute  the  disposable  pn^ 
erty  of  the  deceased  donee,  and,  as  such,  will  either  devolve  on 
his  representative,®  or  follow  the  dispontion  of  his  will.^ 

11.  The  effect  of  this  statute  was  therefore  to  enable  the  issue 
to  take,  in  any  legal  mode,  whether  by  descent,  or  distribution, 
or  bequest,  the  portion  intended  for  the  ancestor  of  such  issue. 

"  Mover  v.  Orr,  7  Hare,  478 ;  Wuden  v.  Wisden,  2  &n.  &  Gif.  S96 ;  Baak- 
worth  V.  Yoang,  4  Drew.  1. 

"  1  Jarman,  329. 

•  V^inter  v.  V^inter,  5  Hare,  806. 

"^  Mower  v.  Orr,  7  Hare*  478 ;  Johnson  v.  Johnson,  8  Hare,  157.  In  Winter 
V.  Winter,  5  Hare,  806,  Sir  James  Wigroan^  Y.  C,  a  most  reliable  authority, 
said :  **  In  the  absence  of  anything  upon  the  face  of  the  act  to  fix  the  meaning 
of  the  words,  I  am  bound,  as  well  as  I  can,  to  fix  that  meaning,  by  considering 
the  policy  of  the  act,  and  the  objects  it  was  intended  to  accomplish.  Now  the 
policy  of  the  act,  and  the  objects  it  was  intended  to  accomplish  are,  for  the  pres- 
ent purpose,  sufficiently  manifest  It  was  intended  to  prevent  a  portion  given 
by  a  testator  to  a  child  going  firom  the  estate  of  such  child,  and  his  family  from 
being  left  portionless,  by  reason  only  of  the  death  of  the  child  under  certain  cir- 
cumstances, —  a  consequence  of  law  which  tJie  common  feelings  of  mankind  de- 
clared to  be  a  disappointment  of  the  intention  of  the  father."  **  The  catBes  in 
which  this  event  most  commonly  happened,  and  against  which  the  act  was  in- 
tended to  provide,  were  cases  in  which  the  child  died  in  the  testator^s  lifetime, 
after  the  bequest  was  made,  —  and  cases  in  which  the  testator,  in  providing  for 
an  absent  child,  was  ignorant  of  the  fact  that  such  absent  chUd  was  dead.  In 
both  cases  the  fiunily  of  the  child  dying  after,  or  dead  at  the  time  of  the  bequest, 
was  left  unprovided  for,"  and  it  was  to  remedy  these  evils  that  the  act  was  in- 
tended. 
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And  the  English  courts  huve  giyen  sach  construction  of  the 
word  ^' issue,"  in  this  relation,  as  to  mak^  it  equivalent  to  heirs, 
or  next  of  kin,  in  the  descending  line.  And  it  has  been  recently 
decided,  that  it  will  make  no  difference  that  the  issue  of  the 
donee  in  existence  at  the  decease  of  the  devisee  or  legatee,  and 
which  prevented  the  lapse,  in  the  first  instance,  are  not  the  same 
issue  in  being  at  the  time  the  bequest  takes  effect,  and  who 
must  consequently  receive  the  ultimate  benefit  under  it.^    . 

12.  By  the  English  statute,  therefore,  the  word  '*'  issue  "  is  to 
be  construed  only  as  a  word  of  limitation,  and  as  equivalent  to 
the  word  heirs,  in  all  respects.  There  can  be  no  question  that 
this  construction,  adopted  by  the  English  courts,  was  the  only 
one  which  could  have  effected  the  probable  intention  of  the 
statate.  And  it  seems  to  us  that  it  is  equally  apparent  such  is 
the  common  understanding  of  the  word  ^^ssue,"  and  that  it 
should  be  so  rendered,  unless  there  is  something  to  indicate  a 
difierent  purpose. 

13.  We  apprehend  that  this  precise  question  has  not  as  yet 
come  muclf  before  the  courts  in  this  country.  The  state  of 
Massachusetts  has  a  statute  upon  the  same  subject,  which  has 
been  in  operation,  in  different  forms,  from  an  early  period,  long 
before  the  date  of  the  English  statute.  But  it  is  drawn  up 
very  loosely,  and  with  an  obvious  disregard  of  the  detail  of  the 
eflsential  requisites  towards  the  accomplishment  of  the  general 


"^  Be  PftriEer,  6  Jor.  N.  s.  854.  In  thk  case  it  was  held  that  the  word  ^  ittiie," 
in  its  primaiy  sense,  included  only  children.  But  if  there  were  no  children  living, 
then  grandchildren  came  within  the  meaning  of  the  term.  And  by  parity  of 
leMm,  if  grandchildren  are  excluded,  while  their  parents  are  living  and  admitted 
after  their  decease,  the  same  as  in  intestate  estates,  by  way  of  inheritance  or  dia- 
tibntion,  it  must  follow  that  where  some  of  the  children  of  the  donee  have  de- 
ceased, leaving  tssue,  these  must  take  the  share  of  such  deceased  child,  and  tiius 
all  the  issue  who  take  must  come  in  by  way  of  substitution  or  representation, 
per  stirpes,  and  not  per  capita,  so  as  effectually  to  carry  out  the  purpose  of  the 
statute  of  securing  theprovkion  for  the  donee,  to  his  fhmily,  in  precisely  the  same 
manner  as  if  it  had  come  to  him  ;  in  the  language  of  the  act,  as  if  the  death  of  the 
donee  had  happened  immediately  after  the  death  of  the  testator. 
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design  of  the  act.  It  is  thus  expressed :  ^^  When  a  devise  of 
real  or  personal  estate  is  made  to  a  child  or  other  relation  of  the 
testator,  and  the  devisee  dies  before  the  testator,  leaving  issue 
who  survive  the  testator,  such  issue  shall  take  the  estate  so  de- 
vised, in  the  same  manner  the  deceased  would  have  done  if  he 
had  survived  the  testator."® 

14.  This  statute  has  not  come  under  the  consideration  of  the 
courts  except  in  one  case,®  where  it  was  held  that  a  devise  to 


"  Greneral  Stat  ch.  92,  §  28.  The  ootirts  in  MasBachasetts  held  early  that 
Bttch  a  deyise  mait  lapse,  notwithstanding  the  statute,  where  the  deyisee  deceases 
m  the  lifetime  of  the  testator,  leaving  no  lineal  descendants.  Fisher  v.  Hill,  7 
Mass.  86.  By  the  statute  of  Pennsylvania,  March  19, 1810,  Purd.  Dig.  566,  it  is 
provided  that  no  devise  or  legacy  in  favor  of  a  child,  or  other  lineal  descendant, 
shall  be  deemed  to  lapse  by  his  or  her  death  in  the  lifetime  of  the  testator,  if  such 
devisee  or  legatee  shall  leave  issue  surviving  the  testator,  unless  the  will  express 
a  clear  intent  to  exclude  such  surviving  issue.  See  Newbold  v.  Prichett,  2  Whart 
46.  And  by  the  Pennsylvania  statute  of  1844,  Purd.  Dig.  844,  this  provision  is 
extended  to  brothers  and  sisters  of  the  testator,  and  to  their  children.  But  a 
bequest  to  one  and  her  heirs  was  held  not  to  come  within  the  statute,  the  legatee 
being  a  niece  of  the  testator.  Dickinson  v.  Purvis,  8  Serg.  &  R  71  ;  2  Wms.  Exrs. 
(Am.  ed.)  998, 1036.  But  the  Pennsylvania  courts  have  not  allowed  the  legatee 
or  devisee,  who  dies  before  the  testator,  to  dispose  of  the  estate  thus  given  to 
him  in  the  same  manner  as  if  he  had  a  vested  interest  in  it,  as  is  done  under  the 
English  statute.  Hence  where  A  made  her  will,  by  which  she  devised  certain 
real  estate  to  her  son  B,  who  subsequently  made  his  will,  and  devised  all  his 
estate  among  his  children,  and  then  predeceased  his  father,  leaving  several  chil- 
dren, it  was  held,  that  the  children  of  B  took  under  the  will  of  A,  and  not  under 
that  of  B.    Newbold  v.  Prichett,  2  Whart  46.    See  2  Wms.  Exrs.  998, 1038. 

"  Paine  v.  Prentiss,  5  Met  896.    Mr.  Justice  Hubbard  here  says :  **  We  are 

of  opinion  the  statute  is  to  receive  a  liberal  construction If  we  should 

adhere  to  the  mere  words  of  the  statute,  it  might  be  said  the  plaintiff  (the 

trustee)  should  hold  the  estate  for  the  daughter,  (of  the  cestui  que  trust,)  and 

pay  to  her  the  income,  that  being  *in  the  same  manner'  the  mother  was  to 

enjoy  the  benefit  of  it.  But  we  are  to  look  at  the  intention  of  the  testatrix ; 
and  when  that  is  ascertained,  we  are  to  consider  what  is  the  bearing  of  the 

statute  on  the  devise.  The  defendant's  title,  then,  flows  directly  from  the  testa- 
trix, by  force  of  the  statute,  which  preserves  the  legacy,  and  substitutes  the  child, 
as  the  devisee,  in  the  place  of  the  parent" 
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trustees  for  tho  benefit  of  the  testatrix's  niece,  (the  income 
thereof  to  be  paid  to  such  cestui  que  trust  during  her  life,)  and 
to  her  heirs  and  assigns  forerer,  and  the  cestui  que  trust  died 
before  the  testatrix,  leaving  issue  an  infant  daughter,  who  sur- 
vived the  testatrix,  that  the  estate  vested  absolutelj  in  the  heirs 
of  the  cestui  que  trust,  upon  her  decease,  in  fee-simple,  the  trust 
being  intended  solelj  for  her  benefit,  and  that  she  therefore  took 
no  estate  under  the  will,  but  that  her  heirs,  after  her  decease, 
took  a  fee*Bimple  under  the  will,  as  purchasers,  the  word  heirs 
beiog  merely  designatio  personarum. 

15.  It  will  be  seen  from  the  language  of  the  court  in  the  last 
ease  referred  to,  that  the  construction  of  the  Massachusetts 
statute  is  in  some  respects  different,  in  terms,  from  that  of  the 
Baglish  statute,  but  not  different  in  substance.  And  we  have 
had  occasion  to  examine  one  important  question  under  the  stat- 
ute of  Massachusetts,  where  we  came  to  the  oonclunon  that, 
notwithstanding  the  difference  in  phraseology,  the  real  purport 
of  that  statute,  and  of  the  English  statute  upon  the  same  aub^ 
ject,  is,  in  all  essential  particulars,  the  same. 

16.  The  case  to  which  we  refer  was  where  an  estate  was  be- 
queathed to  a  person  who  died  before  the  testator,  leaving  more 
than  one  child  living  at  the  death  of  the  testator,  and  also  the 
children  .of  another  duld  deceased,  living  at  the  death  of  the 
testator ;  she  also  had  other  grandchildren  living  at  the  decease 
of  the  tostator,  their  parents  being  also  living.  The  question 
was,  who  should  take  the  bequest,  and  in  what  proportions  ?  It 
was  claimed  that  all  the  descendants  of  the  donee  living  at  the 
decease  of  the  testator  should  take  per  capita.  It  was  evident 
that  by  adopting  the  English  construction  of  the  term  ^^  issue," 
that  if  the  case  were  to  be  disposed  of  the  same  as  if  the  be- 
quest had  been  made  to  the  ^^  issue "  of  the  donee,  that  this 
claim  must  prevail.  But  from  a  careful  examination  of  the 
statute  and  of  the  more  recent  English  decisions,  that  where 
^^  issue  "  are  allowed  to  take  the  share  of,  and  by  way  of  substi- 
tution, for  the  parents,  the  term  is  construed  as  synonymotis 
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.with  children,  or  those  who  represent  such  children  as  are  de- 
ceased, and  that  they  thus  take  per  stirpes,  and  not  per  capita ; 
and  especially  from  an  examination  of  the  decisions  in  the 
English  courts  of  equity,  fixing  the  construction  of  the  Englbh 
statute  upon  the  same  subject,  we  could  entertain  no  doubt 
that  the  word  ^^  issue,"  in  the  Massachusetts  statute,  must  be  so 
construed  as  not  to  admit  children  of  the  donee  and  their  living 
descendants  to  take  concurrently.  There  seemed,  both  from 
the  reasonableness  of  the  thing  and  the  pro])able  purpose  and 
intention  of  the  statute,  as  well  as  the  English  cases  bearing 
upon  the  question,  no  serious  doubt  that  the  grandchildren, 
whose  parents  were  liying  at  the  death  of  the  testator,  must  be 
excluded  from  all  participation  in  the  bequest. 

17.  The  only  serious  question  which  it  seemed  to  us  could 
fairly  be  said  to  exist  in  the  case  was,  whether  the  living  chil- 
dren of  the  devisee  should  take  the  whole  bequest,  to  the  exclu- 
sion of  the  grandchildren,  being  the  children  of  the  deceased 
child.8* 


**  In  the  Matter  of  Bash's  Estate.  After  careful  examination  of  the  cases 
bearing  upon  the  constmctioa  of  the  word  ^  issae  "  in  different  relations,  and 
especially  the  more  recent  decisions,  we  ventured  to  express  the  result  of  tlie 
law  thus :  ''  We  must  conclude,  therefore,  that  the  word  *  issue,'  in  this  statute, 
being  used  by  way  of  representation,  and  with  reference  to  the  share  of  the 
parent,  and  to  take  that  share,  there  can  be  no  question  it  will  and  must  receive 
the  construction  of  ^  child,'  or  *  children,'  at  the  veiy  least,  and  not  include  all 
the  descendants  in  being  at  the  time."  This  is  the  unquestionable  and  clearly 
established  rule  of  the  English  courts  of  equity,  where  '^  issue  "  is  substituted 
for  parent,  or  expressly  required  to  take  the  share  of  the  parent  And  in  that 
view  the  word  ^^  issue  "  is  treated  as  a  word  of  purchase  merely,  the  issue  taking 
under  the  will  instead  of  hj  means  of  the  legal  representation  of  the  parent 

But  when  we  consider  that  the  word  ^*  issue,"  in  the  English  statute,  where  it 
is  used  for  the  same  purpose  as  in  the  Massachusetts  statute,  in  order  to  prevent 
a  lapse  where  the  devisee  or  l^atee  dies  before  the  death  of  the  testator,  is 
construed  to  mean  those  heirs  of  the  body,  which,  as  heirs,  or  under  the  statute 
of  distributions,  represent  the  devisee  or  legatee,  excluding  all  the  descendants 
whose  ancestor  is  living,  and  allowing  the  children  of  a  deceased  child  to  take 
concurrently  with  the  surviving  children  of  the  earlier  generati<Mi  first  repre* 
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18.  Stuart  J  Y.  C,  seems  to  bare  decided  the  very  question 
invoWed  in  the  case  last  referred  to,  but  arising  upon  the  con- 

Kntmg  the  donee  in  the  will^  and  thus  to  take  by  way  of  representation,  per 
Blarpes,  and  not  per  capita ;  and  when  especially  we  consder  that  this  is  the 
{Mom  import  of  the  Massachusetts  statute,  although  not  as  clearly  expressed 
as  in  the  English  statute  upon  the  same  subject,  we  can  entertain  no  reasonable 
question  that  the  Massachusetts  statute  will  receive  the  same  construction,  and 
the  word  "  issue  "  be  regarded,  as  it  is  in  many  of  the  cases  already  cited,  as  a 
word  of  limitation  and  not  of  purchase,  and  thus  allowing  only  the  children  of 
the  deceased  deyisee  or  legatee,  and  those  who  legally  represent  deceased  chil- 
dren, to  take  the  share  of  such  devisee  or  legatee  by  way  of  representation,  and 
not  as  being  entitled  directly  under  the  will  as  purchasers. 

I  must  say,  I  have  no  doubt  whatever  that  the  grandchildren,  being  children 
of  hving  children,  must  be  excluded  under  the  statute  from  taking  concurrently 
with  their  parents.  And  if  the  terms  of  the  Massachusetts  statute  were  as  well 
adapted  to  accomplish  the  end  proposed  as  those  of  the  English  statute,  I  could 
entertain  no  more  doubt  of  the  admission  of  the  grandchildren  who  are  the  chil- 
dren of  the  deceased  child.  The  framers  of  the  English  statute  seem  to  have 
been  more  expert  in  selecting  terms  precisely  adapted  to  their  purpose,  and 
expressly  provided  that  the  issue  should  take  as  if  the  devisee  had  died  imme- 
diately after  the  testator ;  while  the  framers  of  the  Massachusetts  statute,  in  a 
more  loose  and  inexpert  mode,  provide  that  the  issue  shall  take  in  the  same 
manner  the  devisee  would  have  done, — i.  e.  shall  succeed  to  the  share  of  such 
devisee  or  legatee.  And  this  succession  or  representation  could  only  be  effected 
in  the  ordinary  mode  provided  by  the  general  law  of  the  state.  The  American 
courts  are,  perhaps,  less  likely  to  find  embarrassment  in  construing  a  statute 
afioording  to  its  obvious  meaning,  while  departing  somewhat  from  its  terms,  than 
the  English  courts.  And  it  seems  clear  to  me  that  the  courts  of  Massachusetts 
win  feel  compelled  to  apply  the  construction  of  the  English  statute,  substan- 
tially, to  their  own  statute.  And  if  I  entertsdned  doubt  in  regard  to  the  ultimate 
construction  of  this  statute  as  to  the  admission  of  the  children  of  a  deceased 
child  to  share  with  the  surviving  members  of  that  generation,  by  way  of  repre- 
sentatbn,  it  is  so  obviously  just,  and  the  weight  of  authority  is  so  clearly  in  that 
direction,  that  I  could  not  reconunend  the  estate  to  be  settled  excluding  such 
grandchildren,  nntil  the  decision  of  the  courts  were  obtained  upon  the  point  In 
the  knguage  of  Lord  Eldon,  in  Sibley  v.  Ferry,  7  Vesey,  522,  529  :  As  "  I  have 
not  the  least  doubt  (in  regard)  to  the  actual  intention ''  of  the  statute,  '^  it  is 
extremely  difficult  to  put  any  other  construction  upon  it,  as  a  judge,  than  that 
which,  as  an  individual,  I  have  no  doubt  was  the  meaning."  There  is  a  nmilar 
statute  in  Rhode  Island.    Moore  v.  Dimond,  5  R  I.  B.  121. 
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struction  of  a  will,  where  be  held,  that  where  there  were  be- 
quests to  L.  for  life,  and  after  her  death  for  her  issue,  the  court 
would  hold  that  the  children  of  the  deceased  children  of  L.  were 
entitled  to  share  with  her  surviving  children  in  the  property.^ 

19.  Under  the  Pennsylvania  statute  upon  this  subject,^  it  was 
held,  where  the  testator  directed  his  bequests  to  be  distributed, 
^'  share  and  share  alike  among  the  children  of  mj  brother  Adam, 
and  the  children  of  mj  brother  Martin,  and  to  mj  sister  Bar* 
bara,"  who  died  before  him,  leaving  children,  that  the  legal  stat- 
utory form  should  be  applied,  and  that  the  legatees  should  be 
classified  into  three  classes,  and  allowed  to  take^  as  their  par- 
ents would  have  done,  per  stirpes.^ 

20.  Upon  the  question  of  the  proper  construction  of  a  bequest 
to  one  by  name  for  life,  and  to  the  issue  of  such  person's  body, 
in  the  form  which,  in  regard  to  real  estate,  creates  an  estate  tail, 
there  has  of  late  been  considerable  discussion  in  the  English 
courts.  And  it  seems  now  well  settled,  in  England  and  iu 
some  of  the  American  states,  that  it  is  entirely  allowable  to 
give  the  same  words  a  different  force,  as  applied  to  personal 
estate,  from  that  which,  by  the  established  precedents,  they  must 
receive,  when  applied  to  the  conveyance  of  real  estate ;  that  in 
regard  to  personal  estate,  a  bequest  to  one  for  life,  and  to  the 
issue  of  such  person,  by  the  natural  force  and  import  of  the 
terms,  creates  an  estate  for  life  only,  in  the  first  donee,  and  that 
the  issue  of  such  person  take  the  remidader  as  purchasers. 

21.  This  subject  is  a  good  deal  discussed  by  Lord  Chancellor 

**  Louis  V.  Louis,  9  Jur.  H.  B.  24i.  (1868.) 

"  2l8t  May,  1844. 

V  Minter's  Appeal,  40  Femi.  St  UL  In  a  somewhat  analogous  case,  (Appeal 
of  Gable's  Executors,  40  Penn.  St.  231,)  it  was  held  that  grandchildren  could  not 
t^ke  the  share  of  their  parent,  under  a  bequest  to  the  children  of  the  testatrix's 
brothers  and  sisters.  The  word  *'  issue  "  held  one  of  limitation  and  synonymous 
with  heirs  of  the  body,  unless  there  are  expressions  in  the  will  uaequiTocally 
indicative  of  a  contrary  intention.  Angle  v.  Brosius,  48  Penn.  St  187.  See 
Patterson  v.  Swallow,  44  Penn.  St  487 ;  Snow  v.  Snow,  49  Me.  B.  159. 
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QramDorthj  and  the  Lords  Justices,  in  a  case  before  the  Court 
of  Chancery  Appeal,^  and  the  leading  cases  cited  and  com- 
mented upon  from  the  earliest  times.  It  was  there  held  that  a 
bequest  to  a  married  woman,  of  an  annuity  ^^  for  her  life  and  the 
issue  lawfully  begotten  from  her  body,  on  failure  of  which  to 
rerert  to  my  heirs,"  with  a  request  that  K.  and  C.  would  act  as 
trustees  for  such  married  woman,  so  that  the  annuity  might 
be  secured  for  her  sole  use  and  benefit,  gave  her  a  life  interest 
only  with  a  gift  in  the  nature  of  a  remainder  to  her  issue ;  and 
that  the  Court  of  Chancery,  in  construing  a  disposition  of  per- 
sonal estate  by  will,  is  not  to  be  absolutely  governed  by  rules 
which  would  be  applicable  at  law,  in  the  case  of  real  estate. 
The  rule  laid  down  by  Lord  Thurlow^  that  in  such  cases  the 
heirs  shall  be  regarded  as  taking  by  purchase  and  not  by  limita- 
tion, when  that  is  the  apparent  purpose  of  the  testator,  is  vindi- 
cated and  maintained,  notwithstanding  it  has  been  questioned 
m  many  of  the  subsequent  cases.^  The  same  rule  was  adopted 
in  the  construction  of  a  will  giving  leaseholds  for  life  to  A,  and 
after  her  decease  to  the  issue  of  her  body.^^    But  where  there 

*  Wjrneh  ez  parte,  5  De6.,  M.  &  G.  18S. 

*  Knight  e.  Ellis,  2  Br.  0.  C.  570. 

*  Ljon  V.  Ifitchell,  1  Madd.  467,  and  caaes  cited.  Hie  Lord  Chancellor,  in 
Ex  parte  Wynch,  mpra,  cites  die  following  cases :  Tothill  v,  Pitt,  1  Madd.  4SS ; 
s.  a  before  the  House  of  Lords,  7  Br.  P.  C.  45S ;  Elton  v,  Eason,  19  Yesey,  78 ; 
Bntton  o.  Twining,  S  Mer.  1 76  ;  Chandless  v.  Price,  8  Yesey,  99 ;  Attorney- 
General  o.  Bright,  2  Keen,  57 ;  Tate  v,  Clarke,  1  Beav.  100 ;  Jordan  o.  Lowe, 
6  Bear.  350 ;  Bird  v.  Webster,  1  Drew.  888.  And  Lord  Justice  Turner^  who 
Rented  in  some  respects  from  the  views  of  his  associates,  but  came  to  the 
same  result,  cited  Aubin  v.  Daly,  4  B.  &.  A.  59;  Gates  v.  Cooke,  8  Burr.  1684 ; 
IVent  0.  Banning,  1  Bos.  &  PulL  N.  R.  116  ;  Doe  o.  Woodhouse,  4  T.  B.  89 ; 
Mo{^9.  Mogg,  1  Mer.  654 ;  Dunk  v.  Fenner,  2  Russ.  &  My.  557 ;  Hockley  v. 
Mawbey,  1  Yes.  Jr.  143;  Dariey  v,  Martin,  17  Jnr.  1125;  Forth  v.  Chapman, 
1  P.  Wms.  668 ;  Clare  v*  Clare,  Cas.  temp.  Talb.  21 ;  Warman  v.  Seaman, 
Fiaeh,  279 ;  Stafford  v.  Buckley,  2  Yes.  Sen.  1 70. 

"  Goldney  v.  Crabb,  19  Beav.  888.  See  also  Parker  v.  Clarke,  6  DeG., 
M.  &  G.  104 ;  Boe  d.  Dodson  v.  Grew,  2  Wils.  822.  See  also  Hedges  v.  Har- 
per, 8  DeG.  &  J.  129;  Stewart  v.  Jones,  8  DeG.  &  J.  582. 

PABT  n.  82 
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is  a  gift;  of  the  absolute  interest  in  personalty  to  the  first  donee, 
he  will  hold  such  estate  exonerated  from  all  charge,  notwith- 
standing there  may  be  a  gift  over  of  the  same  things  depending 
upon  some  contingency.^ 

^  Andrew's  Will  in  re,  6  Jur.  N.  s.  114.  But  see  post,  §  46,  pL  6,  and  cases 
cited.  The  late  English  cases  adopt  many  vexy  nice  constructions  in  regard  to 
the  application  of  the  word  '*  issue."  In  Holgate  v.  Jennings,  11  Jur.  n.  b.  5, 
(1865,)  Sir  John  RomiUy^  M.  B.,  held  that  where  the  residuary  estate  was  given 
to  the  testator's  nephews  and  nieces,  afler  the  decease  of  his  wife,  and  if  any 
of  them  should  then  be  dead,  leaving  issue,  such  issue  to  be  entitled  to  their 
parent's  share ;  and  one  of  the  nephews  died  leaving  issue,  who  also  died  before 
the  period  of  distribution,  that  the  issue  took  no  interest  in  such  residue.  The 
learned  judge  considered  that  the  issue  must  be  in  being  at  the  period  of  dis- 
tribution, and  that  the  case  was  much  stronger  than  if  the  language  of  the  will 
had  been  "  having  left  issue."     See  also,  to  same  effect,  Re  Corrie's  Will,  32 

Beav.  426. 

■ 

And  in  two  very  recent  cases  before  Vice-chancellor  Kindersley,  these  re- 
finements are  carried  great  lengths.  In  Lamphear  v.  Buck,  11  Jur.  k.  s.  837, 
(1865,)  the  testator  gave  the  readue  of  his  estate  for  life,  and  in  the  event  of 
the  children  of  the  tenants  for  life  dying  before  the  parent,  or  after,  and  under 
age  without  lawful  issue,  then  the  trustees  were  directed  to  divide  such  residue 
equally  among  ail  the  testator's  nephews  and  nieces,  who  should  be  living  at  sach 
time  or  times,  "  and  to  the  issue  of  such  of  them  as  may  be  tlien  dead,  such  issue  to 
be  entitled  to  its  parent's  share  only."  One  of  the  nieces  died  unmarried.  It  was 
held,  there  was  sufficient  indication  o£  intention  that  the  gift  over  should  take 
effect ;  that  "  issue "  meant  children ;  that  the  gift  to  the  issue  of  deceased 
nephews  and  nieces  was  original  and  not  substitutionary ;  that  whether  original 
or  substitutionary,  the  issue  need  not  survive  the  tenant  for  life,  in  order  to  enti- 
tle them  to  take ;  nor  need  they  to  have  survived  their  parents,  where  the  gift  to 
them  was  original,  but  otherwise  where  it  was  substitutionary ;  and  that  the  gift 
to  the  issue  was  in  joint  tenancy.  The  other  case  is  that  of  Turner  in  re,  5 
Am.  Law  Beg.  N.  s.  234,  where  it  was  decided  that  if  the  gifb  to  "  issue  "  were 
substitutionary,  such  issue  must  survive  their  parents,  in  order  to  take. 

The  following  comment  upon  the  conflict  of  opinion  upon  this  point,  from  the 
London  Solicitors'  Journal,  may  be  worthy  of  perusal,  as  a  brief  summary  of  tilie 
cases  upon  the  point.  *'  As  there  has  been  much  conflict  of  judicial  opinion  upon 
this  point,  it  may  be  well  to  give,  in  brief  chronological  order,  the  results  of  the 
various  reported  cases.  In  Pearson  v.  Stephen,  5  Bl.  203,  (1831,)  it  was  assumed, 
without  argument,  (the  time  not  having  arrived  for  deciding  the  point,)  that  in 
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22.  This  question  came  very  recently  before  the  Supreme 
Coort  of  Pennsylvania,^  where  it  was  held  that  a  bequest  in  the 


a  80-ca]led  independent  gift,  tiz.,  to  A.  for  life,  remainder  to  the  five  sons  of  the 
testator  living  at  the  death  of  A.  and  their  respective  issue,  no  issue  of  a  deceased 
son  could  take  who  did  not  survive  the  tenant  for  life.  In  Bennet  v.  Merriman, 
6  Beav.  S60,  (1848,)  where  the  gift  was  substitndonary.  Lord  Longdate  held  the 
words  of  contingency,  expressed  in  the  case  of  the  parents,  ought  to  be  implied 
in  the  case  of  the  issue.  A  similar  conclusion  was  arrived  at  by  Lord  Justice 
Knight  Bruce,  (then  Vice-chancellor,)  in  Macgregor  v.  Macgregor,  2  ColL  198, 
(1845,)  in  the  case  of  a  gift  independent  in  point  of  form.  In  both  these  cases 
tfaore  were  directions  that  the  issue  should  only  take  their  parents'  share.  On 
the  other  hand,  in  Lyon  v.  Coward,  15  Sim.  287,  (1846,)  Vice-Chancellor  Shad' 
wU  held  that  where  the  gift  to  the  issue  was  independent  in  point  of  form,  the 
Gontingencj  ought  not  to  be  implied.  It  is  to  be  observed  that  Macgregor  v, 
Macgregor  was  not  cited  in  this  case.  In  Masters  v.  Scales,  18  Beav.  60,  (1850,) 
Lord  Langdale  refused. to  import  the  contingency  into  a  substitutionary  gift. 
yice-Chancellor  Parker  foUowed  Lyon  v.  Coward  in  Barker  v.  Barker,  5  DeG. 
&  Sm.  758,  (1852,)  as  did  also  Vice-ChanceUor  Kinderdey  in  Harcourt  v.  Har- 
Gomt,  5  W.  B.  478,  (1857,)  and  Vice-Chancellor  Wood  in  re  Bennett's  Trust, 
8  K.  &  J.  281,  (1857,)  all  cases  of  gifts  to  issue,  independent  in  point  of  form, 
eonpled  with  directions  that  the  issue  should  take  their  parents'  shares  only. 
In  Penny  v,  Clarke,  Johns.  621,  (1859,)  Vice-Chancellor  TTooi  decided  in  the 
same  way  in  a  precisely  similar  case  of  independent  gift,  and  his  deciuon  was 
confirmed  on  appeal  to  the  Lord  Justices,  (8  W.  R.  286 ;  1  DeG.,  F  &  J.  425,) 
in  consequence  of  Lord  Justice  Turner  concurring  in  the  view  of  the  judge  in 
the  court  below.  Lord  Justice  Knight  Bruce  differed,  considered  that  his  opin- 
ioQ,  as  expressed  in  Macgregor  v.  Macgregor,  ought  also  to  be  applied  in  the 
ease  of  gifts  in  a  so-called  independent  form.  In  Crause  v.  Cooper,  1  J.  &  H. 
210,  (1859,)  Vice-Chancellor  Wood  hinted  (the  point  did  not  call  for  a  decis- 
ioo,)  that  a  different  rule  should  be  applied  in  the  case  of  a  purely  substitution- 
ary gift,  and  that  there  the  contingency  which  was  expressed  in  the  gift  to  the 


^  Emma  J.  Myer^s  Appeal,  Legal  Rep.  May  18, 1865.  The  question  how 
far  children  and  grandchildren,  named  by  classes,  take  per  capita,  is  discussed 
m  Hemeisen  o.  Blake,  1  Philadelphia  Rep.  181.  The  expression,  to  be  equally 
divided  between  my  sud  grandchildren,  their  respective  heirs  and  assigns,  re- 
quires the  individuals  to  take  per  capita,  ib. ;  Bender's  Appeal,  8  Grant's  Cas. 
210,  See  alao  Gold  o.  Judson,  21  Conn.  R.  616  ;  Lee  v.  Lee,  8  Am.  Law  Reg. 
V.  B.  59. 
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will  of  the  father  of  the  appellant,  the  effective  words  of  which 
were,  '^  I  give  and  bequeath,"  ^^  in  trust  for  the  use  of  mj  daugh- 
ter, E.  J.  S.,  during  life,  and  after  her  decease,  for  such  issue,  if 
any,  as  she  may  leave,"  created  an  estate  for  life  in  the  first 
donee,  with  remainder  to  her  issue,  who  took  as  purchasers 
under  the  will.  The  subject  is  here  very  extensively  considered, 
and  the  authorities  discussed  by  Read^  J.    In  this  case  the  be* 

parents,  shcmld  be  implied  in  the  gift  to  the  issae.  In  re  Wildman's  Trost,  1 
J.  &  H.  299,  (1S60,)  y ice-Chancellor  Wood  conndered  the  bequest  to  be  an 
independent  gift  to  the  issue,  and  refused  to  import  words  of  contingency.  A 
similar  conclusion  was  arrived  at  in  Fell's  Trust,  9  W.  R.  733 ;  3  DeG.,  F.  &  J. 
291,  (1861,)  where,  in  a  case  of  independent  gift,  Lord  Justice  Tcim^r  approved 
of  the  decision  of  Vice-chancellor  Sttusrt  in  the  court  below.  "Lord  Justice 
Knight  Bruce  still  adhered  to  the  principle  of  lus  decision  in  Macgregor  v.  Mao- . 
gregor.  In  Humfrey  v.  Humfre^,  10  W.  B.  2S6 ;  2  Dr.  &  Sm.  49,  (1S62,) 
Vioe-Chancellor  Kvnderdey  considered  himself  bound  by  previous  authoritiefl  to 
hold  that  in  a  case  of  independent  gift  to  issue,  those  who  predeceased  their 
own  parent,  as  weU  as  the  tenant  for  life,  were  excluded.  Lastlj,  in  Corrie^ 
Will,  82  Beav.  526,  and  Ho^te  v.  Jennings,  5  N.  B.  120,  the  present  Master 
of  the  Rolls,  in  cases  of  substitutionaiy  gifts,  approved  and  followed  the  decision 
of  Lord  Justice  Knight  Bruce  in  Macgregor  v.  Macgregor.  The  result  of  the 
consideration  of  these  authorities  is,  that  Lord  Justice  Knight  Bruce  considers 
that  the  words  of  contingency,  expressed  in  the  gift  to  the  parents,  ought  to  be 
implied  in  the  gift  to  the  children,  whether  the  gift  be  in  form,  independent  or 
substitutionary ;  that  Sir  Jcihn  RomiUy  considers  that  they  ought  to  be  imj^ed 
in  cases  of  purely  substitutionary  gifts;  that  Lord  Langdale  was  of  opinion  that 
they  ought  not  to  be  implied  in  cases  of  substitutionary  gifts ;  that  Vice-Chan- 
cellor Leachf  Vice-Chancellor  Shadwell,  Vice-Chancellor  Parker,  "Lord  Justice 
Turner,  Vice-ChancellorB  Kindersley,  Stuart,  and  Wood,  have  decided  against 
the  implication  in  cases  of  independent  gifts ;  but  that  Vice-Chancellor  Wood 
doubted  the  propriety  of  extending  this  decision  to  the  case  <^  gifts  by  way  of 
substitution. 

Vice-Chancellor  Kinderdeg  has  decided,  in  the  principal  cases,  that  in  gifts  of 
the  character  in  question,  there  is  no  distinction  between  (so-called)  indepen- 
dent  and  substitutionary  gifts,  but  that  words  of  contingency  p(Nnting  to  the 
necessity  of  surviving  the  period  of  distribution,  which  are  expressed  in  tiie 
bequests  of  the  parents,  are  not  to  be  implied  in  the  bequests  to  the  issue.  We 
trust  that  the  decision  in  this  respect  will  be  acquiesced  in,  and  that  this  point 
may  be  considered  as  now  settled." 
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quest  was  to  trustees,  who  were  directed  to  pay  the  mterest  to 
the  daughter,  in  monthly  instalments,  from  the  death  of  the 
testator,  thus  rendering  the  construction  more  unquestionable 
than  where  trustees  are  not  interposed.^ 

23.  In  a  somewhat  recent  case  in  Maryland,^  it  was  declared, 
that  in  a  will  the  word  ^^  issue  "  is  got  to  be  regarded  as  a  tech- 
nical expression,  prima  facie  operating  by  way  of  limitation 
upon  the  title  of  the  devisee  or  legatee,  but  that  its  force  will  be 
controlled  by  the  apparent  intention  of  the  instrument,  to  be 
collected  from  the  words  used  with  reference  to  the  subject  mat- 
ter, and  such  other  attending  circumstances  as  are  admissible  in 

aid  of  the  construction ;  but  that  in  a  deed  or  grant  this  degree 
of  relaxation  is  not  admissible. 

24.  In  the  case  of  Pinckney  v.  Pinckney,^  it  was  held  that 
the  word  ^^  heirs  "  in  a  will  should  have  the  force  of  issue,  in  a 
dause  of  limitation  over.  And  in  Moye  v.  Moye,^  the  word 
'^  increase  "  was  held  to  include  children  and  grandchildren,  and 
to  be  synonymous  with  issue  of  the  body. 

25.  The  cases  in  the  American  states  are  very  numerous, 
where  the  expression  ^^  without  issue  "  has  been  held  equivalent 
to  '^  without  leaving  issue,"  and  as  implying  an  indefinite  failure 
of  issue.*^ 


**  McPherson  v.  Snowden,  19  Md.  Bep.  197. 

•  1  Bradf.  Sur.  Kep.  269,  274. 

*  5  Jones,  Eq.  859. 

«  Wilson  o.  Wilson,  32  Barb.  328 ;  Des  Bois  v.  Bay,  7  Bosw.  244.    See  also 

Faterson  v.  Ellis,  11  Wend.  259,  278;  Dumond  v,  Stringham,  26  Barb.  104; 

Norris  v,  Bejea,  13  N.  Y.  App.  273;  Albee  v.  Carpenter,  12  Cash.  382 ;  Kay 

p.  Scates,  37  Penn.  St  31 ;  Lapsley  v.  Lapaley,  9  Penn.  St  130 ;  Arnold  v. 

Brown,  7  B.  L  B.  188 ;  Manchester  v.  Dorfee,  5  id.  549 ;  Buiroogh  v,  Foster, 

6  id.  534. 

82* 
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SECTION   IV. 

THE  HEIR  AS  PUBCHASEB.      THE  WORD  HEIB  AS  EQUIVALENT  TO 

NEXT  OF  KIN. 

1*  Derifie  to  hein  creates  an  estate  in  fee-simple. 
2.  To  heirs  of  the  body  creates  an  estate  in  tail. 

8.  Where  the  words  "  heir  "  or  "  heirs  "  are  used,  as  de8ig:Qatio  personamoi,  createt 
onlj  an  estate  for  Uh, 

4.  The  nice  refinements  in  the  Engflbh  law  affecting  estates  tail,  not  nsefal  here. 

5.  Beqnest  of  personalty  to  A,  and  if  he  dies  before  testator,  to  his  heirs,  will  go  to 

the  next  of  kin. 
€.  A  beqnest  to  one  and  his  issue  create  an  estate  tail  in  the  realty,  but  an  absolute 
gift  of  personalty. 

7.  Statement  of  the  case  of  Ex  parte  Wynch. 

8.  The  point  decided  m  Tothill  o.  Pott 

9.  Heirs  of  the  body  and  issne  receive  same  constraetion. 

10.  Knight  V.  Ellis  reviewed  and  approved. 

11.  Lord  Justice  TVimerV  review  of  the  eases. 
19.  Sir  John  BohuBi/'b  review  of  the  cases. 
IS.  Some  of  the  more  recent  cases  stated. 

14.  The  present  state  of  the  English  law. 

15.  GKft  of  personalty  to  be  at  the  disposal  of  donee. 

16.  The  word  **  heir "  or  "  heirs  "  often  used  to  designate  next  of  kia,  as  to  per- 

sonalty. 

17.  Difference  between  beqnest  to  one,  or  "  heirs,"  or,  to  one,  or  "  executors,"  &c 

18.  YThere  real  and  personal  estate  blended,  "  heir "  will  receive  same  oonstmo- 

tion. 

19.  In  America  real  and  personal  estate  go,  generally,  to  same  persons. 

20.  Case  in  North  Carolina  showing  that  heir  may  take  as  purchaser. 

21.  Case  in  Connecticut  where  '*  heirs  "  allowed  to  take,  as  purchasers. 

22.  Cases  in  Pennsylvania  and  Tennessee  to  same  eflbct 

28.  Similar  case  in  New  York.    Contingent  remainders.    Cases  in  Maine. 

§  46.  1.  A  DEVISE  of  real  estate  to  the  testator's  heirs,  in  the 
plural  number,  is  now  universally  regarded  as  creating  a  fee- 
simple  in  those  persons  who  answer  the  denomination  of  legal 
heirs  at  the  decease  of  the  testator.^  Bat  in  Chambers  v.  Tay- 
lor,^ Lord  CoUenham  held,  that  a  devise  <^to  the  heir  female" 

^  Borchett  v.  Durdant,  Skin.  206 ;  Moonsey  v.  Blamire,  4  Boss.  884. 
'  2  My.  &  a  876. 
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created  only  an  estate  for  life.^  His  lordship  here  said,  ^^  The 
eases,  indeed,  prove  tiiat  the  word  ^  heir,'  in  the  singular  number, 
has  sometimes  the  same  effect  as  the  word  ^  heirs,'  in  the  plural ; 
bat  if  words  of  limitation  are  superadded  to  the  word  ^  heir,'  it  is 
GonsideFed  as  conclusively  showing  that  the  word  is  used  as  a 
word  of  purchase.  When  that  is  not  the  case,  it  is  considered 
in  ooDstming  wills  as  nomen  collectivum,  for  the  purpose  of 
creating  an  estate  tail  in  the  first  taker,  and  not  as-creating  an 
estate  tail  in  the  person  answering  the  description  of  heir.  If 
the  word  ^  heir '  would  per  se  give  an  estate  of  inheritance  to 
tiie  party  answering  the  description,  there  would  be  no  reason 
for  any  distinction,  whether  words  of  limitation  or  inheritance 
were  or  were  not  superadded." 

2.  It  seems  to  be  well  settled  that  a  devise  to  the  heirs  of  the 
body  of  another,  or  of  the  testator,  creates  ah  estate  tail,  and  one 
irtiich  will  continue,  indefinitely,  unless  cut  off.^ 

3.  It  is  apparent  that  where  the  word  heir  is  used  in  the  sin- 
gular number  only,  or  whether  used  in  the  singular  or  plural 
number,  if  it  is  so  used  as  to  indicate,  with  reasonable  proba- 
bility, that  the  term  is  adopted  merely  as  a  designatio  persona- 
rum,  it  will  only  create  an  estate  for  life  in  real  estate.^ 

4.  As  estates  tail  are  not  favored  in  this  country,  but  are  in 
fact  either  prohibited,  or  very  essentially  limited  and  curtailed, 
in  the  organic  law  of  many  of  the  states,  it  scarcely  seems  desir- 
able to  encumber  our  pages  with  an  enumeration  of  the  nicer 
distinctions  which  have  obtained  in  the  English  courts,  in  regard 
to  devises  in  different  forms,  more  or  less  nearly  connected  with 

'  His  lordship  here  said :  "  In  so  holding  I  am  following  the  more  modem 
ftathorities,  and  am  not  violating  any  rule  to  be  found  in  the  older  cases,  and  I 
have  no  doubt  that  this  construction  carries  into  effect  ^e  real  intention  of  the 
parties.''  Winter  v.  Perratt,  9  CL  &  Fm.  606,  614,  616 ;  Doe  d.  Sams  v.  Gar- 
lick,  14  M.  &  W.  69S. 

*  MandeTille's  Case,  Ck).Litt  26  b;  2  Jarman,  (1861,)  56 ;  Southcotv.  Stowell, 
1  Mod.  226,  237 ;  s.  G.  2  Mod.  207,  211 ;  s.  c.  Freem.  216,  225 ;  WQls  v.  Palmer, 
5Barr.  2615 ;  Wright  v»  Yemon,  2  Drew.  489;  s.  c.  7  Ho.  Lds.  Cas.  85. 

*  See  cases  named  in  n&te  4. 
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estates  tail.  The  learning  upon  this  curious  subject  will  be 
found  carefully  digested  in  the  last  English  edition  of  Mr.  Jar- 
man's  valuable  treatise  upon  wills.^ 

5.  Some  questions  have  arisen  in  the  English  courts,  where 
gifts  over  of  personal  estate  are  made  to  the  heirs  of  the  first 
donee,  or  to  the  heirs  of  some  other  person  by  name,  as  to  what 
precise  construction  should  be  given.  It  was  held  in  Yaux  v. 
Henderson,^  that  a  legacy  to  A,  ^^  and  failing  him  by  decease 
before  me,  to  his  heirs,"  and  A  dies  before  the  testator,  having 
made  a  will  containing  a  residuary  clause,  that  the  legacy  be- 
longed to  the  next  of  kin  of  A  living  at  the  time  of  the  testator's 
death.    And  the  same  rule  was  adopted  in  a  later  case.^ 

6.  It  seemed  to  be  settled,  notwithstanding  some  contradic- 
tory decisions,  that  upon  a  bequest  to  one  and  his  issue,  the 
donees  will  take  an  estate  tail  in  real  property,  but  the  absolute 
property  in  personalty.^    The  Master  of  the  Bolls,  Sir  William 

•  2  Jannan,  (1S61,)  57  -  72. 

'  In  note  to  Horseman  v.  Abbey,  I  Jac.  &  Walk.  888. 
^  *  Gittings  V.  M'Dermott)  2  My.  &  E.  69.  This  rule  seems  to  have  been 
adopted  upon  the  presumption  that  the  testator  intended  the  property  to  go  in 
the  same  direction,  if  the  first  donee  died  in  his  lifetime,  as  if  he  had  snrvived 
him  and  taken  the  property  under  the  will  This  is  surely  a  very  reasonable 
construction,  and  one  that  was  incorporated  into  the  late  English  Wills  Act, 
1  Vic.  ch  .26,  §  dS,  and  has  been  adopted  in  many  of  the  late  cases.  De 
Beauvior  v.  DeBeauvior,  3  Ho.  Lds.  Cas.  524,  557 ;  Doody  v.  Hig^ns,  9  Hare, 
App.  82 ;  Jacobs  v,  Jacobs,  16  Beav.  557 ;  In  re  Porter's  Trusts,  4  Kay.  &  J. 
188.     So  also  in  the  American  courts.     Corbitt  v,  Corbitt,  1  Jones,  Eq.  114. 

'  Donn  V.  Penny,  19  Vesey,  545.  It  is  here  said,  that  the  natural  sense  of 
the  words  *'  die  without  issue,"  or  "  for  want  of  issue,"  is  not  to  be  departed 
from  without  satisfactory  evidence  that  they  were  not  intended  in  that  sense. 
See  also  Crawford  v.  Trotter,  4  Madd.  861 ;  Martin  v.  Swannell,  2  Beav.  249. 
The  same  rule  of  construction  is  adopted  in  many  of  the  American  states.  Albee 
V.  Carpenter,  12  Cush.  882 ;  Clark  v.  Claxk,  2  Head,  386.  In  some  of  the  states 
all  distinction  between  estates  in  fee-simple  and  in  tail  is  abolished,  by  provid- 
ing that  all  estates  tail  shall  be  construed  as  estates  in  fee-simple,  where  it  is  held 
that  the  terms  "  heirs  of  the  body,"  and  all  similar  expressions,  create  estates  in 
fee-dmple.    Johnson  v,  Johnson,  2  Met  (Ky.)  881.    But  see  ante,  §  45,  pL  20, 
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OratUj  here  held  that  a  bequest  of  the  testator's  property,  real 
and  personal,  after  the  decease  of  his  wife  to  A  and  his  male 
issue ;  ^^  for  want  of  male  issue  after  him  "  to  B  and  his  male 
issue ;  *^  for  his  want  of  male  issue  "  to  two  others  and  their 
male  issue ;  that  an  absolute  interest,  as  to  the  personal  estate, 
vested  in  A,  but  that  a  limitation  over,  for  want  of  issue  living 
at  his  death,  is  good.  The  more  recent  cases  have  adhered  to 
the  same  rule.^  And  even  the  superadding  of  words  indicating 
a  purpose  in  the  mind  of  the  testator,  that  the  estate  shall  be 
distributed  among  the  issue,  as  where  there  was  a  bequest  over, 
amongst  all  the  testator's  brothers  and  sisters,  ^^and  to  their 
issues,  male  and  female,  after  the  respective  deceases  of  his  said 
brothers  and  sisters,  forever ;  to  be  equally  divided  between  and 
among  them  " ;  it  was  held  that  the  words  ^^  issue,  male  and 
female,"  were  to  be  construed  as  words  of  limitation,  and  not  of 
purchase,  and  that  the  children  of  a  sister  of  the  testator,  who 
died  in  the  lifetime  of  the  first  donee,  took  no  interest  under  the 
bequest.^^ 

7.  This  subject  came  under  consideration  in  the  Court  of 
Chancery  Appeal,  before  the  Lord  Chancellor,  Lord  Cranworth 
and  the  Lords  Justices,  in  a  late  case,^  where  the  whole  subject, 
aad  many  of  the  cases,  were  extensively  reviewed  by  those 
learned  judges.  And  although  we  do  not  understand  that  the 
former  decisions,  or  the  principles  embraced  in  them,  were 


21,  and  cases  cited,  wbere  it  will  appear  that  tbe  more  recent  English  cases  have 
mclined  more  of  late  to  allow  the  ^  issue  **  in  such  cases  to  take  any  remaining 
estate  undisposed  of  by  the  first  takers,  as  purchasers,  by  way  of  executory 
dsTise ;  but  the  rule  stated  in  the  text  seems  to  be  more  in  accordance  with  the 
general  spirit  of  the  American  institutions,  and  more  conformable  to  the  decis- 
ions of  the  courts  here.  See  post,  pL  7,  8,  9, 10  et  seq.  where  the  more  recent 
Eng^h  cases  are  fully  reviewed. 

*  Parkin  v.  Knight,  15  SinL  83.  See  also  Butter  v,  Onmianey,  4  Buss.  70 ; 
Pearson  v,  Stephen,  2  Dow.  &  CL  828 ;  Gibbs  v.  Tait,  8  Sim.  182. 

"  Tate  V.  Clarke,  1  Beav.  100. 

"  Ex  parte  Wynch,  5  DeG.,  M.  &  G.  188. 
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essentially  qualified,  it  may  be  said  that  the  rule  of  law  in 
regard  to  personalty  is  there  more  clearly  defined  than  in  any 
of  the  former  cases.    His  lordship  said  :  — 

8.  ^^  The  first  class  of  cases  is  that  in  which  the  gift,  after 
the  gift  to  the  first  taker,  is  to  the  heirs  of  the  body.  In  those 
cases,  the  courts  have  held,  on  analogy  to  devises  of  real  estates, 
that  the  words  are  so  clearly  words  of  limitation,  that  even  the 
express  restriction  of  the  first  bequest  to  a  life-estate  is  not 
sufficient  to  exclude  their  prima  facie  meaning."  His  lordship 
then  refers  to  the  cases  under  this  point.^  ^'  In  these  cases," 
said  the  learned  judge,  ^^  the  principle  on  which  the  courts  went 
was  this,  —  that  technical  words  were  used,  which  indicated  a 
clear  meaning  on  the  part  of  the  testator  that  the  property 
should  go  in  a  course  of  devolution  till  there  was  an  exhaustion 
of  the  heirs  of  the  body,  and  as  that  of  course  could  not  bo 
carried  into  effect,  they  gave  an  absolute  estate." 

9.  ^^  In  the  cases  just  mentioned  the  words  were  ^  heirs  of  the 
body,'  which,  as  we  know,  are  technical  words  almost  mysteri* 
ously  inflexible.  But  in  cases  also  where  the  more  manageable 
expression  Mssue'  occurred,  still,  where  there  was  nothing  to 
show  that  the  word  was  not  intended  as  a  word  of  limitation, 
or  an  intention  to  confine  the  first  taker  to  a  life-estate,  it  has 
been  held  to  be  in  the  nature  of  a  word  of  limitation,  where 
used  with  reference  to  personal  estate."  The  cases  are  then 
enumerated  under  this  phase.^^  ^^  So  also,  where  there  is  no 
express  gift  to  the  issue,  but  after  an  indefinite  gift  there  is  a 
gift  over,  in  default  of  issue  to  the  first  taker,  then  the  first 
taker  in  the  case  of  real  estate  is  considered,  by  implication,  to 
take  a  gift  to  him  and  his  issue ;  and  the  same  rule  has  been 
adopted  in  regard  to  personalty,"  and  an  absolute  interest  has 
been  held  to  vest.^ 

»  Ante,  §  45,  n.  40. 

^*  Lyon  V.  Mitchell,  1  Madd.  467.    We  have  already  referred  to  others  on 
this  point.    Ante,  §  45,  n.  40  et  seq. 
^  Chandless  v.  Price,  8  Vesey,  99. 
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10.  His  lordship  then  recurs  to  the  much-questioned  case  of 
Knight  V.  Ellis,^^  where  the  testator  gave  the  accumulation  of 
rents  till  H.  should  attain  twenty-one,  to  be  laid  out,  and  to  per- 
mit A.  to  receire  the  interest  during  life ;  and  after  his  death  he 
gives  the  said  moneys  to  the  issue  male  of  A.,  and  in  default  to 
the  plaintifis.  A.  died  without  issue.  It  was  held  by  Lord 
Thm'low  that  the  issue  would  have  taken  as  purchasers,  and 
that  therefore  the  limitation  to  the  plaintiff  takes  effect.  Lord 
Oranworth  says,  in  regard  to  this  case.  Lord  TTiurhw  '^  gave 
effect  to  the  manifest  intention,  not  thinking  himself  fettered 
by  the  analogy  to  a  real  estate,  where  the  result  would  have 
been  arrived  at  on  principles  not  founded  on  intention,  but  often 
operating  in  direct  opposition  to  it.  I  cannot  consider  that  case 
to  have  been  overruled ;  I  believe  it  to  have  been  rightly  de- 
cided." » 

11.  Lord  Justice  Turner,  after  a  very  patient  consideration 
of  all  the  questions  arising  in  the  case,  and  a  thorough  review 
of  the  decided  cases  bearing  upon  them,  arrived  at  the  conclu- 
sion that  Knight  v.  Ellis  had  not  been  overruled ;  ^^  and  if  it  is 
to  be  overruled,"  said  his  lordship,  it  must  be  by  higher  au- 
thority than  any  which  I  possess."  His  lordship  thus  summed 
up  the  results  of  his  judgment :  ^^  That  the  same  words  may 
receive  a  different  construction  as  to  real  and  personal  estate  "  ;  ^ 
that  Knight  v.  Ellis  was  much  more  conformable  to  the  testa- 


"  2  Br.  C.  C.  570. 

'  The  cases  which  have  been  regarded  as  questioning  or  contradicting  Enight 
9.  Ellis,  are  The  Attorney  General  v.  firight,  2  Keen,  57;  Tate  v.  Clarke, 
1  Bear.  100 ;  Jordan  v.  Lowe,  6  Beav.  850 ;  Bird  v,  Webster,  1  Drew.  838 ; 
which  were  all  carefully  reviewed  by  the  Lord  Chancellor  in  Ex  parte  Wynch, 
and  held  not  to  have  affected  the  authority  of  Enight  v.  Ellis ;  and  that,  in  the 
construction  of  a  will  governing  the  disposition  of  personal  estate,  the  court 
were  not  tied  down  by  any  mce  analogies  to  the  rules  governing  the  transmis- 
noQ  of  real  estate,  but  that  the  court  '^  is  merely  to  look  at  the  language  used 
m  order  to  ascertwn  the  intention  of  the  giver." 

"  ForUi  V.  Chapman,  1  F.  Wms.  663. 
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tor's  intention  than  the  opposite  construction  which  had  been 
contended  for  in  that  case ;  and  that  it  was  supported  by  the 
early  cases.^ 

12.  Tliis  whole  subject  ^  is  again  very  carefully  reviewed,  so 
late  as  December,  1859,  by  a  most  able  and  experienced  equity 
judge.  Sir  John  RomUly^  M.  R.,  wherein  it  is  declared  by  the 
learned  judge :  ^^  I  concur  in  Ex  parte  Wynch,  which  is  a  valu- 
able decision,  and  does  not  conflict  with  any  previously  decided 
cases.  It  points  out  what  would  be  the  result  if  a  life-estate 
were  clearly  given."  There  is  here  ^*  an  absolute  interest  |with 
a  gift  over.    The  testator  probably  supposed  that  the  law  would 

give  effect  to  the  gift  over,  but  in  fact  it  is  inoperative 

Neither  Knight  v.  Ellis  nor  Ex  parte  Wynch  shakes  the  proposi- 
tion that  this  is  an  absolute  gift.  The  way  in  which  the  court 
deals  with  such  gifts  of  personalty  is  this :  the  testator  intends 
a  gift  to  the  children,  but  the  law  construes  it  as  an  absolute 
gift  to  the  parent,  leaving  it  to  the  discretion  of  the  parent  to 
make  a  provision  for  the  children.  If  there  were  a  clear  life- 
estate  given  I  could  follow  Ex  parte  Wynch,  but  there  is 
not.'' 

13.  This  subject  has  been  more  or  less  touched  upon  in  a 
considerable  number  of  very  recent  cases,  many  of  which  are  not 
yet  reported  in  this  country  in  the  regular  series  of  tlie  equity 
reports.  In  case  of  a  bequest  of  personal  property  to  A,  to 
spend  both  principle  and  interest,  or  any  part  during  his  lifetime, 
should  A  not  spend  the  property  which  was  left  for  him,  it  was 
to  be  equally  divided  between  0  and  D.    Held  that  A  took  an 


^  Clare  v.  Clare,  Cas.  temp.  Talb.  21 ;  Warman  v.  Seaman,  Cas.  temp.  Finch, 
279.  See  also  Goldnej  v.  Crabb,  19  Beav.  388,  where  the  same  rale  was 
adopted  in  the  construction  of  a  will  giving  leaseholds  for  life  to  A,  and  after 
her  decease  to  the  issue  of  her  body.  See  also  Parker  v.  Clarke,  6  De6.,  M. 
&  6.  104 ;  Boe  d.  Dodson  v.  Grew,  2  TTiIs.  322 ;  Hedgoi  v.  Harpur,  8  DeG.  & 
J.  129  ;  Stewart  v.  Jones,  3  DeG.  &  J.  582. 

^  Andrew's  Will  in  re,  27  Beav.  608 ;  6  Jur.  N.  8.  114. 
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akolute  estate  in  both  principal  and  interest.^  Where  an  ab« 
solate  interest  is  giren  by  a  will,  it  will  not  be  cut  down  except 
by  distinct  words,® 

14.  The  final  result  at  which  the  English  courts  seem  to  have 
arrived  is,  that  where  there  is  a  dear  gift  of  personalty,  and  a 
gift  over  in  default  of  issue,  or  where  the  gift  is  to  one  and  his 
heirs,  or  the  heirs  of  his  body,  or  his  issue,  it  shall  be  held  to 
Test  an  absolute  estate  in  the  first  donee,  unless  there  is  a  clear 
expression  of  intention,  that  the  first  donee  shall  take  only  a  lifo- 
estate,  in  which  case  the  issue,  or  heirs,  if  provided  to  take 
after  the  termination  of  the  life  estate,  will  take,  as  purchasers, 
and  not  by  way  of  limitation.  This  is  unquestionably  entirely 
in  concurrence  with  the  views  of  the  American  courts,  and  will 
commend  itself  to  general  acceptance  with  the  profession  here. 

15.  It  would  seem  that  where  a  gift  is  made  of  personal 
estate,  to  be  at  the  disposal  of  the  donee  during  her  natural 
life,  or  as  long  as  she  remains  the  widow  of  the  testator,  that 
this  sufficiently  evinces  an  intention  to  place  the  estate  in  the 
absolute  disposal  of  the  donee  during  life,  and  that,  as  to  per- 
sonal estate,  it  implies  the  right  to  dispose  of  the  same  by  sale 
or  gift.® 

16.  Questions  in  regard  to  personal  property  have  often 
arisen,  in  the  construction  of  wills,  whether  the  word  ^^  h^ir  "  or 
^  heirs  "  was  used  in  its  strict  literal  import^  or  in  a  more  gen- 
eral sense^  as  indicating  the  next  of  kin,  or  those  persons  to 
whom  the  property  in  question  would  go,  independent  of  the 
provisions  of  the  will.  This  point  is  somewhat  extensively  ex- 
amined, and  the  cases  discussed,  in  Doody  v.  Higgins,^  and  the 

"  Henderson  o.  Cross,  7  Jar.  k.  s.  177.  See  also  Howorth  v,  Dewell,  29 
BeaT.  IS ;  Salmon  v.  Salmon^  29  Beav.  27. 

*  Adshead  v.  Willetts,  9  W.  R.  405. 

»  White  V.  White's  Bxrs.  21  Vt  R.  250. 

"  2  Kay  &  Johns.  729.  In  thn  case  the  learned  judge,  yice-Chancellor 
Woodj  referred  to  the  following  cases  in  confirmation  of  the  proposition  stated 
in  the  text    Lowndes  i^.  Stone,  4  Yesey,  649 ;  Lord  CoUenkam  in  Wiihy  v. 
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conclusion  reached,  that  where  the  word  "  heir "  or  "  heirs  ** 
occurs  in  a  will,  bj  way  of  indicating  succession  to  property,  it 
is  to  receive  a  construction  *^  according  to  the  nature  of  the 
property."  When  therefore  these  terms  are  used  in  a  will, 
affecting  personal  property,  they  will  be  held  equivalent  to  next 
of  kin,  and  as  including  those  persons  who  would  take  the  estate 
tinder  the  statute  of  distributions. 

17.  In  a  late  case^  it  was  decided,  that  where  the  will  ^ves 
a  legacy  to  one  or  ^^  bis  heirs,"  it  shows  the  testator  intended  the 
persons  he  designates  as  heirs,  to  take  by  way  of  substitution, 
whenever  the  person  first  named  dies ;  and  hence,  if  he  dies  in 
the  lifetime  of  the  testator,  there  shall  be  no  lapse.  But  it  is 
held  in  this  same  case,  in  conformity  with  the  earlier  cases  cited, 
that  where  there  is  a  bequest  to  A  for  life,  and  after  his  decease 
to  B  or  his  executors,  or  to  B  or  his  personal  representatives, 
it  is  simply  another  way  of  giving  a  vested  interest  to  B  upon 
the  death  of  the  testator,  and  if  B'  die  before  the  testator  tlie 
bequest  shall  lapse. 

18.  But  where  real  and  personal  estate  are  blended  in  the 
same  bequest,  there  seems  an  inconsistency  in  giving  the  word 
"heir"  or  *' heirs"  a  diflFerent  import  with  reference  to  different 
subject-matters  combined  in  the  same  general  disposition.  This 
difficulty  is  referred  to  in  some  of  the  earlier  cases.^  But  the 
question  was  thoroughly  reviewed,  and  all  the  cases  bearing 
upon  the  point  considered  in  the  case  of  DeBeauvoir  t;.  De- 
Beau  voir, ^  and  the  rule  fully  established,  that  in  all  such  cases 

Mangles,  10  CI.  &  Fin.  215,  258 ;  Jacobs  v.  Jacobs,  16  Beav.  557 ;  Gittings  v. 
M'Dermott,  2  My.  &  E.  69 ;  B.  c.  on  Appeal,  id.  74 ;  Low  v.  Smith,  2  Jor. 
K.  8.  344. 

"  In  re  Porter's  Trusts,  4  E.  &  J.  1S8.  The  learned  judge  here  revieira  the 
cases  bearing  upon  the  question.  Bone  v.  Cook,  McLeL  168 ;  Ive  v.  Eing,  16 
Bear.  46  ;  Corbyn  v.  French,  4  Yesev,  418 ;  Tidwell  v.  Ariel,  8  Madd.  408. 

•  VTright  V,  Atkyns,  Coop.  Ill,  128;  Lord  Cottenham  in  White  v,  Briggs,  2 
Phill.  588,  590. 

'  15  Sim.  168;  s.  c.  on  Appeal,  8  Ha  of  Lds.  Cas.  524,  557. 
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tiie  word  '*  heir  "  or  *^  heirs  "  must  receive  its  natural  and  ordi- 
naiy  import  and  construction.  Lord  j8^.  LeonardSy  after  question- 
ing the  general  rule  that  the  word  '^heir"  or  V heirs"  may  be 
construed  to  mean  the  person  or  persons  intended  hj  the  will  to 
take  the  share  given,  in  the  first  instance  to  the  ancestor,  or 
predecessor,  according  to  the  nature  of  the  property,  whether 
such  as  passes  under  the  statute  of  distributions,  or  hj  succes- 
sion, tliereby  indicating  a  succession  by  way  of  substitution, 
thus  concludes :  '^  Then  we  come  to  the  mixed  cases.  I  quite 
agree  that  as  to  them  the  argument  is  stronger  against  the 
appellant,  (the  next  of  kin,)  for  if  the  law  is  settled,  when  you 
can  collect  the  intention  as  to  personal  estate,  the  argument 
that  it  is  so  must,  a  fortiori,  have  more  operation  when  you  come 
to  blended  property,  consisting  of  real  and  personal  estate  ;  for 
as  to  so  much  of  the  property  as  consists  of  real  estate  there  can 
be  no  doubt  but  the  person  who  is  described  as  ^^  heir "  is  in- 
tended to  take  in  that  character.  Yoa  therefore,  at  once,  in 
speaking  of  heir,  impress  upon  the  gift,  or  upon  him  who  is  to 
take  it,  his  own  proper  character,  that  of  heir.  When  therefore 
you  are  dealing  with  the  same  disposition,  though  of  another 
part  of  the  property,  you  are  relieved  from  the  difficulty  which 
jovL  labor  under  in  the  mere  naked  case  of  personal  property, 
and  having  found  that  the  testator  meant  what  he  has  expressed, 
as  regards  that  portion  which  is  real  property,  you  may  more 
readily  infer  the  same  intention,  as  regards  the  other  portion  of 
the  same  gift,  depending  upon  the  same  words,  and  you,  there- 
fore, allow  the  whole  disposition  the  same  operation  as  you 
would  give  to  it  if  it  had  been  confined  to  real  estate  alone." 
The  same  view  had  been  taken  by  Sir  William  Granty  M.  B.,  in 
an  earlier  case.^  But  we  must  confess  that  this  reasoning  seems 
to  us  rather  forced  and  not  entirely  satisfactory.  There  are 
many  cases  where  the  same  identical  words  receive  a  different 
construction  as  to  different  subjects  named  in  the  same  sentence. 

*  Gwynne  v,  Muddock,  14  Yesey,  488.    The  same  rule  adopted  by  the  court 
in  Tetlow  v.  Aahton,  16  Jar.  213. 
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19.  In  the  American  states  the  real  and  personal  estate  of  in- 
testates,  in  general,  go  to  the  same  persons,  thus  rendering  the 
distinction,  which  occupies  so  much  space  in  the  English  trea- 
tises, upon  the  settlement  of  estates,  between  heirs  and  next  of 
kin,  of  very  little  practical  consequence.^  And  in  most  of  the 
states  both  real  and  personal  estate  is  distributed,  in  case  of 
intestacy,  chiefly,  according  to  the  provisions  of  the  English 
statute  of  distributions,®  with  the  exception  of  the  widow,  who 
takes  a  life-estate  in  one  third  of  the  real  estate,  and  the  abso- 
lute property  in  one  third  of  the  personal  estate.  The  half  blood, 
generally,  take  equally  with  the  whole  blood,  as  they  do  under 
the  English  statute  of  distributions.  Chancellor  Kent  says:^ 
>^  Such  an  uniform  rule  in  the  descent  of  real  and  personal  prop- 
erty gives  simplicity  and  symmetry  to  the  whole  doctrine  of 
descent.  The  English  statute  of  distributions  being  founded  in 
justice,  and  on  the  wisdom  of  ages,  and  fully  and  profoundlj 
illustrated,  by  a  series  of  judicial  decisions,  was  well  selected  as 
the  most  suitable  and  judicious  basis  on  which  to  establish  our 
American  law  of  descent  and  distribution." 

20.  We  shall  certainly  not  attempt  to  give  a  full  digest  of  the 
American  cases  upon  tiiis  point,  as  they  follow  very  nearly  tho 
principles  already  indicated,  with  this  difierenoe,  that  the  heir  is 
more  readily  permitted  to  take  as  purchaser,  than  in  the  English 
courts.  In  North  Garolina,^^  a  bequest  to  the  testator's  wife  for 
life,  and  at  her  death  to  be  equally  divided  ^^  between  all  my 
children  that  are  now  living,"  was  held  to  give  an  interest  to 
such  children,  as  purchasers,  whereby  the  children  of  one  of  tho 
testator*s  children,  which  deceased  before  the  father,  might  claim 
under  the  bequest,  and  that  the  distributees  of  a  son,  who  died 
after  the  testator,  but  before  the  time  of  distribution,  (whicli  was 
fixed  by  the  will  to  take  efiEect  at  the  decease  of  tlie  wife  of  the 

•  2  Kent,  Coram.  426,  427. 

»  Ibid.  428. 

*^  Whitehead  i;.  Lassiter,  4  Jones,  Eq.  79  ;  McCabe  v.  Spruil,  1  Dev.  £q.  189. 
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testator,)  were  entitled  to  claim  bis  share,  and  that  the  widow  of 
such  son  was  embraced  in  the  class  of  distributees.  These 
latter  propositions  are  unquestionably  sound,  the  estate  having 
vested  in  the  son,  at  the  death  of  the  testator,  but  the  former 
portion  of  the  decision  seems  to  go  beyond  the  proper  limits  of 
construction,  and  to  give  a  lapsed  legacy  to  the  next  of  kin, 
whiT^h  cannot  ordinarily  be  done  except  by  the  lud  of  a  statute.^ 
It  seems  in  effect  to  be  the  vesting  of  an  interest  under  the  will, 
during  the  life  of  the  testator. 

21.  In  a  very  late  case  in  Connecticut,*'  the  court  held  that  a 

■ 

devise  of  all  the  testator's  real  estate  to  his  widow,  during 
widowhood,  with  remainder  to  ''  my  children  and  their  heirs  re- 
spectively ;  to  be  divided  in  equal  shares  between  them  " ;  the 
testator  having,  at  the  time  of  his  decease,  four  children  living, 
and  four  children  deceased,  all  leaving  children ;  and  there  being 
no  reason  apparent  for  his  making  any  distinction  between  his 
children  living  and  the  issue  of  such  as  had  deceased,  carried  an 
interest  in  fee  to  his  living  children  and  the  representatives  of 
such  as  had  deceased,  in  equal  shares. 

22.  In  a  modern  case  in  Pennsylvania,^  it  was  decided,  that 
the  terms  "  heirs  "  and  "  heirs  of  the  body,"  being  forms  of  ex- 
pression which  had  long  since  acquired  a  definite  legal  signifi- 
cation, it  could  not  be  intended  that,  in  a  legal  instrument  like  a 
will,  they  would  be  used  in  any  but  that  definite  sense.  Hence, 
any  one,  who  claimed  that  such  terms  had  been  so  used,  must 
assume  the  burden  of  showing  it,  upon  some  grounds  admissible 
in  aid  of  the  construction ;  and  in  such  case  the  court  would  feel 
justified  in  adopting  the  construction  which  would  effect  the  in- 
tent of  the  testator.  The  same  is  here  said  arguendo,  in  regard 
to  other  analogous  terms,  such  as  '*  children,''  ^*  issue,"  &o.  To 
justify  a  departure  from  the  strict  legal  import,  there  must  be  an 

*  Ante,  §  45,  pL  11. 

"  Bond's  Appeal,  31  Conn.  R.  183.  The  court  here  repeat  the  common 
nuudm,  that  it  is  competent  for  them  to  look  into  all  the  surrounding  facts,  in 
order  to  determine  the  import  of  the  words  of  the  will.    Ante,  §  44,  pL  24. 

83* 
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express  warrant  under  the  hand  of  the  author  of  the  gift.  Con- 
jecture^ doubt,  or  eren  equilibrium  of  apparent  intention,  will 
not  suffice.^  Where  the  intention  of  the  testator  requires  it, 
the  word  "  heirs,"  and  the  words  **  heirs  of  the  body,"  may  be 
divested  of  their  technical  and  usual  meaning,  as  words  of  lim- 
itation, and  converted  into  words  of  purchase.^  The  word 
^^  heirs  "  is  flexible,  and  may  mean  *^  next  of  kin  "  or  ^^  heirs  at 
law,"  according  to  the  nature  of  the  property  given.^  The 
American  cases  will  be  found  generally  to  confirm  the  same 
view. 

^  Gathrie's  Appeal,  87  Penn.  St  Bep.  9.  But  in  Kentackj,  it  has  been 
held,  that  the  words  *'  heirs  of  the  body  "  in  wills,  are  commonly  to  be  construed 
as  words  of  purchase,  intended  to  ^ve  an  independent  interest  to  the  children, 
and  not  as  words  of  limitation  defining  the  interest  given.  Prescott  v.  Prescott, 
10  B.  Mon.  56  ;  Jarvis  v.  Quigley,  10  B.  Hon.  104. 

*  Chew*B  Appeal,  87  Penn.  St  28.  The  word  "heirs"  as  to  personalty 
generally,  means  all  those  who  take  under  the  statute  of  distribution,  and  includ- 
ing the  widow  generally.  But  where  the  context  plainly  shows  that  only  the 
children  are  intended,  the  widow  will  be  excluded.  Henderson  v.  Henderson, 
1  Jones,  Law,  221 ;  8.  p.  in  Evans  v.  Godbold,  6  Bich.  Eq.  26.  The  sense  in 
which  the  term  *'  heirs  **  is  used  in  a  will  is  always  open  to  inquiry.  Bailey  v. 
Patterson,  8  Rich.  Eq.  156.  So  of  the  word  **  children."  Stokes  o.  Tilly,  1 
-Stockt  180.  ^  Heirs,"  construed  children.  King  v.  Beck,  15  Ohio,  559.  See  also 
Doe  V.  JackmaUf  5  Ind.  B.  288 ;  Kiser  v,  Kiser,  2  Jones,  £q.  28 ;  Collier  v. 
Collier,  8  OhiOp  K.  s.  869.  The  terms  '*  nephews  and  nieces  "  include  those  of 
the  half-blood,  but  not  grand-nephews  and  grand-nieces.  Shull  v.  Johnson,  2 
Jones,  Eq.  202.  The  meaning  of  the  word  ^  heir  "  is  in  all  cases  a  question  <^ 
intention.  Williamson  v,  Williamson,  18  B.  Mon,  829.  May  mean  children. 
Blair  v.  Snodgrass,  1  Sneed,  1.  The  words  "  heir,"  **  issue,"  "  children,"  con- 
strued as  s^rnonymous  to  effectuate  the  intention  of  the  testator.  Braden  «. 
Cannon,  1  Grant's  Cases,  60.  The  terms  "  child  or  children,"  include  a  child  en 
ventre  sa  mere,  the  same  as  one  already  bom.  Barker  v.  Pearce,  30  Penn.  St 
178.  In  Campbell  v.  Bawdon,  18  N.  Y.  Court  of  App.  412,  it  was  decided  that 
the  rule  construing  the  word  ^*  heirs,"  when  used  in  a  will  with  reference  to  a 
living  person,  as  designatio  personarum,  is  not  applicable  to  a  future  estate,  but 
that  in  regard  to  such  an  estate  the  words  ^  heirs  "  will  have  its  stricUy  legal 
force,  and  carry  the  inheritance,  unless  a  different  intention  clearly  appear. 

"  Ingram  v.  Smith,  1  Head,  411. 
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23.  It  was  held  in  a  late  case,^  in  the  Supreme  Court  of  New 
Tork,  where  the  rule  in  Shelly's  case  is  abolished,  that  in  a 
devise  of  land  to  A,  for  life,  and  after  his  death,  then  to  his  heirs 
and  assigns  forever,  that  the  persons  who,  at  the  termination  of 
the  life-estate  are  the  heirs  of  A,  took  as  purchasers  and  not  by 
descent;  and  that  the  remainder  so  limited  is  contingent,  and 
the  heirs  apparent  have  a  future  contingent  estate,  which  under 
the  New  York  statute  will  pass  by  a  deed  in  fee.  In  Maine,  the 
word  ^^  heirs  "  imports  heirs  apparent,  children,  or  those  entitled 
under  the  statute  of  distribution,  and  will  not  receive  its  techni- 
cal common-law  construction.^  In  a  very  recent  case  in 
Maryland,^  the  testator  devised  to  his  son  and  four  daughters, 
by  name,  all  his  real  estate,  during  life,  in  equal  shares ;  and 
if  either  should  die  without  issue  the  share  of  such  child  to 
be  equally  divided  among  the  testator's  remaining  children, 
for  life ;  and  upon  the  death  of  any  child,  who  shall  leave 
any  child  or  children,  or  the  descendants  of  any  such  child 
or  children,  '^  the  part  of  my  lands  which  any  child  so  dying 
shall  be  entitled  to  for  his  or  her  life,  shall  belong  to,  and  I 
do  hereby  devise  the  same  unto  the  child  or  children  of  my 
child  so  dying,  or  their  descendants,''  in  equal  shares,  ^^  and  to 
their  heirs  forever,  per  stirpes  and  not  per  capita.  And  in  case 
of  the  death  of  all  my  children  without  issue,"  then  over  in  fee. 
All  the  children  survived  the  testator.  The  son  died  without 
issue,  leaving  all  the  daughters.  One  daughter  then  died,  leav- 
ing children.  Then  one  of  the  daughters  died  without  issue. 
It  was  held  that  her  share,  both  the  original  portion  and  that 
which  accrued  by  the  death  of  her  brother,  descended  exclu- 
sively to  the  surviving  two  daughters  for  life,  and  then  either 
to  their  issue,  or  the  survivor  of  them,  as  the  case  might  be,  in 
fee,  and  that  the  ultimate  devise  over  £uled,  all  the  children  not 
having  died  without  issue. 

'  Moore  v.  Littel,  8  Am.  Law  Beg.  N.  s.  144.  Bee  ante,  n.  35,  and  cases  cited. 
**  Morton  v.  Barrett,  22  Me.  B.  257 ;  Mace  v.  Cushman,  45  id.  250. 
*  Turners  v.  Withers,  4  Amer.  Law  Beg  N  s  72S. 
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SECTION   V. 

BEQUESTS  TO   FAMILY,  DESCENDANTS,  NEXT  OP  KIN,  RELATIONS,  ETC. 

1.  The  oonstraction  of  the   word  "fiunily"  of  comparativelj  little  importanoe 

here. 

2.  Such  bequests  were  in  the  early  cases  often  held  void,  for  nnoertainty. 

3.  The  natural  import  of  the  term  is,  children. 

4.  In  England  it  has  been  held  to  mean,  the  heir  of  the  family. 

5.  The  parents  are  commonly  excluded. 

6.  Family,  used  in  a  more  enlarged  sense,  as  equiralent  to  descendants,  or  next 

of  kin. 

7.  Bequests  to  descendants  indttde  all  the  direct  descending  line. 

8.  and  n.  11.    Lineal  descendants  sometimes  held  to  include  those  descended  from  a 

common  ancestor. 

9.  Descendants  take,  per  capita,  unless  required  to  take  by  way  of  representation. 

10.  The  next  of  kin  include  the  nearest  blood  relations,  and  those  only. 

11.  The  same  subject  further  discussed  in  the  House  of  Lords. 

1 2.  Degrees  of  kindred  reckoned  according  to  the  Ciril  Law. 

13.  Husband  and  wife  not  regarded  as  of  kin  to  each  other. 

14.  But  will  take  under  bequest  to  those  entitled  by  statute  of  distribution. 

15.  Construction  of  terms  ''next  of  kin  on  father's  or  mother's  side/'  "next  of  kin 

in  male  line,"  **  next  of  kin  by  way  of  heirship." 

16.  Personal,  or  legal  representatives,  mean  executors  or  administrators,  primarily. 

17.  But  in  many  cases  it  is  erident  these  terms  are  nsed  for  next  of  kin. 

18.  These  terms  sometimes  mean  descendants. 

19.  They  sometimes  define  a  distinct  class,  who  take  under  the  will  as  purchasers. 

20.  and  n.  37,  38.   These  words  will  be  understood  in  their  primary  sense,  unless  the 

context  shows  another. 

21.  A  bequest,  in  terms,  to  executors  or  administrators,  may  be  construed  beneficially 

for  others. 

22.  Executors  and  administrators  the  same  as  personal  or  legal  representatives. 

23.  But  these  terms  often  nsed  merely  as  words  of  limitation,  to  define  the  estata 

given. 

24.  And  where  the  word  assigns  is  added  they  will  always  receive  this  construction. 

25.  The  rule  laid  down  in  the  latest  English  edition  of  Jarman. 

26.  Distinction  between  estates  given  direct,  and  after  an  intervening  estate. 

27.  How  far  a  gift  to  executors  renders  the  estate  part  of  that  which  he  represents. 

28.  The  question  always  arises,  in  such  cases,  whether  the  executor  takes  benefi- 

cially. 

29.  Such  bequests  may  render  the  estate  a  portion  of  that  represented. 

30.  Bequests  to  "relations"  would  &U,  for  uncertainty,  without  some  limitation. 

Bnle  established. 
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SI.  This  rale  often  deftats  the  intendon  of  the  testator. 

32.  In  Pope  v.   Whitcombei  lepvesentation  admitted.      General  mle,  aU  take  per 

capita. 

33.  The  terms  "  next "  or  ''nearest"  will  not  raiy  the  constmction. 

34.  The  half  blood  take  ooncorrentlj  with  the  whole  blood,  on  a  beqnest  to  next  of 

kin. 

• 

35.  What  words  will  include  relationB  by  affinity. 

36.  Bequests  to  the  most  deserving  relations  will  not  create  an  essential  qnallfica- 

tion. 

37.  Bequests  to  poor  relations  may  create  a  charity.    Mode  of  carrying  into  effect  1 

38.  Bequests  to  testator's  next  of  kin  means  next  of  kin,  at  his  death,  although  de* 

ierred. 

39.  The  persons  entitled  to  a  beqnest  are  to  be  ascertained,  as  of  the  time  the  estate 

Tests. 

40.  And  if  it  be  to  snch  as  are  living,  at  an  after  period,  it  will  not  vary  the  constrno- 

tion. 

41.  It  has  been  held  that  if  the  tenant  for  life  is  the  sole  next  of  kin  he  will  not  take  a9 

such. 

42.  Sir  John  Leach's  exposition  of  this  question.    Sir  John  Bomilly's  mle  as  to  the 

time  of  determining  next  of  kin,  &c. 

43.  But  in  Pearce  v.  Vincent  it  wu  held  no  inconsistency  to  make  the  same  peisoa 

tenant  in  tail,  and  in  remainder. 

44.  The  '*  next  of  kin  "  is  sometimes  applied  to  the  tenant  for  life  instead  of  the  testa- 

tor. 

45.  The  same  rule  above  stated  as  to  next  of  kin  of  the  testator,  applies  to  third  per* 

sons. 

46.  The  exceptions  to  the  rule  are  so  numerous,  as  to  show  its  questionable  char- 

acter. 

47.  The  word  "  then  "  used  in  fixing  the  period  of  the  gift  over  creates  an  excep- 

tion. 

48.  But  the  word  **  then  "  may  be  nsed  merely  to  maris  the  order  of  events. 

49.  Bequests  to  those  of  the  name  of  the  testator,  prima  fade  mean  his  name,  and  not 

his  family. 

50.  One  who  has  assumed  another  name,  by  marriage,  cannot  take. 

51.  But  a  new  name,  by  legislative  act  or  royal  license,  does  not  destroy  the  former 

name. 

52.  At  what  period  the  claimant  must  bear  the  required  name. 

53.  Gift  to  servants  means  those  in  testator's  employ  at  the  date  of  the  will. 

54.  and  n.  122.  The  particular  nature  of  service  defined. 

55.  Legacy  to  poor  inhabitants  defined. 

56.  Construction  of  the  term  "  relative  "  in  the  American  courts. 

§  47.    1.  Thebb  has  been  considerable  controversy  in  the 
English  courts  in  regard  to  the  proper  construction  of  bequests 
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to  the  family  of  the  testator,  or  of  others.  The  state  of  thiDgs 
is  so  different  in  England,  as  it  regards  families,  from  what  it  is 
here,  that  the  ordinary  import  of  the  word  can  scarcely  be  re- 
garded the  same.  And  the  fact  that  so  many  cases,  where  the 
meaning  of  this  term  came  in  question,  have  arisen  in  the  Eng- 
lish courts  upon  the  construction  of  wills,  and  comparatively  so 
few  in  this  country,  leads  us  to  the  conjecture,  that  the  word 
"  family  "  will  but  seldom  occur,  in  a  will,  in  this  country,  where 
there  will  not  be  something,  either  in  other  portions  of  the  will, 
or  in  the  surrounding  circumstances,  which  may  lead  to  a  rea- 
sonable ground  of  inferring,  with  probable  certainty,  the  sense 
in  which  it  was  used  by  the  testator. 

2.  In  the  English  courts  bequests  to  the  family  of  one  have 
often  been  held  void  for  uncertainty.^  But  that  course  is  not  so 
common,  in  regard  to  bequests  of  any  kind,  as  formerly.  And 
now  it  is  said,  in  an  English  work  to  which  we  have  had  con- 
stant occasion  to  refer,  that  ^^  it  should  seem,  that  a  gift  to  the 
family,  either  of  the  testator  himself,  or  of  any  other  person,  will 
not  be  held  to  be  void  for  uncertainty,  unless  there  is  something 
special  creating  that  uncertainty."^  "The  subject-matter  and 
the  context  of  the  will  are  to  be  taken  into  the  account,"  and 
the  bequest  upheld,  if  it  can  be  fairly  made  out  what  the  testator 
intended  by  the  word  family. 

8.  It  has  often  been  held,  that  a  bequest  to  one  and  his  family, 
he  having  children  at  that  time,  was  intended  for  such  person 
and  his  children ;  and  that  such  children,  as  were  living  at  the 
decease  of  the  testator,  were  entitled  to  take.®  Lord  Cranwarth 
here  says  that  this  is  the  import  of  the  word  "  family  "  in  "  com- 


»  Harland  v,  Trigg,  1  Br.  C.  C.  142 ;  Doe  d.  v,  Joinville,  3  East,  172 ;  Rob- 
inson V.  Waddelow,  8  Sim.  184.  This  latter  case  has  been  questioned.  Park- 
inson's Trusts,  1  Sim-  N.  s.  242,  246,  per  Lord  Cranworth^  V.  C.  "  I  cannot 
say  that  th^t  case  is  quite  satisfactory  to  my  mind." 

>  Jarman,  (ed.  1861,)  87. 

«  Parkinson's  Trusts,  1  Sim.  N.  s.  242 ;  Barnes  v.  Patch,  8  Vesey,  604 ; 
Wood  V.  Wood,  3  Hare,  65. 
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mon  parlance."  And  it  has  been  held,  that  a  bequest  to  one's 
wife,  '^towards  the  support  of  her  family,"  gave  the  children 
such  an  interest  in  the  estate  devised,  as  to  enable  them  to 
maintain  a  bill  in  their  own  names  to  protect  such  interest.^ 

4.  There  are  several  English  cases  where  bequests  to  a  family, 
or  bouse,  have  been  held  presumptively  intended  for  the  heir  of 
such  house  or  family.^  This  result  is  attributable,  mainly,  to 
the  law  of  primogeniture  which  has  so  long  prevailed  in  Eng- 
land, and  whereby  a  policy  of  the  law  has  grown  up  in  favor  of 
keeping  estates,  especially  of  a  landed  interest,  in  the  family  of 
the  eldest  male  heir. 

5.  Questions  have  often  been  raised,  how  far  a  bequest  to 
one's  family  should  be  construed  to  include  the  parents  as  well 
as  the  children  of  the  family.  It  has  been  more  commonly  held 
that  the  parents  are  to  be  excluded  in  such  bequests.^ 

6.  There  are  many  cases  where  the  word  family  is  used  in 
wills,  in  a  more  general  and  unlimited  sense,  as  synonymous 
with  descendants,  so  as  to  include  children  and  grandchildren, 
and  even  those  more  remote.  But  this  extended  import  of  the 
word  will  generally  be  sufficiently  indicated  by  the  context  and 
the  surrounding  circumstances,  as  where  the  testator  bequeathed 
personal  property  to  his  wife,  and  by  a  codicil,  which  was  in  the 
form  of  a  letter  to  his  wife,  he  said,  "  I  should  be  unhappy  if  I 
thought  it  possible  that  any  one  not  of  your  family  should  be 
the  better  "  for  what  he  left  her ;  and  it  was  held,  that  the  word 
^  family "  was  not  confined  to  children,  but  included  descend- 
ants in  every  degree.^   And  when  used  in  a  general  and  enlarged 

*  Woods  V.  Woods,  1  My.  &  Cr.  401.  See  also  Beales  v.  Crisford,  13 
SinL  592. 

*  Counden  v.  Gierke,  Hob.  29 ;  Chapman's  Case,  Dyer,  888  b ;  Wright  v. 
Ai^syns,  17  Yesey,  255 ;  Doe  d.  v.  Smith,  5  M.  &  SeL  126  ;  Griffiths  v,  Eyan, 
5  Bear.  241. 

*  Barnes  v.  Patch,  8  Yeaey,  €04 ;  MacLeroth  v.  Bacon,  5  Yesey,  159 ;  Black- 
well  V,  Boll,  1  Keen,  176.    See  also  James  v.  Lord  Wynford,  2  Sol  &  6if.  850. 

'  Williams  v.  Williams,  1  Sim.  N.  8.  85S. 
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sense  it  has  sometimes  receired  the  construction  of  ^^next  of 
kin,"  ^  as  where  the  testator  gave  a  sum  of  money  in  trust  for 
his  wife  for  her  life,  and  at  her  demise  *^  let  the  principal  return 
to  the  good  of  my  family,  whoever  survives  me  longest."  But 
it  is  evident,  as  said  by  an  experienced  writer  upon  this  subject,' 
every  case  must  depend  upon  its  peculiar  circumstances. 

7.  The  word  '^  descendants "  is  a  term  which  does  not  seem 
perceptible  of  much  variation  by  way  of  construction,  unless 
where  the  attending  circumstances,  or  other  portions  of  the  will, 
indicate  some  limitation  upon  the  sense  in  which  it  is  used.  la 
its  general  sense  it  must  include  all  in  the  direct  descending  line 
from  the  person  named  as  the  aucestor.^^ 

8.  There  is  one  somewhat  remarkable  case,^^  where  the  testa* 


'  In  re  Mazton,  4'  Jur.  K.  s.  407.  In  this  case  the  testator  left  no  cliildren ; 
amd  Wood,  yice-Chancellor,  held  that  it  was  a  renudnder  Testiqg  in  the  next 
ef  kin  of  the  testator,  at  the  time  of  his  decease,  as  joint  tenants. 

*  2  Jarman,  (ed.  1861,)  S7. 

^  Crossly  v.  Clare,  Amb.  897.  In  this  case  the  bequest  was  <*to  the  de- 
scendants of  F.  J.,  now  living  in  and  about  Serenoaks,  or  hereafter  living  any- 
where else  " ;  and  it  was  held  that  a  grandchild,  bom  after  the  will,  was  not 
entitled.    See  also  Legard  v.  Haworth,  1  East,  120. 

I  ^  Craik  v.  Lamb,  1  Coll.  489.  It  seems  to  be  conceded  that  the  early  writ- 
ers upon  1^  law  of  descent  did  not  use  the  terms  ^  lineal  descent,''  and  **  lineally 
descended,**  in  that  precise  and  definite  sense  which  is  now  attached  to  them^ 
in  the  English  law,  as  being  confined  to  those  in  the  direct  descending  Une 
from  the  testator,-  or  other  person  named.  These  terms,  in  this  narrower  and 
strict  sense,  seem  first  to  have  been  used  by  LUUeton,  see  §  8.  But  the  earlier 
writers  applied  these  terms  to  collateral,  as  well  as  direct  descent  Glanv.  lib. 
7,  c.  4 ;  Bracton,  lib.  2,  c.  81 ;  Britton,  p.  119 ;  Fleta,  cap.  2,  p.  372.  There 
are  other  cases  where  somewhat  similar  questions  have  been  discussed.  See 
Boys  V.  Bradley,  4  DeG.,  M.  &  G.  58. 

But  it  seems  to  be  well  settled,  that  notwithstanding  some  exceptional  cases, 
as  a  general  rule,  the  term  "  descendants ''  cannot  be  held  to  include  any  col- 
lateral relation.  Hamlin  v.  Osgood,  1  Kedf.  Sur.  Rep.  409.  It  is  here  said, 
the  term  does  not  mean  next  of  kin,  or  heirs  at  law  generally,  but  the  issue  of 
the  body  of  the  person  named,  in  every  degree,  as  children,  grandchildren,  great- 
grandchildren, &c.    And  in  Baker  v.  Baker,  8  Gray,  101,  it  was  held  that  "  de- 
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tor  gave  all  the  residue  of  his  real  and  personal  estate  unto  and 
amongst  all  his  relations  who  might  claim  and  prove  their  rela- 
tionship to  him  by  lineal  descent.  He  had  no  wife  or  issue,  at 
the  time  of  making  the  will,  nor  afterwards.  His  nearest  rela- 
tions by  blood  when  his  will  was  made  were  his  first  cousins,  of 
^om  there  were  six  or  more,  and  these  persons  continued  to 
sustain  the  same  relation  to  the  testator  at  the  time  of  his  death. 
It  was  held,  that  these  persons  were  entitled,  under  the  will,  to 
receive  the  residue.  The  Yice-Ohancellor,  Knight  Bruce^  held 
tlie  words,  <^  lineal  descent,"  to  be  mere  surplusage,  and  to  have 
been  used  by  the  testator,  either  ignoranily  or  not  advisedly. 
But  it  is  here  further  urged  that  ^Mineal  descent"  may  with 
some  propriety  be  applied  to  collateral  relations,  who  of  neces- 
sity trace « their  descent  from  some  common  ancestor.  Bather 
to  avoid  the  result  of  declaring  the  bequest  wholly  inoperative 
on  the  ground  of  uncertainty,  than  from  any  confident  con- 
viction how  the  testator  did  understand  the  words  ^*  lineal  de- 
scent," the  court  held  all  the  first  cousins  of  the  testator,  by 
blood,  entitled  under  the  will. 

9.  It  seems  that  in  a  bequest  to  descendants  equally^  or  to  all 
the  descendants  of  any  person,  or  to  the  descendants,  simply, 
that  all  take  per  capita.^  But  where  there  is  a  provision  in  the 
will,  that  they  shall  take  by  way  of  representation,  this  implies, 
that  they  shall  take  per  stirpes  and  not  per  capita.^  This  point 
is  fully  discussed  under  the  title  "  issue."  ^* 

scendantB  "  cannot  he  oonstraed  to  include  any  but  lineal  heirs,  without  clear 
indication  in  the  will  of  an  intention  to  extend  the  meaning  of  the  term. 

The  word  "  descendants  "  in  a  will  cannot  be  construed  to  include  any  but 
lineal  heirs,  without  clear  indications  in  the  will  of  the  testatpr^s  intention  to 
extend  the  meaning.    Baker  v.  Baker,  S  Gray,  101. 

^  Butler  V.  Stratton,  3  Br.  C.  C.  867. 

"  Rowland  v.  Gorsuch,  2  Cox,  187.  It  has  sometimes  been  held  by  the 
American  courts  that  in  case  of  bequests  to  "  descendants,"  the  question  whether 
they  take  per  capita  or  per  stirpes,  b  one  of  intention  to  be  judged  of  by  the 

"  Ante,  §  46. 
tkRT  iz.  84 


898  •  LEGACIES  AND  DEVISES.  [CHAP.  XIH. 

10.  Bequests  to  the  next  of  kin  of  the  testator^  or  of  some 
person  named,  have  received  somewhat  different  constructions 
in  the  early  cases,  and  different  views  have  been  maintained  by 
different  judges  of  great  learning  and  ability.  On  the  one  hand 
the  terms  were  held  to  include  those  only  who  would  take  under 
the  statute  of  distributions.  Of  this  opinion  were  Mr.  Justice 
Butter}^  Lord  Kenyon^^^  and  Sir  John  Leach?^  And  on  the 
other  hand  were  Lord  Thurlow^  Lord  Eldon^^  Sir  William 
Oranty^  and  the  decision  of  Sir  T.  Plumery  in  Brandon  v.  Bran- 
don,^ who  all  maintain  that  the  terms  '^  next  of  kin  "  apply  to 
those  nearest  in  kindred  to  the  propositus,  and  exclude  all  of 
more  remote  degree.  The  question  came  before  the  court  in 
Elmsley  v.  Young,^  and  at  the  Bolls  it  was  held,  that  the  words 
**next  of  kin"  used  simpliciter,  and  without  explanatory  con- 
text, must  be  taken  to  mean  next  of  kin  according  to  the  statute 
of  distributions.  But  upon  appeal  before  the  Lords  Commis- 
sioners, the  judgment  upon  this  point  was  reversed,  and  the  cases 
very  extensively  reviewed  by  their  lordships.®    It  was  here  held, 

general  scope  of  the  will,  in  connection  with  its  q[>ecific  provisions ;  and  that  the 
bequest  to  "  descendants  "  of  the  share  of  their  **  deceased  parent,''  or  ancestor, 
in  connection  with  other  portions  of  the  will,  tending  to  show  that  the  testator 
looked  to  the  principle  of  representation,  might  be  construed  as  restricting  the 
import  of  the  term  '*  descendants  "  to  children  and  the  descendants  of  children,  and 
that  they  might  therefore  take  per  stirpes  and  not  per  capita.  Barstow  9.  Good- 
win, 2  Bradf.  Sur.  Rep.  413. 

»  Phillips  ».  Garth,  3  Br.  C.  C.  64. 

^*  Stamp  V.  Cooke,  1  Cox,  234. 

^  Hinckley  v.  McLarens,  1  Mjr.  &  E.  27. 

^  Phillips  v.  Garth,  supra. 

^  Garrick  v.  Lord  Camden,  14  Vesey,  372. 

*  Smith  V,  Campbell,  Cooper,  275. 

^  3  Swanst  812. 

■  2  M7.  &  K.  82. 

"  Ehnsley  v.  Toung,  2  My.  &  K.  780.  The  cases  of  Phillips  v.  Garth,  8  Br. 
C.  C.  64  ;  Hinckley  v.  McLarens,  1  My.  &  K.  27 ;  and  the  case  of  Elmsley  o. 
Young,  supra,  as  decided  before  the  Master  of  the  Bolls,  were  here  distincUy 
overruled. 
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that  the  word  "  next  of  kin  "  must  be  held  to  mean,  when  used 
simpliciter,  nearest  of  kin,  and  so  a  brother  of  the  propositus 
will  take  the  whole  bequest,  to  the  exclusion  of  the  children  of 
a  deceased  brother  or  sister. 

11.  This  subject  was  discussed  at  length  before  the  House  of 
Lords,  in  Withy  v.  Mangles,^  and  the  conclusion  reached,  that 
Elmslej  t;.  Young  must  be  regarded  as  the  settled  law  in  regard 
to  this  point,  and  that  the  father  and  mother  were  equally  to  be 
regarded  as  next  of  kin,  and  took  concurrently.  Lord  Gotten^ 
lam  said  the  term  '^  next  of  kin,"  under  the  statute  of  distribu- 
tions, ''had  been  inaccurately  used,  since  the  statute  carefully 
avoided  using  any  such  form  of  expression,  without  quali&cation, 
allowbg  the  representation  of  those  who  had  deceased  of  the 
nearest  kindred,  unless  more  remote  than  brothers'  and  sisters' 
children.  His  lordship  maintained  that  the  term  ''  next  of  kin  " 
had  acquired  no  such  popular  import  as  to  include  those  who 
vould  take  under  the  statute  of  distributions  in  case  of  intes- 
tacy. Lord  CampbeUj  with  more  hesitation  and  doubt,  con- 
curred in  the  same  result,  which  must  now  be  regarded  as  the 
setfled  rule  of  the  English  law.  It  seems  that,  in  general,  the 
next  of  kin  are  to  be  ascertained,  as  of  the  death  of  the  pro- 
positus.* 

12.  Li  Withy  v.  Mangles,^  Lord  LangddUj  M.  B.,  after  de* 
ciding  that  the  parents  and  children  are  in  equal  nearness  of 
kin,  said:  ''All  writers  upon  the  law  of  England  appear  to 
concur  in  stating,  that,  in  an  ascending  and  descending  line,  the 
parents  and  the  children  are  in  equal  degree  of  kindred  to  the 
proposed  person ;  and  I  think,  that,  except  for  the  purposes  of 
administration  and  distribution  in  cases  of  intestacy,  and  except 
in  cases  where  the  simple  expression  may  be  controlled  by 
the  context,  the  law  of  England  does  consider  them  to  be  in 


10  CL  &  Fin.  215. 

Gundiy  v.  Pinniger,  1  DeG.,  M.  &  G.  502. 

4  BeaT.  858. 
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equal  degree  of  consanguiaity."  The  mode  of  computing  the 
degrees  of  kindred  is  controlled  by  the  rule  of  the  Civil  Law.^ 
tf  the  person,  whose  next  of  kin  is  to  be  ascertained,  have  one 
brother  living,  and  children  of  other  deceased  brothers,  the  sur- 
viving brother  alone  is  next  of  kin.* 

13.  A  bequest  by  husband  or  wife  to  next  of  kin  does  not 
include  the  wife  or  husband,  as  the  case  may  be.  And  the 
same  rule  applies  to  a  bequest  under  a  power,  and  where  the 
will  provides  that  the  next  of  kin  shall  take,  as  in  case  of  intes- 
tacy.^ And  it  seems  clear  that  where  the  bequest  in  terms 
refers  to  the  statute  of  distribution,  or  to  a  case  of  intestacy,  in 
defining  <^  next  of  kin,"  the  term  will  receive  the  same  construc- 
tion as  in  the  statute^  and  representation  be  allowed  to  the  same 
extent.*^ 

14.  It  has  been  held  that  under  a  bequest  ^^  to  the  pers<m  or 
persons  who  would,  under  the  statute  of  distribution  of  intes- 
tate's effects,  have  been  entitled  to  my  personal  estate  in  case 
I  had  not  disposed  of  the  same  by  will,"  the  wife  of  the  testator 
may  be  included,  if  there  is  no  other  ground  of  exclusion  ;  and 
that  the  description  of  legatees,  being  one  of  interest  and  not  of 
persons,  the  shares  will  not  necessarily  be  equal,  but  according 


'  Cooper  V,  Denison,  13  Sim.  290.  It  is  here  held  that  *'  next  of  kin  *  meaiw 
next  of  blood,  or  nearest  kindred  by  consangainity.  Grandchildren  and  broth- 
en  of  the  proposed  person  are  in  equal  degrees  of  kindred.  Avison  v.  Sunpsoo, 
1  Johns.  (£ng.  Ch.)  48. 

*  In  re  Webber's  Settlement,  17  Sim.  221.  The  Vice-chancellor  here  held, 
that  "  the  rule  in  construing  a  deed  was  that  the  first  words  were  the  controlling 
ones/'  and  that  if  subsequent  portions  of  the  deed  were  wholly  irreconcilable 
with  former  portions  of  tihe  instrument,  the  latter  portions  must  be  disregarded. 
Such  a  rule  of  construction  is  too  arbitrary  to  stand. 

*  Garrick  v.  Lord  Camden,  14  Vesey,  S72.  The  decisions  upon  this  point 
are  too  numerous  to  be  repeated.  Watt  v.  Watt,  3  Vesey,  244,  and  note  to 
Sumner's  ed. ;  2  Kent,  Comm.  136. 

^  Garrick  v.  Lord  Camden,  14  Vesey,  372,  385 ;  Withy  v.  Mangles,  4  BeaT. 
358,  368 ;  Nichols  v.  Haviland,  1  K.  ^  J.  504,  507. 
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to  the  statute.^^  And  the  persons  entitled  under  such  a  clause 
mast  be  ascertained  at  the  death  of  the  testator,  and  conse- 
quently the  widow  will  be  entitled,  or  her  personal  represent- 
atires,  notwithstanding  she-  may  have  had,  under  the  will,  a 
life  interest,  which  will  delay  the  distribution  until  after  her 
death" 

15.  Bequests  to  next  of  kin  on  the  father's  side  or  on  the 
mother's  side,  may  go  to  the  person  who  is  next  of  kin  upon 
both  sides,  unless  one  side  of  the  kindred  is  excluded,  and  in 
that  case  it  will  go  to  the  person  next  of  kin  after  him  who  sus- 
tained that  relation  upon  both  sides."  And  on  a  bequest  to  the 
^'nearest  of  kin  in  the  male  line  in  preference  to  the  female 
line,"  it  was  held  that  this  meant  ^^  next  of  kin  ex  parte  paterna," 
and  that  the  legatee  need  not  be  a  male,  nor  claim  wholly 
through  males.**  The  expression  "  next  of  kin  by  way  of  heir- 
ship," in  regard  to  real  estate,  was  construed  to  mean  the  heir, 
although  not  the  next  of  kin." 

16.  Legal  representatives  and  personal  representatives,  in  the 
strict,  and  perhaps  in  the  popular  or  professional  sense,  mean 
nothing  more  or  less  than  executors  or  administrators.  But 
from  the  fact  that  bequests  have  often  been  left  to  ^^  legal  repre- 
sentatives," and  sometimes  to  ^*  personal  representatives,"  and 
that  it  could  not  reasonably  be  presumed  that  it  was  the  pur- 
pose of  the  testator  to  make  such  gifts  beneficially  to  the 
executors  or  administrators,  whose  relation  is  rather  official  and 
fiduciary  than  personal  \o  the  testator,  courts  have  sought  to 


■  Martin  v.  GloTer,  1  Coll.  269. 

*  Jenkins  v.  Gower,  2  Coll.  587.  See  alao  Starr  v.  Newberry,  23  Bear. 
486 ;  Lewis  v.  Morns,  19  Beav.  94. 

*  Gondry  v.  Finniger,  14  Beav.  94 ;  Say  v.  Creed,  5  Hare,  580.  It  seems 
lure  that  the  next  of  kin,  in  case  of  a  beqnest  to  them,  are  to  be  ascertained, 
SB  of  the  time  when  the  estate  takes  effect 

^  Boys  V.  Bradley,  10  Hare,  889 ;  s.  c.  4  DeG.,  M.  &  G.  58,  &c. ;  s.  c.  nom. 
Sayer  e.  Bradly,  5  Ho.  Lds.  Cas.  878. 

*  Williams  v.  Ashton,  1  Johns.  &  H.  115. 

34* 
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give  effect  to  the  intention  by  means  of  some  secondary  sense 
of  the  terms. 

17.  Thus,  where  the  testatrix  gave  the  residue  of  her  estate 
to  certain  persons,  and  if  these  should  die  in  her  lifetime,  then 
to  their  legal  representatires,  it  was  held  that  the  next  of  kin 
.were  entitled  under  this  designation.^  And  it  has  been  held 
that  legal  representatires  mean  next  of  kin,  according  to  the 
statute  of  distributions.^ 


»  Bridge  V.  Abbot,  9  Br.  C.  C.  224. 

"  Smith  17.  Palmer,  7  Hare,  225.  See  also  King  v.  Cleaveland,  26  BeaT. 
26  ;  s.  c.  4  DeG.  &  J.  477 ;  Holloway  v,  Badcliffe,  23  Beav.  163.  The  dacva- 
sion  of  the  question,  when  personal  representatives  take  by  way  of  substitation 
for  those  whom  they  represent,  and  when  they  take  as  parchasers  under  the 
'yrill,  IB  left  in  a  very  obscure  state  in  many  of  the  opinions  of  the  ablest  equity 
judges  in  the  English  courts.  In  King  v.  Cleaveland,  26  Beav.  26,  the  subject 
is  somewhat  extensively  reviewed  by  the  Master  of  the  Bolls,  Sir  John  RomUly^ 
and  the  cases  bearing  upon  the  point  noticed.  The  distinction  which  is  here 
pointed  out  is  that,  where  descendants  or  personal  representatives  are  appointed 
td  take  by  way  of  substitution  of  tilie  members  of  a  class,  they  cannot  take  in  the 
place  of  one  who  was  not  himself  a  member  of  the  class,  and  that  conseqnently 
such  of  the  first  class  as  were  dead  before  the  time  the  estate  was  to  vest,  and  who 
were  consequently  never  entitled  themselves,  could  not  be  represented  by  iasue, 
or  other  representatives,  in  such  a  manner  as  to  make  their  shares  available. 
Gray  t7.  Garman,  2  Hare,  268.  But  this  rule  will  not  apply  where  the  first  gift 
IS  to  named  individuals,  because  there  it  is  expressly  intended  the  substitu- 
tion shall  take  place,  in  order  to  prevent  a  lapse.  Coulthurst  r.  Carter,  15 
Beav.  421 ;  Ive  r.  King,  16  Beav.  46. 

Where  those  who  are  provided  to  take,  in  lieu  of  those  to  whom  the  bequest 
is  first  given,  are  referred  to  as  a  distinct  class,  they  will  take,  notwithstanding 
those  into  whose  places  they  came  were  never  in  a  condition  to  have  taken,  no 
interest  having  ever  vested  in  them.  King  v.  Cleaveland,  supra.  This  point 
has  been  a  good  deal  discussed  in  the  English  courts,  and  the  decisions  do  not 
i^m  altogether  consistent  with  each  other. 

In  Thomhill  v.  Thomhill,  4  Madd.  377,  upon  a  devise  of  land  to  testator^s 
wife  for  life,  with  a  direction  that  aft;er  her  dealih  the  products  of  the  sale  of  the 
prenuses  should  be  divided  among  the  testatoi^s  nephews  and  nieces,  the  clul- 
dien  of  such  of  them  as  should  then  be  dead  to  stand  in  the  place  of  thetf 
father  and  mother  deceased,  and  where  a  nephew  and  niece  died  in  the  testa- 
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18.  In  case  of  a  bequest  to  the  children  of  A  after  the  termi- 
nation of  a  life-estate,  but,  if  any  of  the  children  of  A  should  die 
in  A's  lifetime,  then  to  the  personal  representative  of  such  child 
or  children,  to  take  per  stirpes  and  not  per  capita,  and  where 
in  another  portion  of  the  will  there  was  a  gift,  ^*  in  case  there 
should  be  no  such  children,  nor  any  representatives  of  such  chil- 
dren living  at  A's  death,  then  to  the  persons  who  should  be  the 
testator's  next  of  kin,"  it  was  held  that  personal  representatives 
meant  descendants.^ 


tor^s  lifetime  leaving  children,  it  was  held  that  the  benefit  of  the  bequest  ex- 
tended only  to  snch  of  the  testator*s  nephews  and  nieces  as  were  in  esse  at  the 
testator's  death,  and  to  the  children  of  snch  of  them  as  should  die  after  the 
testator  and  before  his  wife.  This  case  was  examined  and  overruled  in  Collins 
9.  Johnson,  8  Sim.  856,  in  note ;  Smith  v.  Smith,  8  Sim.  353,  where  it  was  held, 
under  a  similar  gift  over,  and  one  of  the  children  living  at  the  date  of  the  will 
^ed  before  the  testator,  that  the  issue  of  such  child  was  entitled  to  a  share  of 
the  bequest  Upon  this  last  case,  the  Master  of  the  Rolls,  in  King  v.  Cleave- 
hnd,  sapra,  makes  the  following  comment  :  **It  is  obvious  that  the  child 
of  a  son  who  had  died  did  not  take  by  substitution,  as  has  been  sometimes 
enoneously  supposed,  but  as  the  object  of  a  separate  and  distinct  class.  There 
were  two  classes,  —  one  was  the  class  of  children  who  survived  the  wife,  and 
the  other  was  the  issue  of  such  children  as  should  happen  to  die  in  the  lifetime 
of  the  wife, — and  the  Vice-Chancellor  held,  that  there  was  nothing  to  limit  the 
^  to  the  issue  of  those  children  who  happened  to  die  in  that  portion  of  his 
wife's  life  which  elapsed  after  the  death  of  the  testator  and  the  division  of  the 
fimd." 

"  Atherton  v.  Crowther,  19  Beav.  448.  In  this  case,  Sir  John  R(maUyy 
M.  R.,  said :  **  Personal  representatives,  prima  facie,  mean  executors  or  adminis- 
trators; and  in  my  opinion  the  burden  of  proof  lies  upon  the  person  who  con- 
tends the  contrary,  to  show,  ^om  (he  context  of  the  will,  that  the  testator  has  not 
used  those  words  in  their  primary  and  original  signification.  It  will  often  occur 
durt  in  the  same  will  both  the  terms  ^  legal  representatives "  and  "  executors 
and  adounistrators  "  will  oecur,  in  such  a  way  as  to  show  that  they  are  used  by 
the  testator  in  senses  widely  different  Walter  v,  Makin,  6  Sim.  148 ;  Robin- 
son V.  Smith,  id.  47.  See  also  Nicholson  t^.  Wilson,  14  Sim.  649 ;  Walker  o. 
Marquis  of  Camden,  16  Sim.  829 ;  Booth  v.  Vicars,  1  CoU.  6 ;  Saberton  v, 
Skeels,  1  R.  &  My.  587  ;  Hinchcliffe  v.  Westwood,  2  DeG.  &  S.  216  ;  Philps  i;. 
Evans,  4  DeG.  &  S.  188 ;  Baker  v,  Gibson,  12  Beav.  101 ;  Styth  v.  Monro,  6 


404  LEGACIES  AND  DEVISES.  [CHAP.  Xm. 

19.  And  in  King  v.  Cleaveland,^  it  was  held,  that  a  gift  to 
one  for  life,  and  after  his  decease  to  his  children  ^^  then  living, 
or  their  personal  representatives,  share  and  share  alike,"  that 
the  representatives  took  as  a  distinct  class  and  not  by  substitu- 
tion, and  that  the  representatives  of  children,  who  died  in  the 
lifetime  of  the  testator,  and  of  those  who  were  dead  at  the 
date  of  the  will,  participated.  The  Master  of  the  Bolls  thus 
expressed  his  view  of  the  case :  "  That  there  are  two  distinct 
classes,  —  first,  the  nephews  and  nieces  who  were  then  living ; 
and  secondly,  the  representatives  of  such  of  the  nephews  and 
nieces  who  shall  have  died  who  are  to  take  ^  share  and  share 
alike.'  I  hold  that  these  words,  ^  legal  and  personal  represent- 
atives/ include  the  representatives  of  all  the  nephews  and  nieces, 
not  only  those  living  at  the  date  of  the  will,  but  those  who  had 
died  previous  to  that  period;  and  this  is  in  accordance  with 
Coulthurst  V.  Carter."  « 

20.  In  Dixon  v.  Dixon,^  a  testator,  after  the  death  of  his 
daughter,  gave  real  and  personal  estate  to  her  legal  personal 
representatives,  to  hold  to  them,  their  heirs,  executors,  &c.,  ac- 
cording to  the  nature  of  the  property ;  she  left  a  husband,  who 
took  out  administration,  and  an  only  child,  and  it  was  held  that 
the  husband  took  both  the  real  and  personal  estate. 

21.  The  disposition  of  the  English  courts  of  equity  in  favor 
of  carrying  bequests,  given  in  the  name  of  personal  representa* 
tives,  to  such  of  the  testator's  family  as  he  probably  intended  to 
benefit,  has  been  so  decidedly  manifested  in  many  of  the  more 
recent  decisions,  that  it  has  even  been  held,  that  where  a  bequest 
is  given,  in  terms,  to  the  ^^  executors  or  administrators,"  that  it 
must  be  supposed  that  the  testator  only  intended  to  have  them 

Sim.  49.  The  word  *^next"  being  prefixed  to  'Megal  representattyefl,"  was 
held  decisive  that  executors  or  administrators  were  not  intended.  Booth  v. 
Vicars,  1  Coll.  6. 

*  26  Beav.  26.    See  aho  ante,  n.  87. 

•  15  Beav.  421. 
^  24  Beav.  129. 
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take  in  trust  for  some  other  party,  who  was  really  intended  to 
become  the  recipient  of  his  bounty.  Thus  in  Palin  v.  Hills,^ 
the  testator  gave  a  legacy  of  £2000  to  S.  B.,  and  in  case  S.  B. 
should  die  in  the  lifetime  of  the  testator,  he  directed  that  the 
legacy  should  be  paid  to  the  executors  or  administrators  of  S. 
B.  The  legatee  died  in  the  lifetime  of  the  testator,  haying  made 
a  will  by  which  she  appointed  a  residuary  legatee,  and  the  Mas- 
ter of  the  Rolls,  Sir  John  Lecuh^  held,  that  as  the  executors,  £c., 
as  well  as  the 'next  of  kin,  were,  at  the  date  of  the  will,  persons 
not  ascertained,  it  could  not  be  assumed  that  the  testator  would 
naturally  wish  to  bestow  his  bounty  upon  either,  and  as  it  was 
elear  that  the  legatee  named  was  primarily  designed  as  the 
object  of  the  gift,  it  would  be  more  in  accordance  with  the  tes- 
tator's probable  wish  that  it  should  go,  beneficially,  to  her  resid- 
uary legatee ;  and  decreed  accordingly. 

22.  But  upon  appeal  before  the  Lord  Chancellor,  Lord  Broug" 
ham,  his  lordship  determined,  after  a  review  of  the  cases,  that  the 
ease  was  in  all  respects  the  same  in  principle  as  those  where 
the  personal  or  legal  representatives  were  named,  instead  of  the 
executors  or  administrators,  as  in  the  present  case,  and  decreed 
the  legacy  to  be  paid  to  the  next  of  kin  of  the  first  legatee 
named.^ 

•  1  My.  &  K.  470. 

*  His  lordship  here  said :  ^  Indeed,  I  eannot  regard  this  as  at  all  an  open 
question.  Bridge  v.  Abbot,  8  Br.  G.  C.  224,  has  decided  it"  It  is  here  said 
that  Erans  v,  Charles,  1  Anstnither,  12S,  was  decided  "upon  Tery  special  cir- 
cumstances," and  the  court  **  expressly  declared,  that  it  did  not  intend  to  dis- 
pute the  authority  of  Bridge  v.  Abbot"  In  Long  t*.  Blackall,  8  Vesey,  486, 
both  the  cases  last  named  were  brought  under  review,  and  held  to  have  been 
rightly  decided.  So  also  again  was  the  same  conclusion  reached,  in  Holloway 
V.  Holloway,  5  Vesey,  899.  And  it  was  here  held,  that  neither  the  case  of  Rip- 
ley 9.  Waterworth,  7  Vesey,  425,  nor  that  of  Price  v.  Strange,  6  Madd.  159, 
were  in  conflict  with  Bridge  v.  Abbot  His  lordship,  in  Palin  v.  Hills,  supra, 
thus  concludes :  '<  I  entertain  no  doubt  respecting  this  question.  I  cannot,  for  the 
first  time,  overrule  such  an  authority  as  that  of  Bridge  v.  Abbot,  without  any 
one  case,  and  with  scarcely  one  dictum  the  other  way,  —  an  authority  worthy 
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23.  In  Taylor  v.  Beverley,**  it  was  held,  that  a  bequest  to  "  my 
surviving  children  and  their  legal  personal  representatives,  share 
and  share  alike,"  must  be  construed  in  the  primary  sense  of  the 
words,  as  the  ordinary  mode  of  giving  an  absolute  estate  to  the 
^^  surviving  children,"  and  that  no  estate  passed  under  the  bequest 
to  any  kindred  or  representatives  in  blood  of  such  children. 

24.  It  would  seem  that  where  the  word  ^^  assigns  "  is  super- 
added to  "  executors  or  administrators,"  they  will  always  be 
construed  as  words  of  limitation,  merely  indicating  that  the 
whole  interest  of  the  testator  was  intended  to  pass,  and  not  as 
words  of  purchase,  whereby  any  estate  was  intended  to  be 
secured  to  any  other  person  or  persons.*^  And  where  money 
was  settled,  in  trust  for  the  wife  for  life,  with  remainder  to  her 
children,  with  remainder  as  she  should  appoint,  and  in  default 
thereof  to  her  ^^  executors,  administrators,  and  assigns."  The 
husband  survived  the  wife,  she  made  no  appointment,  and  there 
were  no  children,  and  it  was  held,  after  the  death  of  the  hus- 
band and  wife,  that  the  next  of  kin  of  the  wife^  and  not  the 
representatives  of  the  husband,  were  entitled  to  the  fund.*^ 


of  all  acceptation,  on  all  accounts,  for  the  learning,  the  pecollar  care  and  asado- 
ity  which  distinguished  the  excellent,  most  painstaking,  and  most  candid  judge 
who  decided  it,  —  an  authority  never  yet  noticed  but  to  be  approved,  when  it 
has  been  brought  under  the  deliberate  consideration  of  the  court." 

And  in  Buhner  v.  Jay,  8  My.  &  E.  197,  it  was  held,  that  a  direction  to  pay 
money  to  the  executors  or  administrators  of  the  wife,  upon  the  whole  scope  and 
context  of  the  instrument,  created  a  trust  for  the  next  of  kin  of  the  wife,  al- 
though she  died  in  the  lifetime  of  the  husband,  whereby  the  right  of  administra- 
tion would  devolve  upon  him.  But  where  a  sum  of  money,  after  the  decease  oi 
the  wife,  is  appointed  for  the  use  of  her  executors  and  administrators,  *'  for  their  . 
own  use  and  benefit  absolutely,"  it  was  held  that  she  had  no  control  over  it,  but 
that  it  belonged  to  the  husband  in  right  of  administration  of  her  effects.  Wallis 
17.  Taylor,  8  Sim.  241. 

**  1  Coll.  108. 

*  Ca  Litt.  54  b ;  Sockett  v.  Wray,  4  Br.  C.  C.  483. 

*  Graflley  v.  Humpage,  1  Beav.  46.    -See  also  Hames  v.  Hames,  2  Keen, 
646 ;  Howell  v.  Gayler,  5  Beav.  157 ;  Spence  v.  Handford,  4  Jur.  n.  8.  987, 
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25.  The  conclusion  announced  in  the  latest  English  edition 
of  Mr.  Jarman's  excellent  treatise  upon  wills  is  that  the  doctrine 
^  to  be  drawn  from  the  more  modern,  not  unsupported  by  some 
of  the  earlier  cases,  is,  that  not  only  the  words  ^  executors  or 
administrators,'  but  also  the  words  ^  representatives,'  ^  legal  repre- 
sentatives,' and  ^personal  representatives,'  must,  prima  facie, 
be  taken  to  mean  the  persons  constituted  representatives  by  the 
Ecclesiastical  Court*  This  is  the  ordinary  and  legal  meaning  of 
the  terms,  and  it  lies  on  those  alleging  the  propriety  of  a  differ- 
ent interpretation  to  show  that  the  testator's  intention  is  clearly 
80, — to  show  more  than  a  doubt;  since,  raising  only  a  doubt, 
tfaey  leave  his  expression  in  possession  of  its  proper  force."  ^^ 
And  we  would  add,  that  this  intention  of  the  testator  must  be 
shown  by  tlie  context  of  the  will,  or  by  the  surrounding  circum- 
stances, admissible  in  aid  of  the  construction.^  The  term  "  legal 
representative "  has  sometimes  been  regarded  as  less  precise  in 
its  legal  import  than  the  other  analogous  expressions  above 
allnded  to.^  But  it  is  questionable  how  far  any  such  distino- 
tion  can  be  made  available,  as  a  general  rule  of  construction.^ 
Bat  in  Price  v.  Strange,^  Sir  John  Leach^  Yice-Chancellor,  held 
that "  legal  re|»resentatives  "  must  be  understood  as  ^^  executors 
or  administrators,"  unless  controlled  by  intention  upon  the  whole 
instrument.  And  the  same  words  received  the  same  construc- 
tion in  Saberton  v.  Skeels.^    The  more  recent  cases  seem  pretty 

The  same  rale  laid  down  in  the  text  is  adhered  to  hy  Yice-Chancellor  Wigram^ 
in  Hollowaj  v.  Clarkson,  2  Hare,  521.  See  also  Page  v.  Soper,  11  Hare,  821 ; 
Saberton  v.  Skeels,  1  Rnss.  &  My.  5S7 ;  Cotton  v.  Cotton,  2  Beav.  67. 

*  2  Jannan,  (ed.  1861,)  102. 

*  Ante,  note  S8. 

*  See  Topping  v.  Howard,  4  DeG.  &  Sm.  268 ;  Smith  v.  Baraeby,  2  Coll. 
728,  786. 

*  See  HoUoway  v.  Clarkson,  2  Hare,  521,  524 ;  In  re  Crawford's  Trusts,  2 
Drew.  280,  285 ;  King  o.  Cleaveland,  4  DeG.  &  J.  477,  484. 

"  6  Madd.  159.    The  learned  jndge  here  relied  chiefly  upon  the  principle  of 
the  case  of  Bridge  v.  Abbot,  8  Br.  C.  C.  224. 
^  "  1  BuBB.  &  Mf.  587.    See  also  Beynell  v,  Rejnell,  10  Beav.  21. 
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generally  to  require  that  to  change  any  of  these  terms  from  their 
primary  import  the  evidence  of  the  testator's  intention  ought  to 
be  very  strong.^ 

26.  The  cases  have  adverted  to  a  distinction,  which  seems  to 
be  founded  in  reason,  between  bequests  to  take  effect  imme- 
diately upon  the  death  of  the  testator,  and  those  which  were  only 
to  come  into  operation  after  the  expiration  of  an  intervening  life- 
estate.  In  the  former  case  the  terms  ^^  executors,  personal  repre- 
sentatives," and  other  analogous  terms,  are  more  naturally  con- 
strued as  words  of  limitation,  and  in  the  latter  case  it  is  more 
reasonable  to  conclude  that  the  testator  intended  to  provide  for 
the  final  disposition  of  the  estate,  in  case  of  the  death  of  the 
legatee  during  the  intervening  estate.  This  distinction  is  dwelt 
upon  in  Crawford  in  re.^ 

27.  It  was  held  in  one  case,^  that  a  legacy  bequeathed  to  A, 
and,  in  case  he  should  die  in  the  testator's  lifetime,  to  the  lega- 
tee's personal  representatives,  that  neither  the  executor  or  the 
next  of  kin  were  entitled,  but  that  it  belonged  to  the  person 
entitled  to  the  intended  legatee's  residuary  estate.  But  in  the 
case  of  Long  v.  Watkinsou,^  Sir  John  BomiUy^  M.  B.,  after 
adverting  to  the  difficulty,  in  reconciling  the  case  of  Palin  v. 
Hills  ^7  with  some  more  recent  cases,^  held  that,  where  the 
testator  bequeathed  the  residue  of  his  estate  to  A,  aad  in  case 
of  her  death  ^^  to  the  executors  or  executrixes  whom  A  by  her 
will  may  appoint,"  and  A,  having  died  in  the  lifetime  of  the 
testator,  that  neither  the  residuary  legatee  nor  the  next  of  kin  of 
A  took  the  residue  as  person®  designate,  but  that  it  went  to 
the  executrix. 

"  Attorney-General  v,  Malkin,  2  PhilL  64 ;  Allen  v.  Th(n^,  7  Beav.  72. 
•*  2  Drew.  230,  285,  242. 
"  Hewitson  v.  Todhnnter,  21  L.  J.  Ch.  N.  s.  76. 
"17  Beav.  471. 
"  1  My.  &  K.-470. 

"  Daniel  v.  Dudley,  1  Phill.  1 ;  Allen  v.  Thorp,  7  Beav.  72 ;  Attorney-Gen- 
eral V.  Malkin,  2  Phil.  64 ;  Hollowaj  v.  Clarkson,  2  Hare,  521. 
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28.  The  question  generally  arises,  as  we  have  already  inti- 
mated, in  all  these  cases  where  an  estate  is  given  by  will,  in 
certain  events,  to  "  executors,"  **  personal  representatives,"  &c. 
(and  there  is  nothing  in  the  will  or  in  the  attending  circum 
stances  proper  to  be  received  in  aid  of  the  construction,  to  show 
that,  any  other  persons  were  intended  by  these  terms,)  whether 
the  executors,  Ac,  take  beneficially,  (for  themselves),  or  for  the 
estate  which  they  represent.^  But  after  some  dissent,^  it  seems 
now  finally  settled,  both  by  the  decisions  of  the  English  courts, 
and  finally  by  statute,^^  that  unless  a  contrary  intention  appear 
by  the  context,  whatever  is  bequeathed  to  the  executors  or 
administrators  vests  in  them,  as  part  of  the  personal  estate  of 
the  testator  or  intestate.® 

29.  And  it  seems  that  bequests  to  the  executors,  &o.  of  any 
person,  will  make  the  estate  a  portion  of  the  estate  of  such  per- 
son in  the  fullest  sense,  so  that  it  will  be  subject  to  the  dispo- 
sition of  the  will  of  such  person,  notwithstanding  such  person 
may  die  before  the  testator.® 

80.  Bequests  to  "  relations,"  without  any  limitation  or  defi- 
nition, if  construed  in  the  literal  and  extended  sense,  would 
include  such  an  indefinite  multitude,  that  every  such  attempt 
to  dispose  of  property  must  wholly  fail,  by  reason  of  uncer- 
tainty. To  avoid  this  result,  the  English  courts  have  restrained 
these  terms  to  such  persons  only  as  come  within  the  statutes  of 


*  2  Jarman,  105. 

**  Erans  r.  Charles,  1  Anstruther,  12S;  Churchill  v,  Dibben,  Sug.  Pow.  (Sth 
Lond.  ed.)  312 ;  Long  v.  Blackall,  3  Vesey,  486. 

«  1  Wm.  4,  ch.  40. 

"  Stocks  V.  Dodsley,  1  Keen,  325.  The  bequest  here  was  *'to  the  executors 
or  admtnistrators  of  6.  W.  absolutely f**  but  the  court  held  that  the  executor  did 
not  take  a  beneficial  interest  in  the  legacy.  Morris  v,  Howes,  4  Hare,  599 ;  Col- 
lier V.  Squire,  3  Russ.  467 ;  Andrew  v,  Andrew,  1  ColL  686. 

"  Long  V.  Watkinson,  17  Beav.  471;  Smith  t7.  Barneby,^  Coll.  728.  See 
also  Mackenzie  v.  Mackenzie,  8  Mac.  &  Gord.  559 ;  Morris  t;.  Howes,  4  Hare, 
599;  Wallis  v.  Taylor,  8  Sim.  241. 
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distribution,  and  would  take  the  estate  in  case  of  intestacy.^ 
And  the  same  rule  extends  to  devises  of  real  estate.^  In  Raj- 
ner  v.  Mowbray,®®  the  Lord-Chancellor  Thurlow  said :  "  The 
difficulty  was,  how  to  construe  the  word  ^  relations '  but  by  a 
reference  to  the  statute  of  distributions.  If  it  was  a  recent  mat- 
ter, there  might  be  a  doubt When  once  a  rule  has  been 

laid  down,  it  is  best  to  abide  by  it.  We  cannot  always  be 
speculating  what  would  have  been  the  best  decision  in  the  first 
instance."  But  where  the  words  of  the  will  clearly  indicate  that 
others,  not  entitled  under  the  statute,  were  intended  to  take, 
they  will  be  admitted.®^ 

31.  In  a  large  proportion  of  the  English  cases  where  this 
rule  has  been  applied,  it  has  evidently  defeated  the  intention  of 
the  testator.  In  a  case  ^  where  the  testator  gave  the  residue 
of  his  estate  to  his  wife  for  life,  with  direction  to  dispose  of 
the  residue  amongst  his  relations,  in  such  manner  as  she  should 


•*  Spring  d.  t;.  Biles,  1  T.  R  485,  n,  487,  n ;  Green  v.  Howard,  1  Br.  C.  C. 
81 ;  Rayner  v,  Mowbray,  8  ib.  284 ;  Masters  v.  Hooper,  4  ib.  207 ;  Jones  r. 
Colbeck,  S  Yes.  38;  Cruwys  v.  Colman,  9  ib.  819;  Cole  r.  Wade,  16  ib.  27; 
Walter  v.  Maunde,  19  ib.  424;  Forbes  v.  Ball,  8  Mer.  487;  Pope  v.  Whilr 
combe,  ib.  689.  In  Edge  v.  Salisbury,  Amb.  70 :  *'  Such  of  my  nearest  relations 
as  my  executors  shall  think  the  greatest  objects  of  charity,"  was  held  to  extend 
only  to  such  as  would  take  under  the  statute  of  distribution.  The  same  rule  ob- 
tains in  New  Hampshire.    Varrell  v.  Wendell,  20  N.  H.  R.  481. 

•  Doe  d.  V,  Over,  1  Taunt  263. 

•  8  Br.  C.  C.  284. 

*'  Greenwood  v.  Greenwood,  1  Br.  C.  C.  80  in  n.  No  distinction  is  made 
between  the  word  "relation,"  in  the  singular  number,  and  "relations,"  in  the 
plural.  Pyot  v.  Pyot,  1  Ves.  Sen.  335  ;  Marsh  v.  Marsh,  1  Br.  C.  C.  293.  In 
the  Tcry  late  English  case,  re  Caplin,  11  Jur.  n.  s.  888,  (1865,)  a  power  to  ap- 
point to  the  testator's  **  relations  or  fiiends,"  was  held  to  be  a  special  power,  and 
must  be  specifically  performed ;  that  relations  or  friends  could  receive  no  differ- 
ent construction  from  "  relations  " ;  that  the  appointee  might  have  selected  re- 
lations beyond  the  next  of  kin ;  but,  not  having  done  so,  the  court  could  only 
imply  a  trust  for  the  next  of  kin.  The  learned  judge  here  relied^  upon  Gower 
V.  Main  waring,  2  Yes.  Sen.  87. 

••  Pope  V,  Whitcombe,  8  Mer.  689. 
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think  fit,  and  she  appointed  it  to  relations,  not  next  of  kin,  it 
was  held  a  void  appointment,  and  the  same  was  decreed  to  be 
distributed  among  those  who  were  next  of  kin  to  the  testator  at 
the  time  of  his  death. 

32.  The  case  last  referred  to  admitted  the  representatives  of  a 
deceased  next  of  kin  to  take  concurrently  with  the  surviving 
next  of  kin  of  the  same  degree  as  the  deceased  person  thus  rep- 
resented. And  as  this  point  was  expressly  made  in  the  argu- 
ment, it  is  difficult  to  perceive  why  that  was  not  expressly  de- 
termined by  the  decision,  notwithstanding  the  highest  authority 
is  cited  in  favor  of  the  opposite  conclusion.^  But  however 
that  may  be,  it  seems  now  agreed  on  all  hands,  that  by  the 
present  well-established  rule  of  the  English  equity  courts,  after 
those  relations  coming  within  the  statute  of  distributions  are 
ascertained  who  are  entitled  to  take  under  the  bequest,  they  will 
take  per  capita,  and  not  per  stirpes  ;^^  and,  in  general,  such 
persons  will  take  in  equal  shares,  unless,  as  we  have  before  seen, 
there  is  something  to  indicate  a  different  intention.  And  where 
the  words  of  the  will  direct  an  equal  distribution,  there  can  be 
no  question.^  Where  all  are  of  equal  degree,  no  such  question 
can  arise.^ 

33.  The  addition  of  the  terms  **  next "  or  "  nearest "  in  a  gift 
to  relations,  has  been  held  not  to  vary  the  import ;  ^^  and  surviv- 
ing brothers  and  sisters  will  exclude  the  children  of  such  as  are 
deceased,^^  and  this  will  be  so  under  the  will,  notwithstanding  a 


*  3  Sag.  Pow.  246 ;  2  Jarman,  109. 

*  Harding  v.  Glyn,  1  Atk.  469;  Cruwya  v,  Coknan,  9  Vesey,  819  ;  Wright 
0.  Adcyns,  19  Vesey,  299 ;  8.  c.  1  Yes.  &  Beames,  313 ;  Tiffin  v.  Longman,  15 
Bear.  275. 

"  Thomas  v.  Hole,  Cas.  t  Talbot,  251 ;  Green  v.  Howard,  1  Br.  C.  C.  31  ; 
Bajner  v.  Mowbray^,  3  Br.  C.  C.  234 ;  Butler  v.  Stratton,  ib.  367. 

^  Cole  V.  Wade,  16  Vesey,  27;  Ham's  Trust,  2  Sim.  N.  s.  106. 

"  Wluthom  V,  Harris,  2  Ves.  Sen.  527 ;  Smith  v,  Campbell,  19  Vesey,  400. 

"  Pyot  9.  Pyot,  1  Ves.  Sen.  835  ;  Marsh  v.  Marsh,  1  Br.  C.  C.  293 ;  Smith  v. 
Campbell,  19  Yesey^  400. 
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diflFerent  result  would  follow  under  the  statute.^  But  where  the 
testator  added,  "  as  sisters,  nephews,  and  nieces,"  it  was  held  to 
indicate  a  purpose  to  have  the  legatees  take  per  stirpes  and  not 
per  capita."^^ 

34.  On  a  limitation,  by  settlement,  to  the  next  of  kin,  they 
take  the  same  as  under  the  statute  of  distributions,  there  beiug 
no  distinction  between  the  whole  and  the  half  blood.^^  And 
the  same  rule  applies  to  bequests. 

85.  On  bequests  to  the  next  of  kin,  only  those  by  blood  are 
entitled,  as  we  have  before  said."^  But  any  such  expressions, 
as  "  by  blood  or  marriage,"  "  on  both  sides,"  and  the  like,  clearly 
indicate  an  intention  to  include  relations  by  affinity  as  well  as 
by  blood.  Thus,  under  a  bequest  to  ^^  any  other  nephews  and 
nieces  on  both  sides,"  it  was  held  that  the  children  of  the  broth- 
ers and  sisters  of  the  testator's  wife  were  included.^^ 

36.  Bequests  to  the  most  deserving  of  the  testator's  relations, 
has  been  held  to  create  no  legal  qualification,  it  is  so  indefi- 
nite.^ So  also  in  regard  to  a  bequest  to  the  ^^  most  necessitous 
of  my  relations,"  it  was  held  to  go  according  to  the  statute  of 
distributions.®^ 

37.  Bequests  to  poor  relations,  one  of  the  testator  and  one  of 
his  wife,  the  direct  management  thereof  to  be  left  to  the  dis- 

»  Withy  w.  Mangles,  4  Beav.  358 ;  s.  C.  10  CL  &  Fin.  215. 

^  Stomp  V.  Cooke,  1  Cox,  234. 

"  Cotton  V,  Scarancke,  1  Madd.  45. 

"  Ante,  pi.  10;  MaiUand  w.  Adair,  3  Vesey,  281;  Harvey  r.  Harvey,  5 
Beav.  184;  Craik  v.  Lamb,  1  Coll.  489,  494.  In  this  last  case  some  doubt 
seems  to  have  been  entertained  by  the  learned  judge,  Sir  /.  X.  Knight  Bruee^ 
how  far  next  of  kin  necessarily  implied  relations  by  consanguinity  only ;  but  the 
plater  cases  seem  to  treat  the  matter  as  clearly  settled  in  favor  of  the  rule  stoted 
in  the  text. 

"  Frogley  v,  Phillips,  6  Jur.  N.  8.  641. 

*  Doyley  r.  Attorney-General,  2  Eq.  Ab.  194,  pi.  16. 

•^  Widmore  t7.  Woodroffe,  Amb.  636 ;  s.  p.  Anon.  1  P.  Wms.  327.  This  case 
is  regarded  as  having  overruled  that  of  Attorney-Greneral  v.  Buckland,  cited  in 
Edge  t;.  Salisbury;  Amb.  71,  n.;  2  Jarman,  113. 


§  47.]  BEQUESTS  TO  FAMILY,  DESCENDANTS,  ETC.  418 

cretion  of  his  executors,  has  been  held'  to  create  a  charity  for 
the  benefit  of  poor  relations  within  the  statute  of  distributions.^ 
And  in  Brunsden  v.  Woolredge,^  the  question  arose  in  regard 
to  two  wills.  The  first  gave  a  sum  of  money  to  be  "  equally 
distributed  among  his  mother's  poor  relations ;  the  other  also 
gare  a  sum  of  money  to  be  paid  to  such  of  his  mother's  poor 
relations  as  his  executors  should  think  objects  of  charity,  and  in 
such  proportions  as  they  should  think  fit.  The  Master  of  the 
Bolls,  Sir  Thomas  Sewelly  said:  '^The  question  is  the  same 

under  both  the  wills,  with  respect  to  tlie  objects I  am 

of  opinion  the  true  construction  of  the  words  is,  ^  such  of  my 
mother's  relations  as  are  poor  and  proper  objects ' "  of  charity. 
So  a  bequest  for  the  purpose  of  putting  out  ^^  our  poor  relations' 
apprentices,"  was  sustained  as  a  charity.^  The  rule  seems 
finally  to  have  settled  down  upon  the  views  presented  by  Lord 
RedeMdaky  Chancellor,  in  Mahon  v.  Savage.^  That  where  a 
person  has  a  power  of  distribution  among  poor  relations,  he 
may  distribute  among  all  poor  relations,  however  remote.  But 
where  the  court  is  called  upon  to  distribute,  in  failure  of  the 
person  so  empowered,  it  will  confine  itself  within  the  limits  of 
the  statute  of  distributions.^  But  in  these  cases  a  relation  who 
was  poor  at  the  time  of  the  testator's  death,  but  became  rich 
*  before  the  time  of  distribution,  is  not  entitled.  And  poor  rela- 
tions, dying  before  distribution,  do  not  transmit  their  claim  to 
their  personal  representatives.^ 


"  Isaacs  V.  Defriex,  in  n.,  17  Yeaej,  873;  Amb.  595;  Attorney-Generai  v. 
Price,  17  Veaej,  871. 

*  Amb.  507.  The  learned  jadge  here  cites  Carr  v.  Bedfdrd,  2  Ch.  Rep. 
146 ;  Griffith  v.  Jones,  2  Freem.  96,  in  confinnation  of  lus  decision. 

■•  White  V,  White,  7  Vesey,  428. 
"  1  Sch.&Lef.  111. 

*  Harding  v.  Glyn,  1  Atk.  469.  His  lordship  also  referred  to  a  case  before 
Lord  Mansfidd  in  support  of  the  latter  portion  of  the  proposition.  In  these 
cases  the  charity  is  administered  by  a  scheme  settled  by  the  Master.  See  also 
Cmwys  V.  Colmaa,  9  Vesey,  819. 

35  • 
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88.  There  seems  to  have  been  a  good  deal  of  controversy,  as 
to  the  time  at  which  the  next  of  kin  shall  be  ascertained.  If  the 
bequest  is  to  the  testator's  next  of  kin,  whether  a  life-estate 
intervene  before  actual  possession  or  not,  the  persons  who  sus- 
tain that  relation,  at  the  death  of  the  testator,  are  entitled, 
whether  living  or  not,  at  the  time  their  right  of  possession 
accrues.®^ 

39.  But  if  a  devise  be  made  to  A,  and  after  his  death  to  the 
heirs  of  B,  and  B  die  in  the  lifetime  of  A,  the  person  who  was 
his  heir,  at  the  time  of  his  decease,  shall  take,  and  not  the  one 
who  would  have  been  his  heir  at  the  time  of  the  decease  of  A.^ 
The  rule  seems  to  be  that  the  persons  entitled  are  to  be  ascer- 
tained, as  of  the  time  when  the  interest  vests,  but  the  interest 
often  vests  at  a  time  prior  to  the  right  of  possession.^  And 
accordingly,  where  a  life-estate  is  created,  and  after  its  expira- 
tion the  estate  is  devolved  upon  J.  S.,  and,  in  case  of  his  death 
before  the  termination  of  the  life  estate,  it  is  provided  the  same 
shall  go  to  his  legal  representatives,  and  J.  S.  dies  during  the 
life  of  the  tenant  for  life,  the  estate  being  personal,  it  will  go  to 
the  persons  who  would  be  entitled  under  the  statute,  as  next  of 
kin  of  J.  S.,  who  take  vested  interests,  as  of  the  death  of  J.  S.^ 
But  there  are  some  cases  where  such  an  intention  is  either 
clearly  expressed  in,  or  inferrible  from,  the  will  itself,  that  the 
persons  entitled  have  been  ascertcuned  as  of  the  time  the  estate 
comes  into  possession.^^ 


^  Harrington  t;.  Harte,  1  Cox,  131 ;  Rayner  r.  Mowbray,  3  Br.  C.  C.  234, 
where  it  is  said :  "  Though  the  distribution  is  deferred  ....  that  does  not  pre- 
vent the  interest  Testing  at  the  death  of  the  testator."  Masters  v.  Hooper,  4  Br. 
C.  C.  207.  Seie  also  3  East,  278  ;  Collisam  v.  Sams,  Taml.  846 ;  Maxton  in  re, 
4  Jur.  N.  8.  407. 

"  Danvers  v.  Earl  of  Clarendon,  1  Yem.  35. 

•  Cruwys  v,  Colman,  9  Vesey,  819. 

^  Smith  V.  Palmer,  7  Hare,  225.  See  also  Grundy  v.  Pinniger,  14  Beav.  94  ; 
1  DeG.,  M.  &  G.  602 ;  Walker  v.  Marquis  of  Camden,  16  Sim.  329. 

^  Booth  V.  Yicars,  1  Coll.  6  ;  Godkin  v.  Murphy,  2  Y.  &  C.  C.  351.    In  re- 
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40.  The  addition  to  the  words  "next  of  kin,"  "living  at  the 
time  the  estate  comes  into  possession,"  will  not  defer  the  period 
of  ascertaining  such  next  of  kin,  but  will  only  have  the  effect 
of  limiting  the  estate  to  such  of  the  next  of  kin  as  exist  at  the 

'  time  the  estate  rests,  and  who  shall  survive  until  the  estate 
comes  mto  possession.^  But  this  rule  of  construction  seems  to 
us  adhering  to  the  letter  at  the  expense  of  the  probable  intent, 
in  the  majority  of  cases. 

41.  And  it  has  been  held  not  to  vary  the  construction,  that 
the  tenant  for  life  is  one  of  the  next  of  kin.^  But  in  another 
case  ^  it  was  held  that,  where  the  tenant  for  life  was  the  sole  next 
of  kin  of  the  testator  at  his  decease,  it  was  sufficient  ground  to 
presume  an  intention  in  the  testator  to  include  only  the  next  of 
kin  after  the  decease  of  the  tenant  for  life.^  And  in  Briden 
V,  Hewlett,^  the  same  rule  is  recognized,  the  Master  of  the 
Rolls,  Sir  John  Leach,  saying  :  "  It  is  impossible  to  contend  that 
this  testator  meant,  to  give  the  property  in  question  absolutely 
and  entirely  to  his  mother,  because  he  gives  it  to  her  for  life, 
with  a  power  of  appointment.  In  case  of  her  death  without  a 
will,  the  testator  gives  his  property  to  such  persons  as  would  be 
entitled  to  it  by  virtue  of  the  statute  of  distributions.     Entitled 

gard  to  these  last  cases,  see  the  remarks  of  the  learned  judge  who  decided  them, 
Sir  James  Wiffram,  V.  C,  in  Bird  v.  Luckie,  8  Hare,  801,  307,  808.  See  also 
1  DeG.,  M.  &  6.  604. 

"  Spink  V,  Lewis,  8  Br.  C.  C.  855.  The  emendators  of  the  head-note  of  this 
case,  in  some  of  the  late  editions  of  these  reports,  do  not  seem  to  have  appre- 
hended the  principle  upon  which  the  decision  rests.  See  Bishop  v,  Cappel,  1 
DeG.  &  S.  411. 

"  HoUoway  v,  Hollowaj,  5  Yesej,  899.  Sir  R,  P.  Arden,  M.  R.,  here  said : 
**  Prima  facie  these  words  must  be  understood  in  their  legal  sense,  unless  bv 
the  context,  or,  by  express  words,  they  plainly  appear  to  be  intended  other- 


wise." 


^  Jones  V.  Colbeck,  8  Yesey,  88.  Bnt  Yice-Chancellor  Stttart  made  rather 
a  dighting  remark  in  regard  to  the  authority  of  thb  case.  In  re  Trusts  of 
Barber's  Will,  1  Sm.  &  Gif.  118,  122. 

»  2  My.  &  K.  90. 
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at  what  time  ?  The  word  would  imports  that  the  testator  in- 
tended his  next  of  kin  at  the  death  of  his  mother.  It  is  clear 
that  he  meant  to  exclude  his  mother  from  the  class  who  were 
to  take  in  the  event  of  her  intestacy." 

42.  And  where  the  testator  provides  for  a  life-estate,  and  for 
the  remainder  to  go  to  his  sons,  and  in  the  event  of  their  de- 
cease before  the  termination  of  the  life-estate,  that  the  estate 
shall  go  to  the  next  of  kin,  it  has  been  held  that,  as  his  sons 
were  his  next  of  kin  at  his  decease,  he  must  have  intended  the 
next  of  kin  after  their  decease,  and  that  it  was  therefore  natural 
to  conclude  that  he  intended  the  next  of  kin,  at  the  termination 
of  the  life-estate.^  And  in  Butler  v.  Bushnell,^  where  the  tes- 
tator gave  a  part  of  the  residue  of  his  estate  to  his  daughters 
during  their  lives,  and  after  their  decease  to  their  children,  and, 
in  default  of  such  children,  to  such  persons  as  should  happen 
to  be  his  next  of  kin,  it  was  held  to  mean  next  of  kin  at  the 
time  of  the  contingency.  The  Master  of  the  Rblls,  Sir  /.  Leach^ 
said :  ^^  It  is  not  a  probable  intention  that  he  (the  testator)  should 
mean  to  include,  as  one  of  his  next  of  kin,  the  person  upon 
whose  death  without  issue  he  has  expressly  directed  the  prop- 
erty should  go  over The  court  always  considers  whether 

the  words  of  limitation  are  words  of  present  intention  ....  or 
whether  they  import  a  future  period,  and  are  referable  to  the 
event  upon  which  the  gift  over  is  to  take  effect.  The  words 
^  such  persons  as  shall  happen  to  be  my  next  of  kin,'  or  ^  such 
persons  as  shall  or  should  be  my  next  of  kin,'  indicate  an  inten- 
tion to  confine  the  gift  of  such  persons  as  shall  answer  the  de- 
scription of  the  testator's  next  of  kin  at  the  death  of  the  tenant 
for  life."  In  HoUoway  v.  Radcliffe,^  Sir  7.  RomUly,  M.  R., 
said  :  "  By  referring  to  the  statute,  to  point  out  the  persons  who 
are  to  take,  the  testator  has  expressed  that  those  are  to  take 

"  Miller  V.  Eaton,  Coop.  272. 
"  5  My.  &  K.  282. 
"  23  Beav.  168,  169. 
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whom  the  statute  of  distributions  designates,  that  is,  certain  per- 
sons who  are  living  at  the  death  of  the  person  whose  estate  is  to 
be  distributed."  But  it  is  here  intimated  that  the  words  '^  legal 
personal  representatives"  are  not  of  so  strict  and  unbending 
force  in  this  respect  as  ^^  the  next  of  kin,"  '^  and  consequently 
are  not  pointedly  affected  by  the  observations  applicable  to  the 
words  *  next  of  kin,'  to  be  found  in  Cable  v.  Cable,*  and  Mark- 
ham  V.  Ivatt."  i«> 

43.  In  the  case  of  Pearce  v.  Vincent,^^^  the  tenant  for  life  was 
also  the  nearest  of  kin  at  the  death  of  testator,  to  whom  the 
estate  was,  in  the  event  of  his  decease  without  appointment, 
directed  to  go ;  and  the  Court  of  Exchequer,^^  to  whom  the 
case  was  first  sent  for  advice,  were  of  opinion  there  was  no 
inconsistency  in  supposing  the  testator  might  have  intended  the 
same  person,  both  for  tenant  for  life  and  in  remainder.  But  the 
opinion  was  not  satisfactory  to  the  Master  of  the  RoUs,^^^  and 
tlie  case  was  sent  to  the  Common  Pleas,^^  who  concurred  in 
opinion  with  the  Court  of  Exchequer ;  ^^^  and  Lord  LangdalCy 
the  Master  of  the  Rolls  at  the  period  of  the  final  determination 
of  the  case,  concurred  in  opinion  with  the  courts  of  law,  and 
gave  judgment  accordingly.^^ 

»  16  Beav.  507. 

^  20  Beav.  579.    See  also  Wharton  v.  Barker,  4  Kay  &  Johns.  483. 

"  2  My.  &  K.  800. 

"■  1  Cro.  &  Mee.  598. 

"•  2  Bing.  N.  C.  328. 

**  2  Keen,  230.  The  case  of  Uiquhart  o.  Urquhart,  IS  Simons,  618,  holds 
the  same  view.  The  cases  are  here  extensively  reviewed  by  the  Vice-Chancel- 
lor, Sir  L.  SkadwdL  And  the  same  rale  is  adopted  by  the  same  learned  judge 
in  Nicholson  v.  Wilson,  14  Sim.  549,  upon  the  authority  of  Masters  o.  Hooper, 
i  Br.  C.  C.  207,  saying : "  The  ailment  for  the  plaintiffin  this  case  was  founded 
entirely  on  conjecture ;  but  conjecture  does  not  authorize  the  court  to  depart 
from  the  plain  meaning  of  the  words  which  are  found  in  the  will."  And  the 
■ame  rule,  substantially,  was  applied  to  the  case  of  Seifferth  o.  Badham,  9 
Beav.  870,  by  Lord  Langdale,  M.  R.  And  in  Baker  v,  Gibson,  12  Beav. 
101,  the  same  learned  judge  considered  the  rule  so  fully  settled  in  that  direc- 
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44.  And  where  the  testator  gave  to  his  daughter  for  life,  and 
after  her  death  to  her  children,  and  in  the  event  of  his  daughter 
dying  without  issue  or  making  an  appointment,  to  the  nearest 
of  kin  of  his  own  family,  forever,  it  was  held  that  under  tliis 
last  clause  were  included  the  next  of  kin  of  the  daughter .^^ 

45.  The  same  rule  has  been  applied  to  bequests,  ultimately, 
to  the  next  of  kin  of  third  persons,  as  we  have  already  stated  in 
regard  to  bequests  to  the  next  of  kin  of  the  testator .^^    This 

tion,  that  lie  would  not  allow  the  bill  to  be  amended  with  a  yiew  to  open  it 
anew.  So  that  the  law  in  England  is  now  regarded  as  fully  settled ;  but,  with  all 
due  respect  for  its  wisdom  and  justice,  we  must  saj  that,  in  such  unbending  con- 
sbtencj,  in  that  direction  especially,  the  English  courts  have  manifested  more 
solicitude  to  preserve  its  uniformitj  and  definitely  settled  character,  than  its 
consistencj,  either  with  reason  or  the  probable  intention  of  the  testator,  in  the 
majority  of  cases.  The  onlj  apology  which  occurs  to  us,  at  the  present  moment, 
in  favor  of  fixing  this  definite  construction  upon  the  gift  over,  which  maj  carry 
it  to  the  same  parties  whose  interest  had  already  been  provided  for  in  the  tenns 
of  the  wiU,  and  efiectually  excluded,  is  that,  in  the  making  such  a  final  gift  over, 
the  testator  could  not  be  supposed  to  have  had  much  reference  to  any  partic- 
ular persons,  and  only  adopted  a  general  form  of  expression  with  a  view  to 
avoid  an  ultimate  intestacy.  We  shall  have  occasion  to  refer  to  the  American 
cases  hereafter.  The  .English  cases  referred  to  in  confirmation  of  the  rule 
finally  settled  there  are :  Ware  v.  Rowland,  15  Sim.  5S7 ;  s.  c.  2  Fhill.  635 ; 
Murphy  v,  Donegan,  3  Ja  &  Lat  534 ;  Bird  p.  Luckie,  8  Hare,  801 ;  Jennings 
V.  Newman,  10  Siol  219 ;  in  re  Barber,  1  Sm.  &  Gi£  118 ;  Gorbell  v.  Davison, 
18  Beav.  556  ;  and  many  other  cases  already  adverted  to. 

"  Clapton  V,  Bulmer,  10  Sun.  426;  s.  c.  affirpied  by  the  Lord-Chan- 
cellor; 5  Myl.  &  Cr.  108.  His  lordship  hold  that  the  words  were  clearly  in- 
tended to  identify  an  individual  who  was  to  be  ascertained  at  a  future  period  ; 
that  the  words  admitted  of  two  constructions,  namely,  either  the  next  of  kin  of 
the  daughter  at  the  time  of  her  death,  or  the  next  of  kin  of  the  testator  at  the 
same  period ;  and  that,  as  the  same  individual  filled  both  characters,  it  was  un- 
necessary to  decide  in  which  capacity  he  took. 

^  Stert  V.  Platel,  5  Bing.  N.  C.  434.  Stress  is  here'laid  upon  the  fact  that 
the  testator  does  not  in  terms  fix  upon  any  other  time  than  that  of  his  death  for 
determining  the  next  of  kin.  For  although  he  uses  the  word  shall,  which  he 
might  well  do  with  reference  only  to  the  prospective  period  of  his  own  death,  as 
the  person  who  shall  be  my  next  of  kin ;  and  although  thb  is  said  with  reference- 
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seems  to  be  the  general  rule  of  the  English  law  as  at  present 
recognized. 

46.  Tlie  exceptions  to  this  general  rule,  where  it  has  been  con- 
sidered that  the  testator  had  sufficiently  indicated  an  intention 
to  have  the  estate  go  to  some  other  one  than  the  tenant  for  life, 
are  considerably  numerous,  and  clearly  evince  a  consciousness 
in  the  courts,  that  they  do  not  rest  upon  any  very  satisfactory 
basis,  which  would  not  equally  bring  the  majority  of  all  the  cases 
of  tliat  character  under  the  same  view,  and  thus  establish  the 
general  rule,  as  the  early  cases  did  incline  to  do,  upon  the  same 
basis  as  the  exceptions  now  rest  upon.  It  does  not  seem  im- 
portant to  consider  these  exceptional  cases  (as  they  have  been 
regarded)  in  detail,  since  their  peculiar  facts  would  scarcely  make 
them  a  rule  for  other  cases  not  precisely  similar,  which  would 
not  be  likely  to  occur,  unless  at  long  intervals  and  by  wonderful 
coincidences.  We  can  then  only  state  the  basis  upon  which 
all  these  exceptional  cases  profess  to  rest,  that  is,  tliat  the  testa- 
tor has  su^ciently  indicated,  by  the  context  of  the  will,  that  he 
intended,  in  his  gift  over,  that  the  estate  should  go  to  some  other 
person  than  those  to  whom  he  had  before  given  special  and 
limited  interests.  Mr.  Jarman,  in  the  latest  edition  of  his  work, 
names  the  following  cases  under  the  head  of  exceptions  to  the 
foregoing  general  rule.^®^ 

to  a  period  after  his  death,  as  at  the  termination  of  the  estates  speciallj  defined, 
he  does  not  say,  the  person  who  shail  then  be  my  next  of  kin.  This  certainly 
has  the  appearance  of  rather  a  nice  refinement,  and  one  steering  quite  one  side 
of  the  presnmptive  purpose  of  the  testator.  But  the  result  is  symmetry,  if  not 
floimd  reason. 

»  Bird  V.  Wood,  2  S.  &  S.  400 ;  s.  c.  cited  in  Elmsley  v.  Young,  2  My.  &  K. 
86,  89 ;  Lee  v,  Lee,  Drew.  &  Sm.  85 ;  Minter  v.  Wraith,  13  Sim.  52 ;  Cooper 
V.  Denison,  13  Sim.  290.  In  this  last  case  the  word  "  other  **  was  prefixed  to 
the  "  next  of  kin  "  to  whom  the  gift  over  was  made,  and  it  was  held  sufiicient  to 
indicate  the  purpose  of  the  testator  that  it  should  go  to  different  persons. 

And  where  a  gift  to  the  next  of  kin  is  implied  from  the  existence  of  a  power 
in  the  legatee  for  life  to  appoint  by  will  the  direction  in  which  the  estate  shall 
go,  whether  it  be  a  power  of  selection  or  only  of  distribution,  it  has  been  com- 
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47.  And  where  the  gift  over  is  limited,  in  express  terms,  to 
sach  persons  as  shall  then  be  next  of  kin,  or  relations  of  the  tes- 
tator or  any  other  person,  in  any  particular  degree,  the  persons 
answering  the  description  must  be  ascertained,  as  of  the  time 
when  the  gift  over  takes  effect.  We  have  already  noticed  some 
cases  to  this  effect,  and  others  may  be  referred  to.^^  And  a 
similar  decision  is  made  in  regard  to  a  marriage  settlement  in 
Pinder  v.  Pinder.^^  But  the  general  rule  of  the  English  courts 
was  reaffirmed  by  Sir  John  Romillyy  M.  R.,  in  Lees  r.  Massey,^® 
after  a  careful  review  of  the  authorities. 

48.  Tiie  word  ''  then  "  is  often  used  with  reference  to  future 
events  in  a  will,  in  such  a  manner  as  to  be  synonymous  with 
^'  thereupon,"  and  as  indicating  the  order  of  events,  rather  than 
as  fixing  the  definite  period  at  which  an  act  is  to  be  carried  into 
effect.  In  such  cases  it  has  often  been  considered  that  even 
where  the  word  '^  then  "  occurs,  as  showing  the  event  of  a  gift 
over,  it  did  not  so  indicate  the  period  of  ascertaining  the  persons 
to  whom  the  gift  over  was  made,  as  to  justify  a  departure  from 
the  general  rule  of  the  English  courts.^  And  even  a  gift  over 
to  the  testator's  "  own  next  of  kin  for  Uie  time  being^^^  was  held 
not  sufficient  to  vary  the  English  rule  of  referring  such  inquiries 
to  the  period  of  the  testator's  death.^^ 


mon  to  ascertain  those  persons  who  are  entitled,  as  of  the  death  of  the  first 
donee.  Doyley  ».  Attorney-General,  4  Vin.  Ab.  485,  486  ;  Harding  v,  Glyn,  1 
Atk.  469 ;  Cooper  v.  Denison,  13  Sim.  290 ;  Pope  v.  Whitcombe,  8  Mer.  689  ; 
Finch  t;.  HoUingsworth,  21  Beav.  112. 

^  Long  V.  Blackall,  3  Yesey,  486 ;  Horn  v.  Coleman,  1  Sm.  &  Gif.  169 ; 
Wharton  v.  Barker,  4  K.  &  J.  483.  In  this  last  case  all  the  cases  are  reviewed 
by  a  learned  and  experienced  judge,  —  Vice-Chancellbr  Wood, 

»•  6  Jur.  N.  8.  489  ;  Chalmers  r.  North,  id.  490. 

"®  6  Jur.  N.  B.  2. 

*^^  Cable  V,  Cable,  16  Bear.  507.  See  also  Wheeler  v.  Adams,  1 7  Beav. 
417;  Downes  v.  Bullock,  25  Beav.  54.  See  also  Archer  v.  Jegon,  8  Sim. 
446. 

^  Moss  V,  Dunlop,  Johns.  (Eng.  Ch.)  490. 
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49.  Bequests  are  often  made  to  those  of  the  name  of  the  tes- 
tator, which  may  mean  such  as  bear  his  name,  which  is  the 
more  natural  and  primary  import  of  the  term ;  or  it  may  be 
used  as  indicating  those  of  the  testator's  family  or  blood.  The 
former  is  the  construction  given  to  such  a  bequest,  unless  from 
the  context  it  appear  tliat  a' different  meaning  was  attached  to 
the  term.^^ 

50.  In  Jobson's  case  ^^^  the  testator  devised  lands  in  tail,  the 
remainder  to  the  next  of  kin  of  his  name.  At  the  time  of  the 
devise  the  next  of  kin  was  the  testator's  brother's  daughter,  who 
was  then  married  to  J.  S.  The  devisee  died,  and  also  the  tenant 
in  tail,  without  issue.  It  was  held  the  daughter  could  not  take 
under  Hie  devise,  not  being  at  the  time  of  the  name  of  the  de- 
visor, but  of  her  husband's  name.  Bat  it  is  said  here  that  if  she 
had  been  unmarried,  at  the  time  of  the  death  of  the  donor,  and 
also  of  the  date  of  the  devise,  she  could  have  taken,  notwith* 
standing  she  might  have  been  married  at  the  death  of  the  tenant 
in  tail.  And  it  seems  accordingly  to  be  settled  that  married 
women  are  no  longer  of  the  name  of  their  family,  but  of  that  of 
their  husbands. 

51.  And  where  one  acquires  a  new  name  by  legislative  act, 
or  by  royal  license,  he  does  not  thereby  lose  his  former  name,  it 
is  said,  but  may  still  take  a  legacy  or  devise  by  such  name.^^^ 


^"  2  Jannan,  128. 

^*  Cro.  Eliz.  576.  Tho  expression  here  is  *'  next  of  kin  of  his  name,"  and  in 
Leigh  V,  Leigh,  15  Veseyi  92,  '*  next  of  hb  name  and  blood,"  which  seems  to  in- 
dicate clearly  that  the  testator  had  reference  to  the  name.  See  also  Bon  v. 
Smith,  Cro.  Eliz.  532,  and  Lord  Hardwkke^s  strictures  upon  that  case,  and 
Job0on*s  in  Pyot  v.  Pyot,  1  Yes.  Sen.  S35,  whore  his  lordship  held  that  the 
^  nearest  relation  of  the  name  of  Pyot "  included  the  family  or  stock  of  the 
Pyots  as  nomen  collect! vum.  So  also  in  Mortimer  v.  Hartley,  6  Exch.  R  47. 
And  the  word  surname  has  been  thought  by  some  even  more  readily  convertible 
into  £unily  or  stock  than  name  merely.  Carpenter  v.  Bott,  15  Sim.  606.  But 
the  principle  of  the  distinction  is  questioned  by  Mr.  Jarman.    2  Jarman,  181. 

"*  Lord  £/(fon  in  Leigh  v.  Leigh,  15  Vesey,  92,  100. 

PASTZI.  86  • 
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In  this  latter  case  it  was  held,  that  a  remainder  to  the  first  and 
nearest  of  the  testator's  kindred  being  male  and  of  the  same 
name  and  blood,  to  entitle  one  to  claim,  he  must  be  of  the 
name  as  well  as  the  blood,  and  that  the  qualification  as  to  the 
name  is  not  satisfied,  by  haying  the  name  taken  by  the  king's 
license  before  the  determination  of  the  preceding  estates.  The 
judges  who  sat  with  the  Chancellor  in  this  case  advised  bim  that 
to  satisfy  the  requirments  of  the  words  of  the  will,  the  claimant 
must  be  one  whose  family  name  corresponded  with  that  of  the 
testator.^^^ 

52.  The  question  will  arise  in  these  cases,  at  what  time  the 
devisee  or  legatee  must  answer  the  required  name.  The  early 
cases  of  Jobson,^^  and  Bon  v.  Smith,^^®  as  we  have  before  said 
OS  to  tlie  former,  held  U  sufficient  that  the  claimant  bore  the 
name,  at  the  death  of  the  testator.  But  in  Pyot  v.  Pyot,^^*  Lord 
Hardwicke  held,  that  the  rule  laid  down  in  the  cases  last  referred 
to,  might  well  apply  to  a  vested  remainder,  but  would  not  apply 
to  executory  devises,'  where  the  successive  estates  were  not 
vested,  but  contingent,  and  consequently  that  the  name  or  de- 
scription of  the  person  must  refer  to  the  time  of  the  contingency 
happening,  and  the  estate  vesting.  This  rule,  if  maintainable, 
which  Mr.  Jarman  seems  to  question,^^  would  apply  to  all  con- 
tingent interests,  thus  postponing  the  period  of  ascertaining  the 
persons  intended,  until  the  contingency  occurred,  which,  as  sug- 
gested by  Mr.  Jarman,  would  seem  to  run  counter  to  a  large  num- 
ber of  the  cases  already  discussed,  but  would,  at  the  same  time, 
in  all  reasonable  probability,  restore  the  rule  of  the  English 
courts  nearer  to  the  general  purpose  and  understanding  of  those 


"•  Citing  Barlow  v,  Bateman,  3  P.  Wms.  66 ;  s.  c.  2  Bro.  P.  C.  272 ;  Pyot  v. 
Pyot,  1  Vesey,  385. 
"'  Cro.  Eliz.  676. 
>"  Ibid.  632. 
»^  1  Ves.  Sen.  835. 
^  2  Jarman,  133. 
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who  draw,  as  well  as  those  who  execute,  testamentary  disposi- 
tions of  property,  with  such  proTisions.  For  these  reasons, 
although  we  might  rejoice  to  see  the  rule  suggested  by  Lord 
Hardwickcj  in  Pyot  v.  Pyot,  generally  recognized,  we  apprehend 
tlie  preponderance  of  English  authority  may  still  be  in  the 
opposite  direction. 

53.  A  gift  to  servants,  in  general  unqualified  terms,  it  has 
been  said,  will  take  effect  in  favor  of  servants,  at  the  date  of  the 
will,  notwithstanding  they  may  quit  the  testator's  service  before 
his  death.^^  In  the  last  case  cited,  the  testator,  by  a  codicil, 
bequeathed  pecuniary  legacies  to  certain  persons  by  name,  who 
were  described  as  having  been  many  years  in  his  family,  and 
then  added  ^*to  the  other  servants  X500  each."  And  it  was 
held  that  a  person  who  was  in  the  testator's  service,  at  the  date 
of  the  codicil,  but  who  quitted  it  before  his  decease,  was  entitled 
to  a  legacy  of  £500. 

54.  Some  question  has  been  made  in  regard  to  the  particular 
character  of  service  requisite  to  make  one  answer  the  term  ser- 
vant, but  as  the  term  has  had  very  litde  application  in  this 
country,  except  in  regard  to  a  class  of  persons  incapable  of 
taking  bequests,  by  reason  of  their  hitherto  subordinate  civil 


^  1  Jarman,  306 ;  Parker  v.  Marchant,  1  Y.  &  C,  C.  C.  290.  But  it  is 
questionable  whether  the  expression  here  used,  "  to^he  other  servants/'  was  not 
the  chief  reason  for  restricting  its  application  to  the  persons  then  in  the  service 
of  the  testator,  and  holding  that  it  would  not  apply  to  those  who  subsequently 
entered  the  testator's  service,  though  remaining  in  it  until  the  time  of  his  death. 
The  use  of  the  definite  article  in  that  manner  seemed  to  restrict  its  application 
to  *^  the  other  servants "  then  in  the  testator's  service.  But  it  is  questionable, 
perhaps,  how  far  a  legacy  to  **  my  servants  "  would  be  held  to  apply  to  those  in 
the  testator^s  employment,  at  the  date  of  his  will,  but  who  left,  and  whose  places 
"were  supplied  by  others,  before  his  death.  It  would  seem,  upon  general  princi- 
ples, giving  the  words  their  natural  force,  as  of  the  time  when  they  became  op- 
erative, that  is,  the  death  of  the  testator,  that  such  a  bequest  should  go  to  the  ser- 
rants  who  continued  to  serve  thejedtator  to  the  end  of  his  life.  See  ante,  pt  1, 
§  30,  pi.  10, 11,  21. 
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status,  which  is  now  happily  removed,  it  would  not  be  useful  to 
explain  minutely  how  this  term  is  used  in  England  and  other 
European  countries.^22 

55.  A  legacy  to  the  poor  inhabitants  of  a  particular  place  or 
parish  creates  a  good  charity,  and  is  to  go  to  the  poor  of  that 
place  not  receiving  alms.^^    It  is  here  said  that  a  legacy  to  the 

^  In  Ogle- V.  Morgan )  10  Eng.  L.  &  Eq.  R  92,  the  testator  gave  **  to  each 
person,  as  a  servant  in  my  domestic  establishment,  at  the  time  of  my  decease,  a 
year's  wages  beyond  what  shall  be  due  to  him  or  her  for  wages."  And  it  was 
held,  reversing  the  decree  of  Vice-Chancellor  Knight  Bruce^  by  Baron  Truro^ 
Lord  Chancellor,  that  a  head-gardener  did  not  come  within  the  descnption  of  a 
servant  in  the  domestic  establishment.  But  his  lordship  inclined  to  think  that 
the  circumstance  of  a  servant  being  hired  by  the  year,  but  paid  weekly,  wonld 
not  have  excluded  him  from  the  legacy.  And  under  a  bequest  "  to  all  my  ser- 
vants living  with  me  at  my  decease,  and  who  shall  have  then  lived  in  my  service 
for  three  years,  one  year's  wages,"  it  was  held  to  extend  to  servants  who  were  in 
the  employment  of  the  testator,  although  not  resident  in  the  same  house,  but 
that  it  did  not  extend  to  any  who  had  never  entered  into  any  contract  of  yearly 
hiring,  or  in  which  a  yearly  wage  was  agreed  upon  ;  and  therefore  a  gardener, 
who  was  engaged  at  a  fixed  sum  per  i^eek,  although  paid  at  irregular  intervals, 
was  not  included.  Blackwell  v.  Pennant,  10  Eng.  L.  &  £q.  R.  270,  s.  c.  16 
Jur.  420.  In  one  of  the  very  latest  cases  upon  this  subject,  Darlow  v.  Edwards, 
9  Jur.  N.  8.  336,  (1863,)  it  was  decided  that  where  a  testator  bequeathes  an  an- 
nuity to  his  servant  Sarah,  *'  provided  she  shall  be  in  my  service  at  the  time  of 
my  decease,"  and  a  few  days  before  his  decease  dismissed  her,  without  cause  ;  as 
she  was  not,  in  fact,  in  his  service  at  the  time  of  his  decease,  she  was  not  entitled 
to  the  legacy.  So  also  where  one  gave  a  legacy  upon  the  same  conditions,  and 
the  testator  becoming  insane  and  being  removed  to  an  asylum,  the  legatee,  who 
was  a  yearly  servant,  voluntarily  quitted  the  house,  receiving  her  wages  from 
the  family  to  the  end  of  the  year,  before  the  expiration  of  which  the  testator  de- 
ceased, it  was  held  she  was  not  entitled  to  her  legacy.  Yenes  v.  Marriott,  31  Law 
J.  Ch.  N.  s.  519  ;  8.  c.  6  Law  T.  N.  8.  892,  before  Vice-Chancellor  Wood, 

^  Attorney-General  v.  Clarke,  Amb.  422.  The  Master  of  the  Bolls,  Sip 
Thomas  Clarke^  said  here,  **  It  could  not  be  intended  that  the  poor  inhabitants 
which  are  relieved  by  the  parish  should  have  benefit  by  this  legacy,  which  in 
efiect  would  be  giving  to  the  rich  and  not  to  the  poor ; "  it  must  therefore  be  con- 
fined to  the  poor  inhabitants  not  receiving  alms ;  and  he  therefore  ordered  a 
scheme  for  administering  the  charity  accordingly.  See  also  Bogers  v.  Thomas, 
2  Keen,  8 ;  ante,  pt  1,  §  37,  pL  13,  and  note. 
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poor,  without  more,  is  good,  and  the  persons  to  take  shall  be 
judged  of  by  circumstances,  citing  Attorney-General  v.  Ronee, 
decided  in  1728,  where  there  was  nothing  in  the  will  to  deter- 
mine wliat  poor  the  testator  meant,  but  it  appearing  that  he  was 
a  French  refugee,  the  court  ordered  it  to  be  paid  for  the  benefit 
of  the  poor  refugees. 

66.  The  term  "  relatives,"  in  the  American  courts,  applies, 
ordinarily,  to  persons  in  the  line  of  consanguinity,  and  not  to 
those  connected  by  marriage.  Where  the  gift  is  to  relatives, 
resort  must  be  had  to  the  statute  of  distributions  to  determine 
who  are  entitled ;  but  when  the  testator  specifies  a  certain  num« 
ber  of  the  ^^  nearest "  relatives,  the  description  will  be  applied 
independently  of  the  statute.^  Where  the  gift  is  to  "  relatives  " 
or  "  connections,"  substitution  may  be  intended,  but  connections 
bj  affinity  will  not  take,  until  the  class  of  relatives  by  blood  is 
exhausted.^ 


SECTION   VI. 

RESIDUARY  BEQUESTS.      DESCRIPTION  OP  THE   SUBJECT-MATTER   OP 

THE  BEQUEST. 

1.  The  words  "goods,  chattels,  or  effects,"  used  jointlj,  or  separately,  may  inclode 

all  personalty. 

2.  The  word  "  effects  "  is  more  general  in  its  operation  than  the  others, 
n.  3.  Digest  and  comment  npon  the  cases  upon  this  point 

3.  The  exceptions  to  the  general  and  nnrestricted  nse  of  these  terms. 

(1.)  These  terms  nsed  with  reference  to  a  particular  locality,  as  "  in  my  house." 

(2.)  Classification  of  the  cases  with  the  exceptions. 

n.  8.  How  far  hank-notes  and  choses  in  action  have  any  fixed  locality. 

n.  11.  The  effect  of  particular  words,  preceding  or  following  general  words. 

(3.)  The  directions  of  the  wiU  in  regard  to  the  application  of  a  bequest  may  aid 

the  construction* 
(4.)  Giying  particular  legades,  after  general  one,  often  limits  the  extent  of  the 

general  words, 
n.  15.  The  force  of  this  qualification  considered  and  limited. 

»  Ennb  v.  Pentz,  8  Brad£  Sur.  Rep.  882. 
86* 
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(5.)   This  point  farther  considered  and  discussed. 

(6.)   The  ansatisfactorj  grounds  upon  which  many  of  the  early  cases  proceeded. 

(7.)   Gif^  of  the  residue  of  all  the  testator's  money  may  carry  the  whole  residnom. 

(8.)  An  exception  sometimes  shows  the  sense  of  the  preceding  terms. 

D.  25.  The  adherence  to  rules  often  leads  one  side  of  the  testator's  intent 

(9.)  Jarman's  view  of  the  law.    The  effect  of  a  residuary  clause  in  limiting  prior 

general  words. 
(10.)  Where  no  other  residuary  clause,  words  less  general  will  carry  the  residae. 

4.  The  residuary  bequest  carries  ererything  not  otherwise  efficiently  disposed  of. 

5.  Courts  loan  against  intestacy  as  to  any  portion  of  the  property.    It  requires  very 

special  words  to  restrict  a  residuary  bequest. 

6.  Lapsed  legacies  fall  to  the  residuary  legatee. 

7.  It  is  important  to  obsenre  whether  enumeration  in  residuary  bequests  is  intended 

to  limit,  or  explain. 

8.  But  if  a  portion  of  the  residuary  bequest  fails  it  will  not  go  to  increase  the  remain- 

der, f 

9.  A  residuary  bequest  may  be  so  defined  as  to  assume  the  incidents  of  particular 

bequests. 

10.  If  the  extent  of  the  word  residue  is  ambiguous,  courts  gire  it  a  general  opera- 

tion. 

11.  Error  apparent  on  face  of  will,  by  way  of  miscalculation,  corrected  by  oonstmc- 

tion. 

12.  One  considered  as  possessed  of  what  he  has  contracted  for. 

IS.  The  word  "jewels  "  is  sometimes  used  in  wills  in  different  senses. 

14.  How  far  the  word  "  books ''  includes  manuscript  notes  bound  in  rolumes. 

15.  Any  error  in  the  description  of  subject-matter  of  bequest  readily  set  right 

16.'  The  interest  of  the  mortgagee  is  merely  that  of  personalty,  until  foreclosure  per- 
fected. 

17.  Almost  all  terms  descrlptiye  of  subject-matter  in  a  bequest  qualified  by  preceding 

words,  and  limited  to  things  ejusdem  generis. 

18.  Bequest  of  $  500,  out  of  such  property  as  legatee  may  select,  will  not  justify 

taking  real  estate. 

19.  Bequest  of  interest  does  not,  generally,  create  an  annuity. 

20.  Bequest  of  the  amount  of  a  note  held  to  pass  the  note  merely. 

21.  The  terms  "estate  '*  and  "  property,"  held  to  include  both  realty  and  penonaltf, 

unless  clearly  proved  to  the  contrary. 

22.  How  far  real  or  personal  estate,  not  effectually  disposed  of  by  the  will,  passes 

under  the  residuary  bequest 

23.  Bequests  of  a  "  home,"  and  *'  support,*'  how  construed. 

24.  Bequest  of  copyright,  how  construed. 

25.  Construction  of  terms  "  provisions,"  "  estate,"  and  ''  wearing  apparel." 

26.  Devise  of  a  "house  "  carries  all  within  the  "  curtilage.' 


» 


§  48.    1.  It  seems  to  be  perfectly  well  settled  that  the  terms 
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"  goods,"  "  chattels/'  or  "  effects/'  whether  used  separately  or  in 
conjunction,  as  they  often  are  in  wills,  must  be  held  to  include 
all  kinds  of  personal  estate  of  which  the  testator  dies  possessed, 
unless  there  is  something  to  indicate  that  the  words  are  used  in 
a  more  restricted  sense.  But  the  words  ^'  goods  and  chattels  " 
hare  naturally  a  more  restricted  signification  than  the  word 
"  effects."  The  former  terms  more  naturally  apply  to  personalty, 
in  possession,  and  of  the  ordinary  kinds,  and  not  to  choses.  in 
action,  or  to  money,  or  chattels  real.^ 

2.  But  the  word  ^^  effects "  is  more  commonly  used  in  the 
most  extended  sense,  as  synonymous  with  property  or  estate.^ 
In  Michel!  v.  Michell,^  it  is  said  that  the  word  ^^  effects,"  used 


^  Mollins  0.  Smith,  1  Drew,  k  Sm.  204 ;  s.  c.  Dig.  6  Jar.  n.  s»  252. 

*  Campbell  v.  Prescott,  15  Yesey,  500)  507.  Lo|d  Mansfield  8aid|  in  Hogan 
V.  tfackson,  1  Cowp.  299,  304,  **  I  take  effects  to  be  sjrnonymous  to  worldly  sub- 
stance,  which  means  whatever  can  be  turned  to  value ;  and  therefore,  that  real 
and  personal  effects  mean  all  a  man's  property.'' 

*  5  Madd.  69,  71.  The  cases  showing  the  general  purport  of  the  terms  **  goods, 
chattels,  and  effects,"  when  used  in  a  general  and  unlimited  sense,  are  veiy  nu- 
merous, and  so  uniform  in  their  character  as  scarcely  to  require  enumeration 
here  in  any  detuled  fonu.  In  Cook  t;.  Oakley,  1  P.  Wms.  802,  where  a  sailor, 
on  shipboard,  who  without  his  own  knowledge  was  in  fact  entitled  to  part  of  a 
connderable  leasehold  estate,  in  right  of  his  father,  made  his  will  at  sea  and  de- 
vised to  his  mother  (if  living)  his  rings,  buttons,  and  chest  of  clothes ;  and  to  his 
loving  friend  G.  (who  was  on  board  with  him,)  his  red  box,  arrack,  and  aU 
things  not  before  bequeathed,  and  made  him  his  executor,  it  was  held  that  this  did 
not  pass  the  leasehold  estate,  but  should  be  restrained  to  things  ejusdem  generis. 
But  dus  case  can  scarcely  be  regarded  as  of  much  authority,  since  it  seems  to 
have  been  decided  a  good  deal  upon  the  consideration  that  the  testator  was  not 
aware  of  the  extent  of  his  property,. at  the  time  of  making  his  will,  which  would 
seem  to  be  a  very  poor  reason  for  restricting  the  operation  of  a  residuaiy  clause 
under  the  possible  apprehension  that  had  he  known  fully  how  much  estate  would 
pass  under  the  general  words  he  might  have  qualified  them.  This  is  always  true 
of  a  rendnary  clause  made  many  years  before  the  testator's  death.  See  Portman 
V.  Willis,  Cro.  Eliss.  886.  It  is  rather  attempting  to  make  such  a  will,  as  the  tes- 
tator probably  would  have  made,  or  might  have  made,  under  other  circumstances, 
than  giving  a  legal  construcUon  to  the  one  he  did  in  fact  make.    And  the  same 


428  LEGACIES  Ain>  DEVISES.  [CHAP.  XfH 

simpliciter,  will  carry  the  whole  personal  estate,  as  a  gift  of  ^^  all 
my  effects,"  without  more.  But  it  is  frequently  used  in  a  re- 
stricted sense,  meaning  ^'  goods  and  movables,"  as  in  the  com- 
mon expression  of  '^  furniture  and  effects."  It  is  here  intimated 
that  the  particular  sense  is  to  be  gathered  from  the  context.  In 
Campbell  v.  Prescott  the  word  "  whatever  "  was  added  to  the 
word  "  effects,"  and  this  was  held  to  exclude  the  restricted  sense, 
and  in  Michell  v.  Michell,  the  addition  of  the  words  ^^  that  he 
shall  die  possessed  of,"  was  held  to  have  the  same  effect.    And 

remark  holds  traei  not  only  of  the  earlj  cases  upon  this  subject,  bat  upon  many 
others.  They  are  made  to  conform  to  some  conjectaral  theory  of  the  testator's 
probable  intention,  or  rather  presumable  intention,  had  he  understood  himself 
fully,  and  not  to  the  legal  construction  of  the  words  used.  This  is  true,  to  a 
considerable  extent,  of  the  early  cases,  in  all  countries.  They  seem  to  go  more 
upon  some  indefinite  apprehension  of  what  the  testator  would  now  dedre  the 
court  to  do,  than  upon  the  fair  construction  of  what  he  directed  to  be  done.  The 
following  cases  may  be  consulted  as  bearing  upon  the  question  of  the  construc- 
tion of  these  general  words  in  bequests  of  personalty.  Ryall  v.  Bolle,  1  Atk. 
165 ;  Crichton  v.  Symcs,  8  Atk.  61 ;  Anon.  1  P.  Wms.  267  ;  Moore  o.  Moore,  1 
Br.  C.  C.  127, 128 ;  Kendall  v.  Kendall,  4  Russ.  360 ;  Co.  Litt.  118  a;  Gower  v. 
Gower,  Amb.  612 ;  s.  c.  2  Ed.  201  ;  Tilley  v,  Simpson,  2  T  R.  659,  n. ;  Boon  r. 
Cornforth,  2  Yes.  Sen.  277 ;  1  Jarman,  (Eng.  ed.  1861,)  715 ;  2  Wms.  Ezrs.  (Am. 
ed.)  1060 ;  Wrench  v.  Jutting,  3  Bear.  521 ;  Collier  v.  Squiie,  3  Russ.  467.  If 
we  correctly  understand  the  comment  of  the  Master  of  the  Rolls  upon  the  words 
of  the  will  in  this  case,  it  presents  an  instance  of  surprising  misapprehension 
upon  a  Tery  simple  question.  The  words  of  the  will  are,  after  certain  specific 
classes  of  goods,  *'  every  other  article  belonging  to  me,  both  in  and  out  of  my 
house,  and  which  may  not  be  mentioned  herein  " ;  upon  which  the  Master  of  the 
Rolls  said,  "  The  articles  mentioned  were  household  furniture,  plate,  china,  books, 
and  linen,  and  he  could  scarcely  say  of  stock,  that  it  might  not  be  mentioned 
or  included  in  the  articles  specified."  And  Mr.  Jarman,  (1  voL,  716,)  refers  to 
these  words  as  containing  the  unanswerable  reason  for  the  decision.  But  the 
words  of  the  will,  "  which  may  not  be  mentioned  herein,"  hare  no  reference  to 
any  doubt  in  the  mind  of  the  testator  whether  the  residuum  of  articles,  or  prop- 
erty, intended  by  him  to  pass  under  the  general  words,  had  any  likeness  to  what  > 
he  had  before  enumerated  or  not.  It  was  only  adopting  the  ordinary  formula 
of  a  residuary  clause  in  a  will,  <*  all  my  other  estate,  not  hereinbefore  specified, 
or  which  may  not  be  mentioned  herein." 
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a  bequest,  after  certain  specific  gifts  of  goods  to  difierent  per- 
BOOS,  of  '^  all  my  other  effects  to  be  sold  for  the  benefit "  of  the 
legatee,  was  held  to  carry  the  residue  of  the  testator's  estate, 
including  "  money  in  the  funds."  * 

3.  Notwithstanding  the  general  operation  of  this  rule,  there 
hare  been  many  cases  which,  upon  grounds  more  or  less  satis- 
factory, liaye  been  treated  as  forming  exceptions  to  it.  The 
exceptional  class  which  will  be  found  to  embrace,  probably,  the 
greatest  number  of  cases,  is  that  resting  upon  a  specific  enumer- 
ation of  articles,  followed  by  general  words,  ^sufficiently  com- 
prehensiye  to  include  the  entire  residue  of  the  estate,  but  which, 
nevertheless,  have,  upon  various  grounds,  been  restricted  to  arti- 
cles ejusdem  generis.  Thus  although  the  words  ^^  goods,  chattels, 
and  effects,"  may  frequently  be  considered  as  having  been  used 
in  a  restricted  sense  by  the  testator,  this  of  itself  will  not  be 
sufficient  to  restrain  their  general  operation,  as  before  stated, 
unless  they  can  be  brought  witliin  some  general  rule  of  restrain- 
ing their  import,  or  unless  the  context  shows  clearly  an  intention 
to  use  them,  in  the  particular  instance,  in  a  restricted  significa- 
tion.^ 

(1).  Thus  where  the  bequest  is  confined  to  a  particular  lo- 
cality, as  of  all  goods  and  chattels  in  a  particular  house.  This 
has  been  held  to  include  money  and  bank-notes,  but  not  bonds, 
promissory  notes,  and  other  choses  in  action,  since  these  have 
no  proper  locality,  unless  for  purposes  of  granting  administra- 
tion, or  for  some  other  special  purpose,  where  they,  by  construc- 
tion, take  the  locality  of  the  domicil  of  the  owner.^    And  a 

*- — ^ 

*  Hearne  v.  Wigginton,  6  Madd.  119. 

*  Parker  v.  Marchant,  1  Y.  &  C,  C.  C.  290. 

*  Chapman  o.  Hart,  1  Yesey,  Sen.  271.  Lord  Hardwicke  here  thougbt  there 
wu  a  difference  in  this  respect  between  a  legacy  of  goods  aboard  a  ship,  and  in 
a  hoose ;  as  in  the  Utter  case  the  goods  will  not  pass  unless  in  the  house  at  the 
time  of  the  testator^s  death,  and  in  the  former  the  bequest  is  made  to  carry  the 
goods  then  in  the  ship,  subject  to  the  conmion  contingencies  of  navigation,  one 
of  which  is  not  uncommon,  —  the  removal  of  the  goods  to  another  ship  or  place  of 
security. 
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bequest  of  all  mj  goods,  furniture,  plate,  books,  pictures,  and 
everything  else  which  at  my  decease  shall  be  at  my  house,  was 
held  only  to  include  things  of  the  same  kind  as  enumerated, 
and  proper  to  go  with  the  house,  as  heir-looms,  fixtures,  orna- 
ments, and  furniture.^  And  in  a  comparatively  late  case,^  where 
the  testatrix  bequeathed  to  her  niece  her  pictures  and  collection 
of  coins,  (except  those  of  the  two  last  and  present  kings,)  in  and 
about  her  dwelling-house,  and  all  the  residue  of  her  estate,  botli 
real  and  personal,  she  gave  to  her  grandchildren,  and  directed 
that  after  her  interment,  all  the  property  over  which  she  had  any 
disposing  power,  in  and  about  her  dwelling-house,  should  belong 
to  her  niece ;  and  after  the  testator's  death,  gumeas,  sovereigns, 


^  Boon  V,  Cornforth,  2  Vesey,  Sen.  277.  Bat  in  another  portion  of  the  will, 
defining  the  same  legacy,  the  words  <*  plate,  linen,  and  eyerytbing  else  as  her 
occasion  shall  require,"  were  held  to  include  provisions  for  man  or  beast  there. 

*  Brooke  v.  Turner,  7  Sim.  671.  The  learned  judge  here  excludes  country 
bank-notes,  on  the  ground  that  they  are  to  be  regarded  as  choses  in  action,  the 
same  as  promissory  notes ;  but  we  apprehend,  in  this  country,  where  they  are  in 
use  as  a  quasi  circulating  medium,  the  same  as  the  Bank  of  England  notes  in  that 
country,  that  they  would  be  held  to  pass  as  money  in  possession.  This  expe- 
rienced judge,  Vice- Chancellor  ShadtoeU^  very  justly  says,  "  I  cannot  bat  con- 
jecture, from  the  whole  tenw  of  this  will,  that  if  the  testatrix  had  been  informed 
that  there  was  any  doubt,  as  to  the  effect  of  those  words,  she  would  have  used 
such  language  as  would  have  passed  all  the  property  which  is  now  the  subject 
of  discussion."  But  afler  declaring  the  necessity  of  giving  a  construction  to  tbe 
words  used  by  the  testatrix,  he  concludes  that  **  securities  for  money  cannot,  in 
a  court  of  law,  be  said  to  be  property  in  a  particular  place."  And  Lord  Hard- 
wicke  held,  in  Lady  Aylesbury's  Case,  cited,  1  Vesey,  Sen.  278,  which  was  a  be- 
quest, according  to  Lord  Eldon^  in  Stuart  v.  The  Marquis  of  Bute,  11  Vesey, 
657,  662,  of  "my  house  and  all  that  shall  be  in  it  at  my  death,"  that  cash  and 
bank-notes  passed,  his  lordship  regarding  Bank  of  England  notes  as  cash ;  in 
regard  to  which  Lord  Eldon  says,  "  I  do  not  know  yrhyM  But  in  this  country 
it  has  been  held,  that  under  a  bequest  to  the  testator's  wife  of  all  the  residue 
of  the  moneys  belonging  to  the  estate,  bank-notes,  when  they  are  known  and 
used  as  cash,  or  money  deposited  in  the  bank  for  safe-keeping,  will  pass,  but  not 
promissory  notes,  bonds,  and  mortgages,  or  other  securities.  Mann  v.  Mann,  1 
Johns.  Ch.  231. 
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Bank  of  England,  country  bank,  and  promissory  notes,  and  a 
mortgage,  to  a  large  amount  in  the  whole,  were  found  in  her 
house,  it  was  held  that  the  niece,  notwithstanding  an  annuity 
and  a  sum  in  gross  were  given  to  her  by  the  will,  was  entitled 
to  the  guineas  and  sovereigns,  and  also  to  the  Bank  of  England 
notes,  but  not  to  the  country  bank  or  promissory  notes,  or  the 
mortgage. 

(2.)  This  subject  was  discussed  in  a  late  case^  by  a  very 
learned  and  experienced  judge,  Yice-Chancellor  Wood^  where 
it  was  held,  that  a  bequest  of  *'  all  and  singular  my  household 
furnitare,  plate,  linen,  china,  pictures,  and  other  goods,  chattels, 
and  efifects,  which  shall  be  in,  upon,  or  about  my  dwelling-house 
and  premises  at  the  time  of  my  decease,"  did  not  include  a 
sum  of  money  found  in  the  house.  The  learned  judge  here 
attempts  to  classify  the  cases,  and  finally  concludes,  that  gen* 
eral  words  are  not  to  be  restricted  to  things  ejusdem  generis, 
unless  it  can  be  done  without  producing  an  intestacy  as  to  a 
portion  of  the  estate,  which  can  only  be  done  where  there  is 
some  other  residuary  clause  in  the  will,  or  some  other  words  of 
sufficiently  extensive  signification  to  carry  the  property  in  ques* 
tion,  and,  in  addition,  the  court  can  be  able  to  define  what 
species  of  goods  the  bequest  shall  embrace.^^  And  in  a  still 
later  case,^^  before  Sir  John  Romilly^  M.  B.,  it  was  decided  that 


*  Gibbs  o.  Lawrence,  7  Jar.  k.  s.  137. 

^  The  learned  judge  here  refers  to  a  case  before  Lord  Cottenham^  where  the 
vordfl  were,  ^  wines  and  property  in  England,"  where  his  lordship  went  upon 
the  extent  of  the  word  '*  property,"  which  he  thought  had  never  been  so  re- 
stricted as  the  word  '<  effects."    Arnold  v.  Arnold,  2  My.  &  E.  865,  872,  873. 

^  Gover  v.  Dairis,  7  Jur.  N.  8.  399.  It  is  observable  in  this  case  that  the 
eauneration  following  the  general  words  is  under  a  videlicet,  thus  indicating  an 
intention  to  define  more  specifically  what  was  intended  to  pass.  And  the  learned 
judge  here  refers  to  the  case  of  Timewell  v.  Perkins,  2  Atk.  102,  as  showing, 
vbat  is  true,  indeed,  of  most  of  the  cases  where  general  words  have  been 
restricted  to  things  ejusdem  generis,  that  whether  the  particular  words  precede 
or  follow  those  more  general,  they  will  only  have  the  effect  of  restricting  their 
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the  words  "  also  the  whole  of  my  property  and  eflfects,"  although 
preceded  and  followed  by  specific  enumeration  of  articles,  did 

operation  to  things  of  the  same  kind  with  the  specific  enameratioD,  where  *'  the 
enumeration  of  the  particular  articles  is  intended  to  be  explanatory  of  the  gen- 
eral words,  and  not  merely  to  show  the  extent  of  the  gifl."  It  is  here  very 
justly  said :  "  I  cannot  enter  into  the  question  whether  he  was  aware  that  he 
possessed  property  to  the  value  of  £  2000  or  £  3000.  I  have  only  to  consider 
whether  the  words  are  large  enough  to  admit  the  whole  of  the  testator's  prop- 
erty." See  also  Trafibrd  v.  Berrige,  1  £q.  Cas.  Ab.  201,  pi.  14,  where  the  be- 
quest was  of  all  testator's  goods,  chattels,  household  stuff,  furniture,  and  other 
things  which  were  then,  or  should-  be  in  his  house  at  the  time  of  his  death,  and 
it  was  held  that  by  the  use  of  the  words  "  other  things,"  the  import  of  the  pre- 
ceding general  words  was  so  restricted,  as  not  to  include  money  in  the  house. 
And  in  Anonymous,  Free,  in  Ch.  8,  where  the  testator  gave  his  wife  £  1200  in 
money,  and  all  the  goods  and  chattels,  plate,  jewels,  and  household  stuff,  and 
stock  upon  the  ground,  in  and  belonging  to  his  house  in  N.,  in  which  there  was 
£  400  in  money,  and  it  was  held  not  to  pass  by  the  bequest  The  reason  asagned 
for  the  decree  is  more  absurd,  if  possible,  than  the  decision  itself.  That  the 
£  400  is  a  considerable  sum,  and  the  testator  "  cannot  be  supposed  to  be  miscon- 
usant  of  its  being  in  the  house,"  and  had  he  intended  it  to  pass  by  the  will, 
"  he  would  not  have  couched  it  under  the  general  words  of  his  goods  and  chat- 
tels, but  would  at  first  have  given  her  £1600."  Such  and  similar  reasoning 
prevails,  with  some  exceptions,  in  all  the  early  cases  upon  wills,  which  must 
wholly  destroy  all  just  weight  attached  to  the  decisions,  except  as  they  have  been 
recognized  in  later  cases.  See  also  Sanders  v.  Earle,  2  Ch.  Hep.  98.  The 
reason  above  assigned  why  money  in  the  house  should  not  pass  under  general 
words,  viz.  that  the  testator  must  be  presumed  cognizant  of  its  existence  there, 
would  seem  to  be  the  best  of  all  reasons  why  it  should  pass.  And  whether  he 
knew  it  or  not,  if  the  money  was  at  the  decease  of  the  testator  in  a  condition 
to  come  within  the  just  import  of  the  words  of  the  will,  upon  the  established 
canons  of  modern  [construction,  of  giving  the  words  of  a  written  instrument 
their  natural  force  and  import,  it  would  undoubtedly  pass.  The  elaborate  case 
of  Swinfen  v,  Swinfen,  7  Jur.  N.  8.  89  (1861),  fully  recognizes  this  rule. 

It  has  been  held  that  a  direction  in  the  will  that "  all  my  property  consisting 
of  lands,"  &c.,  giving  an  extended  enumeration,  and  requiring  the  sale  at  poblic 
auction,  and  making  disposition  of  the  avails,  did  not  dispose  of  the  avails  of 
stock  directed  in  a  subsequent  portion  of  the  will  to  be  sold,  but  ordering  no 
disposition  of  the  avails,  and  that  they  must  be  regarded  as  intestate  estate  be- 
longing to  the  next  of  kin.    Fraser  o.  Alexander,  2  Dev.  Ch.  348. 
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pass  the   rerersiooary  interest  in    a  large    amount  of  bank- 
stock. 

(3.)  There  will  often  occur  some  circumstance,  in  the  direc- 
tion of  the  will,  in  regard  to  the  time  or  the  mode  of  expending 
a  contemplated  residuum,  which  will  enable  the  court  to  deter- 
mine, with  reasonable  certainty,  the  extent  of  estate  intended 
to  be  included  in  such  residuum.  Thus,  where  an  officer  in 
the  English  army,  under  orders  at  Cape  Town  to  return  to 
England,  after  bequeathing  small  legacies  and  directing  that 
certain  articles  should  be  sent  home  to  his  father,  ^^  begged  that 
the  remainder  of  his  money  and  effects  might  be  expended  in 
purchasing  a  suitable  present  for  his  godson,"  who  was  the  de- 
fendant in  the  suit,  and  the  son  of  the  paymaster  of  the  regi- 
ment; and  the  testator's  debts  and  legacies  having  been  paid, 
there  remained  in  the  hands  of  the  paymaster  JSII,  which  he 
retained  for  the  purpose  of  purchasing  a  present  for  his  son.  It 
appearing  that  the  testator  was  entitled  to  the  reversion  of  sums 
in  stocks  expectant  upon  the  death  of  his  father  and  mother, 
both  of  whom  were  living  at  the  time  of  his  decease,  it  was 
held  that  such  reversionary  interests  did  not  pass  under  the 
general  bequest  of  the  remainder  of  his  goods  and  effects,  to 
purchase  a  suitable  gift  for  his  godson.^ 

(4.)  Tiiere  is  a  class  of  cases,  of  which  Crichton  v.  Symes  ^^ 
is  one,  where  the  courts  seem  to  infer  that  a  bequest,  in  general 
terms,  of  all  the  testator's  goods,  which  it  is  here  declared  will 
in  general  carry  the  entire  residuum  of  the  estate,  cannot  have 
that  effect,  if  particular  portions  of  the  estate  are  subsequently 
given  to  other  persons.^^    And  it  would  seem  that  where  ^the 

^  Borton  v.  Danbar,  6  Jar.  N.  8.  1128.  The  Chancellor,  Lord  Campbell, 
here  places  considerable  stress  upon  the  fact,  that  this  bequest  was  expected  to 
be  expended  in  a  particular  mode,  and  in  a  reasonable  time  afVer  the  decease  of 
the  testator,  which  coold  not,  with  any  propriety,  be  required  to  wait  upon  the 
coming  in  of  a  reversion  dependent  upon  the  termination  of  two  lives. 

»  S  Atk.  61. 

*«  1  Jarman,  (ed.  1861,)  716. 
PAST  u.  87 
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general  bequest  is  followed  by  particular  legacies  to  the  same 
person,  there  is  more  ground  to  conjecture  that  the  testator 
might  not  have  intended  by  the  prior  general  words,  to  give  the 
entire  residue  of  the  estate,  but  it  is  scarcely  more  than  a  con- 
jecture.^* 

(5.)  And  it  is  obvious,  that  both  these  grounds  of  inference 
are  entirely  unsatisfactory;  since  the  testator  may  have  acci- 
dentally omitted  some  one  whom  he  intended  to  remember  in 
his  will,  until  after  the  insertion  of  the  residuary  clause ;  or  he 
may  have  chosen  to  begin  his  will  by  naming  the  residuary  leg- 
atee ;  or  he  may,  after  giving  particular  legacies  and  naming  one 
of  his  particular  legatees  as  the  residuary  legatee,  have  deemed 
it  proper  to  provide  against  the  possible  contingency  of  there 
being  no  residuum  of  his  estate  left,  by  giving  particular  leg- 
acies also  to  the  residuary  legatee,  by  which  he  would  bo  enabled 
to  come  in,  pari  passu,  with  the  other  legatees,  in  the  event  of 


^  Rawlings  v.  Jennings,  13  Yesey,  39.  Sir  William  Grant,  M.  R.,  here 
seems  to  place  great  stress  in  favor  of  the  restriction,  upon  the  fact  that  after 
the  use  of  general  words  sufficient  to  convey  the  entire  residue  of  the  perscxial 
estate,  the  testator  gave  particular  legacies  to  the  same  legatee,  which,  with  all 
due  deference,  we  venture  to  suggest,  is,  at  the  very  least,  a  very  ineonclunve 
reason,  since  it  is  not  uncommon  for  the  testator  to  begin  his  will  by  making 
provision  for  some  particular  person  as  his  general  residuary  legatee,  and  subse- 
quently to  make  particular  legacies  to  other  persons,  and  sometimes  to  the -same 
person. 

And  although,  in  such  cases,  it  is  more  common  to  except  from  the  operation 
of  such  residuary  clause,  in  whatever  part  of  the  will  it  appears,  all  portions 
of  the  estate  hereinbefore  or  hereafter  disposed  of,  such  an  exception  is  wholly 
unnecessary,  and  would  be  very  likely  to  be  omitted  by  one  who  comprehended 
precisely  how  much  it  was  needful  to  insert,  and  would  consequently  feel  more 
confidence  in  omitting  what  was  unnecessary.  And  although  it  is  more  common 
to  find  the  residuary  clause  in  wills  at  the  conclusion  of  the  instrument,  that  is 
by  no  means  a  uniform  practice ;  and  for  courts  of  justice  to  place  any  controll- 
ing stress  upon  such  inconclusive  circumstances,  tends  to  bring  everything  into 
doubt  and  confusion.  The  case  of  Rawlings  v.  Jennings  is  questioned  in  sabse- 
quent  cases.    Parker  v.  Marchant,  1  Y.  &  C,  C.  G.  290,  804. 
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a  deficiency  ia  the  estate  to  meet  all  claims.^^  Thus,  iu  Leigh- 
ton  V.  Bailie,^'^  the  testatrix  indorsed  upon  one  of  her  testa- 
mentary papers,  ^^  I  think  there  will  be  something  left,  after 
funeral  expenses  &g.  paid,  to  give  to  W.  B."  By  another 
testamentary  paper  sl^e  bequeathed  £500  to  W.  B.,  and  it  was 
held  that  under  the  first  paper  W.  B.  was  the  residuary  legatee. 
And  in  Parker  v.  Marchant^^^  a  bequest  to  the  testator's  wife  of 
''  all  my  jewels,  plate,  linen,  china,  carriages,  wines,  and  other 
goods,  chattels,  and  effects,  whatever,  as  her  own  goods  and 
chattels  forever,"  and  naming  her  executor,  was  held  to  carry 
the  residuum  of  the  estate.  And  it  is  here  said,  that  although 
the  words  ^^  goods,  chattels,  and  effects,"  may  frequently  be  con- 
sidered as  having  been  used  by  a  testator  in  a  restricted  sense, 
yet,  prima  facie,  their  import  is  general,  and  there  are  good 
grounds  for  considering  them  as  used  in  a  general  sense,  eitiier 
where  they  are  not  placed  in  connection  with  words  of  locality, 
or  where  they  follow  the  enumeration  of  specific  articles,  or 

"  Arnold  v,  Arnold,  2  Mj.  &  E.  865, 872, 873.  The  reasoning  of  the  learned 
jadge  here  goes  very  conclusively  to  show  that  there  is  yety  little  reliance  upon 
the  role  which  restricts  general  words,  following  a  particular  enumeration,  to 
the  same  kind  of  articles,  unless  there  be  something  in  the  context  clearly  indi- 
cating such  an  intention  in  the  mind  of  the  testator. 

"  3  My.  &  K.  267. 

"  1  Y.  &  C,  C.  C.  290.  This  whole  subject  is  here  very  extensively  and 
lucidly  discussed  by  a  very  learned  equity  judge.  Sir  J.  L.  Knight  Bruce^  Vice- 
Chancellor,  and  many  of  the  former  cases  reviewed-  It  is  hero  said  that 
f  ready  money  **  comprehends  money  of  the  testator  in  the  hands  of  his  banker. 
The  word  "  other,"  as  connected  with  a  residuary  clause  in  a  will,  does  not  have 
^e  effect  to  limit  its  extent,  as  where  the  testator  said,  *'  and  all  other  the  rest 
and  residue  of  my  personal  estate  of  what  nature  and  kind  soever,  and  where- 
soever, I  give,"  &c.,  and  it  was  held  that  these  words  standing  alone  would  con- 
stitute a  complete  residuary  bequest.  Martin  v.  Glover,  1  Coll.  269  ;  Rogers  v. 
Thomas,  2  Keen,  8. 

We  have  before  stated  that  a  bequest  or  assignment  of  what  the  testator  or 
assignor  is  now  possessed  of,  will  not  pass  future  acquired  estate.  See  also  Pope 
0.  Whitcombe,  3  Russ.  124;  Re  Wright's  Trusts,  15  Beav.  367;  Ivison  v.  Gas- 
not,  3  DeG.,  M.  &  G.  958 ;  Lewis  v.  Rogers,  1  C,  M.  &  R.  48. 
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where  there  are  no  expressions  in  the  will  showing  a  doubt  in 
the  testator's  mind  as  to  the  comprehensiveness  of  the  terms 
used. 

(6.)  We  readily  perceive,  that  where  the  testator  uses  general 
words,  capable  of  comprehending  a  particular  species  of  prop- 
erty, and  immediately  thereafter  makes  a  particular  bequest  of 
this  particular  species  of  property  to  the  same  person,  it  does 
raise  a  kind  of  presumption  that  the  testator  might  not  have 
understood  his  former  language  as  including  it.  But  this  is  by 
no   means  certain,  since  the  specific  enumeration   may  have 

been  intended  to  guard  against  misconstruction,  and,  as  already 
suggested,  it  may  have  been  resorted  to  for  the  purpose  of 
guarding  against  the  possible  contingency  of  the  residuary 
legatee  being  cut  down  in  his  portion,  by  reason  of  a  deficiency 
of  assets.^^  And  the  same  application  must  be  made  of  all 
these  grounds  of  restricting  such  general  expressions  within 
narrower  limits.  They  may  help  to  aid  a  doubtful  construction, 
but  in  themselves  alone  are  scarcely  reliable,  as  a  sole  ground 
of  diverting  the  words  of  the  bequest  from  their  natural  and 
obvious  import.  Hence  it  has  been  more  generally  held,  espe- 
cially in  the  more  recent  cases,  that  something  more  is  requisite 
for  that  purpose  than  the  mere  enumeration  of  certain  specific 

^  I  Jarman,  717;  Timewell  v.  Perkins,  2  Atk.  102,  103;  In  re  Kendall's 
Trasts,  14  Bear.  608.  Tbb  is  where  the  testator  bequeathed  to  his  mother  "  all 
and  everything  he  died  .possessed  of,  namely,  money,  plate,  books,"  and  other 
enumerated  articles,  for  her  sole  use.  "  And  lest  there  be  any  dispute,  he  de- 
clared again  that  he  lefl  her  everything  he  died  possessed  of  for  her  sole  use,  as 
above  stated."  It  was  held  that  the  whole  residue  passed,  and  that  the  bequest 
was  not  restricted  to  the  enumerated  articles  and  others  ejusdem  generis. 

.  The  Master  of  the  Rolls,  Sir  John  RomiUy^  said :  *'  As  a  general  rule,  I  should 
consider  that  where  a  testator  expresses  that  he  gives  to  A  everything  he 
dies  possessed  of,  and  afterwards  enumerates  what  it  is  that  he  itUends  to  give,  the 
bequest  would  be  confined  to  the  specific  enumeration."  This,  as  it  seems  to 
us,  brings  this  class  of  exceptions  to  one  very  intelligible  point,  and  almost  the 
only  one  to  be  extracted  from  the  cases.  How  extensive  its  application  may  be, 
is  more  questionable,  perhaps. 
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kinds  of  estate  to  go  to  the  same  legatee,  whether  it  precede  or 
follow  the  general  bequest.  Thus,  where  tlie  testator  gave  ^^  all 
the  rest,  residue,  and  remainder  of  my  estate  and  effects,  what- 
soever and  wheresoever,  —  canal  shares,  plate,  linen,  china,  and 
furniture,"  —  it  was  held  to  carry  the  entire  residuary  personal 
estate,  and  not  to  be  limited  to  things  ejusdem  generis  with 
those  specified.  ^  The  learned  judge  said,  with  reference  to  the 
cases  cited  as  tending  to  favor  a  limited  construction  of  the 
general  words,  being  followed  by  a  specific  enumeration :  ^^  I 
think  those  authorities  do  not  affect  or  touch  the  case  before 
me."     The  words  of  the  ^'  enumeration  are  not  words  of  restric-. 

tion.^    They  are  rather  words  of  enlargement Such  an 

enumeration,  under  a  videlicet,  a  much  more  restrictive  expres- 
sion, has  been  held  only  a  definitive  enumeration,  not  a  restric- 
tion to  the  specific  articles.'*^ 

(7.)  It  seems  to  have  been  determined,  that  whenever  legacies 
are  given,  payable  out  of  the  estate,  the  gifl  of  the  '^  residue  of 
the  money  "  will  include  all  the  personal  estate.^  In  one  of  the 
earlier  cases,  where  the  testator  gave  sums  of  money  out  of  his 
estate,  *^  and  whatever  remained  of  moneys  "  to  the  children  of 
the  testatrix's  relative,  at  the  conclusion  of  her  will,  she  having 
given  particular  legacies  to  the  father  and  each  of  the  children 
in  the  body  of  the  will,  it  was  held  to  carry  the  general  residu- 
ary personal  estate.®    And  in  another  case,^^  where  the  testator 


*  Fisher  v.  Hepburn,  14  Beav.  626. 

"  Bridges  v.  Bridges,  S  Vin.  Ab.  Devise,  O.  b.  pi.  18. 
*■  Cowling  V,  Cowling,  26  Beav.  449. 

*  Dowaon  v.  Gaskoin,  2  Keen,  14. 

**  Waite  9.  Combes,  5  DeG.  &  S.  676.  The  word  "  money,*'  in  a  strict  sense, 
will  not  include  even  public  stocks.  Gosden  v.  Dotterill,  1  My.  &  E.  66  ;  Lowe 
V.  Thomas,  5  DeG.,  M.  &  G.  315;  s.  c.  Kay,  369;  Lynn  v.  Kerridge,  Rep. 
temp.  Hardw.  172.  The  word  **  money  **  is  (^n  used,  popularly,  as  equivalent 
to  property,  and  accordingly  has  received  a  similar  construction  in  some  of  the 
cases  upon  wills.  Mr.  Jarman,  (vol.  L  730,  n.,)  regards  the  word  **  money  "  in  its 
strict  sense  as  including  bank-notes,  (Downing  v,  Townsend,  Amb.  2S0,)  and 

84  ♦ 
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directed  his  executors  '^to  take  and  receive  all  moneys  that 
might  be  in  his  possession  or  due  to  him  at  the  time  of  his  de- 
cease," and  invest  it  for  his  wife  for  life,  it  was  held,  that  there 
being  no  other  mode  of  giving  effect  to  the  word  ^'  moneys,"  it 
must  be  regarded  as  ^equivalent  to  a  gift  of  the  general  personal 
estate. 

(8.)  And  where  the  testatrix  revoked  a  residuary  bequest,  as 
to  plate,  linen,  household  goods,  and  other  effects  (money  ex- 
cepted), it  was  held  that  by  excepting  money  from  •'*  other 
effects,"  she  had  manifested  such  an  intention  to  use  the  words 
in  a  more  extended  sense  than  that  of  the  same  class  of  articles 
before  enumerated,  that  the  court  must  suppose  she  used  the 
words  in  their  general  and  unlimited  sense.^    And  in  Bennet 

exchequer  bills  and  other  securities  passing  as  the  representative  of  money. 
So  also  it  may  include  bills  of  exchange  indorsed  blank.  Collins  v.  Martin,  1 
B.  &  P.  648,  651 ;  Wookey  v.  Pole,  4  B.  &  Aid.  1.  And  in  Shelmer's  Case, 
Gilb.  Eq.  Rep.  200,  money  was  held  to  comprise  mortgage  securities.  But,  as 
we  have  before  stated,  money  in  a  particular  place  will  not  embrace  choses  in 
action  or  securities  for  money.  Popham  v.  Lady  Aylesbury,  Amb.  68 ;  Brooke 
V,  Turner,  7  Sim.  671 ;  Marquis  of  Hertford  v.  Lord  Lowther,  7  Beav.  1 ;  1 
Jarman,  730,  n.  Cash  and  ready  money  are  terms  of  still  more  limited  extent. 
In  re  Powell's  Trust,  Johns.  (Eng.  Ch.)  49 ;  Manning  v.  Purcell,  7  De6.,M.  &  G« 
55.  But,  as  before  stated,  it  will  include  money  of  the  testator  in  the  hands  of  his 
banker.  Parker  v,  Marchant,  1  Y.  &  C,  C.  C.  290.  And  such  a  balance  of  cash 
on  a  banker's  account  will  pass  under  a  bequest  of  debts  due  the  testator.  Carr  v. 
Can*,  1  Mer.  541,  n.  But  a  reyocation  of  all  *'  moneys  bequeathed  "  was  held 
to  extend  to  stock  legacies.  Barclay  v,  Maskelyne,  5  Jur.  n.  8.  12.  Securities 
for  money  will  include  bills,  notes^  mortgages,  stock  in  the  funds,  railway  deben- 
tures (which  is  what  we  call  railway  bonds),  policies  on  life,  but  not  shares  in 
joint-stock  companies.  1  Jarman,  731 ;  Dicks  v,  Lambert,  4  Yesey,  725 ;  Bes- 
coby  V.  Pack,  1  Sim.  &  Stu.  500 ;  4  Y.  &  Coll.  572.  The  funds,  or  the  public 
funds,  generally,  mean  goyemment  stock  of  the  country ;  and  '*  foreign  funds  " 
has  been  held  to  import  the  stocks  of  foreign  goyemments.  Ellis  v,  Eden,  23 
Beay.  543.  But  "  funds  "  will  not  include  bank-stock.  Slingsby  v.  Grainger, 
7  Ho.  Lds.  Cas.  273  ;  s.  c.  5  Jur.  n.  8.  1111.  Nor  East  India  stock.  Brown  v. 
Brown,  4  E.  &  J.  704.  Nor  unfunded  exchequer  bills,  unless  there  is  nothing 
else  to  which  it  can  more  appropriately  apply.  Mangin  v.  Mangin,  16  Beay.  300. 
*  Hotham  v.  Sutton,  15  Yesey,  819.    Lord  Eldon,  more  than  once  in  the 
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17.  Batchelor,^  Lord  Thurlow  construed  the  use  of  specific  enu- 
meration, in  connection  with  general  words  sufficient  to  em- 
brace all  the  things  enumerated,  as  intended  to  give  more 
perspicuity  to  the  bequest,  and  to  avoid  all  possible  miscon- 
struction.^   And  there  are  many  other  cases  which  seem  to 


course  of  this  opinion,  allndes  to  the  fact  that  the  testatrix,  **  if  she  was  here, 
would  decide  **  the  questions  raised  differently  from  the  court  His  lordship  said : 
*'  The  doctrine  appears  now  to  be  settled  in  this  court,  that  the  words  *  other 
effects,'  in  general,  mean  effects  ejusdem  generis  ** ;  but  at  the  same  time  saving 
it  was  not  the  sense  in  which  the  testatrix  had  used  them  in  this  case,  as  already 
stated  in  the  text.  It  does  seem  rather  humiliating  to  cling  with  such  tenacity 
to  general  rules  of  construction,  which  confessedly  lead  us,  in  the  majority  of 
instances,  one  side  of  the  obvious  import  of  the  words  used  in  tde  mind  of  the 
testator.  It  would  seem  wiser  and  better  to  allow  such  latitude  of  construction, 
that  where  general  rules  clearly  led  us  one  side  of  the  testator's  intent,  that  we 
could  give  them  such  qualification  as  was  requisite  to  reach  the  testator's  clearly 
expressed  purpose.  This  idea  is  well  expressed  by  a  distinguished  equity  judge, 
Sir  John  Romilly,  M.  R.,  in  Cowling  v.  Cowling,  26  Beav.  449,  453  (1859)  :  ''  I 
doubt  very  much  whether  any  rule  can  be  laid  down.  It  would  seem  difficult  to 
justify  this  conclusion,  —  that  if  sufficient  he  found  in  a  will  to  show  that  the 
testator  intended  the  stock  to  pass,  still  that  the  word  should  not  be  sufficient  to 
effectuate  that  intention  without  explanatory  context." 

We  do  not  intend  to  justify  the  rule  of  construction  of  the  words  of  the  will 
adopted  in  many  of  the  early  English  cases,  and  in  perhaps  the  majority  of  the 
early  American  cases,  that  the  court  may  disregard  all  general  rules  of  construc- 
tion, and  allow  themselves  to  be  led  blindfold  in  pursuit  of  some  conjectural 
intent  of  the  testator  gathered  from  general  speculation  upon  the  state  and  con- 
dition of  the  testator's  property  and  family,  as  well  as  from  the  natural  import 
of  the  words  used,  and  oflen  in  conflict  with  the  plain  import  of  the  language 
used.  But  we  cannot  forbear  to  say,  that  where  the  intention  of  the  testator  is 
made  clear  by  the  terms  of  the  will,  with  reference  to  the  subject-matter,  courts 
ooght  not  to  be  required  to  depart  from  such  intention  out  of  deference  to  any 
arbitrary  canon  of  construction.  And  when  they  do  that,  it  would  surely  be  a 
Tery  questionable  ground  of  exultation,  that  the  court  were  following  general 
rules  of  law  at  the  expense  of  the  justice  of  the  particular  case.  That  may 
sometimes  be  required,  but  if  so,  it  should  be  done  sorrowfully  rather  than  boast- 
fully. 
•  3  Br.  C.  C.  28 ;  8.  c.  1  Ves.  Jr.  63. 
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favor  giving  general  words,  used  in  connection  with  a  specific 
enumeration  of  articles,  their  natural  force  and  import.^ 

(9.)  The  learned  author  of  the  treatise  on  wills,^  thus  sums 
up  the  result  of  his  review  of  the  cases  upon  this  point :  *^  These 
cases  indicate  the  disposition  of  the  judges  of  the  present  day 
to  adhere  to  the  sound  rule,  which  gives  to  words  of  a  compre- 
hensive import  their  full  extent  of  operation,  unless  some  very 
distinct  ground  can  be  collected  from  the  context  for  consider^ 
lug  them  as  used  in  a  special  and  restricted  sense."  And  one 
of  the  most  common  grounds  of  inferring  the  limited  significa- 
tion of  general  terms,  which  might,  in  their  more  enlarged  sense, 
include  the  general  residue  of  the  estate  or  of  the  personal 
property,  is,  that  in  some  other  portion  of  the  instrument  a 
clearly  defined  residuary  clause  is  found,  which,  as  no  testator 
would  designedly  create  two  residuary  legatees,  must  very  clearly 
show  that  one  or  the  other  was  not  so  intended.  As  in  the 
case^  of  a  bequest  of  all  my  household  goods,  and  other  goods, 
plate,  and  stock,  within  doors  and  without,  and  a  further  be- 
quest to  another  person  of  the  residue  of  the  personal  estate : 
the  question  was  whether  the  testator's  ready  money,  cash,  and 
bonds  shoidd  pass  by  the  first  bequest,  and  it  was  held  that  it 
did  not,  for  then  the  bequest  of  the  residue  would  be  void. 

(10.)  And  there  are  cases  where  terms,  even  less  comprehen- 
sive than  those  which  we  have  been  considering,  have,  from 
their  relation,  been  held  to  carry  the  entire  residue  of  the  estate. 
Thus,  a  bequest  of  ^^  household  furniture,  goods,  ready  money, 

*  Fleming  v.  Barrows,  1  Rubs.  276 ;  Sutton  v.  Sharp,  id.  146 ;  Kendall  v. 
Kendall,  4.  Buss.  860. 

»  1  Jarman,  (ed.  1861,)  724. 

"  Woolcomb  V.  Woolcomb,  8  P.  Wms.  112.  And  in  the  case  of  Lamphier  r. 
Despard,  2  Dm.  &  War.  59,  upon  a  bequest  of  **all  his  household  furniture,  plate, 
linen,  and  all  other  chattel  property  that  he  might  die  seised  or  possessed  of," 
with  a  subsequent  residuary  bequest,  Lord  St,  Leonards,  then  Chancellor  of 
Ireland,  held,  that  the  first  bequest  must  be  restricted  to  chattel  property  ejus- 
dem  generis. 
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debts,  and  securities,"  was  held  to  comprise  the  whole  residuary 
personal  estate.**  Sir  TT.  Page  Wood,  V.  C,  here  said :  "  Goods 
is   a  very  large  and  comprehensiye  word Out  of  the 

*  Aviaon  v.  Simpson,  Johns.  (Eng.  Ch.)  48.  Considerable  dlacussion  will 
be  found  in  the  books  in  regard  to  the  extent  of  particular  words.  **  Ready 
money  "  is  one  of  the  terms  which  has  been  applied,  with  some  degree  of  in- 
equality, to  different  cases.  It  has  been  held  to  embrace  money  on  deposit  in  a 
sayings  bank,  after  notice  requiring  payment,  it  being  subject  to  the  order  of 
the  testatrix.  But  sums  secured  on  notes  will  not  pass  as  ready  money.  In  re 
Powell's  Trusts,  Johns.  49.  The  words  "  household  goods  "  or  **  furniture  "  will 
include  pictures  hung  up,  and  plate,  and  house  linen,  and  china,  but  not  books. 
Kelly  r.  Powlet,  Amb.  605.  But  the  furniture  of  a  particular  house  inll  not 
include  plate  which  the  testator  carried  with  him  when  he  removed  from  one 
bouse  to  another.  Frankly n  v.  Earl  of  Burlington,  Free,  in  Oh.  251.  The 
Lord  Keeper  was  of  opinion  that  furniture,  in  a  large  sense,  "  takes  in  plate," 
but  not  here,  as  this  plate  is  no  more  the  furniture  of  one  house  than  another, 
being  rather  ambulant  with  the  person  of  the  testator.  Prize-medals,  coins,  and 
trinkets,  if  framed  and  hung,  or  otherwise  disposed  for  ornament,  will  pass  as  fur- 
niture. Cremome  r.  Antrobus,  5  Ross.  SI 2,  321 ;  1  Jarman,  721,  n.  So  also  of 
current  coin,  if  curious  and  kept  with  medals.    Bridgman  v.  Dove,  S  Atk.  201. 

Under  a  bequest  of  a  house,  with  all  the  furniture  and  stock  of  carriages  and 
horses  and  other  live  and  dead  stock,  for  life,  it  was  held  that  plate  passed,  but 
that  wine  and  books  did  not  Porter  v,  Toumay,  3  Yesey,  311.  See  also 
Pratt  V.  Jackson,  2  P.  Wms.  302 ;  Birch  v.  Dawson,  2  Ad.  &  Ellis,  37 ;  Cole  t;. 
Fitzgerald,  1  Sim.  &  Stu.  189 ;  Bunn  v,  Winthrop,  1  Johns.  Ch.  329,  338. 

Under  a  bequest  of  furniture  and  all  other  articles  of  domestic  use  or  orna- 
ment, it  was  held  that  books  in  a  dwelling-house  would  pass.  Comewall  o. 
Comewall,  1 2  Sim.  298,  803.  And  although  this  decision  has  been  doabted,  (1  Jar- 
man,  722,  and  note,)  it  seems  to  rest  upon  very  satisfactory  grounds.  **  Household 
furniture  and  other  household  effects  "  will  extend  to  all  that  is  in  the  house  for 
use,  consumption,  or  ornament,  such  as  pistols,  apparatus  for  turning,  models, 
pictures,  organ,  parrot,  books,  wine,  and  liquors,  .but  not  to  a  pony,  or  cow,  or 
fowling-piece.  1  Jarman,  722.  "Movables"  unrestrained  will  comprehend 
all  personalty.  Steignes  v.  Steignes,  Moseley,  296 ;  1  Jarman,  supra.  Articles 
temporarily  removed  from  a  house  will  be  treated  the  same  as  if  remaining 
tiiere,  but  not  where  permanently  removed.  Heseltine  v.  Heseltine,  3  Madd. 
276 ;  Spencer  v.  Spencer,  21  Beav.  548.  Or  when  intended  to  be  carried 
there,  Sut  not  in  fact  removed.  Lord  Brooke  v.  Earl  of  Warwick,  2  DeG.  & 
Sm.  425. 
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things  80  given  all  debts  are  to  be  paid.    I  find  no  residuary 
gift,  unless  it  be  contained  in  the  clause  in  question." 

4.  It  seems  to  be  well  settled  that  a  residuary  bequest  as  to 
personal  estate,  —  for  it  is  otherwise  as  to  real,  —  carries  not 
only  every  thing  not  attempted  to  be  disposed  of,  but  every  thing 
which  turns  out  not  to  have  been  effectually  disposed  of,  as  void 
legacies  and  lapsed  legacies.  A  presumption  arises  in  favor  of 
the  residuary  legatee,  as  to  personalty,  against  every  other  per- 
son except  the  particular  legatee.  The  testator  is  supposed  to 
give  it  away  from  the  residuary  legatee,  only  for  the  sake  of  the 
particular  legatee.^^ 

5.  The  courts  have  for  a  long  time  inclined  very  decidedly 
against  adopting  any  construction  of  wills,  which  would  result 
in  partial  intestacy,  unless  absolutely  forced  upon  them.  This 
has  been  done  partly  as  a  rule  of  policy,  perhaps,  but  mainly  as 
one  calculated  to  carry  into  effect  the  presumed  intention  of  the 
testator.  For  the  fact  of  making  a  will  raises  a  very  strong  pre- 
sumption against  any  expectation  or  desire  on  the  part  of  the 


"^  Cambridge  v.  Boas,  8  Yesey,  12,  25 ;  Leake  v,  Robinson,  2  Mer.  363,  393 ; 
Reynolds  v,  Kortwright,  18  Beav.  417,  427.  The  learned  judge  here  said: 
^  The  result  is  that  everything  which  is  ill  given  falls  into  the  residue,  ....  for 
which  Leake  v.  Robinson  was  citfed,  but  for  which  it  is  not  necessary  to  cite  any 
case.^  This  rule  is  thus  stated  in  Ring  v.  Strong,  9  Paige,  94,  by  an  experi- 
enced judge.  A  general  residuary  bequest  of  personal  estate,  or  of  chattels 
real,  carries  to  the  residuary  legatee  not  only  such  estate  and  such  interests 
therein  as  the  testator  did  not  attempt  to  dispose  of  by  his  will,  but  also  such  as 
by  lapse  or  otherwise  have  not  in  fact  been  effectually  disposed  of  by  him.  The 
reporter,  himself  an  experienced  and  learned  lawyer,  here  refers  to  the  follow- 
ing American  cases  in  support  of  the  foregoing  proposition,  which  he  has  in- 
serted in  the  head-note  of  the  case.  Banks  v,  Phelan,  4  Barb.  Sup.  Ct.  80 ; 
King  v.  WoodhuU,  3  £dw.  Ch.  79 ;  Taylor  v:  Lucas,  4  Hawks.  ^15 ;  James  v. 
James,  4  Paige,  115;  Gore  v,  Stevens,  1  Dana,  201,  206  ;  Floyd  v.  Barker,  1  Dana, 
480 ;  Frazier  v.  Frazier,  2  Leigh,  642 ;  Trippe  v.  Frazier,  4  ELar.  &  J.  446  ;  Peay 
V.  Barber,  1  Hill,  97 ;  Sinkler  v.  Sinkler,  2  Dessaus.  127.  See  also  Roe  v.  Avis, 
4  T.  R  605 ;  Church  v.  Mundy,  12  Vesey,  426  ;  Welby  v.  Welby,  2  V.  &  B. 
187. 
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testator,  of  leaving  any  portion  of  his  estate  beyond  the  opera- 
tion of  his  will.  Hence,  where  a  general  residuary  bequest  was 
accompanied  with  expressions  favoring  a  more  limited  construc- 
tion, and  pointing  only  to  a  particular  surplus,  beyond  the  prop- 
erty specifically  mentioned,  it  was  nevertheless  held  to  pass  the 
residuum  of  his  property  at  the  time  of  his  decease,  as  well  that 
which  he  held  at  the  date  of  the  will,  as  that  after  acquired. 
Lord  Eldon  here  said  that  was  the  general  rule  in  regard  to  re- 
siduary bequests,  to  avoid  partial  intestacy,  and  that  it  required 
very  special  words  to  confine  a  residuary  bequest  to  the  prop- 
erty belonging  to  the  testator  at  the  date  of  his  will.^ 


"  Attomej-General  v.  Johnstone,  Amb.  577.  In  this  case,  where  the  residue 
was  given  as  ^  the  small  remainder  of  my  personal  estate/'  and  some  query  had 
heen  expressed  whether  it  would  amount  to  £lOO,  it  was  held  not  to  include 
'  tbe  lapsed  legacies  amounting  to  £20,000.  The  Chancellor,  Lord  Camden,  here 
conadered  that  the  testator  had  limited  the  residuum  to  what  should  remain 
aboTe  the  amount  of  all  the  legacies  in  the  mil,  whether  valid  or  not,  and 
whether  they  should  have  to  be  paid,  or  not.  It  was  therefore  more  in  the 
nature  of  a  particular  than  of  a  residuary  legacy.  And  in  Davers  v.  Dewes, 
3  P.  Wms.  40,  where  the  testator  gave  the  residue  of  his  estate  not  before  dis- 
posed of,  or  reserved  to  be  disposed  of  by  a  codicil,  having  reserved  the  goods 
and  furniture  in  a  particular  house  to  be  disposed  of  in  that  mode,  but  which 
was  never  done,  it  was  held  that  the  residuary  legatee  should  not  take  the 
estate  thus  reserved,  since  it  was  specifically  excepted  from  the  operation  of  the 
residuary  clause,  and  should  therefore  go  to  the  next  of  kin,  according  to  the 
statute  of  distributions.  This  question  is  examined  in  Evans  v.  Jones,  2  Coll. 
516,  where  it  is  held  that  the  special  exception  of  certain  property  from  the  resid- 
uary bequest,  and  giving  that  to  another,  which  failed  by  an  event  analogous  to 
a  lapse,  will  not  prevent  the  excepted  property  from  going  to  the  residuary 
legatee.  And  a  similar  view  is  maintained  in  James  v.  Irving,  10  Beav. 
276.  See  also  Sheffield  v.  Lord  Orrery,  8  Atk.  282,  286  ;  Thompson  v.  White- 
lock,  4  DeG.  &  J.  490.  And  a  prior  definition  of  what  should  constitute  a 
residaum  was  held  not  to  restrict  the  operation  of  the  residuary  bequest.  Mark- 
ham  V.  Ivatt,  20  Beav.  579. 

And  where  the  property  in  question  was  excepted  from  the  operation  of  the 
residuary  clause,  in  order  to  be  given  in  trust  for  the  benefit  of  other  parties, 
which  fiiiled  in  consequence  of  the  indefinite  manner  in  which  the  trust  was  ex- 
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6.  In  Roberts  v.  Cooke,^  a  general  residuary  disposition  of  real 
and  personal  estate,  '^  not  hereinbefore  specifically  disposed  of/' 
was  held  to  comprehend  specific  legacies  lapsed,  the  word 
"  specifically  "  being  construed  "  particularly."  And  where  the 
testator  provided  for  the  investment  of  all  his  estate  in  three 
per  cent  consols,  JC3700  already  being  so  invested,  and  out  of 
the  dividends  directed  his  executors  to  pay  one  annuity  of  £20 
and  one  of  X30,  and  in  a  subsequent  part  of  his  will  gave  aU 
his  household  furniture  and  all  his  property  of  every  kind,  not 
specified  above^  to  his  wife,  it  was  held  that  the  capital  produc- 
ing the  annuity  passed  to  his  wife,  subject  to  the  payment  of 
the  annuities.^ 

pressed  in  the  will,  it  was  held  to  fall  to  the  share  of  the  residuary  legatee 
Bernard  t;.  Minshull,  Johns;  (Eng.  Ch.)  276.  Vice-Chancellor  Wood  here 
said :  "  All  you  have  to  consider  is,  whether  the  property  is  excepted  in  order' 
to  take  it  away,  under  ail  circumstances  and  for  all  purposes,  from  the  persons  to 
whom  the  rest  of  the  property  is  given,  or  whether  it  is  excepted  merely  for  the 
purpose  of  giving  it  to  somebody  else.  1£  the  latter,  and  the  gift  to  somebody 
else  fails,  the  donees  of  all  except  this  property  are  entitled  to  take  the  whole." 
The  cases  are  here  very  extensively  examined,  and;  amoqg  others  already  re- 
ferred to,  the  following  not  before  referred  to  under  this  point  £asum  v. 
Appleford,  5  My.  &  Cr.  56,  61,  62 ;  Doe  v.  Pearson,  6  East,  173, 181 ;  Upjohn  v. 
Upjohn,  7  Beav.  59 ;  Circuitt  v.  Perry,  23  Beav.  275 ;  Pomfret  v,  Perring,  5 
DeG.,  M.  &  G.  775  ;  Oke  v.  Heath,  1  Yes.  Sen.  135 ;  Page  v.  Leapingweilf  18 
Vesey,  463. 

But  in  the  case  of  Wainman  t^.  Field,  Kay,  507,  the  testator  made  a  general 
bequest  to  trustees,  from  which  he  excepted  certain  leasehold  estates  which  he 
declared  his  intention  to  exonerate  from  all  charge  for  the  payment  of  his 
debts,  which  he  specially  charged  upon  the  general  fund,  the  remainder  of 
which  constituted  the  residuary  bequest.  The  leaseholds  were  given  in  a  man- 
ner void  for  remoteness,  and  the  question  was  whether  they  passed  to  the  resid- 
uary legatee ;  and  the  same  learned  judge  held,  that  the  intention  of  the  testator 
must  be  expressly  disregarded  in  reference  to  exonerating  the  leaseholds  from 
the  trusts  of  the  residuum,  if  they  were  allowed  to  fall  into  that-fund,  and  there- 
fore held  this  did  not 

"16  Vesey,  451.  See  also  Brown  v.  Higgs,  4  Yesey,  708 ;  Maberly  v.  Strode, 
8  Vesey,  450. 

^  Clowes   V,    Clowes,    9    Sim.    403.    There   is   an   important  distinction 
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7.  There  is  an  important  distinction  in  principle,  and  which 
is  adverted  to  in  many  of  the  cases,  between  an  enumeration 
of  particulars,  either  preceded  or  followed  by  general  words, 
whether  the  enumeration  is  by  way  of  limitation,  as  by  a  vide- 
Ucet,  or  other  similar  form  of  expression,  showing  to  what  the 
general  words  were  intended  to  apply,  and  an  enumeration  of 
particulars  which  is  regarded  as  imperfect,  and  a  mere  approxi- 
mation or  specimen  of  the  whole,  the  general  words  being  in- 
tended to  embrace  everything  coming  within  the  range  of  their 
ordinary  import.  This  distinction  will  be  found  important  to  be 
borne  in  mind,  and  it  is  one  very  much  regarded  in  the  later 
English  cases.  As  where  a  British  subject,  domiciled  in  Russia, 
in  making  his  will,  first  declared  that  he  thereby  disposed  of  all 
his  property,  and,  after  directing  his  property  in  Russia  con- 
verted into  money,  proceeded  to  dispose  of  ^^  the  money  proceeds 
of  all  the  above,  as  also  the  whole  of  my  capital  which  shall 
remain  with  me,  after  my  death,  in  ready  money,  and  in  bank 
billets,  belonging  to  me."  It  was  proved  that  ^^  bank  billets  " 
were  a  species  of  Russian  negotiable  securities.  It  was  held 
that  the  terms,  ^^  in  ready  money  and  lank  billets ^^^  restricted  the 
former  general  words  within  the  limits  of  the  latter  terms,  and 
that  a  considerable  portion  of  the  testator's  estate  in  the  Eng- 
lish funds  did  not  pass  under  the  will.^ 

8.  But  where  a  portion  of  the  residuary  bequest  fails  to 

alreafily  stated,  between  a  Toid  or  lapsed  bequest  of  personal  estate,  and  a  void 

or  lapsed  devise  of  real  estate,  ivliich  obtains  both  in  England  and  America. 

The  former  falls  into  the  residuum,  and  the  latter  goes  to  the  heir.     Cox  v. 

Harris,  17  Md.  R,  23,  81,  citing  Brown  v,  Higgs,  4  Yesey,  70S,  n.  6,  and  cases 

cited  (Sumner's  ed.).    Helms  t^.  Franciscus,  2  Bland,  (Md.  Dec.)  546, 560.    See 

also  Tongue  v.  Nutwell,  IS  Md.  R  415.    And  the  heir  having  taken  other  lands 

by  devise  under  the  will,  does  not  prevent  his  taking  such  land  as  fails  to  be 

delved  effectually  by  the  testator.    This  does  not  present  a  case  where  the  heir 

is  bound  to  make  an  election.    Tongue  v.  Nutwell,  17  Md.  R.  212.    Courts 

fiivor  such  a  construction  as  to  give  the  real  estate  to  the  heir.    Ridgeley  v.  Bond, 

18  Md.  B.  433. 

•  Wylie  V.  Wylie,  1  DeG.,  F.  &  J.  410 ;  s.  c.  6  Jur.  n.  s.  259, 
PABT  n.  88 
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become  operative  at  the  death  of  the  testator,  in  the  manner  pro- 
vided, the  portion  thus  failing  will  not  go  to  increase  the  other 
portions  of  the  residuum,  as  a  residue  of  residue.^  The  case 
just  referred  to^  was  where  the  testator  gave  his  residuary  estate 
equally  between  his  two  daughters ;  but  in  the  event  of  either 
dying  without  children,  which  happened,  of  the  moiety  of  the 
one  so  dying  he  gave  £500  to  H.,  and  the  remainder  to  the  other 
sister.  The  testator  revoked  the  bequest  of  X50O  without  mak^ 
ing  any  fresh  disposition  of  it,  and  it  was  held  that  it  went  to 
the  next  of  kin,  as  estate  undisposed  of.  ^^  Residue,"  said  the 
learned  judge,  ^'  means  all  of  which  no  effectual  disposition  is 
made  by  the  will  other  than  the  residuary  clause.  In  the  in- 
stance of  a  residue  given  in  moieties,  to  hold  that  one  moiety 
lapsing  shall  accrue  to  the  other,  would  be  to  hold  that  a  gift  of 
a  moiety  shall  eventually  carry  the  whole."  And  still  it  is  not 
very  apparent  how  the  above  reasoning  may  not  apply  with 
equal  force  to  a  gift  of  a  residue,  after  particular  legacies,  which 
is  really  rendered  as  definite,  by  deducting  the  prior  legacies,  as 
if  it  had  been  expressed,  as  one  half,  or  one  eighth,  or  any  other 
definite  proportion  of  the  estate.  And  to  adopt  the  principle  that 
if  all  the  particular  legacies  lapse,  the  residuary  clause  shall  carry 

^  Skiymsher  v,  Northcote,  1  Swanst.  566.  It  seems  to  ns  that  this  case  ia 
clearly  in  violation  of  the  principle  that  a  particular  legacy  which  fails,  goes  to 
the  residuary  legatee.  But  the  ground  upon  which  it  professes  to  go,  that 
the  failure  of  a  portion  of  the  residuary  bequest  will  not  go  to  increase  the 
balance  of  the  residuum,  however  difficult  it  may  be  to  comprehend  the  distinc- 
tion in  principle  between  that  rule  and  the  general  rule,  that  all  particular 
legacies  which  fail  go  to  swell  the  share  of  the  residuary  legatee,  is  nevertheless 
firmly  established  by  a  considerable  number  of  cases.  Simmons  t^.  Rudall,  1 
Sim.  K.  8.  115 ;  Mitford  v.  Reynolds,  1  Phill.  1S5.  But  the  last  case  is  similar 
to  Skrymsher  v,  Northcote,  supra.  And  in  s.  c.  16  Sim.  105,  it  is  decided,  that 
the  bequest  for  a  monument  having  failed,  the  amount  intended  for  that  pur- 
pose will  go  to  the  re^duary  legatee.  See  also  Lloyd  v,  Lloyd,  4  Beav.  281 ; 
Green  r.  Pertwee,  5  Hare,  249  ;  Humble  v.  Shore,  7  Hare,  247 ;  Gibson  v.  Hale, 
17  Sim.  129.  The  same  rule  obtains  in  the  American  courts.  Hart  v,  Marks, 
4  Bradf.  Sur.  Hep.  161 ;  McLoskey  v.  Reid,  id.  334. 


§  48.]  RESIDUARY  REQUESTS.  447 

tlie  vhole  estate,  involves  the  same  departure  from  the  expressed 
intention  of  the  testator,  as  where  the  residuary  clause  is  divided 
into  moieties,  and  one  of  them  fails,  to  let  it  go  to  the  other. 
But  this  distinction  is  based  upon  a  presumed  intention  of  the 
testator  to  give  his  whole  estate  to  the  residuary  legatee,  except 
as  it  shall  be  cut  down  by  the  deductions  necessary  to  meet  the 
particular  legacies.  But  in  regard  to  the  residuary  bequest, 
where  it  is  divided  into  distinct  portions,  no  such  presumption, 
as  to  increasing  the  several  portions  by  the  failure  of  the  others, 
can  so  directly  arise.  And  it  has  been  upon  this  presumed 
diflerence  of  probable  intention,  that  tlie  distinction  has  been 
made.  And  having  been  once  established,  upon  grounds  how- 
ever uncertain,  it  should  not  now  be  disregarded,  unless  upon 
some  satisfactory  grounds  arising  out  of  the  context  of  the  will, 
or  the  extrinsic  proof  of  circumstances  proper  to  be  received  in 
aid  of  the  construction. 

9.  There  is  a  class  of  cases,  where  the  residuary  bequest,  by 
reason  of  the  special  circumstances  of  the  case,^*^  has  been  con- 
strued as  a  particular  legacy,  not  liable  to  fail,  except  ratably 
with  the  other  legacies,  on  account  of  any  unexpected  deficiency 
of  the  estate,  or  to  be  augmented  by  the  unforeseen  failure  of 
the  other  legacies.  But  the  early  cases  upon  this  point  seem  to 
have  gone  a  good  deal  upon  the  ground  of  making  an  escape 
from  what  would  otherwise  become  a  severe  hardship,  and  have 
not  therefore  been  well  received  by  the  courts  or  the  profession.^ 


»  Djose  V,  Dyose,  1  P.  Wow.  805.  | 

"  The  case  last  cited  was  where  the  testator  gave  £3000  to  each  of  his  younger 
flons,  and  the  residue  to  his  oldest  son.  The  widow  married  again,  and  the  step- 
father squandered  the  estate,  so  that  if  the  younger  sons  were  paid  their  full  leg- 
acies, there  would  remain  but  a  pittance  for  the  oldest  son.  Lord  Coivper^  Chan- 
cellor, said,  ^'  The  testator  must,  at  the  making  of  his  will,  know  what  his  surplus 
would  amount  unto ;  and  that  he  meant  this  surplus  as  a  legacy  to  his  eldest  son. 
Whereupon  the  court  declared  it  ought  to  be  looked  upon  as  such  " ;  which  has 
been  regarded  as  making  such  a  will  for  the  testator  as  he  probably  would  desire 
to  have  made,  if  he  could  have  been  consulted  at  the  time  of  the  decision.    The 
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Bat  the  cases  upon  this  point,  which  seem  to  be  maintainable^ 
rest  upon  the  fact,  that  the  testator  has  in  his  will,  either  in  ex- 
press terms  or  by  reasonable  implication,  limited  the  extent  of 
the  residuary  bequest.^ 

10.  Questions  sometimes  arise  in  regard  to  the  extent  of  the 
word  *'  residue,"  as  used  in  a  will,  whether  it  was  intended  to 
apply  to  the  residue  of  the  whole  estate,  or  only  of  a  particular 
fund.  The  courts  haye  manifested  a  disposition  to  extend 
it  to  the  whole  estate,  when  there  was  no  other  residuary 
clause.^ 

11.  We  have  already  adverted  to  some  cases  where  the  courts 
have,  by  construction,  corrected  obvious  miscalculations  of  the 


case  has  not,  therefore,  been  approved.  Fonnerean  v.  Foyntz,  1  Br.  C.  C.  472; 
Ex  parte  Chadwin,  3  Swanst*  SSO ;  Humphreys  v.  Humphreys,  2  Cox,  184  \ 
Page  V.  Leapingwell,  18  Vesey,  463. 

•  Page  1?.  Leapingwell,  supra ;  Easum  v.  Appleford,  5  My.  &  Cr.  56 ;  Wright 
V.  Weston,  26  Bear.  429.  And  a  particular  residue  will  take  lapsed  legacies  be- 
longing to  that  particular  fund,  the  same  as  a  general  residue  in  ordinary  cases. 
DeTrafibrd  v.  Tempest,  21  Bear.  564.  See  also  Vivian  v.  Mortlock,  21  Bear. 
252  ;  Booth  v.  Alington,  6  DeG.,  M.  &  G.  613.  See  Re  Harries'  Trust,  Johns. 
(Eng.  Ch.)  199,  (1859,)  where  the  cases  are  carefully  examined  by  Yice-Chan- 
cellor  Page  Wood^  and  the  general  proposition  above  stated  maintained. 

*  Boys  r.  Morgan,  8  My.  &  Cr.  661.  In  Crooke  v.  DeVandes,  9  Vesey,  197, 
a  doubtful  bequest  of  the  residue  was  held  to  extend  to  the  residue  of  the  whole 
estate.  The  testator  directed  his  executors  to  invest  the  surplus  of  his  estate, 
after  the  payment  of  some  particular  legacies,  and  out  of  the  income  to  pay 
certain  annuities ;  and  "  all  the  remaining  interest  to  be  equally  divided  and 
paid  yearly  to  my  two  grandsons  or  their  children,"  &c.,  and  it  was  held  to  ex- 
tend to  the  fund  as  well  as  the  income.  The  Lord  Chancellor,  Eldan^  here  said : 
"  The  safest  course  is  to  abide  by  the  words,  unless  upon  the  whole  will  there  is 
something,  amounting  almost  to  demonstration,  that  the  plain  meaning  of  the 
words  is  not  the  meaning  of  the  testator."  This  is  undoubtedly  a  good  defini- 
tion of  the  full  ground  of  departure  from  the  primary  meaning  of  the  words  of 
the  will.  See  8.  c.  11  Vesey,  380.  But  see  Wilson  v.  Wilson,  11  Jur.  793,  794 ; 
Holford  V.  Wood,  4  Vesey,  76  ;  Wilde  v.  Holtzmeyer,  5  Vesey.  811 ;  Attorney- 
Greneral  v,  Goulding,  2  Br.  C.  C.  428,  where  general  terms  receive  a  more 
limited  construction. 


§  48.]  SUBJECT  MATTES  OF  BEQUESTS.  449 

testator,  apparent  upon  the  face  of  the  will.^^  There  are  many 
others  of  the  same  character,  from  which  it  may  be  safely  de- 
clared, that  any  mistake,  apparent  upon  the  face  of  the  will,  in 
such  form  as  to  leave  no  reasonable  doubt  of  the  testator's  inten- 
tion, and  especially  where  it  is  the  result  of  miscalculation  of 
figures,  whereby  the  amount  of  a  legacy  is  stated  differently 
irom  what  the  accomplishment  of  the  testator's  declared  inten* 
tion  required,  will  be  corrected  by  way  of  construction.  'As 
where  the  testator  after  writing  inaccurately  the  amount  of  his 
wife's  annual  income,  making  it  £1560,  directed  his  trustees  to 
add  an  annuity  of  X440,  so  as  to  raise  it  to  jC2000,  it  was  held 
that  she  was  entitled  to  have  it  made  up  to  that  amount  at  all 
events,  and  without  reference  to  the  amount  required  to  effect 
it.^  And  a  similar  rule  has  been  adopted  in  other  cases.^^ 
And  where  the  testator  gave  a  legatee  ^*  X500,  in  addition  to 
£1500  which  I  have  before  bequeathed  to  him,"  when  in  fact 
he  had  only  given  him  £1000  before,  it  was  held  that  the  legatee 
was,  by  implication,  entitled  to  X2000  in  all.^  So  also  where 
the  will  directed  the  trustees  to  pay  X300  to  A,  the  amount  due 
on  bond,  and  in  fact  there  was  but  JC120  due,  it  was  held  that 
the  legatee  was  entitled  to  the  whole  £800.^ 


«  Ante,  pt.l,S§  32-85. 

*  Ouseley  v.  Anstrutber,  10  Bear.  453 ;  Read  r.  Strangways,  14  Bear. 
139. 

*  TrcYOP  V,  Trevor,  5  Russ.  24. 

**  Jordan  v.  Fortescue,  10  Beav.  259. 

*  Whitfield  V.  Clemment,  1  Mer.  402.  In  the  recent  case  of  Thompson  r. 
Wbitelock,  4  DeG.  &  J.  490,  to  which  we  have  already  adverted,  a  similar 
question  arose,  the  testator  reserving  out  of  the.  sum^given  his  wife  £4100, 
of  which  he  gave  her  only  the  use,  during  her  life,  directing  the  principal 
to  be  thereafter  divided  among  his  relatives,  to  whom  be  bad  lefl  legacies  in 
the  fonner  part  of  bis  wiU,  in  proportion  to  such  legacies ;  adding,  ^  which 
will  just  make  their  legacies  double  the  first  bequest"  But  the  sum  requisite 
ibf  that  purpose  was  £6100,  and  it  was  held  that  the  intention  to  double  the 
original  legacies  was  not  sufficiently  clear  to  justify  the  court  in  holding  that 
£4100  was  written  by  mistake  for  £6100. 

88* 
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12.  And  what  one  has  contracted  for  he  is,  in  regard  to  the 
testamentary  disposition  of  his  estate,  regarded  as  possessed  of, 
as  his  own  property.  Thus  lands  contracted  for  will  pass  under 
a  general  devise  of  all  lands.^^  And  the  same  rule  applies  to 
stocks  held  by  way  of  mortgage,  or  any  other  imperfect  or 
defeasable  title,  provided  they  are  so  far  the  property  of  the 
testator,  before  his  death,  that  he  was  accustomed  to  deal  with 
them  as  his  owu.^<^ 

13.  There  are  many  other  terms,  of  frequent  occurrence  ia 
legacies,  in  regard  to  which  there  have  been  almost  an  infinite 
number  of  decisions,  but  cases  generally  depend  so  much  upon 
their  peculiar  circumstances,  and  the  accompanying  context, 
that  one  can  afford  very  slight  aid  towards  the  determination  of 
another  not  precisely  similar.  Thus  the  word  "jewels  *'  is  often 
brought  under  discussion,  as  in  Attorney-General  v.  Harley,*^ 
where  the  testatrix  directed  all  her  jewels  to  be  sold,  except  cer- 
tain rings,  and  her  necklaces  of  every  description,  pearls,  garnets, 
cornelians  and  watches,  which  she  gave  specifically ;  and  it  was 
held  that  a  diamond  necklace  and  cross  came  under  the  direc* 
tion  for  sale,  and  the  pearl  necklace  passed  under  the  specific 
bequest. 

14.  A  question  arose,  under  the  will  of  the  celebrated  Dr. 
Willis,  whether  a  collection  of  manuscript  notes,  in  thirty-two 
uniformly  bound  volumes,  and  which  contained  copies  of  daily 
reports  of  the  testator  as  a  physician  of  his  attendance  upon 
George  the  Third,  made  to  the  Queen  in  Council,  passed  under 

*  Atcherley  v,  Vernon,  10  Mod.  518. 

^  CoIIison  V.  Girling  4  My.  &  Cr.  63.  The  Lord  Chancellor,  CoUetikam^ 
here  puts  the  illustration  of  a  person  having  purchased  a  large  quantity  of  wool, 
and  by  his  will  giving  all  his  personal  estate,  except  his  wool,  to  one,  and  all  his 
wool  to  another,  his  lordship  inquired,  "  could  there  be  any  question  as  to  tlie 
title  of  the  wool,  so  contracted  for,  although  the  party  so  contracting  to  sell  haye 
it  not  himself,  but  had  to  procure  it  to  enable  him  to  fulfil  his  contract  ?  •  . 
What  a  party  is  entitled  to  under  a  contract,  he  conaders  as  his  own." 

«  5  Russ.  178. 


•  f 
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a  bequest  of  ^^  all  and  every  my  books  in  and  about  mj  liouse^" 
and  it  was  determined  in  the  affirmative.^^ 

15.  There  is  no  question  but  errors  in  the  description  of  the 
subject  matter  of  the  bequest  may  be  corrected  in  the  same 
manner  and  to  the  same  extent  that  any  other  mistakes  in  writ- 
ten instruments  may  be  set  right.  And  in  the  description  of 
the  subject  matter,  as  it  must  of  necessity  be  supposed  to  have 
had  reference  to  some  portion  of  the  testator's  property,  there  is  a 
much  narrower  range  of  objects  from  which  to  select,  in  the  ap- 
plication of  the  words  to  the  subject  matter,  than  in  the  case  of 
uncertainty  in  the  description  of  the  legatee.  And  in  applying 
the  words  of  the  will  to  the  subject  matter,  we  must  look  through 
the  list  of  testator's  estate,  and  select  that  portion  which  is  best 
designated.  And  in  this  mode,  by  the  aid  of  extraneous  evi- 
dence, which  is  properly  receivable,  there  will,  in  general,  be 
very  little  difficulty  in  arriving  at  the  testator's  intention  with 
reasonable  certainty.^ 

*  Willis  V.  Cartois,  1  Beav.  1S9.  In  this  case  the  testator,  having  three  places 
of  residence,  at  A,  B,  and  C,  bequeathed  the  one  at  A  to  his  nephew ;  and  also 
« all  his  carriages,  horses,  implements,  and  his  live  and  dead  stock  and  chattels 
in  and  about  the  premises  at  A,  and  also  his  household  goods  and  furniture, 
pictures,  plate,  linen,  china,  liquors  of  all  sorts,"  &c.,  it  was  held  that  the  house- 
hold goods,  furniture,  &c.,  at  B  and  C,  passed  hy  the  bequest,  but  whether  a 
host  would  pass  under  the  latter  words,  quaere  ? 

"  2  Wms.  Exrs.  lOSO ;  Swiph.  pt  7,  §  5,  pi.  7,  where  it  is  said :  "  The  error 
of  the  testator  in  the  proper  name  of  the  thing  bequeathed  doth  not  hurt  the 
validity  of  the  legacy,  so  that  the  body  or  substance  of  the  thing  bequeathed  be 
certain.  For  example,  the  testator  doth  bequeath  his  horse  Bucephal,  whereas 
the  name  of  his  horse  is  Arundel,  this  error  is  not  hurtful,  but  that  the  legatary 
may  obtain  the  horse  Arundel,  if  the  testator's  meaning  be  certain.  For  names 
were  devised  to  discern  things.  If,  therefore,  we  have  the  thing,  it  skilleth  not 
for  the  name."  But  where  the  misdescription  is  such  that  the  thing  intended 
cannot  be  made  to  conform  to  the  name  given  it,  the  bequest  must  fail.  Swinb. 
pt  7,  §  5,  pL  S.  **  The  error  in  the  name  appellative  of  the  thing  bequeathed 
doth  destroy  the  legacy."  This  term  "  appellative "  seems  to  be  used  as  a 
designation  of  the  genus,  as  horses,  oxen,  gold,  or  apparel,  in  regard  to  which  it 
is  here  said  that  the  name  of  the  one  cannot  carry  the  other.    But  as  to  an 
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16.  In  alluding  to  some  of  the  American  cases  upon  the  ques* 
tions  discussed  in  this  section,  we  shall,  probably,  do  little  more 
than  to  repeat  our  former  propositions,  under  different  aspects. 
It  seems  to  be  regarded  as  well  settled  that  the  interest  of  the 
mortgagee,  at  any  time  before  final  foreclosure,  is  merely  of  a 
chattel  character.  And  the  fact  of  having  entered  for  fore- 
closure,  under  the  statutes  of  some  of  the  states,  where  such  an 
entry  and  continued  possession  for  a  short  term,  limited  for  that 
purpose,  will  operate  to  bar  all  rights  of  the  mortgagor,  will 
make  no  difference;  the*  interest  will  pass  under  a  bequest  of 
personalty  until  the  foreclosure  becomes  absolute.^^ 

17.  The  rule  of  allowing  general  terms  to  receive  a  limitation 


error  in  regard  to  the  particular  species  of  the  genus  the  consequences  are  not 
thus  fatal,  as  where  the  testator  describes  the  horse,  &c.,  by  a  wrong  name  or 
color,  &c.,  baying  but  one,  or  where  the  particular  animal  intended  is  otherwise 
rendered  certain. 

"^  Fay  V.  Cheney,  14  Pick.  899.  In  Penniman  t^.  French,  17  Pick.  404,  it  is 
said  by  PtUnam,  J,  that  promissory  notes  are  to  be  regarded  as  choses  in  action 
following  the  person  of  the  owner,  and  not  as  having  any  locaUon,^either  within 
the  dwelling  or  without.  A  bequest  of  money  will  only  include  money  on  hand 
or  deposited  in  bank,  and  not  money  due.  Beck  v.  McGiliis,  9  Barb.  35 ;  Mann 
V.  Mann,  1  Johns.  Ch.  281.  And  in  Beck  t^.  McGiliis,  supra,  it  b  said,  a  bequest 
of  all  bonds  and  mortgages  for  sales  of  land  made,  or  to  be  made  hereafter,  can- 
not be  so  construed  as  to  include  contracts  for  the  sale  of  lands.  There  is  a  case 
in  Pennsylvania,  (Smith  v.  Davis,  1  Grant's  Cases,  158,)  where  it  is  said,  the  word 
«<  money  "  in  a  will  may  be  construed  money  on  hand  and  in  bank,  or  may  stand 
for  the  whole  personal  estate,  whichever  sense  will  best  effectuate  the  general 
intent  of  the  testator,  as  indicated  by  the  whole  instrument.  But  we  apprehend 
the  latter  construction  is  only  allowable  under  such  peculiar  circumstances  as 
very  clearly  indicate  that  such  must  have  been  the  testator^s  meaning  in  the  nse 
of  the  term.  It  is  said  in  Fulkeron  v.  Chitty,  4  Jones,  £q.  244,  that  the  word 
*^  money  "  may  be  so  construed  as  to  embrace  bank-stock,  notes,  and  bonds,  where 
the  context  of  the  will  favors  that  construction.  But  money  found  after  the 
death  of  the  testator,  in  a  secret  drawer  of  a  chest  belonging  to  him,  will  not 
pass  by  a  specific  bequest  of  the  chesty  but  will  form  part  of  the  residue  of  the 
estate,  for  which  the  executor  must  account.  Smith  v.  Jewett,  40  N.  H.  K, 
518. 
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upon  their  meaning,  with  reference  to  the  preceding  bequest , 
obtains,  to  a  certain  extent,  in  all  countries,  and  in  all  courts. 
Thus  a  bequest  of  **  all  my  out-door  movables,"  following  a  be- 
quest of  ^*  my  chaise  and  easy-chair,"  and  followed  by  an  excep- 
tion of  "  my  stock  and  hay,"  was  very  properly  held  not  to 
include  promissory  notes ;  and  there  being  no  other  bequest  in 
the  will  which  could  embrace  them,  they  were  held  to  pass 
under  the  statute  of  distributions  as  intestate  estate.^ 

18.  A  bequest  of  $  500  ^^  to  be  taken  out  of  such  property  as 
the  legatee  shall  think  proper,"  will  not  justify  a  selection  from 
the  real  estate,  but  the  legatee  may  take  any  of  the  personal 
estate  at  its  market-value.^ 

19.  As  before  stated,  in  regard  to  the  established  rule  in  the 
English  courts,  it  seems  to  be  well  settled  in  the  American 
courts  that,  as  a  general  thing,  the  bequest  of  the  interest  of  a 
particular  sum  will  not  be  construed  the  same  as  giving  an  an* 
nuity  of  the  same  amount,  although  payable  annually ;  but  it 
will  be  regarded  simply  as  the  gift  of  the  income  or  interest  of 
tliat  amouut.^  And  in  the  last  case  cited,  contrary  to  some 
other  cases  and  to  the  general  rule,  it  was  held,  that  it  would 
not  in  such  case  become  the  duty  of  the  executor  to  invest  the 
principal  until  the  end  of  the  year,  and  that  consequently  no 
payment  would  become  due  until  the  expiration  of  two  years 
from  the  death  of  the  testator.  But  in  one  case,^  it  was  con- 
Bidered,  that  the  bequest  of  the  interest  of  a  certain  sum,  not 
setting  apart  any  fund  for  the  payment  of  same,  was  a  gift  of 

"  Penniman  v.  French,  17  Pick.  404.  And  the  terms,  "aU  of  everything  on 
hand,"  in  connection  with  a  bequest  of  household  furniture  and  tools,  was  held 
not  to  pass  promissory  notes  and  other  choses  in  action.  Young  v.  Young,  S 
Jones,  £q.  216. 

"  Fisk  V.  Cushman,  6  Gush.  20.  And  where  the  legatee  has  an  unlimited 
election,  as  to  the  quantity,  she  may  take  the  whole.  Garrison  v.  Eborn,  3 
Jones,  Eq.  228.  • 

**  Booth  V.  Anmierman,  4  Bradf.  Sur.  Bep.  129. 

"  Brimblecom  v»  Hayen,  12  Gush.  511. 
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an  annuity  equal  to  the  interest  upon  the  sum  named,  at  the 
rate  fixed  bj  law ;  and  that  it  was  not  chargeable  with  any 
tax,^  or  deduction  on  account  of  the  services  of  the  executor  in 
the  management  of  the  same. 

20.  The  bequest  to  his  daughter  of  the  amount  of  a  certain 
note  which  the  testator  held  against  her  husband,  ^^  to  be  paid 
by  my  executor  as  soon  as  convenient  after  my  decease,"  was 
held  to  pass  the  note  itself,  and  not  an  equal  amount  of  money .^ 

21.  The  terms  "  estate  "  and  "  property  "  ^  will  embrace  both 
realty  and  personalty,  and  it  requires  clear  evidence  of  such  in- 
tention to  induce  the  court  to  give  a  more  restricted  import  to 
these  terms.® 

22.  The  devise  of  '^  all  the  residue  of  my  estate,  real  and  per- 
sonal," will  include  a  sum  of  money  specifically  bequeathed  to 
a  child  in  ventre  sa  mere,  but  which  was  afterwards  still-born.®^ 
In  general,  as  before  stated,  real  estate  not  effectually  devised 
goes  to  the  heir,  but  a  residuary  devise  of  all  property  was  held 
to  carry  real  estate  attempted  to  be,  but  not  effectually  disposed 
of  by  the  will.^  It  is  said,^  that  a  lapsed  legacy  is  more  gen* 
erally  allowed  to  go  to  swell  the  residuary  bequest  than  one  that 
is  void,  as  being  against  the  policy  of  the  state,  but  it  seems 
questionable  how  far  any  such  distinction  is  maintainable. 

23.  The  bequest  of  a  "  home  on  tlie  farm  "  was  held  not  Toid 

'^  Swett  r.  City  of  Boston,  IS  Pick.  12S.  In  this  case  the  testator  gave  his 
daughter  the  interest  upon  $  50,000,  during  her  natural  life,  the  principal,  at  her 
decease,  to  be  equally  divided  among  her  children ;  and  it  was  held  not  to  be 
setting  apart  that  sum  for  the  benefit  of  his  daughter  and  her  children,  but  to  be 
the  gift  of  a  definite  annual  sum,  equal  to  the  interest  upon  1 50,000,  to  be  pud  by 
his  exectors  out  of  his  estate,  and  that  consequently  the  $  50,000  could  only  be 
taxed  to  the  estate  during  the  life  of  the  daughter. 

"  Howe  V,  Bemis,  2  Gray,  205. 

^  Andrews  v.  Brumfield,  32  Miss.  Bep.  107. 

^  Morris  v,  Henderson,  87  Miss.  Bep.  492. 

**  Faust's  Adm*rx.  v.  Bimer,  SO  Mo.  Bep.  414. 

*^  Morris  v.  Henderson,  37  Miss.  Bep.  492. 

"  Allison  V.  Allison,  3  Jones,  £q.  236* 
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for  uncertainty.®  And  in  another  case,^  it  was  held,  that  in 
giviug  effect  to  a  bequest  of  a  reasonable  support  to  the  widow 
of  the  testator,  regard  should  be  had  to  the  extent  and  income 
of  the  estate,  and  the  propriety  of  her  living  with,  and  taking 
care  of,  her  small  children.  And  under  a  bequest  to  tlie  widow, 
in  lieu  of  dower,  of  ^^  a  decent  and  comfortable  support  and 
maintenance  in  sickness  and  in  health,  it  was  held,  that  in  view 
of  her  station  and  mode  of  life,  and  the  amount  of  the  estate, 
she  was  entitled  to  be  supported  in  housekeeping,  economically, 
at  the  place  of  her  residence.® 

24.  In  the  will  of  the  author  of  the  Commentaries  on  Ameri- 
can Law  there  was  a  specific  bequest  of  the  copyright  of  that 
work,  *'  with  tlie  right  of  renewal  of  all  previous  and  future  edi- 
tions according  to  law,  and  all  other  rights  and  privileges  per- 
taining to  the  copyright!"  The  residuary  beguest  enumerated 
'^unsold  Commentaries  on  hand."  At  the  date  of  the  will  a 
part  of  a  previous  edition  was  on  hand,  which  was  sold  before 
the  death  of  the  testator.  But  at  the  time  of  his  death  there 
was  a  new  edition  in  the  course  of  printing,  and  it  was  held  to 
pass  under  the  specific  bequest,  and  not  under  the  residuary 
clause.^ 

25.  In  examining  the  cases  upon  legacies  and  devises,  an 
almost  infinite  variety  of  terms  come  up  for  construction ;  but 
the  decisions  are  controlled,  in  the  main,  by  the  special  circum- 
stances of  the  particular  case,  and  are  not  therefore,  as  before 
often  suggested,  of  much  value  for  future  use ;  but  such  cases 
are  not  entirely  without  value,  as  defining  the  degree  of  strict- 
ness or  latitude  which  the  courts  have  tolerated,  in  fixing  the 
construction  of  bequests  in  wills.  Thus  the  term  ^'  provisions," 
in  connection  with  household  supplies,  was  held  to  include 


■  Willett  V.  Carroll,  13  Md.  Rep.  459. 

^  Thompsod  v.  Carmichael,  8  Sandf.  Ch.  120. 

"  ToUey  o.  Green,  2  Sandf.  Ch.  91. 

"  Hone  V.  Kent,  6  N.  Y.  Ct  of  App.  390,  rerersing  s.  c.  11  Barb.  315. 
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wine  and  brandy  which  the  testator  had  provided  for  his  o'wn 
use.®^  The  word  "  estate,"  in  a  will,  as  applied  to  real  property, 
may  have  reference  either  to  the  quantity  of  interest,  or  the 
thing  devised,  or  both ;  and  the  sense  in  which  it  is  used  must 
be  determined  by  the  will  itself.^  A  watch  worn  by  the  testa- 
tor is  not  regarded  as  passing  under  a  bequest  of  '^  wearing 
apparel."  ® 

26.  Tlie  devise  of  a  ^^  house  "  will  carry  all  within  the  curti- 
lage, the  same  as  the  term  ^'  messuage."  ^ 


SECTION   VII. 

SPECIFIC    AND     DEMONSTRATIVE     LEGACIES.      DISTINCTION     BETWEEN 

SBECinC  AND   GENERAL   LEGACIES. 

1.  The  general  definition  of  this  distinction. 

2.  Not  requisite  that  the  corpns  of  a  specific  legacy  be  in  existence  at  the  time  of 

giving. 

3.  Chief  Baron  Richards'  definition  of  distinction  between  general  and  specific  lega- 

cies. 

4.  Civil  Law  definition  adopted  into  English  law. 

5.  Mistakes  susceptible  of  correction  shall  not  defeat  specific  legacy. 

6.  How  far  and  in  what  mode  money  may  be  beqaeathed  specifically. 

7.  Balance  of  partnership  settlement  may  be  specifically  bequeathed. 

8.  No  direction  as  to  the  mode  of  payment  or  investment  under  a  bequest  spe- 

cific 

9.  Advantages  and  disadvantages  of  legacy  being  specific. 

10.  Demonstrative  legacies  defined  and  discussed. 

11.  The  distinction  between  such  legacies  and  specific  legacies  stated. 

12.  The  principles  laid  down  by  the  House  of  Lords  upon  this  subject. 

13.  and  n.  28.  Illnstration  of  the  disposition  of  the  courts  to  uphold  a  legacy. 

14.  The  later  decisions  follow  the  terms  of  the  bequest  more  strictly. 

'^  Mooney  v,  Evans,  6  Ired.  Eq.  863. 
"  Hart  V.  White,  26  Vt  Rep.  260. 

*  Gooch  V,  Gooch,  83  Me.  R.  535 ;  Hein  of  Sawyer  v.  Sawydr,  28  Yt  Rep. 
245. 
^  Rogers  v.  Smith,  4  Pezm.  St  93. 
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15.  Beqoest  of  one's  share  in  on  estate  regarded  as  specific. 

16.  Distinctions  between  demonstrative  and  specific  legacies  farther  discnssed. 

17.  Funds  deposited  in  bank  spedfiealljr  bequeathed. 
IB.  How  fur  demonstratiTe  legacies  most  abate. 

19.  LegAcy  nutj  be  specific  in  one  alternative,  and  general  in  another. 

sa  Specific  legatee  of  stocks  entitled  to  bonus,  or  extra  dividend,  and  bonnd  to  pay 
assessments  made  after  testator's  decease. 

31.  All  devises  of  real  estate  or  chattels  real  are  specific 

21  Legades  out  of  the  avails  of  real  estate  regarded  as  specific,  but  not  so  of  a  mere 
charge.  * 

SS.  Where  there  appears  a  clear  intention  to  have  it  paid  absolutely^  not  held  spe- 
cific 

S4.  The  intention  of  the  testator  will  have  a  controlling  influence. 

25.  Legacies  maj  be  so  charged  on  real  estate  as  to  exonerate  the  personal. 

26.  Questions  often  occur  how  far  residuary  bequests  are  specific 

27.  Sometimes,  enumerated  articles,  although  connected  with  residuary  clause,  held 

spedfle. 
28.'Pmperty  of  a  perishable  nature  given  in  succession,  may  be  converted  into  perma- 
nent fund. 

29.  But  this  cannot  be  done  unless  consistent  with  expressed  intent  of  the  will. 

n.  58.  Exposition  of  the  subject,  as  held  in  the  English  courts.  Not  adopted  in 
America. 

30.  The  American  cases  referred  to  as  defioing  specific  bequest  of  choses  in  action. 

31.  The  precise  change  in  the  title  or  estate,  whicl\  will  adeem  the  legacy. 

32.  Formerly  courts  of  equity  required  security  of  the  tenant  for  life  of  goods,  for  the 

protection  of  him  entitled  in  remainder. 
38.  OdIj  an  inventory  is  now  required  of  the  tenant  for  life. 

34.  Benewal  of  leaseholds  treated  as  part  of  the  original  estate. 

35.  The  same  rule  applies  to  tenancies  from  year  to  year,  converted  into  tenancies  for 

term  of  years. 

36.  The  expenses  of  renewal  including  any  fine  paid,  to  be  shared  in  proportion  to 

several  interests. 

37.  Where  a  specific  legacy  is  charged  with  the  payment  of  debts,  it  will  exonerate  the 

residue. 

38.  Where  an  entire  fund  is  bequeathed  to  different  persons,  the  residue  treated  as  a 

specific  share. 

§49.  1.  The  distinction  between  specific  and  general  lega- 
cies is  one  which,  in  general,  would  not  be  attended  witli  any 
difficulty.  A  legacy  is  said  to  be  general  when  it  is  not  answered 
bj  any  particular  portion  of,  or  article  belonging  to,  the  estate, 
the  delivery  of  which  will  alone  fulfil  the  intent  of  the  testator ; 
and  when  it  is  so  answered,  it  is  said  to  be  a  specific  legacy, 

PABT  VL  S9 
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because  it  consists  of  some  specific  thing  belonging  to  the 
estate,  which  is,  by  the  legacy,  intended  to  be  transferred,  in 
specie,  to  the  legatee.^  All  legacies  are  either  general  or 
specific. 

2.  It  has  sometimes  been  made  a  question  how  far  the  thing 
constituting  the  corpus  of  a  specific  legacy  must  be  in  existence, 
-or  belong  to  the  testator,  at  the  making  of  the  will,  but  we 
apprehend  that  there  is  no  good  ground  Cor  any  such  inquiry. 
Where  the  testator  bequeathed  the  dividends  of  all  stocks  he 
should  be  entitled  to,  at  the  time  of  his  decease  in  the  public 

^  2  Wms.  £xn.  1041,  1042.  A  bequest  of  money,  naming  the  sum,  ^  or  the 
value  thereof,  in  other  property,"  is  a  general  legacy.    Fagan  i;.  Jones,  2  Dev. 

6  Batt  Ch«  69.  But  a  bequest  of  all  the  money  which  shall  be  received  under 
the  decree  in  a  certain  suit,  b  specific  Chase  v.  Lockerman,  11  GilL  &  J.  185 ; 
Gilbreath  v.  Winter,  10  Ohio,  64.  And  a  bequest  to  the  testator^s  wife  of  one 
year's  provision,  is  a  general  legacy.  Everitt  v.  Lane,  2  Ired.  £q.  548.  A 
bequest  of  all  the  testator^s  right,  interest,  and  property,  in  thirty  shares  in  the 
Bank  of  the  United  States  of  America,  is  a  specific  legacy.    Walton  tK  Walton, 

7  Johns.  Ch.  Rep.  258.  So  a  bequest  of  £5000  consols,  with  a  direction  that  if 
the  testatrix  should  not  have  enough  stock  to  answer  the  legacy,  her  executors 
should,  out  of  her  residuary  estate,  purchase  sufficient  to  make  up  the  deficiency, 
was  held  to  create  a  specific  and  not  a  merely  demonstrative  legacy.  Townsend 
V.  Martin,  7  Hare,  471.  So  also  a  bequest  of  £4000  capital  stock  in  the  £3  per 
cent,  consols,  or  in  whatever  of  the  government  funds  the  same  shall  be  found 
invested,  was  held  to  be  a  specific  legacy.  Hosking  v.  Nicholls,  1  Y.  &  C,  C.  C. 
478. 

The  same  general  distinction  applies  to  the  bequest  of  chattels.  The  use  of 
the  definite  article,  as  applicable  to  the  thing  bequeathed,  instead  of  the  indefi- 
nite article,  or  of  the  word  "  my,"  as  showing  its  present  existence  and  property 
by  the  testator,  tend  to  indicate  a  specific  bequest.  Thus  a  bequest  of  a  horse, 
ring,  or  other  article,  is  a  general  legacy,  and  if  the  testator  leave  no  such  arti- 
cle, or  in  fact  never  had  any  such  article,  it  is  still  a  good  legacy,  and  the  exec- 
utor must  procure  one  to  meet  the  bequest.  But  if  the  bequest  be  of  the  horse 
in  my  bam,  or  the  ring  in  my  cabinet,  it  will  ordinarily  be  regarded  as  a  specific 
bequest,  having  reference  to  some  specific  article  which  alone  can  answer  the 
will.  RichardSf  Ch.  B.,  in  Fontaine  v.  Tyler,  9  Price,  94  ;  Lord  Langdale  in 
Stephenson  v.  Dowson,  3  Beav.  342,  849 ;  Richards  v,  Richards,  9  Price,  219, 
230. 
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funds,  and  had  £10,000  consols  at  his  death,  it  was  held  to  be 
a  specific  bequest.^ 

3.  Ill  Fontaine  v,  Tyler  ^  Chief  Baron  Richards  discussed  the^ 
distinction  between  general  and  specific  legacies  in  regard  to  a 
bequest  of  £10,000  stock  to  which  the  following  qualification 
was  attached  :  "  If  I  sliall  not  have  so  much  as  £10,000  capital 
stock  in  the  three  per  cent  reduced  or  consolidated  bank  annu- 
ities, or  one  or  both  of  tliem,  I  will  that  my  executors  shall  make 
up  the  capital  sum  of  £10,000  in  the  three  per  cent  reduced  or 
consolidated  bank  annuities,  or  one  or  both  of  them."  He  died, 
leaving  £70,000  three  per  cent  consols,  and  £9000  three  per 
cent  reduced  annuities,  and  the  legacy  was  held  to  bo  specific. 


'  Stephenson  v,  Dow^on,  3  Beav.  842.  Lord  Langdale,  M.  R.,  here  sud : 
''A  specific  legacy  is  something  distinguished  fix>m  the  rest  of  the  testator's 
estate ;  and  it  is  sufficient  if  it  can  be  specified  and  distinguished  from  the  rest  of 

the  testator^s  estate,  at  the  time  of  his  decease A  bequest  of  the  horses  the 

testator  had  in  his  stable, ....  of  all  the  plate  which  should  be  at  a  certain  house, 
• ...  or  a  library  or  collection  of  books  which  the  testator  should  haye  in  a  par-, 
ticalar  room,"  or  "  of  all  the  testator's  wearing  apparel  and  things  of  that  sort," 
and  in  such  instance  limited  to  the  time  of  his  death,  are  here  put  as  illustra- 
tions of  specific  legacies. 

'  9  Price,  94,  104.  It  is  here  said,  that,  "  if  the  testotor  had  not  had  £10,000 
in  the  stock  specified  at  the  time  of  his  death,  it  would  have  been  in  that  case  a 
pecuniary  legacy  beyond  all  doubt"  The  gift  of  a  particular  horse,  *^  would 
Qoqaestionably  be  specific ;  yet  if  in  the  event  of  the  testator  having  no  horse 
at  the  time  of  his  death,  he  should  give  the  legatee  some  other  chattel  to  supply 

the  loss,  that  would  not  have  the  efiect  of  making  the  first  gifl  not  specific 

I  am  clearly  of  opinion  this  was  a  specific  and  not  a  pecuniary  legacy." 

The  term  "  pecuniar^',"  as  applied  to  legacies,  is  here  used  as  synonymous 
vith  "  general " ;  but  it  is  not  regarded  as  altogether  so  definite  in  its  import,- 
since  some  general  legacies  are  not  pecuniary,  and  some  pecuniary  legacies  are 
not  general,  as  a  specific  legacy  may  be  pecuniary.  And  the  question  has  actu- 
ally arisen  in  one  case,  at  least,  whether  the  terms  "pecuniary  legacies"  in- 
cluded specific  legacies.  Douglas  v,  Congreve,  1  Keen,  410.  In  this  case  it 
was  held  that  a  specific  legacy  in  stock  wp  not  a  pecuniary  legacy,  but  the 
decision  turned  upon  the  distinction  between  stock  and  money,  and  not  upon 
that  between  general  and  specific  legacies. 
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It  was  here  held  that  such  a  legacy  is  specific,  with  the  substitu- 
tion of  a  general  pecuniary  legacy,  in  case  of  its  failure,  to  be 
satisfied  in  a  specific  manner.  The  same  legacy  may  be  spe- 
cific where  it  can  be  specifically  satisfied,  and  general  where  it 
cannot. 

4.  Since  specific  legacies  wholly  fail,  if  the  testator  never  had 
the  thing  described,  or  if  he  part  with  it,  or  convert  it  into  other 
property  before  his  decease,  it  becomes  important  to  determine 
what  is  the  precise  intention  of  the  testator  and  what  forms  of 
expression  in  the  will  are  suflSicient  to  render  the  legacy  specific* 
The  common  illustration  taken  from  the  Civil  Law,^  '^If  he 
had  said,  I  bequeathe  •  •  .  •  my  watch,  or  my  diamond  ring,"  and 
there  were  not  found  in  the  succession,  either  diamond  ring  or 
watch,  the  legacy  would  be  null.  But  if  he  had  said,  *^  I  be- 
queath a  diamond  ring,  or  a  watch,  the  legacy  would  be  due  and 
would  have  its  efiect,"  is  quite  intelligible,  and  fully  recognized 
in  the  English  law  at  the  present  time.^ 

5.  A  mistake  in  the  description  of  the  tiling  bequeathed,  spe- 
cifically, which  is  susceptible  of  correction  by  the  context',  or  by 
any  fair  intendment,  shall  not  be  allowed  to  defeat  the  legacy ; 
as  where  the  testator  had  one  horse  only,  which  is  white,  and 
gives  ^^  my  black  horse,^'  it  is  said  there  can  be  no  doubt  of  that 
being  the  horse  intended,  and  the  legatee  shall  therefore  have 
the  horse  as  a  specific  legacy.^  But  if  the  testator  have  two 
white  horses  and  bequeath  "my  white  horse,"  parol  evidence 
may  be  received  to  show  which  he  intended  to  give.^ 

6.  Tiiere  is  no  doubt  money  may  be  the  subject  of  a  specific 
bequest,  as  where  the  testator  gave  £1000,  deposited  in  a  cer- 
tain place,  or  in  the  hands  of  a  certain  person.  In  Lawson  v» 
Stitch,^  the  Lord  Chancellor  said  :  "  It  is  pretty  difficult  to  make 

*  2  Domat,  520,  pi.  S546  ;  Dig.  L.  32,  §  5,  D.  de  leg.  2. 

^  Purae  V,  Snapiin,  1  Atk.  414 ;  RicharcU  v.  Richards,  9  Price,  219. 

*  1  Roper,  193.  i 

^  Ante,  part  1,  §§  40,  41,  and  cases  cited ;  1  Roper,  193, 194,  and  notes. 

*  1  Atk.  507. 
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specific  ones,  bat  some  such  there  are,  as  in  the  case  of  a  sum 
of  money  in  such  a  bag,  the  devise  of  a  boikl  or  other  security 
the  devise  of  money  out  of  such  a  security."  Where  a  legacy 
was  of  the  ^*  value  "  of  securities  then  in  the  testator's  posses- 
sion, being  navy  bills,  which  were  afterwards  paid  by  exchequer 
bills  and  money,  the  money  being  also  invested  in  exchequer 
bills,  and  all  remaining  on  hand  at  the  decease  of  the  testator, 
it  was  held  to  create  a  specific  legacy.^ 

7.  The  testator  gave  his  partner  JS2000,  being  a  balance 
found  due  him  on  the  last  settlement,  adding,  *^  if  I  do  not  draw 
it  out  of  trade,"  ^^  and  it  was  held  to  create  a  specific  legacy. 
Lord  Barduncke  said  :  ^^  If  those  latter  words  had  not  been  in- 
serted,  I  should  have  been  inclined  to  think  it  was  not  specific, 
but  I  cannot  get  rid  of  those  words.  .  •  .  .  The  court  leans 
against  considering  legacies  as  specific." 

8.  It  seems  to  be  clearly  settled  that  no  direction,  out  of  what 
fond  the  money  is  to  be  raised,  unless  it  so  identify  the  money 
that  the  legatee  can  say  to  the  executor  that  all  or  a  portion  of 
the  very  moneys  of  the  fund  are  thereby  transferred  to  him,  will 
render  the  bequest  specific.  Nor  will  it  render  the  legacy  spe- 
cific, that  it  is  directed  to  be  for  some  specific  use,  as  for  riugs,^^ 
or  for  the  payment  of  executor's  services,^  or  for  servants,^^  or 
for  charity,^*  or  to  be  laid  out  in  lands,^®  or  in  government  secu- 
rities.^® 

»  Palsford  v.  Hunter,  3  Br.  C.  C.  416. 

^  £Uis  o.  Walker,  Amb.  309.  It  is  here  said  a  distinction^  bas  prevailed 
where  there  has  been  a  legacy  of  a  sum  of  money  out  of  a  debt,  that  it  is  not 
specific,  but  considered  to  be  given  out  of  the  debt  as  a  readier  fund,  and  there- 
fore only  demonstrative.  And  the  good-will  of  a  business  may  be  specifically 
bequeathed*    Fryer  v.  Ward,  9  Jur.  x.  8.  164 ;  s.  c.  31  Beav.  602. 

"  Apreece  r.  Apreece,  1  Vesey  &  B.  864. 

"  Attorney-General  r.  Bobins,  2  P.  Wms.  28. 

*  Attorney-General  v.  Robins,  supra. 

^  lilasters  v.  Masters,  1  P.  Wms.  421,  428. 

»  Hinton  v.  Pinke,  1  P.  Wms.  689. 

»  Lawson  v.  Stitch,  1  Atk.  507. 

89* 
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9.  One  important  consequence  of  a  legacy  being  specific  is, 
that  it  is  not  subject  to  contribute  to  make  up  anj  unexpected 
deficiency  which  may  arise  in  regard  to  the  other  portion  gf 
the  estate ;  nor  can  the  specific  legatees  claim  to  have  any  defi- 
ciency, which  may  arise  in  regard  to  their  legacy,  made  up  to 
them.  Specific  legatees  must  depend  exclusively  upon  the  par- 
ticular money,  security,  fund,  or  thing,  which  is  specifically 
identified  in  the  gift.  If  that  can  be  found  among  the  efiects  of 
the  testator  the  legatee  is  entitled  to  demand  it  of  the  executor ; 
and  if  it  cannot  be  so  found  and  identified,  he  has  no  claim 
upon  the  estate  on  that  account.^^  Upon  this  ground  it  has 
sometimes  been  said,  that  only  such  legacies  ^  as  might  be 
adeemed,^^  could  be  treated  as  specific.  But  it  seems  now  to 
be  regarded  no  such  distinction  as  can  avail  towards  deter- 
mining whether  the  legacy  is  general  or  specific.^^  We  shall 
have  occasion  to  speak  of  the  subject  of  ademption  hereafter. 

10.  There  is  an  intermediate  class  of  legacies,  between  gen- 
eral and  specific  legacies,  where  a  certain  amount  of  money  is 
given  to  come  out  of  a  particular  fund.  These  are  sometimes 
called,  after  the  denomination  in  the  Civil  Law,  demonstrative 
legacies.    This  class  of  legacies  is  not  liable  to  be  adeemed 

^  1  Roper,  191 ;  Asbton  v.  Ashton,  3  P.  Wms.  384,  885 ;  Pitt  v.  Lord  Camel- 
ford,  3  Br.  C.  C.  160. 

"  Parrott  v.  Homfold,  1  Jac.  &  W.  594,  601.  Sir  Thomas  Plumer^  M.  B., 
here  said :  "  The  ordinary  criterion  of  a  specific  bequest  is,  that  it  is  liable  to 
ademption ;  that  if  the  thing  bequeathed  is  once  gone,  it  is  lost  to  the  legatee. 
....  The  word  '  my '  is  evidence  of  its  being  specific,  when  the  particular 
stock  is  also  referred  to,  but  it  is  not  enough  alone." 

^  Jacques  v.  Chambers,  2  Coll.  435.  In  this  case  the  testator  bequeathed 
thirty  shares  of  railway  stock  in  a  company  in  which  he  owned  one  hundred 
and  twenty  shares,  to  his  executors,  in  trust  ibr  certain  legatees,  and  provided 
in  lus  will  that  the  legacy  should  not  be  deemed  q)ecific,  so  as  to  be  capaUe  of 
ademption.  But  the  legatee  was  held  to  have  thus  become  entitled  to  elect  his 
number  of  shares,  there  being  difierent  classes,  and  to  haYe  the  dividends  from 
the  death  of  the  testator,  and  to  be  liable  to  all  assessments  upon  the  shares, 
thus  declaring  Uie  legacy  specific. 
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aad  80  fail,  by  tho  fund  being  called  in  or  changed,  but  is  still 
payable  out  of  the  general  assets.^  In  this  respect  it  partakes 
more  of  the  nature  of  a  general  legacy.  But  in  another  partic- 
ular, in  that  it  is  not  liable  to  abateinent,  where  the  funds  are 
insufficient  to  meet  all  the  legacies,  it  partakes  more  of  the 
nature  of  a  specific  legacy.^ 

11.  The  principal  difficulty  in  distinguishing  general  and 
specific  legacies  seems  to  hare  arisen,  of  late  certainly,  in  re- 
gard to  the  class  called,  or  claimed  to  be,  demonstrative.  In  a 
modem  case  ^  a  legacy  of  a  sum  of  money  owing  to  the  testa- 
tor by  A  B,  upon  a  mortgage  of  certain  premises  therein  men- 
tioned, and  which  was  paid  off  in  the  testator's  lifetime,  after 
the  date  of  the  will,  was  held  to  be  a  specific,  and  not  a  merely 
demonstrative  legacy,  and  to  have  been  adeemed  by  such  pay- 
ment. And  where  the  testator  placed  part  of  the  mortgage 
money  received  by  him  upon  the  mortgage,  in  the  bank,  and 
afterwards  drew  out  part  of  said  deposit,  leaving  in  bank,  at  the 
time  of  his  decease,  a  balance,  amounting  to  a  moiety  of  the 
earn  constituting  the  mortgage  debt,  it  was  held  that  the  spe- 
cific legatee  of  the  mortgage  debt  was  not  entitied,  in  respect 
of  such  legacy,  to  the  money  so  remaining  in  the  bank.  The 
Yioe-Chancellor,  Sir  William  Page  Wood^  in  giving  judgment, 
commented  upon  some  of  the  leading  cases  bearing  upon  the 
particular  phase  of  the  question  thus  brought  before  him,^  and 

*  Chaworth  v.  Beech,  4  Yes.  555.  But  in  tbis  case,  wbere  the  testator  gave 
the  money  due  npon  a  note,  it  was  held  a  specific  legacy  upon  the  intention  of 
the  testator.  And  it  is  here  held  that  an  indorsement  upon  a  note  or  bond,  **I 
giTe  this  note,  or  bond,  to  A,**  may  be  proved  as  testamentary,  which  would  not 
hold  true  under  the  present  Englbh  statute  of  wills,  or  in  the  American  states, 
where  wills  are  required  to  be  executed  with  due  formalides,  as  well  in  regard 
to  personalty  as  real  estate.  Such  an  indorsement  could  only  operate  now  as  a 
donatio  mortis  causa,  where  the  security  was  delivered  in  the  lifetime  of  the  tes- 
tator to  the  donee,  or  to  some  one  for  him.    Ante,  §  42,  pi.  5. 

"  2  Wms.  Exrs.  104S  ;  Coleman  v.  Coleman,  2  Yes.  Jr.  639. 

*  Stdebotham  v.  Watson,  11  Hare,  170. 

"  The  learned  judge  considered  the  case  of  Le  Grice  v.  Finch,  8  Mer.  50,  as 
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concludes  thus  :  "  No  authority,  however,  has  been  produced  to 
show,  that  in  a  case  like  the  present,  when  the  debt,  which  is 
the  subject  of  the  gift,  is  paid  off,  the  money  can  be  followed 
into  the  hands  of  another  party,  merely  because  the  testator  has 
not  spent  it,  and  that  therefore  it  ceases  to  be  within  the  prin- 
ciple of  ademption.  Ademption  arises  from  this,  that  you  can- 
not find  the  thing  which  is  adeemed.  I  think  that  principle 
applies  to  the  present  case,  and  that  I  must  hold  this  legacy  to 
have  been  specific  and  to  have  been  adeemed." 

12.  This  subject  was  very  extensively  considered  by  the  House 
of  Lords,  in  Creed  v.  Creed,^  and  the  careful  reading  of  that  case . 
will  throw  much  light  upon  the  subject.  That  was  the  case  of 
annuities  charged  upon  real  estate  in  the  first  instance ;  then 
debts  charged  upon  the  same  real  estate,  in  aid  of  the  personal 
estate ;  then  an  annuity,  given  in  similar  terms  with  the  first. 
There  were  given  several  pecuniary  legacies,  to  be  paid  out  of 
the  residue  of  the  personal  estate,  and,  upon  a  deficiency  of  per- 
sonal estate,  to  be  raised  in  the  discretion  of  the  trustees  out  of 


the  one  most  favorable  to  tbose  who  claimed  this  to  be  a  general  legacy.  Bat 
in  that  case,  which  was  the  gifl  of  £500,  then  out  upon  mortgage,  and  the  in- 
terest  due  thereon,  it  appeared  the  testatrix  had,  at  the  time  of  making  her 
will,  £500  out  upon  mortgage,  which  she  afterwards  called  in  and  applied  to 
other  purposes.  Sir  William  Grants  M.  R.,  held,  that  this  was  not  a  specific 
legacy,  carefully  distinguishing  the  case  from  the  gift  of  a  particular  debt  *'  It 
was  not  the  mortgage  debt  that  was  given,  but  the  money  which  the  testatrix 
....  had  out  The  thing  is  not  the  mortgage,  but  the  money The  circum- 
stance of  its  being  on  mortgage  was  accidental It  was  no  ingredient  in  the 

gift  by  way  of  condition  or  inherent  description."  '  The  learned  judge  also  re- 
ferred to  Gillaume  v.  Adderley,  15  Yesey,  884,  as  distinguishable  from  the  one 
before  him,  and  to  Chaworth  v.  Beech,  4  Yesey,  555,  as  being  the  same  in  prin- 
ciple as  the  one  then -before  him.  The  gifl  there  being  "  the  before  mentioned 
sum  of  £8000,  ....  with  the  note  "  by  which  it  was  secured.  And  in  Innes  v. 
Johnson,  4  Yesey,  568,  it  was  held  that  the  gift  of  '*  £800,  upon  bond,**  there 
being  a  bond  of  that  amount  belonging  to  the  testator,  must  be  regarded  as 
specific. 
«  11  CL  &  Fin.  491. 
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the  real  estate.  Lastly,  the  testator  gave  two  annuities  to  his 
senrants  in  similar  terms  with  those  before  given.  The  personal 
estate  was  insufficient  to  pay  the  debts  and  legacies,  and  the 
real  estate  was  insufficient  to  pay  the  annuities  and  legacies ; 
and  it  was  held  that,  upon  the  true  construction  of  the  provis- 
ions of  the  will,  the  annuities  were  entitled  to  priority  over  the 
legacies.  This  is  partly  upon  the  probable  intention  of  the  tes- 
tator, as  inferable  from  the  phraseology  of  the  will  itself,  but 
mainly  from  the  fact  of  the  annuities  being  made  a  recent 
charge  issuing  out  of  the  land,  which  was  regarded  as  creating 
an  interest  in  the  land,  and  being,  therefore,  necessarily  specific.^ 
In  regard  to  this  particular  question  his  lordship  said  :  ^^  There 
are  many  cases  in  which,  though  a  legacy  be  charged  upon  a 
particular  fund,  it  does  not  fail  by  failure  of  the  fund,  which  are 
called  demonstrative  legacies ;  but  these  all  proceed,  upon  the 
construction,  showing  a  general  intent  to  have  the  legacies  paid 
without  reference  to  the  fund.  Such  was  the  case  of  Fowler  v. 
Willoughby.^  But  in  such  cases,  if  the  particular  fund  be  ap- 
plicable, the  legatee  is  entitled  to  the  benefit  of  it,  in  preference 
to  others  having  only  a  general  cldm.'  Such  was  the  case  of 
Acton  v.  Acton.^  Whether,  therefore,  the  annuities  in  the 
present  case,  as  specific  gifts  of  interest  in  the  lands,  or  as  pri- 
marily payable  out  of  them,  no  others,  not  standing  in  the  same 
tttuation,  can  interfere  with  the  rights  of  the  annuitants.'' 
13.  This  subject  was  examined  in  Colvile  v.  Middleton,^  in 


*  Lord  Coltenhcanj  "who  gave  tbe  leading  opinion  in  this  case,  cited  in  confir- 
mation of  this  proposition,  Long  v.  Short,  1  P.  Wms.  408 ;  Davenhill  t7.  Fletcher, 
Amb.  244 ;  Spong  v.  Spong,  8  BUgh,  n.  s.  84  ;  s.  c.  1  Dow.  &  CI.  865. 

»  2  Sim.  &  Stu.  854. 

"  1  Mer.  1 78. 

"  3  Bear.  570.  The  Master  of  the  Rolls  here  cited  the  case  of  Tbe  Attor- 
ney-Creneral  v.  Packin,  Amb.  566,  as  being  much  stronger  than  the  one  before 
him.  In  Cartwright  v.  Cartwright,  2  Br.  C.  C.  114,  the  testator  said  in  his  will, 
•*  I  give  £1400,  for  which  I  have  sold  my  estate  this  day.**  The  testator  after- 
wards received  the  whole  money,  paid  it  to  his  banker,  and  afterwards  drew  out 
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regard  to  a  bequest  of  £5000,  due  upon  a  marriage  settlement, 
which  was  directed  to  be  paid  when  and  if  the  same  should  be 
got  in,  and  not  otherwise ;  and  in  case  the  £5000  should  be 
received  by  the  testator  in  his  lifetime,  he  directed  the  same  to 
be  raised  out  of  his  estate  called  X ;  and  the  testator  receired 
the  £5000  during  his  life.  It  was  held  that  the  legacy  was 
demonstrative,  and  a  charge  upon  the  general  personal  estate, 
as  well  as  the  estate  X. 

14.  The  very  recent  decisions  in  the  English  courts  of  equity 
seem  to  establish  the  point,  that  if  the  words  of  the  will  apply 
to  any  particular  fund  in  the  testator's  possession  at  tlie  date  of 
the  will,  but  which  he  afterwards  changes,  in  whole  or  in  part, 
the  court  will  not  apply  the  words  so  as  to  include  the  substi- 
tuted securities.  In  Gilliat  v.  Gilliat,®  where  the  testator  be* 
queathed  "  his  $  10,000  Indiana  5  per  cent  stock,"  and  had, 
prior  to  the  execution  of  his  will,  possessed  such  stock,  but  at 
that  time  it  had  been  changed  into  $  5000  of  that  stock,  some 
2^  per  cent  Indiana  stock,  and  some  canal  stock,  all  of  which 
he  retained  until  his  death,  it  was  held  that  the  $*5000  alone 
passed. 

15.  In  the  very  late  case  of  Moore  v.  Moore,*^  where  a  widow, 

£1100  of  the  money,  and  it  was  held  to  be  a  legacy  of  bo  much  money,  and 
payable  absolutely,  as  being  demonstrative,  and  not  a  specific  bequest  of  thei 
particular  money  named. 

»  28  BeAv.  481. 

^  29  Beav.  496.  Nice  questions  sometimes  arise  in  regard  to  the  extent  of  a 
specific  bequest  In  a  late  case,  (Field  v.  Beckett,  29  Beav.  578,)  the  testator 
bequeathed  **all  the  household  furniture,  plate,  china,  books,  &c.,  and  other 
household  effects  of  which  I  shall  die  possessed,"  and  a  question  was  made  in 
regard  to  it,  including  forty-two  snuff-boxes,  made  of  gold,  silver,  china,  tor- 
toise-shell, and  agate,  which  were  used  by  the  testator  for  the  purpose  of  orna- 
ment in  and  about  his  mansion,  and  it  was  held  they  passed  to  the  legatee.  And 
in  this  case  it  was  decided,  that  cabinets  for  china  which  had  been  ordered  by 
the  testator  and  made  before  his  death,  but  not  delivered  until  afterwards,  passed 
also  under  the  bequest,  and  that  the  bill  for  making  was  a  proper  chaise  against 
the  executor. 
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being  entitled  to  one  third  of  her  husband's  personal  estate, 
took  out  administration,  and  having  sold  a  sum  of  stock  be- 
longing to  the  estate,  reinvested  the  produce  with  a  small  addi- 
tion in  another  stock,  in  her  own  name.  By  her  will  she 
bequeathed  to  her  sou  all  her  share  in  the  personal  property  of 
her  husband  to  which  she  became  entitled  at  bis  decease,  and 
it  was  held  that  the  stock  passed  as  a  specific  bequest  to  the 
legatee. 

16.  In  a  late  case  decided  by  Vice-Chancellor  Kindersleyy  the 
distinction  between  specific  and  demonstrative  legacies  is  ex- 
tensively discussed.^  It  is  here  determined,  that  a  legacy  out 
of  stock  is  specific,  but  a  bequest  of  money  out  of  stock  is  not, 
but  demonstrative ;  that  a  specific  legacy  is  not  liable  to  abate, 
but  a  demonstrative  legacy  is;  a  specific  legacy  is  liable  to 
ademption,  but  a  demonstrative  one  is  not ;  a  specific  legacy 

*  Mallins  v.  Smith,  8  Weekly  Reporter,  739 ;  s.  c.  Digest  to  6  Jur.  n.  s.  124 ; 
8.  c.  1  Drew.  &  Sxzl  204.  Under  a  beqaest  of  all  the  money  in  the  public  funds 
of  which  the  tostator  nught  be  possessed  or  entitled  to  at  the  time  of  his  decease, 
stock  which  had  been  ordered  to  be  purchased  by  his  broker,  and  which  had 
been  charged  'to  his  account,  but  not  actually  purchased  until  five  hours  after 
his  death,  is  not  included.  Thomas  v.  Thomas,  27  Beay.  537.  A  bequest  of 
£4000  m  parcels  of  £2000  to  one,  £1000  t6  another,  and  £1000  to  sink  into 
the  testator's  general  estate,  creates  specific  bequests  as  to  the  two  former.  Dun- 
can p.  Duncan,  27  Beav.  386.  The  precise  distinction  between  specific  and 
demonstrative  legacies  is  one  of  great  importance  and  of  no  slight  difficulty. 
In  Paget  v.  Hurst,  9  Jur.  k.  s.  906,  yice-Chancellor  Wood  held,  annuities, 
charged  upon  the  rents  of  real  estate,  devised  subject  to  the  charges,  which 
proved  insufficient  for  the  purpose  of  paying  the  annuities,  were  not  specific, 
but  demonstrative  gifts,  and  that  the  deficiency  must  be  paid  out  of  the  capital 
of  the  residuary  personal  estate.  And  where  a  lady  gave  certain  legacies,  de- 
aling her  supposed  husband  to  pay  them  out  of  her  personal  estate,  which  she 
mistakingly  supposed  had  become  his,  the  marriage  being  inva^lid,  the  lady  sur- 

Tired  the  husband,  and  the  legacies  were  held  demonstrative.    Jones  v.  South- 
« 

all,  9  Jur.  N.  s.  93.  So  legacies  payable  out  of  the  avails  of  a  partnership  are 
held  demonstrative.  Bevan  v.  The  Attorney- General,  id.  1099 ;  s.  c.  4  Gifi*.  361, 
<<  The  rest  of  my  property  in  consols  "  is  a  specific  legacy.  Fozen  v.  Foxen,  10 
L.  Times,  n.  s.  290. 
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carries  with  it  the  dividend  from  the  death  of  the  testator,  but 
a  demonstrative  one  does  not. 

17.  Where  a  testatrix  bequeathed  "the  sum  of  £2000  long 
annuities  standing  in  my  name  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,"  and  at  the  date  of  her 
will  and  at  the  time  of  her  death  was  possessed  of  but  X300 
long  annuities,  but  had  other  personal  estate  of  considerable 

^value,  it  was  held  to  be  a  specific  and  not  a  demonstrative  leg- 
acy, and  that  the  legacy  failed  except  as  to  the  $  300.^ 

18.  Questions  of  importance  often  occur  in  regard  to  partic- 
ular funds  belonging  to  the  estate  being  primarily  charged  with 
the  payment  of  demonstrative  legacies,  and  by  consequence 
other  funds  constructively  exonerated.  Vice-chancellor  Stuart 
held  in  Sellon  v.  Watts,^  that  demonstrative  legatees  must  get 
their  legacies,  first  out  of  the  demonstrative  fund  as  far  as  it 
extended,  and  the  balances  only,  together  with  the  general  leg- 
atees, out  of  the  general  fund.  But  that  demonstrative  legatees 
must  abate  with  general  legatees,  and  have  no  right  after  get- 


**  Gordon  v.  Duff,  6  Jur.  N.  s.  1046 ;  s.  c.  28  Beay.  519;  s.  c.  aAnned,  7  Jur. 
N.  8.  746.  The  good-will  of  a  partnership  business  cannot  become  the  subject 
of  a  specific  bequest,  as  it  belongs  to  the  surviving  partners.  Robertson  r. 
Quiddington,  28  Beav.  529 ;  Lewis  v.  Langdon,  7  Sim.  421.  A  legacy  of  one 
half  of  all  my  stock  in  the  following  named  railroads,  naming  certain  com- 
panies, and  one  half  of  my  stock  in  the  W.  bank,  creates  a  specific  legacy,  and 
the  income  of  such  stocks  will  go  to  the  legatee,  and  parol  evidence  is  not  ad- 
missible to  show  that  such  was  not  the  intent  of  the  testator.  Loring  v.  Wood- 
ward, 41  N.  H.  K.  391.  Anything  in  the  will  showing  the  testator  had  reference 
to  particular  estate,  as  the  government  stocks  or  shares  in  public  companies  to 
which  the  testator  might  be  entitled,  renders  the  legacy  specific.  Measure  v* 
Carleton,  80  Beav.  538. 

**  7  Jur.  N.  8.  Dig.  134  ;  9  Weekly  Reporter,  847.  Where  legacies  are 
charged  upon  real  estate  which  is  devised  subject  to  such  legacies,  ^d  the  per- 
sonal estate  is  bequeathed  in  trust  to  pay  debts  and  certun  expenses,  and  to 
pay  the  rest  to  a  charity,  it  was  held  that  the  personal  estate  was  exonerated 
from  the  payment  of  the  legacies  charged  upon  the  real  estate.  Ion  v.  Ashton, 
28  Beav.  379. 
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ting  what  thej  can  out  of  the  demonstrative  fund,  to  claim 
their  entire  legacy,  with  the  other  legatees,  out  of  the  general 
estate.  And  in  MuUins  v.  Smith,^  it  was  held,  that  a  specific 
legacy  is  not  liable  to  abate  for  the  payment  of  debts,  but  a 
demonstrative  l^acy  is  liable  to  abate,  when  it  becomes  a  gen- 
eral legacy  by  reason  of  the  failure  of  the  fund  of  which  it 
is  payable.  From  all  which  it  would  seem  that  a  demonstra* 
tive  legacy  has  the  prior  right  to  the  fund  out  of  which  it  is 
directed  to  be  paid,  as  against  all  other  claims  except  those  of 
creditors.  If  that  is  so,  and  it  seems  to  be  the  present  inclina- 
tion of  the  English  courts,  demonstrative  legacies  have  all  the 
advantage  of  specific  legacies,  in  regard  to  the  fund  upon  which 
they  are  charged,  and  are  exempt  from  the  disadvantage  attend- 
ing specific  legacies,  that  if  the  fund  fails,  either  wholly  or  in 
part,  it  results  to  that  extent  in  defeating  the  bequest.  For  if 
the  fund  for  a  demonstrative  legacy  fails,  the  legatee  may  go 
against  the  general  estate  for  the  unpaid  balance. 

19.  Where  the  testator  gave  a  legacy  of  £500  3  per  cent 
consols,  or  other  stocks  into  which  the  same  might  be  converted, 
or  in  case  he  should  not  be  possessed  of  such  stock,  then  he 
gave  a  legacy  of  as  much  sterling  money  as  the  amount  of 
stock  would  have  been  worth  at  his  death,  it  was  held  that  the 
first  part  of  the  bequest,  there  being  sufficient  stock  to  answer 
it,  created  a  specific  legacy,  but  that  the  alternative  provision, 
although  expressed  to  be  a  substitute  for  the  first,  created  only 
a  general  legacy.^ 

20.  There  seems  to  have  been  no  question  but  the  specific 
legatee  of  shares  in  joint-stock  companies,  or  of  stock  in  the 
public  funds,  is  entitled  to  the  dividends  which  accrue  after  the 
death  of  the  testator,  in  analogy  to  the  rights  of  tenant  for  life 
of  such  shares  and  stocks.^    And  of  late  years  there  seems  to 


,   ^  Mttnins  9.  Smidi,  1  Drew.  &  Sm.  204. 

"  Barclay  v,  Wunewright,  14  Yesey,  66.    Some  of  the  early  cases  treated 
an  extra  dividend,  or  occasional  dividend,  as  a  virtual  dbtribution  of  extra 

PABT  n.  40 
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have  been  no  question  made,  that  where  the  company  declare 
an  extra  dividend,  or  an  enlarged  dividend  at  the  ordinary  time 
which  in  tlie  English  books  is  denominated  a  bonus,  growing 
out  of  reserved  earnings,  or  the  recovery  of  suspended  or  con- 
tingent claims,  that  the  tenant  for  life,  or  a  specific  legatee,  is 
entitled  to  such  extra  dividend  or  bonus.^  But  this  question 
arose  in  a  somewhat  novel  form,  in  a  late  case^  before  the 
English  courts.  The  testator,  at  the  time  of  his  death,  had 
certain  shares  in  a  joint-stock  company,  which  he  had  specifi- 
cally bequeathed.  After  his  death  the  testator  was  found  to  be 
largely  in  debt  to  the  company,  and  a  suit  was  instituted  by  the 
company  for  the  recovery  of  the  same,  which  was  settled  by 
way  of  compromise,  under  the  sanction  of  the  court,  and  a 
large  sum  paid  by  the  estate  in  liquidation  of  the  claim  of  the 
company,  out  of  which  they  declared  a  bonus  or  extra  dividend. 
The  case  was  heard  before  the  Master  of  the  Rolls,  who  decided 
that  this  bonus  belonged  to  the  general  personal  estate,  and  not 
to  the  specific  legatees.  Upon  appeal  and  hearing  before  the 
Lord  Justices,  in  the  Court  of  Appeal  in  Chancery,  this  decree 
was  reversed,  and  the  dividend  awarded  to  the  specific  leg- 
atees.^ 

capita],  and  as  of  righb  belonging  to  the  owner  of  the  remainder,  and  not]  to  the 
tenant  for  life.  Brander  v.  Brander,  4  Yesey,  800.  See  also  Witts  v.  Steere, 
13  Yesey,  363 ;  Norris  v.  Harrison,  2  Madd.  268 ;  Irvine  t7.  Houston,  cited  in 
Barclay  v.  Wainewright,  supra.  See  also  Preston  v.  Melville,  16  Sim.  163, 
where  the  tenant  for  life  was  held  entitled  to  a  bonus  declared  in  his  time.  See 
also  Paton  v.  Sheppard,  10  Sim.  186. 

"  Price  V,  Anderson,  15  Sim.  473.     See  also  note  35,  ante,  and  cases  cited. 

^  Maclaren  v.  Stainton,  6  Jur.  K.  8.  360 ;  s.  c.  27  Bear.  460. 

"  Maclaren  v.  Stainton,  7  Jur.  N.  s.  691  (1861).  It  was  admitted  in  this 
case  that  the  testator,  who  had  for  a  long  period  been  the  general  manager  of 
the  company,  bequeathed  the  shares  under  the  belief  that  he  was  not  indebted 
to  the  company,  and  that  the  debt  had  been  paid  out  of  the  general  personal 
assets  of  the  estate,  which  had  thus  supplied  the  source  of  the  dividend.  But  in 
another  case,  where  the  testator  died  a  few  days  after  the  dividend  was  de- 
clared, but  before  it  was  payable,  having  specifically  bequeathed  the  shares,  it 
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And,  in  analogy  to  the  foregoing  rules,  it  is  well  settled,  that 
the  specific  legatee  of  shares  in  a  joint-stock  company  is  bound 
to  pay  all  calls  actually  made  after  the  decease  of  the  testator.^ 
Wliere  calls  were  ordered  at  successive  periods,  some  of  which 
had  been  demanded  of  the  testator  and  others  not,  it  was  held, 
that  the  estate  was  only  liable  for  the  payment  of  such  as  had 
already  been  notified  to  the  testator,  and  that  the  specific  leg- 
atee must  pay  such  as  were  actually  demanded  after  the  testa- 
tor's decease,  jadthough  voted  before.^ 

21.  It  seems  to  be  universally  conceded  that  a  devise  of  real 
estate  is  always  to  be  regarded  as  specific,  whether  the  estate  is 
specifically  described,  or  only  in  general  terms,  and  by  reference 
to  other  facts  and  documents.^^  And  the  same  rule  holds  good 
as  to  the  bequest  of  all  leases  and  other  chattels  real.  They  are 
considered  in  the  nature  of  real  estate  out  of  which  they  issue.^ 

was  decided  that  the  bonus  belonged  to  the  estate,  on  the  ground  that  it  accrued 
before  the  death  of  the  testator.    Lock  r.  Yenables,  27  Beav.  598. 

•  Day  V.  Day,  6  Jur.  N.  8.  365. 

^  Addams  v,  Ferick,  26  Beav.  884.  But  where  there  was  a  gifl  of  the  resi- 
due of  an  estate  for  life,  and  then  over,  part  of  the  property  consisting  of  shares 
not  fully  paid  up,  it  was  said  that,  although  as  a  general  rule  the  specific  legatee 
Kif  sucli  stocks  would  be  held  to  pay  calls  made  after  the  testator's  death,  the 
role  will  not  apply,  where  there  is  an  intention  to  be  collected  from  the  form  of 
the  will,  that  no  severance  shall  take  place  duiing  the  continuance  of  the  life- 
estate.     Box  in  re,  9  Law  T.  N.  s.  372. 

*  1  Eoper,  194 ;  Forrester  v.  Leigh,  Amb.  171,  173. 

^  Oneal  r.  Mead,  1  P.  Wms.  093  ;  Long  i7.  Short,  id.  403  ;  Rudstone  x\  An- 
derson, 2  Yes.  Sen.  418;  1  Roper,  194,  and  other  cases  there  referred  to; 
Mayott  V.  Mayott,  2  Br.  C.  C.  125.  The  same  rule  substantially  obtains  in  the 
American  courts.  Thus  the  devise  "  of  the  balance  of  my  real  estate,  believed 
to  consist  of  lots  numbered  six,"  &c.,  was  held  to  be  specific.  Walker  r.  Parker, 
13  Pet.  Sup.  Ct  R.  166.  And  where  the  testator  directed  that  any  deficiency 
i  a  his  »tate,  whereby  it  should  prove  insufficient  to  answer  all  the  legacies  and 
annuities  given,  should  be  made  up  from  the  residuary  bequest,  and  from  a  gen- 
eral legacy  given  the  same  person,  it  was  held  that  this  applied  as  well  to  defi- 
eieacies  occurring  from  losses  ader  the  decease  of  the  testator,  by  reason  of  the 

bankruptcy  of  the  executor,  as  to  any  such  deficiency  existing  at  the  testator's 
decease.    Silsby  v.  Silsby,  3  Cranch,  249. 
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22.  A  distinction  is  made  between  legacies  out  of  the  issues 
of  real  estate,  whether  resulting  from  sale  or  otherwise,  and 
legacies  merely  chargeable  upon  estate.  In  the  former  case 
it  has  been  regarded  the  same  in  effect  as  a  devise  of  a  specific 
proportion  of  the  real  estate,  and  consequently  as  creating  a 
specific  devise,  the  same  as  if  a  portion  of  tlie  estate  itself  bad 
been  devised.^  But  legacies  merely  charged  upon  real  estate 
do  not  become  specific  legacies,  any  more  than  if  charged  upon 
stocks  or  some  other  personal  fund.  They  are  merely  demon- 
strative, in  all  such  cases,  and  although  they  thereby  acquire  a 
prior  right  to  payment  out  of  the  estate  charged  for  that  pur- 
pose, they  are  not  adeemed  by  the  disposition  of  that  fund  dur- 
ing the  life  of  the  testator,  or  by  it  proving  inadequate  to  the 
full  payment  of  the  legacy.** 

23.  Thus  in  Mann  v.  Copland,*^  where  the  testator  gave  iElO 
annually  to  his  servants,  by  name,  during  his  natural  life,  to  be 
*'paid  out  of  the  rents  arising  from  a  certain  estate,"  &c.,  it  was 
held  not  to  be  so  far  specific  as  to  depend  exclusively  upon  such 
rents,  but  only  as  a  charge  upon  them.  The  Vice-Chancellor, 
Sir  Thomas  Plumer,  said :  "  It  is  not  so  specific  and  so  con- 
nected with  the  fund,  as  to  fail  if  there  is  no  such  fund,  it  ap- 
pearing there  was  a  fixed,  independent,  separate,  distinct  intent 
to  give  the  legacy ;  the  property  out  of  which  it  was  to  bo  paid 
being  a  secondary  thought.'* 


*  Creed  i?.  Creed,  11  CI.  &  Fin.  491,  (s.  c.  before  Sir  E.  Suffden,  Chancellor 
of  Ireland,  1  Dr.  &  W.  416,)  where  the  decree  was  reversed  by  the  House  of 
Lords  and  that  of  Lord  Plunketl  affirmed.    Ante,  §  48,  PL  12. 

^  Lord  CoUenJiamy  in  Creed  v.  Creed,  11  CI.  &  Fin.  491.  His  lordship  said, 
**  General  legacies  do  not  become  specific,  because  they  are  payable  out  of  the 
proceeds  of  real  estate,  but  the  gift  of  the  proceeds  of  the  sale  of  real  estate  may 
be  specific  ;  as  in  Pago  v.  Leapingwell,  18  Vesey,  463.  So  the  chaise  of  lega- 
cies upon  real  estate  does  not  make  them  specific,  although  the  annuities  payable 
and  issuing  out  of  them  are  so."  His  lordship  here  held  that  the  annuities  wero 
specific  gifts  *^  out  of  the  real  estate,  and  that  the  legacies  were  not.'* 

**  2  Madd.  223. 
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24.  Thus  it  appears,  from  the  above  as  well  as  from  most  of 
the  cases  upon  the  subject,^  that  in  cases  of  a  doubtful  charac- 


*  1  Itoper,  192.  "  It  is  necessary  that  the  intention  be  either  expressed  in 
reference  to  the  thing  bequeathed,  or  otherwise  clearly  appear  from  the  will,  to 
constitate  the  legacy  specific.**  The  indication  of  intention  must  be  clear  to 
make  a  legacy  specific.  Smith  v,  Lampton,  8  Dana,  (Ky.)  69.  Morton,  J., 
in  Bnggs  v.  Hosford,  22  Pick.  288,  289  :  ^  The  court  always  leans  against  spe- 
cific legacies  as  being  less  consonant  to  reason  and  justice  than  general  lega- 
cies." Chaworth  v.  Beech,  4  Yesey,  555 ;  Innes  v.  Johnson,  4  Vesey,  568 ; 
Kirby  p.  Potter,  4  Vesey,  748 ;  Mayrant  v.  Davis,  1  Dessaus.  202 ;  Cogdell  v. 
Cogdell^s  Heirs,  3  Dessaus.  346;  Warren  v,  Wigfall,  3  Dessaus.  47;  Cuthbert 
r.  Cuthbert,  3  Yeates,  486.  A  bequest  of  all  my  stock  in  the  Housatonic  Bank, 
amounting  to  S  6000,  the  testator  having  that  amount  at  the  date  of  the  will,  but 
having  S  9000  of  the  same  stock  at  the  time  of  his  decease,  was  held  to  be  a  spe- 
cific bequest  of  what  the  testator  had  at  the  time  of  making  his  will.  Foote,  ex 
parte,  22  Pick.  299;  White  v,  Winchester,  6  Pick.  48;  Ashburner  v.  Mac- 
Gaire,  2  Br.  C.  C.  108;  Jeffreys  v.  Jeffreys,  3  Atk.  120.  So  uniformly  has 
this  principle  been  pursued  by  the  courts,  and  such  persevering  efforts  have  been 
made  by  all  courts  to  maintain  all  legacies  which  the  testator  evidently  intended 
to  have  paid,  without  reference  to  the  sufficiency  of  the  fund  charged,  that 
scarcely  an  exceptional  case  will  be  found.  Savile  v.  Blacket,  1  P.  Wms.  777 ; 
Fowler  v.  Willoughby,  2  Sim.  &  Stu.  354 ;  Campbell  v.  Graham,  1  Russ.  &  My. 
453 ;  Livesay  o.  Redfem,  2  Yo.  &  Coll.  90.  See  also  Balliet's  Appeal,  14  Pcnn. 
St  451,  461 ;  Walls  v,  Stewart,  16  Penn.  St.  275,  281 ;  Bradford  r.  Haynes,  2 
Appleton,  105. 

A  hequest  to  one  person  of  a  certain  number  of  bank  shares  of  a  particular 
bank,  and  to  another  person  a  certain  number  of  the  shares  of  the  same  bank, 
the  testator  owning,  at  the  time,  the  precise  number  of  shares  in  that  bank 
thus  bequeathed  to  both  legatees,  but  not  referring  to  that  fact,  or  intimating  in 
aov  specific  language  of  the  will  an  intention  to  give  the  particular  shares  then 
owned  by  him,  creates  a  general  and  not  a  specific  legacy.  TiSt  v.  Porter,  8  N. 
T.  Ct.  App.  516.  The  rule  is  here  declared,  that  a  legacy  is  general  and  not 
specific,  unless  by  its  terms  it  indicates  a  particular  part  of  the  testator's  estate 
as  the  subject  of  the  bequest.  The  learned  judge,  Mr.  Justice  Johnson,  here 
declares,  that  the  case  of  Everitt  v.  Lane,  2  Ired.  £q.  548,  where  it  was  held 
that  the  gift  of  **one  carriage"  to  the  testator's  wife,  he  having  but  one, 
most  be  construed  as  a  specific  bequest  of  that  carriage,  is  not  founded  upon 
a  sound  view  of  the  law ;  and  concludes,  that  such  is  the  present  inclination 
of  the  courts  against  making  legacies  specific,  and  thus  dependent  upon  the 

40* 
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ter,  where  it  is  not  easy  to  determine  whether  a  specific  legacy 
is  created  or  not,  it  is  referred  to  the  intention  of  the  testator. 
And  where  it  is  said,  as  it  is  in  many  of  the  cases,  that  the  courts 
incline  against  treating  bequests  as  specific,  all  that  is  meant  is, 
that  the  courts  naturally  feel  a  reluctance  to  hare  a  provision 
intended  obviously  by  the  testator  to  have  been  effective,  and 
especially  where  it  is  made  on  behalf  of  a  child,  or  any  person 
naturally  dependent  upon  him,  fail,  through  any  merely  acci- 
dental circumstance  not  anticipated  by  him.  When,  therefore, 
the  court  clearly  perceive  an  intention  on  the  part  of  the  testa- 
tor to  have  the  legacy  paid  at  all  events,  and  some  unexpected 
contingency  has  occurred,  whereby  the  fwid  referred  to  for  its 
payment  has  failed,  or  is  likely  to  become  deficient,  it  is  natural 
and  proper  to  give  the  words  of  the  will  such  a  construction  as 
will  render  the  bequest  general,  or  demonstrative,  instead  of 
specific,  so  far  as  that  can  be  done  consistently  with  the  nat- 
ural and  primary  import  of  the  words. 

25.  In  some  cases  legacies  are  charged  so  exclusively  upon 
real  estate,  that  the  personal  estate  is  held  not  liable  to  their 

testator  continuing  up  to  the  time  of  his  decease  to  retain  the  same  specific 
chattel,  that  "  to  make  a  legacy  specific  its  terms  must  clearly  require  such  a 
construction."  This  view  may  be  sound,  although  going  somewhat  beyond  most 
of  the  modem  cases.  But  we  think,  in  most  cases,  like  that  of  Everett  v.  Lane, 
supra,  if  the  testator  had  disposed  of  the  carriage  owned  at  the  date  of  the  will, 
and  procured  another  before  his  decease,  it  would  be  regarded  as  reasonable  to 
allow  the  bequest  to  carry  the  one  last  owned  by  the  testator,  he  having  but  one 
at  the  same  time.  And  we  cannot  say  that  making  such  a  bequest  mean  a 
carriage  instead  of  the  carriage,  would  not  be  more  in  accordance  with  the 
probable  intent  of  the  testator,  in  a  case  where,  from  any  cause,  he  should 
happen  to  have  no  carriage  at  the  time  of  his  decease,  than  the  oppo«te  view. 
The  question  is  here  very  carefully  reviewed,  and  ably  discussed,  both  by 
Mr.  Justice  Jofinson  and  Mr.  Justice  Willardj  who  gave  a  dissenting  opinion. 
One  thousand  dollars  out  of  money  in  the  safe-keeping  of  A  B,  being  in  lieu  of 
dower,  was  held  to  be  so  far  in  the  nature  of  a  specific  legacy,  as  to  carry  inter- 
est from  the  decease  of  the  testator.  Parkinson  v.  Parkinson,  ^  Bradf.  Sur.  Rep. 
77.  See  also  Pierrepont  v.  Edwards,  25  N.  Y.  Ct.  App.  128 ;  Ludlam's  Estate, 
13  Penn.  St  188. 
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payment.  This,  ia  the  early  cases,  was  held  only  to  result  from 
an  express  declaration  to  that  effect.  But  it  is  now  well  settled, 
that  the  exoneration  of  the  personal  estate  from  the  payment  of 
legacies,  for  which  it  is  the  primary  fund,  may  be  effected  in 
any  mode  which  shows  a  plain  intention  on  the  part  of  the  tes- 
tator to  do  so.*"^ 

26.  Questions  often  occur  as  to  how  far  a  residuary  bequest 
is  to  be  regarded  as  specific.  It  is  certain  that  a  bequest  of  all 
a  man's  personal  estate  is  not  a  specific  but  general  legacy .^^ 
But  it  has  been  held  that  a  bequest  of  all  the  testator's  personal 
estate,  at  a  particular  place,  is  a  specific  legacy  ;  and,  if  there  is 
a  deficiency  of  assets  to  meet  other  legacies,  this  will  not  abate 
on  that  account.^^  So  a  bequest  of  all  the  residue  of  the  testa- 
tor's estate  in  the  Island  of  Jamaica,  is  specific  ;^  so  also  of  all 
the  testator's  goods  and  chattels  in  a  particular  county ;  ^^  and 
so  of  all  plate,  linen,  and  furniture,  in  my  house  at  A,  or  which 
shall  be  there  at  the  time  of  my  decease.*^  Vice- Chancellor 
Wigram  said,  in  Pickup  v,  Atkinson,^  "  a  general  residuary 

*  Dlckin  V.  Edwards,  4  Hare,  278  ;  Hancox  v.  Abbey,  11  Yesey^  179.  Sir 
William  Grant,  M.  R.,  said  here,  and  in  Watson  v.  Brick  wood,  9  Vesey,  447, 
**  That  it  might  have  been  better,  if  what  I  understood  to  be  the  old  rule  had 
been  adhered  to,  that  nothing  but  express  words  should  operate  to  exonerate 
the  proper  fund." 

*  2  Wms.  Exrs.  1054  ;  1  Roper,  Leg.  215.  So  a  gift,  "  of  all  my  real  estate, 
personal  property,  houses,  furniture,"  &c.,  to  the  testator's  widow  for  life,  and 
after  her  death  the  property  remaining  "  I  request  to  be  divided  among  my 
sarviving  children,"  naming  those  then  lirtng,  creates  a  general  and  not  a  spe- 
cific bequest.     Calkins  r.  Calkins,  1  Bedf.  Sur.  Rep.  837. 

*  Sayer  r.  Sayer,  2  Vern.  688  ;  s.  c.  Prec.  Ch.  892. 

"  Nisbett  V.  Murray,  5  Vesey,  149  ;  Robinson  v.  Webb,  17  Bcav.  260. 

•*  Hoore  v,  Moore,  1  Br.  C.  C.  127,  129,  and  notes. 

"  Gayre  ».  Gayre,  2  Ver.  638. 

«  4  Ilare,  624,  628.  Sir  J.  L,  Knight  Bruce,  V.  C,  in  Sutherland  v.  Cooke, 
1  Coll.  498,  502.  A  bequest  of  all  the  testator's  goods  in  a  particular  room,  is 
specific.  Moore  v.  Moore,  1  Br.  C.  C.  127.  And  it  has  been  held  in  some  of 
the  American  cases,  thaf  a  bequest  of  the  whole  personal  estate  of  the  testator, 
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clause  is  not  the  less  general  because  it  contains  an  enumeni- 
tion  of  some  of  the  particulars  of  which  it  may  consist." 

27.  It  has  sometimes  been  held  that  a  bequest  of  certain  enu- 
merated articles  and  of  all  the  residue  of  the  testator's  estate, 
when  expressed  in  different  sentences,  and  of  such  a  manner  as 
to  be  entirely  separable,  might  be  fairly  regarded  as  two  separate 
bequests,  the  former  being  specific  and  the  latter  general  and 
residuary.^  But  in  general,  where  there  is  nothiug  to  charac- 
terize^ the  bequest  as  anything  but  a  residuary  bequest,  with  a 
partial  enumeration  of  the  articles  of  which  it  consists,  it  has 
been  treated  as  one  entire  bequest,  and  of  a  general  or  residuary 
character.^  And  where  the  testatrix,  after  making  two  specific 
bequests  of  sums  in  the  long  annuities,  gave  the  residue  of  her 
property,  all  she  did  or  might  have  in  the  funds,  copy  or  lease- 
hold estates,  to  her  sisters  during  their  lives,  and  the  testatrix's 
property,  after  satisfying  the  specific  legacies,  consisted  in  part 
of  £150  per  annum  in  the  long  annuities.  Sir  C  C  Pept/Sj  M. 
B.  held,  that  as  to  the  copyhold  or  leasehold  estates,  there  being 
no  question  but  they  were  specific,  it  might  with  equal  propri- 
ety be  regarded  as  specific,  as  to  tlie  funds,  and  decreed  accord- 
ingly.^^ 

28«  It  is  a  general  rule  of  the  English  courts  of  equity,  where 
personal  property  is  bequeathed  for  life  with  remainder  over, 
and  the  bequest  is  not  specific  in  its  terms,  and  there  is  notliing 

or  of  the  residue  thereof,  after  deducting  specific  legacies,  is  a  specific  legacy. 
Warley  v.  Warley,  1  Bailey,  Ch.  897;  Godard  v.  Wagner,  2  Strobh.  Eq.  1. 
And  in  one  case,  where  certain  articles  were  specifically  enumerated,  and  **  all 
the  estate  not  before  devised  "  added,  it  was  held  not  to  amount  to  a  general 
residuary  devise,  but  only  to  carry  property  of  the  same  kind  as  that  enumer- 
ated.   Minor  v.  Dabney,  S  Rand.  191. 

**  Clarke  v.  Butler,  1  Mer.  804. 
^    »  Taylor  v.  Taylor,  6  Sim.  246. 

"  Bethune  r.  Kennedy,  1  My.  &  Cr.  114.  But  this  is  not  regarded  as,  strictly 
speaking,  a  specific  legacy.  2  Wms.  Exrs.  1058,  and  note.  See  also  Pickering 
o.  Pickering,  4  My.  &  Cr.  289;  Hubbard  v.  Young,  10  Beav.  203;  Harris  r. 
Poyner,  1  Drew.  174.  • 
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in  the  will  to  show  the  expression  of  an  intention  or  preference 
that  the  tenant  for  life  shall  enjoy  the  specific  property  left,  and 
in  the  form  in  which  it  is  left,  to  convert  it  into  three  per  cents, 
subject,  in  the  case  of  a  real  security,  to  an  inquiry  whether  it 
will  be  for  the  benefit  of  all  parties ;  and  the  tenant  for  life  is 
entitled  to  hold  only  upon  that  principle.^^  This  rule  is  called 
''  the  rule  in  Howe  v.  Lord  Dartmouth,"  having  been  acted 
upon  in  that  case,  although  not  originating  there.^ 

•^  Howe  V.  Earl  of  Dartmouth,  7  Vesey,  137.  See  also  Dimes  v,  Scott,  4 
Ross.  195 ;  Alcock  v.  Sloper,  2  My.  &  K.  699  ;  Crawley  v,  Crawley,  7  Sim.  427 ; 
MiUs  V.  MUls,  i<L  501. 

"  2  Wms.  Exrs.  1058 ;  Pickering  v.  Pickering,  4  My.  &  Cr.  289,  298.  The 
learned  judge  here  said :  "^  All  that  Howe  v.  Lord  Dartmouth  decided  —  and 
that  was  not  the  first  decision  to  the  same  effect-^ is  that,  where  the  residue  or 
balk  of  the  property  is  left  en  masse,  and  it  is  given  to  several  persons  in  suc- 
cession, as  tenants  for  life  and  remainder-men,  it  is  the  duty  of  the  court  to  carry 
into  effect  the  apparent  intention  of  the  testator.  How  is  the  apparent  intention 
to  be  ascertained  if  the  testator  has  given  no  particular  directions  ?  If,  although 
he  has  given  no  directions  at  all,  yet  he  has  carved  out  parts  of  the  property  to  be 
enjoyed  in  strict  settlement  by  certain  persons,  it  is  evident  that  the  property 
must  be  put  in  such  a  state  as  will  allow  of  its  being  so  enjoyed.  That  cannot 
be  unless  it  is  taken  out  of  a  temporary  fund  and  put  into  a  permanent  fund. 
But  this  is  merely  an  inference  from  the  mode  in  which  the  property  is  to  be 
enjoyed,  if  no  direction  is  given  as  to  how  the  property  is  to  be  managed.  It  is 
equally  clear  that,  if  a  person  gives  certain  property  specifically  to  one  person 
&st  life,  with  remainder  over  aflerwarda,  then,  although  there  is  a  danger  that  one 
object  of  his  bounty  will  be  defeated,  by  the  tenancy  for  life  lasting  as  long  as 
the  property  endures,  yet  there  is  a  manifestation  of  intention  which  the  court 
cannot  overlook. 

*^  If  a  testator  gives  leasehold  property  to  one  for  life,  with  remainder  after- 
wards, he  is  the  best  judge  whether  the  remainder-man  is  to  enjoy.  The  inten- 
tion is  the  other  way,  so  far  as  it  is  declared,  and  the  terms  of  the  gifl,  as  a 
declaration  of  intention,  preclude  the  court  from  considering  that  he  might  have 
meant  that  it  should  be  converted." 

In  Morgan  v.  Morgan,  14  Beav.  72,  Sir  John  RomUly,  M.  B.,  said :  "  Where 
property  of  a  perishable  nature  is  given  to  be  enjoyed  in  succession,  the  object 
of  the  testator  can  only  be  effected  by  converting  the  property  into  permanent 
annuities  and  giving  each  person  in  succession  the  dividends  of  the  fund."    See 
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29.  Prom  the  view  of  the  law  presented  in  the  last  case  re- 
ferred to,  it  is  apparent  that  where  there  is  anything  in  the  will 
from  which  it  may  fairly  be  inferred  that  the  testator  expected 
the  tenant  for  life  to  enjoy  the  property  specifically,  it  cannot  be 
converted  into  money  or  public  funds,  but  the  remainder-man 
must  take  his  chance  of  anything  remaining  after  the  termina- 
tion of  the  life-estate.  And  where  the  devise  is  specific,  this  is 
always  to  be  so  understood.^ 

80.  It  seems  scarcely  necessary  to  go  much  into  detail  in 
regard  to  the  American  cases  as  to  specific  legacies.  They  pro- 
fess to  pursue  the  principles  already  indicated  in  the  English 
cases.  Any  bequest  limited  to  a  particular  debt  or  chattel,  as 
the  amount  to  be  recovered  in  a  certain  suit,^  or  the  avails  of  a 
certain  bond  and  mortgage,  is  specific.^^  But  it  was  held,  re- 
versing the  judgment  of  the  Supreme  Court,^^  that  the  bequest  of 

also  Hinves  v.  Hinyes,  3  Hare,  609,  where  Yice-Chancellor  Wigram  says  "  the 
court  have  leant  against  conversion,  as  strongly  as  is  consistent  with  the  idea 
that  the  rule  is  well  founded."    See  also  Mackie  r.  Mackie,  5  Hare,  70,  77. 

But  notwithstanding  the  inclination  of  the  English  courts  against  this  rule  of 
converting  perishable  property  into  a  permanent  fund,  producing  such  an  annui- 
tj  as  the  funds  will  purchase  during  the  continuance  of  the  several  succesave 
lives  to  which  it  is  bequeathed,  the  rule  must  still  be  regarded  as  eminently  just 
and  highly  convenient,  as  an  instrument  for  carrying  into  effect  the  probable 
intention  of  the  testator ;  and  it  still  maintains  its  ground  in  the  English  courts; 
See  Crowe  v,  Crisford,  17  Beav.  507;  Marshall  v.  Bremner,  2  Sm.  &  Gif.  287 ; 
Blann  t;.  Beli,  5  DeG.  &  Sm.  658;  s.  c.  2  DeG.,  M.  &  G.  775 ;  Murton  v.  Markby, 
18  Beav.  196  ;  Hood  &.  Clapham,  19  Beav.  90 ;  Jebb  v.  Tugwell,  20  Beav.  84. 

But  we  have  not  known  of  any  case  of  conversion  of  a  fund  for  a  similar  pur^ 
pose  by  order  of  an  American  court.  And  from  the  far  greater  uncertainty  of 
investments  and  the  greater  difficulty  of  procuring  annuities  readily  and  from 
a  responsible  source,  we  should  not  expect  the  courts  of  equity  in  this  country  to 
act  upon  the  rule,  for  the  present  at  least. 

**  Collins  V.  Collins,  2  My.  &  K.  703.     See  note  55,  ante. 

»  Chase  v,  Lockerman,  11  G.  &  J.  185 ;  Gilbreath  v.  Winter,  10  Ohio,  64. 

•*  Gardner  v,  Printup,  2  Barb.  Sup.  Ct.  83. 

•*  Giddings  v.  Seward,  16  N.  Y.  Ct.  App.  365.  See  also  Walls  r,  Stuart,  16 
Fenn.  St.  275, 281.    A  bequest  of  all  the  testator's  right,  interest,  and  property, 
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$1200  and  interest  on  the  same,  contained  in  a  bond  and  mort- 
gage described  in  the  will,  with  a  subsequent  provision  im- 
porting that  the  same  is  given  to  the  legatee  for  life,  with  a 
limitation  over,  is  not  a  specific,  but  a  demonstrative  legacy, 
giving  the  income  of  $1200  during  the  life  of  the  legatee ;  and 
the  same  is  not  adeemed  by  the  assignment  or  extinction  of  the 
bond  and  mortgage  during  the  life  of  the  testatrix. 

31.  The  precise  and  specific  changes  which  will  have  the 
effect  to  adeem  a  specific  legacy  it  is  not  easy  to  define,  by  any 
such  ready  and  infallible  tests  as  will  be  intelligible,  and  at  the 
same  time  applicable,  to  all  cases.  And  the  cases  upon  this 
point  do  not  seem  entirely  reconcilable  with  each  other.  The 
question  is  considered  to  some  extent  under  the  title  of  ademp- 
tion.® And  the  analogies  of  the  subject  were  considered  some- 
what extensively  in  the  former  portion  of  this  work,  with  refer- 
ence to  the  revocation  of  devises  of  real  estate  by  alteration  of 
the  estate.^  The  question  was  examined,  at  an  early  day,  by 
the  most  distinguished  of  the  American  equity  judges.^    It  may 

in  thirtj  shares  in  the  Bank  of  the  United  States  of  America,  is  a  specific  legacy. 
Walton  u.  Walton,  7  Johns.  Ch.  258. 

«  Post,  §  54. 

*  Ante,  pt.  1,  §  26. 

^  KerU^  Chancellor,  in  Walton  v.  Walton,  7  Johns.  CL  258,  where  the  fol- 
lowing points  are  declared :  "  Where,  before  the  testator's  death,  the  charter  of 
the  United  States  Bank  expired,  and  all  its  property  and  funds  were  conveyed 
to  trostees,  who  divided  the  funds  received  by  them  from  time  to  time  among  the 
stockholders,  and  the  testator  received  the  dividends  on  the  shares  devised,  but 
did  not  sell  or  dispose  of  the  shares :  held,  that  this  was  an  ademption  of  the 
legacy  pro  tanto  only,  and  the  legatee  was  entitled  to  any  dividends  after  the 
testator's  death ;  the  variation  in  the  testator's  interest  in  the  stock  or  fund,  by 
operation  of  law,  not  being  any  extinguishment  or  ademption  of  the  legacy.  So 
where  (too  shares  in  the  Western  Inland  Lock  Navigation  Company  were  be- 
queathed to  the  plaintiff,  and  in  the  lifetime  of  the  testator,  the  shares,  by  some 
arrangement,  were  increased  to  the  number  of  six,  and  the  stock,  under  an  act 
of  the  legislature,  became  vested  in  the  state,  and  a  certain  sum  was  to  be  paid 
to  the  stockholders,  as  a  compensation  for  its  value :  held,  that  the  legacy  was 
not  adeemed  or  extinguished/' 


480  LEGACIES  AND  DEVISES.  [CHAP.  Xm. 

be  stated,  as  the  general  rule  upon  the  subject,  that  where  the 
estate  in,  or  the  title  to,  the  thing  specifically  bequeathed,  is 
essentially  changed,  the  legacy  will  be  adeemed.  The  essential 
identity  of  the  thing  must  continue,  and  so  also  of  the  testator's 
title  and  interest  in  it,  up  to  the  time  of  his  decease,  in  order  to 
have  the  specific  bequest  take  effect.  After  that  the  legatee  will 
acquire  perfect  title,  according  to  the  terms  of  the  bequest,  unless 
the  same  is  required  to  meet  the  claims  of  creditors,  either  by 
way  of  special  encumbrance  or  general  lien. 

82.  The  rights  of  specific  legatees,  of  goods  and  chattels  in 
remainder,  against  those  entitled  for  life,  may  sometimes  become 
important  to  be  known.  It  was  formerly  the  practice  in  equity 
to  require  of  the  tenant  for  life  security,  that  the  property  thus 
bequeathed  should  not  be  unnecessarily  deteriorated  while  it 
remained  in  his  possession,  and  be  ready  at  his  decease  to  pass 
to  him  entitled  in  remainder,  in  the  same  state  and  condition  as 
when  delivered  to  the  tenant  for  life,  ordinary  wear  and  decay 
only  excepted.^ 

33.  But  the  rule  was  abandoned  at  an  early  day,  and  in  the 
language  of  Lord  ThurloWj  in  Foley  v.  Burnell,^  "  the  cases  as 
to  tenant  for  life  giving  security  for  the  goods  have  been  over- 
ruled, and  the  court  now  demands  only  an  inventory  of  the  ten- 
ant for  life,  which  is  more  equal  justice,  since  there  ought  to  be 


The  bequest  of  a  sum  of  money,  "  to  be  kept  in  gold  and  silver  and  paid  to 
the  legatee  at  full  age,"  is  not  a  specific  legacy.  Mathes  v,  Mathes,  3  Hare,  59. 
See  also  Enders  t7.  Enders,  2  Barb.  S62. 

"  Aslon  V.  Aston,  2  Yem.  452,  458.  This  case  is  conmionly  cited  to  this 
point,  but  it  was  in  fact  the  case  of  a  bequest  to  become  void  upon  the  non-per- 
formance of  a  condition  subsequent,  L  e.  if  the  legatees  married  without  ccm- 
sent  of  their  mother,  which  is  a  case  where  there  might  be  more  than  ordinarj 
propriety  in  requiring  security  not  to  violate  the  condition  upon  which  the  be- 
quest was  made,  and,  if  not  performed,  to  restore  the  bequest  to  the  executor 
or  legatee  in  remainder.  But  there  is  no  question  the  same  practice  extended 
to  cases  of  tenants  for  life  and  remainder-men  of  personal  chattels. 

«  1  Br.  C.  C.  274,  279. 
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danger  in  order  to  require  security."  In  the  language  of  Mr. 
Justice  Story y^  ^^  the  modern  rule  is,  not  to  entertain  such  a  bill 
[thatnsy  to  obtain  security  of  the  tenant  for  life] ,  unless  there  be 
some  allegation  and  proof  of  waste,  or  of  danger  of  waste,  of 
the  property.  Without  such  ingredients  the  remainder-man  is 
only  entitled  to  have  an  inventory  of  the  property,"  so  that  he 
may  be  able  to  identify  it  and  compel  a  delivery  when  his  right 
accrues.    The  same  rule  is  maintained  in  the  American  courts.^ 

34.  There  has  been  considerable  discussion  in  the  courts  how 
far  a  bequest  of  leaseholds  in  remainder  by  way  of  executory 
devise  is  defeated  by  a  renewal  of  the  lease  in  the  time  of  the 
tenant  for  life,  the  existing  lease  at  the  decease  of  the  testator  hav- 
ing expired,  and  being  renewed  by  virtue  of  a  clause  of  renewal 
contained  in  the  original  lease.  The  case  would  seem  very  ob* 
vious,  upon  principle,  that  a  renewal,  which  was  provided  for  in 
the  subsisting  lease,  at  the  date  of  the  will,  must,  of  necessity,  be 
regarded  as  a  mere  continuance  of  the  original  interest  and  estate 
of  the  testator.  And  the  cases  have  adopted  this  view  even  in 
the  case  of  leases  containing  no  express  clauses  for  renewal.^^ 

35.  And  the  same  rule  has  been  extended  to  the  case  of  a 
tenancy  from  year  to  year  being  so  bequeathed,  and  the  tenant 
for  life  accepting  a  lease  for  a  term  of  years."^^ 

86.  The  fine,  and  all  other  charges  paid  by  the  tenant  for  life, 
as  the  cost  of  the  renewal  of  the  lease,  will  be  chargeable  upon 
the  tenant  in  remainder,  in  proportion  to  his  interest.^  This 
question,  and  others  arising  out  of  the  renewal  of  leases  so  be- 
queathed, is  extensively  discussed  by  Mr.  Roper,^^  but  it  is  not 

•  1  Eq.  Jur.  §  604. 

•  Walworth^  Chancellor,  in  Covenhoven  r.  Shuler,  2  Paige,  122, 132;  post, 
§  65,  pi.  25,  26. 

^  Taster  v,  Marriott,  Amb.  668 ;   Bawe  v.  Chichester,  id.  715 ;  Pickering 
t?.  Vowlcs,  1  Br.  C.  C.  197. 
"  Doe  V.  Porter,  3  Term  R.  13 ;  James  v.  Dean,  11  Vesey,  883,  395. 
"  Vl?'hite  V.  White,  9  Vesey,  554. 
^  1  Legacies,  318,  328.    See  post,  §  64. 
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matter  of  sufficient  practical  importance  here  to  justify  taking 
more  space. 

37.  Where  a  specific  legacy  is  charged  with  the  payment  of 
debts,  this  will  exonerate  the  residue  of  the  estate  from  that 
charge  to  the  extent  of  the  specific  bequest.*^* 

88.  Where  the  testatrix  bequeathed  several  sums  of  her  bank- 
stock  to  several  persons,  being  part  of  her  £9000  like  stock,  and 
all  the  residue  of  her  said  bank-stock  to  C,  and  the  stock  at  her 
decease  was  insufficient  to  pay  the  specified  sums,  it  was  held 
that  all  the  legacies,  including  the  residue  to  C,  must  abate  in 
proportion."^  This  case  may  do  better  justice  than  to  have 
visited  the  whole  loss  upon  the  residuary  legatee  of  the  fund ; 
but  it  does  not  seem  entirely  in  consonance  with  the  general 
current  of  the  decisions,  to  treat  the  residuary  legatee  as  only 
standing  upon  the  same  ground  as  those  whose  shares  are  specifi- 
cally defined ;  merely  because  the  fund  being  definite,  the  share 
intended  to  fall  to  him  is  susceptible  of  computation.  In  such 
cases  it  is  certain  the  testator  did  not  intend  to  place  all  upon 
the  same  footing,  else  they  would  have  been  named  in  a  similar 
mode,  as  entitled  each  to  a  certain  amount,  and  not  one  to  the 
remainder.  The  residue  is  what  shall  remain,  after  the  specific 
deductions  named,  and  nothing  more ;  and  to  construe  it  as  was 
here  done  is  to  put  other  words  into  the  testatrix's  mouth,  which 
we  may  conjecture  she  would  have  used  if  she  had  known  what 
has  since  transpired,  but  which  in  fact  she  did  not  use.  In  say- 
ing this  we  recognize  fully  the  fact  that  the  courts  do  not  make 
any  distinction  between  legacies  given  in  the  early  portion  of 
the  will  from  these  given  in  the  after-portions  of  the  instrument, 
unless  there  is  something  to  indicate  a  purpose,  on  the  part  of 
the  testator,  that  one  class  shall  be  first  paid  to  tlie  exclusion 
of  the  other ;  otherwise  all  general  legacies  stand  upon  the  same 
footing,  notwithstanding  the  probable  ground  of  conjecture  that 

"  Webb  i;.  DeBeauvoisln,  81  Beav.  573. 
"^  Elwes  V.  Causton,  80  Beav.  554. 
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the  testator,  had  he  anticipated  a  deficiency  to  pay  the  whole, 
might  have  omitted  those  last  named  rather  than  the  others. 
Unless  there  i^  some  clear  ground  of  discrimination,  all  legacies 
expressed  in  similar  terms  will  stand  upon  the  same  basis  as  to 
the  order  of  payment.^^  But  we  do  not  think  this  rule  can  upon 
principle  be  applied  to  a  gift  of  the  residue  of  a  specific  fund 
even,  but  such  seems  to  be  the  rule  ^  in  England. 


SECTION   VIII. 

LAPSED  LEGAaES. 

1.  Definidon  of  lapse,  whether  before  or  after  the  death  of  testator. 

2.  The  ase  of  the  word  heir,  executor,  &c.,  in  addition  to  that  of  legatee. 

3.  Cases  where  the  testator  and  legatee  die  by  the  same  calamity. 

4.  The  presamption  is  against  the  testator  intending  to  give  to  the  heir,  ezecntor, 

&c,  where  he  merely  names  them. 

5.  The  same  rales  apply  where  the  will  forgives  a  debt,  as  a  legacy. 

6.  The  principle  of  the  distinction  is,  whether  the  testator  directs  the  debt  dis- 

charged, at  aU  events. 

7.  To  prevent  a  lapse,  the  testator  must  declare  who  shall  take. 

8.  This  rale  enforced  in  the  early  cases,  bat  relaxed  in  later  ones. 

9.  Parol  evidence  not  admissible  to  show  intention  of  testator. 

10.  An  intervening  life<estate  will  refer  provision  against  lapse  to  the  period  after 
death  of  testator. 

"  Nickisson  o.  Cockill,  8  L.  Times,  N.  s.  778,  before  the  Lord  Chancellor ;  s.  c. 
9  Jar.  K.  8. 372.  A  testator  is  presumed  to  consider  that  there  will  be  assets  suf- 
ficient to  pay  all  annuities  and  legacies  given  in  his  will,  and  to  expect  them  to 
be  paid  equally.  Street  ».  Street,  8  Law  T.  n.  s.  806,  before  Vice-Chancellop 
Wood,  And  it  is  not  sufficient  to  rebut  this  presumption  that  the  legacies  are 
given  to  several  persons,  with  reference  to  successive  residues  interposed  be- 
tween the  gifts,  ib. 

"  Wright  V.  Weston,  26  Beav.  429.  In  the  recent  case  of  Clark  v.  Clark,  11 
Jar.  N.  8.  820,  (1865,)  before  Vice-Chancellor  Stuart^  it  was  held,  that  when  one 
estate  was  specifically  devised  to  A,  and  another  to  B,  and  a  third  passed  under 
the  residuary  clause,  they  must  all  contribute  ratably  to  the  payment  of  the 
debts,  on  the  ground  that  the  latter  was  none  the  less  a  specific  devise  because 
it  passed  under  the  residuary  clause. 
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11.  The  same  rale  of  construction  is  applied,  where  the  payment  of  a  legacy  ii 

postponed. 

12.  Gift  to  one  or  heirs,  &c.,  held  generally  to  prevent  a  lapse. 

IS.  A  legacy  by  way  of  trust  will  not  lapse  by  the  death  of  the  trustee. 

14.  A  legacy  depending  upon  testamentary  appointment  may  lapse,  the  same  as 

any  other. 

15.  Beqocst  depending  npon  contingency  may  lapse. 

16.  How  legacies  to  the  uses  of  the  will  of  another  may  lapse. 

17.  Survivorship  saves  lapse  among  joint  tenants,  bnt  not  among  tenants  in  common. 

1 8.  Husband  and  wife  take  differently  under  wills,  from  any  other  two  persons. 

19.  Devise  or  bequest  to  a  class  will  not  lapse  so  long  as  one  of  the  class  survives. 
SO.  Bequest  to  executors  will  generally  go  to  the  survivors. 

21.  It  will  nmke  no  difference  at  what  time  the  class  is  ascertained,  as  to  the  sar- 

vivors  taking. 

22.  How  far  the  dcrise  of  the  legal  estate  vests  the  fee  absolutely  in  the  trustee. 

23.  An  estate  will  not  lapse  because  an  intervening  estate  upon  which  it  depends 

lapses. 

24.  How  land  devised  subject  to  a  charge  which  fails  is  to  be  disposed  of. 

23.   Whether  the  benefit  of  the  estate  failing  shall  go  to  the  devisee  of  the  residae 

or  the  heir, 
n.  56.   Cases  where  the  failure  has  operated  for  the  benefit  of  the  heir. 

26.  Cases  where  the  failure  has  operated  for  the   benefit  of  the  dcrisee  of  tlie 

residue. 

27.  By  the  present  English  statute  such  lapse  operates  for  the  benefit  of  the  resid- 

uary devisee. 

28.  Legacies  chained  on  land  will  lapse  if  the  legatee  die  before  time  of  payment, 

unless  deferred  to  accommodate  estate.    Qaasre  ? 

29.  Held,  in  Pennsylvania,  that  legacies  given  the  one,  and  in  case  of  his  death  te 

another,  if  the  first  die  in  life  of  testator,  the  alternative  gift  takes  effbet 

30.  Question  of  survivorship  among  joint  legatees  discussed  by  Mr.  Justice  Mekeif, 
81.  Several  American  cases  stated. 

32.  The  legatee  in  remainder  takes  a  vested  interest  at  the  decease  of  the  testator. 

33.  Contingent  legacies  lapse  by  death  of  legatee  before  the  contingency. 

34.  Where  there  is  no  residuary  bequest,  lapsed  legacies  go  to  the  next  of  kin. 

§  60.     1.  The  general  rule  is  well  settled,  that  where  the  leg- 
atee dies  before  the  testator,  the  legacy  will  lapse,^    And  Uiere 

**^ '      ^"    —  ^   ■  *■■■■■  111    ^w-  B^*  ■  ^    *■■  — ^^^  1^  »■  ■»  ■■■■■  ■■  ■■—     11^^  "^  m     m   m         m  ^ 

^  Swinb.  pt.  7,  §  23,  pi.  I ;  2  Wms.  Exni.  1034.  Swinburne  defines  the 
rule,  —  ^  If  the  legatary  die  before  the  day  (of  the  death  of  the  testator),  the 
legacy  is  void :  neither  can  the  executors  or  administrators  of  the  legatary  de* 
mand  the  same."  This  is  obvious,  from  the  fact  that  the  will  does  not  became 
Operative  until  the  death  of  the  testator. 


^50.]  LAPSED  LEGACIES.  485 

are  some  cases  where  the  legatee  suryives  the  testator,  that  the 
legacy  will  nevertheless  fail  to  become  operative,  on  the  ground 
of  some  contingency  upon  which  the  vesting  of  the  legacy  is 
made  to  depend.  Where  the  legacy  never  vests,  it  is  properly 
regarded  as  having  lapsed,  whether  the  event  occur  before  or 
after  the  death  of  the  testator. 

2.  The  most  numerous  class  of  lapsed  legacies  is  undoubtedly 
that  where  the  legatee  predeceases  the  testator ;  but  questions 
of  more  difficulty  often  arise,  under  the  head  of  legacies  lapsed 
before  the  period  of  vesting  occurs,  notwithstanding  the  legatee 
surrive  the  testator.  But  if  the  legatee  predecease  the  testator, 
the  legacy  will  lapse,  notwithstanding  the  will  contain  the  words 
heirs,  executors,  administrators,  <&c.,  as  these  words  are  prima 
facie  to  be  regarded  only  as  words  of  limitation,  calculated  to 
describe  the  nature  of  the  estate  given  to  the  legatee  or  devisee, 
and  not  as  used  with  any  express  purpose  of  preventing  a  lapse 
in  the  bequest,  where  the  legatee  should  happen  to  die  before 
the  testator.^ 

3.  Where  the  testator  and  the  legatee,  in  contemplation  of 
law,  die  precisely  at  the  same  time,  there  is  no  vesting  of  the 
legacy.  There  was,  by  some  of  the  early  writers,  and  in  some 
of  the  cases  upon  the  point,  considerable  discussion  in  regard 
to  presumptions  of  survivorship  arising  out  of  the  facts  and 
cuxsumstances  of  the  case,  such  as  sex,  age,  and  general  health. 
Bat  it  seems  to  be  now  settled,  that  by  the  law  of  England  the 
question  of  survivorship,  in  cases  of  this  character,  is  matter  of 
evidence,  and  depends  upon  the  presumptions  of  fact,  and  that 
iu  the  absence  of  all  evidence  upon  the  point,  there  is  no  con- 
dosion  of  law  upon  the  subject.  A  case  of  considerable  im- 
portance occurred  in  the  English  courts,  so  lately  as  the  year 


'  Ante,  §§  46,  47.  In  these  sections  we  have  incidentally  illustrated  the  point 
wliethcr  the  words  "  heir,"  "  executor,"  "  next  of  kin,"  &c.,  are  used  by  way  of 
limitation  of  the  estate,  or  to  create  a  new  and  distinct  estate  in  the  reprcsen- 
tatire  of  the  ancestor  or  legatee. 

41  • 
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11.  The  same  rale  of  construction  is  applied,  where  the  payment  of  a  legacy  is 

postponed. 

12.  Gifl  to  one  or  heirs,  &c.,  held  gcncrallj  to  prevent  a  lapse. 

13.  A  legacy  by  way  of  trust  will  not  lapse  by  the  death  of  the  trustee. 

14.  A  legacy  depending  npon  testamentary  appointment  may  lapse,  the  same  as 

any  other. 

15.  Bequest  depending  npon  contingency  may  lapse. 

16.  How  legacies  to  the  uses  of  the  will  of  another  may  Inpso. 

17.  Survivorship  saves  lapse  among  joint  tenants,  bat  not  among  tenants  in  common. 

18.  Husband  and  wife  take  differently  under  wills,  from  any  other  two  persons. 

19.  Devise  or  beqnest  to  a  class  will  not  lapse  so  long  as  one  of  the  class  survives. 
SO.  Bequest  to  executors  will  generally  go  to  the  sun'ivors. 

21.  It  will  make  no  difference  at  what  time  the  class  is  ascertained,  as  to  the  sar- 

vivors  taking. 

22.  How  far  the  dcrise  of  the  legal  estate  vests  the  fee  absolutely  in  the  trustee. 

23.  An  estate  will  not  lapse  because  an  intervening  estate  upon  which  it  depends 

lapses. 

24.  How  land  devised  subject  to  a  charge  which  fails  »  to  be  disposed  of. 

25.  Whether  the  benefit  of  the  estate  failing  shall  go  to  the  devisee  of  the  residae 

or  the  heir, 
n.  56.   Cases  where  the  failure  has  operated  for  the  benefit  of  the  heir. 

26.  Cases  where  the  failure  has  operated  for  the   benefit  of  the  devisee   of  the 

residue. 

27.  By  the  present  English  statute  such  lapse  operates  for  the  benefit  of  the  resid- 

uary devisee. 

28.  Legacies  chained  on  land  will  lapse  if  the  legatee  die  before  time  of  payment, 

unless  deferred  to  accommodate  estate.     Quasre  ? 

29.  Held,  in  Pennsylvania,  that  legacies  given  the  one,  and  in  case  of  bis  death  to 

another,  if  the  first  die  in  life  of  testator,  the  alternative  gift  takes  effbct. 
SO.   Question  of  survivorship  among  joint  legatees  discussed  by  Mr.  Justice  Meteoif. 
81.  Several  American  cases  stated. 

32.  The  legatee  in  remainder  takes  a  vested  interest  at  the  decease  of  the  testator. 

33.  Contingent  legacies  lapse  by  death  of  legatee  before  the  contingency. 

34.  Where  there  is  no  residuary  bequest,  lapsed  legacies  go  to  the  nest  of  kin. 

§  60.    1.  The  general  rule  is  well  settled,  that  where  the  leg- 
atee dies  before  the  testator,  the  legacy  will  lapso.^    And  there 

^  Swinb.  pt.  7,  §  23,  pi.  1 ;  2  Wms.  Exrs.  10^4.  Swinbnrno  defines  the 
rule,  —  "If  the  legatary  die  before  the  day  (of  the  death  of  the  testator),  the 
legacy  is  void :  neither  can  the  executors  or  administrators  of  the  legatary  de- 
mand the  same."  This  is  obvious,  from  the  fact  that  tho  will  does  not  bccomo 
operative  until  the  death  of  the  testator. 
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are  some  cases  where  the  legatee  survives  the  testator,  that  the 
legacy  will  nevertheless  fail  to  become  operative,  on  the  ground 
of  some  contingency  upon  which  the  vesting  of  the  legacy  is 
made  to  depend.  Where  the  legacy  never  vests,  it  is  properly 
regarded  as  having  lapsed,  whether  the  event  occur  before  or 
after  the  death  of  the  testator. 

2.  The  most  numerous  class  of  lapsed  legacies  is  undoubtedly 
that  where  the  legatee  predeceases  the  testator ;  but  questions 
of  more  difficulty  often  a:rise,  under  the  head  of  legacies  lapsed 
before  the  period  of  vesting  occurs,  notwithstanding  the  legatee 
survive  the  testator.  But  if  the  legatee  predecease  the  testator, 
the  legacy  will  lapse,  notwithstanding  the  will  contain  the  words 
heirs,  executors,  administrators,  <&c.,  as  these  words  are  prima 
facie  to  be  regarded  only  as  words  of  limitation,  calculated  to 
describe  the  nature  of  the  estate  given  to  the  legatee  or  devisee, 
and  not  as  used  with  any  express  purpose  of  preventing  a  lapse 
ia  the  bequest,  where  the  legatee  should  happen  to  die  before 
the  testator.^ 

3.  Where  the  testator  and  the  legatee,  in  contemplation  of 
law,  die  precisely  at  the  same  time,  there  is  no  vesting  of  the 
legacy.  There  was,  by  some  of  the  early  writers,  and  in  some 
of  the  cases  upon  the  point,  considerable  discussion  in  regard 
to  presumptions  of  survivorship  arising  out  of  the  facts  and 
circumstances  of  the  case,  such  as  sex,  age,  and  general  health. 
Bat  it  seems  to  be  now  settled,  that  by  the  law  of  England  the 
question  of  survivorship,  in  cases  of  this  character,  is  matter  of 
evidence,  and  depends  upon  the  presumptions  of  fact,  and  that 
in  the  absence  of  all  evidence  upon  the  point,  there  is  no  con- 
clusion of  law  upon  the  subject.  A  case  of  considerable  im- 
portance occurred  in  the  English  courts,  so  lately  as  the  year 


'  Ante,  §§  46,  47.  In  these  sections  we  have  incidentally  illustrated  the  point 
irliethcr  the  words  "  heir,"  "  executor,"  "  next  of  kin,"  &c.,  are  used  by  way  of 
limitation  of  the  estate,  or  to  create  a  new  and  distinct  estate  in  the  represen- 
tative  of  the  ancestor  or  legatee. 

41  • 


486  LEGACIES  AND  DEVISES.  [CHAP.  XIIL 

1854,  where  tlie  subject  was  extensively  discussed,  both  at  the 
Rolls  and  in  the  Court  of  Chancery  Appeal.^ 


*  Underwood  v.  Wing,  19  Bear.  459 ;  s.  c.  4  DeG.,  M.  &  6.  639 ;  Ante,  §  1, 
n.  1.  In  some  of  the  Continental  countries  in  Europe,  as  in  France  for  instance, 
there  are  positive  enactments,  hj  which  the  question  of  survivorship  in  certain 
contingencies  is  determined  as  a  presumption  of  law. 

This  case  was  heard  before  the  Lord  Chancellor,  Lord  Cranworthj  and  two 
common-law  judges,  whom  his  lordship  had  desired  to  sit  with  him,  Mr.  Justice 
WigJitman  and  Mr.  Baron  Martin,  In  the  opinion  of  the  learned  judges,  it  lis 
said,  "  The  question  of  survivorship  is  the  subject  of  evidence  to  be  produced 
before  the  tribunal  which  is  to  decide  upon  it,  and  which  is  to  determine 
it,  as  an^r  other  fact  ....  We  think  there  is  no  evidence  to  show  whether 
the  husband  or  wife  was  the  survivor.  There  may  be  surmise,  and  specu- 
lation, and  guess,  but  we  think  there  is  no  evidence."  In  this  case  it  was 
proved  that  Mr.  Underwood,  the  testator,  was  a  robust,  healthy  man,  and  a 
good  swimmer,  and  that  his  wife  was  in  a  weak  state  of  health  at  the  time  of 
the  catastrophe ;  and  the  medical  witnesses,  among  whom  was  the  eminent  au- 
thor of  the  Medical  Jurisprudence,  Dr.  Taylor,  concurred  in  the  opinion  that 
the  comparative  health  and  the  sex  of  the  two  persons,  as  well  as  the  fact  thai 
the  testator  was  a  good  swimmer,  rendered  it  almost  certain  that  he  would  have 
survived  his  wife.  But,  on  the  other  hand,  two  medical  witnesses  testified  that 
no  medical  witness  could  form  or  give  any  opinion  of  any  value  in  regard  to 
which  of  the  two  persons,  the  testator  or  his  wife,  would  survive.  A  man  of 
seventy  would  be  just  as  likely  to  survive  a  younger  man,  and  a  wonnan  just  as 
likely  to  survive  a  man,  and  a  feeble  or  sickly  man  a  strong  or  healthy  man,  as 
the  contrary.  Thus  the  scientific  evidence,  standing  at  contraries,  as  it  always 
does,  the  court  adopted  the  view  of  that  class  of  the  medical  testimony  which 
seemed  most  to  conform  to  their  own  views  of  the  probabilities  in  the  case. 

The  case  was  argued  very  much  at  length  by  very  eminent  counsel,  and  the 
court  concurred  in  the  advice  of  the  common-law  judges.  The  Lord  Chan- 
cellor said :  "  I  entirely  concur  in  what  was  said  by  the  learned  judges  on  that 
subject,  that  there  is  no  evidence  whatever  which  would  justify  any  one  in 
coming  **  to  the  conclusion  that  the  wife  did  not  survive,  ^  because  in  this  case, 
as  in  all  others  where  a  person  has  to  show  that  a  particular  state  of  things  has 
arisen,  the  evidence  mttst  be  positive  ;  and  it  is  not  sufficient  to  show  a  variety  of 
circumstances  from  which  it  may  be  very  difficult  to  form  an  opinion  one  way 
or  the  other.  I  think  it  impossible  to  carry  this  evidence  before  us  to  anything 
like  proof,  as  to  whether  Mr.  or  Mrs.  Underwood  was  the  survivior.  I  give  the 
medical  gentlemen  entire  credit  for  speaking  scientifically,  and  as  they  believe 
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The  testator  bequeathed  personal  estate  to  his  wife,  and  in 
the  event  of  her  dying  during  his  life,  to  A  B,  upon  certain 
trusts,  which  failed ;  and  after  that  he  bequeathed  his  whole 
property  to  J,  W.  The  testator  and  his  wife  were  shipwrecked, 
and  drowned  at  sea,  one  ware  sweeping  both  of  them  into  the 
sea,  after  which  they  were  neither  of  them  seen.  The  questiou 
arose  between  the  next  of  kin  and  J.  W.,  who  claimed  under 
the  limitations  of  the  will.  It  was  held,  that  the  burden  of 
proof  tliat  the  husband  survived  was  upon  J.  W.,  inasmuch  as 
his  title  depended  upon  the  survivorship  ;  and  that  for  tliis  pur- 
pose it  was  requisite  to  produce  positive  evidence  to  enable  the 
court  to  pronounce  in  favor  of  the  survivorship ;  and  that  no 
such  evidence  having  been  adduced,  the  next  of  kin  was  enti- 
tled to  the  estate ;  and  finally,  that  the  next  of  kin,  as  to  per- 
sonalty, and  the  heir  at  law,  as  to  realty,  stand  in  the  same 
position,  and  the  person  claiming  against  either  must  make  out 
his  title. 

From  all  which  the  rule  seems  now  clearly  established,  not 
that  in  such  cases  the  two  or  more  persons,  in  regard  to  which 
a  question  of  survivorship  arises,  will  be  presumed  to  have  de- 
ceased at  precisely  the  same  time,  which,  as  was  said  by  Lord 
Cranworlhy "  is  hardly  within  the  range  of  imagination,"  *  but 


qaite  accurately,  (though  I  do  not  think  that  they  themselves  are  very  confident 
upon  the  subject,)  but  to  take  what  they  say,  calculating  and  reasoning  a  priori ; 
for  that  is  all  it  comes  to,  as  to  which  of  two  persons  may  have  breathed  a  few 
seconds  the  longer  at  the  bottom  of  the  sea,  as  establishing  the  fact,  seems  to 
me  to  be  quite  misunderstanding  human  testimony.  ....  I  am  utterly  uncon- 
vinced that  they  can  tell  us  which  of  these  two  persons  died  first,  even  supposing 
them  to  have  been  taken  and  quietly  submerged  to  the  bottom  of  the  sea." 

The  Master  of  the  Rolls,  Sir  John  Romilltf,  said :  "  With  the  exception  of 
Sillick  9.  Booth,  1  Y.  &  C,  C.  C.  117,"  in  which  the  point  does  not  appear  to 
have  been  decided,  "  all  the  reported  cases  concur  in  this, — that  in  such  a  state 
of  things  it  is  impossible  for  the  court  to  come  to  any  conclusion  as  to  which 
died  first"  Mason  v.  Mason,  1  Mer.  308 ;  Taylor  v,  Diplock,  2  Fhillim.  261 ; 
Satterthwaite  r.  Powell,  1  Curt.  705.    See  ante,  §  1,  n.  1. 

*  Underwood  v.  Wing,  4  DeG.,  M.  &  G.  633,  661.    Many  other  cases  may 
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that,  it  failing  to  be  shown  by  any  satisfactory  evidence  which 
died  the  first,  the  decision  must  be  against  the  party  upon  whom 
rests  the  burden  of  proof. 

4.  We  have  had  occasion  to  state  the  rule  upon  this  general 
question,  and  to  adduce  the  general  range  of  the  authorities  [in 
another  place,^  from  which  it  will  appear  that  unless  the  testator 
provides  that  a  legacy  shall  go  to  the  heir,  or  next  of  kin,  or 
personal  representative,  in  some  such  form  as  to  clearly  indicate 
that  those  terms  are  used  to  designate  the  persons  described  by 
them,  in  order  to  have  them  take  directly  under  the  will,  as  pur- 
chasers, the  legacy  will  lapse,  the  general  presumption  being 
that  these  terms  of  succession  are  used  to  mark  the  extent  of 
the  interest  thus  intended  to  be  conveyed  to  the  legatee  or 
devisee,  and  are  therefore  words  of  limitation  merely. 

5.  The  same  rule  has  generally  been  extended  to  cases  where 
the  testator  has  given  a  legacy  by  way  of  remitting  a  debt  due 
from  the  legatee  to  the  testator.^  But  there  are  many  cases 
where  the  intention  to  remit  a  debt  is  so  fully  and  clearly 
expressed,  as  to  operate  to  cancel  it,  even  where  the  testator 
survives  the  debtor.^  And  a  provision  for  creditors  in  propor- 
tion to  their  debts,  is  of  a  mixed  character ;  partly  of  bounty  and 
partly  of  obligation,  and  the  will  must  be  read  as  to  some 


be  consulted  upon  this  point,  to  which  we  have  not  deemed  it  important  to  refer, 
regarding  the  decision  of  the  English  courts  upon  the  very  point  as  far  more 
satisfactory  than  any  analysis  which  we  could  give.  Sclw)ii  in  re,  8  Hagg.  748 ; 
Wright  V,  Sarmuda,  in  note,  2  Phillim.  266 ;  Wright  v.  Netherwood,  2  Salk. 
in^n.  593 ;  The  King  v.  Dr.  Hay,  1  Wm.  BI.  640 ;  Broughton  v.  Randall,  Gro. 
Eliz.  502 ;  Colvin  r.  Procurator-General,  1  Hagg.  92  ;  Hitchcock  v.  Beardsley, 
West's  Gas.  t  Hard.  445. 

*  Ante,  §  46. 

*  Maitland  v,  Adair,  S  Yesey,  231 ;  Elliot  v.  Davenport,  1  P.  Wms.  83 ; 
Toplis  o.  Baker,  2  Gox,  118  ;  Sibthorp  v.  Moxom,  3  Atk.  580 ;  Izon  v.  Butler, 
2  Price,  34 ;  Attorney-General  v.  Holbrook,  3  Y.  &  J.  114 ;  s.  C.  12  Price,  407 ; 
South  V.  Williams,  12  Sim.  566. 

'  South  9.  Williams,  12  Sim.  566. 
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extent  directing  the  payment  of  debts.^  And  where  the  debts 
are  barred  bj  the  statute  of  limitations,  a  specific  provision  for 
the  payment  would  seem  to  have  the  effect  to  revive  them  and 
make  them  payable  by  the  executor,  notwithstanding  the  credi- 
tor might  decease  before  the  testator.^  And  where  a  woman  in 
her  will  forgives  a  debt  to  her  son-in-law,  and  desires  her  execu- 
tor to  deliver  up  the  bond  to  be  cancelled,  it  is  not  lapsed  by 
liis  dying  before  the  testatrix.^^  The  distinction  upon  which  Mr. 
Boper^  insists  is,  between  the  giving  of  the  debt  as  merely  a 
personal  benefit  to  the  debtor,  and  a  declaration  of  present 
intention  to  treat  it  as  released  or  remitted  to  the  debtor,  or 
between  giving  the  debt  as  a  legacy,  and  a  remission  of  the 
debt ;  that  in  the  former  case  the  debt  will  survive,  if  the  debtor 
die  before  the  testator,  while  in  the  latter  a  court  of  equity  will 
enforce  the  remission  of  the  debt,  as  a  release  in  equity.    The 

*  PliiUps  p.  Philips,  3  Hare,  281. 

'  Williamson  v,  Naylor,  3  Y.  &  C.  208.  An  executor  is  not  precluded  from 
settiiig  ap  debts  due  the  estate  against  legatees  in  payment  or  part  payment  of 
their  legacies,  although  such  debts  are  barred  by  the  statute  of  limitations. 
Courtnay  v.  Williams,  3  Hare,  539 ;  Rose  t7.  Gould,  15  Beav.  189 ;  Ford  v. 
Beech,  11  Q.  B.  842 ;  Gibbons  v.  Youillon,  8  0.  B.  483.  But  where  there  is  a 
conditional  covenant  not  to  sue,  as  in  the  last  case  cited,  or  an  absolute  covenant 
not  to  sue,  as  in  Golds  v.  Greenfield,  3  Sm.  &  Gifl  476,  the  executor  cannot 
deduct  the  amount  of  the  debt  from  a  legacy. 

And  where  the  testator  who  had  obtained  his  discharge  in  bankruptcy, 
directed  his  executors  to  pay  to  the  official  assignee  a  sufficient  sum  to  meet  all 
the  unpaid  balance  due  to  his  creditors,  it  was  held  that  such  gift  was  not  liable 
to  lapse,  the  intention  going  beyond  the  mere  discharge  of  any  subsisting  legal 
obligation,  and  extending  to  the  discharge  of  the  moral  duty,  for  the  ease  of  the 
testator's  conscience  more  than  for  any  benefit  to  the  individual  creditors.  In 
re  Sowerby'g  Trusts,  2  K.  &  J.  630 ;  Turner  v.  Martin,  7  DeG.,  M.  &  G.  429. 

^  Sibthorp  v.  Moxton,  1  Yes.  Sen.  49 ;  8.  c.  nam.  Sibtharp  v.  Moxom,  3  Atk. 
580.  Lord  Hardwkke  seems  to  have  decided  this  case  upon  the  general  pre- 
sumption that  the  testatrix,  having  directed  her  executor  to  deliver  up  the  bond 
to  be  cancelled,  she  must  have  intended  a  forgiveness  or  remission  of  the  debt, 
and  that  e(|uity  would  enforce  it, 

"  Eoper  on  Legacies,  476,  477, 
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case  of  Elliot  v.  Davenport,^  is  cited  as  an  illustration  of  the 
first  case,  where  the  debt  was  not  released,  but  intended  to  be 
kept  on  foot,  and  part  of  it  to  be  paid  to  the  testator's  wife  and 
children,  and  the  rest  is  given  to  the  debtor,  upon  the  express 
condition  that  he  first  paid  those  several  sums.  The  second 
point  put  by  Mr.  Roper  is  illustrated  by  the  case  of  Sibthorp  v, 
Moxom,^^  already  sufficiently  stated. 

6.  The  only  comment  which  it  seems  needful  to  make  in 
regard  to  this  rule  is,  that  Mr.  Roper  undoubtedly  states  the 
basis  of  the  distinction  truly,  but  without  affording  much  aid 
towards  solving  the  practical  difficulties  which  will  always  be 
liable  to  arise  in  such  cases.  The  distinction  which  this  writer 
seems  to  regard  as  of  vital  importance,  in  determining  tlie  effect 
of  the  bequest  to  a  debtor,  intended  to  cancel  the  obligation 
between  giving'  and  forgiving  the  debt,  does  not  seem  to  us  of 
much  importance  any  way.^^  The  real  distinction  rests  upon 
the  expressed  intention  of  the  testator  to  have  the  release  of  the 
debt  carried  into  effect,  for  the  benefit  of  whomsoever  might  be 
interested  in  the  estate  of  the  debtor,  without  regard  to  the  fact 
whether  the  debtor  should  happen  to  survive  him  or  not.  If  such 
an  intent  is  fairly  to  be  gathered  from  the  words  of  the  will,  as 
construed  by  the  help  of  all  admissible  aids,  then  the  provision 
wiU  be  binding,  notwithstanding  the  decease  of  the  debtor  be* 


"IP.  Wms.  83  ;  s.  c.  2  Vern.  621.  This  case  places  the  distinction  upon 
the  ground  that  "  if  a  person  says  in  his  will,  /  forgive  such  a  debt,  or  my  execu" 
tor  shall  not  demand  U,  or  shall  release  it"  this  is  a  discharge  of  the  debt, 
though  the  debtor  dies  in  the  lifetime  of  the  testator.  But  if  the  debt  is  devised 
to  the  debtor,  without  words  of  release  or  discharge  of  the  debt,  and  the  debtor 
dies  before  the  testator,  the  *^  legacy  is  lapsed  **  and  the  debt  subsists. 

"  1  Jarman,  (ed.  1861,)  315.  "In  Maitland  v.  Adair,  8  Vesey,  231,  the  words 
were,  *  I  return  A  his  bond.'  A  died  in  the  testator's  lifetime,  and  it  was  held 
that  the  legacy  lapsed.  This  case  is  overlooked  by  Mr.  Roper,  (1  Treatise  on 
Leg.  411,)  who  lays  more  stress  on  the  mere  verbal  distinction  between  the 
giving  and  forgiving  the  debt,  than  seems  warranted  by  the  principles  of  the 


cases." 
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fore  the  testator.    And  this  is  the  true  principle  upon  which 
lapse  in  all  cases  is  prevented.^* 

7.  The  general  rule  in  regard  to  the  legitimate  mode  of  pre- 
yenting  the  lapse  of  a  legacy  seems  now  to  be  quite  satisfacto- 
rily settled.  It  is  requisite,  not  only  that  the  testator  should 
declare  his  intention  that  the  legacy  shall  not  lapse^  but  that  he 
shall  point  out  how  the  same  is  to  be  kept  on  foot^  in  the  event 
of  the  decease  of  the  legatee  before  the  testator,  and  to  whom  it 
shall  be  paid.  For  Lord  Hardwicke  said,^^  "  If  one  devise  real 
or  personal  estate,  and  manifest  an  intention  that  the  devise 
shall  not  lapse,  this  is  not  sufficient  to  exclude  the  heir  or  next 
of  kin,  unless  he  had  nominated  another  legatee."  But  where 
such  an  intention  is  expressed^  and  the  bequest  is  to  A,  and  her 
executors  or  administrators,  in  the  case  of  personal  estate,  or 
heirs,  by  parity  of  reason,  in  case  of  real  estate,  it  will  be  held 
sufficient  to  prevent  the  lapse.^^ 

8.  In  one  case,^*^  where  a  bequest  was  made  to  a  married 
woman,  to  her  separate  use,  during  the  joint  lives  of  herself  and 
husband,  and,  in  case  she  survived  him,  to  her  absolutely  ;  but  if 
she  did  not  survive  her  husband,  to  such  person  as  she  should 

"  2  Wms.  Exra.  1087. 

»  Sibley  v.  Cook,  3  Atk.  572. 

^  Toplis  V,  Baker,  2  Cox,  118, 121.  The  Lord  Chancellor,  Bacon,  said  here, 
^  Put  the  case  of  a  testator  saying,  *  I  give  to  A,  and  if  A  shall  die  before  me, 
yet  I  do  not  intend  the  legacy  shall  lapse,'  I  should  not  know  how  to  prevent 
this  legacy  lapsing.  But  if  the  testator  had  said,  *  if  A  shall  die,  I  mean  hia 
executors  shall  take  it,'  then  I  understand  the  effect  very  clearly,  the  executors 
being  specially  mentioned  andjsubstituted  for  the  legatee."  See  also  Bridge  v. 
Abbot,  3  Br.  C.  C.  224 ;  Cotton  v.  Cotton,  2  Beav.  67 ;  Long  v.  Blackall,  3 
Veaey,  486 ;  Jennings  v.  Gallimore,  id.  146 ;  Baines  v.  Ottey,  1  My.  &  K.  465. 

"  Baker  v.  Hanbury,  8  Buss.  840.  This  case  was  ai^ed  by  very  distin- 
guished counsel,  Mr.  ShadweU  and  Mr.  Sugdeuy  upon  different  sides,  who  cited, 
Perkins  v.  Micklethwaite,  1  P.  Wms.  274,  against  the  lapse,  and  Calthorp  v. 
Gough,  3  Br.  C.  C.  395  ;  n.  Humberstone  v.  Stanton,  1  V.  &  B.  385,  in  favor 
of  it ;  and  the  Lord  Chancellor  Lyndhursl,  seema  to  have  entertained  no  great 
question  in  regard  to  it  being  a  case  of  lapse. 
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appoint,  and,  in  default  of  appointment,  to  her  next  of  kin  ;  and 
she  died  during  the  life  of  her  husband  without  making  any 
appointment ;  it  was  held  by  the  Vice-Chan cellor,  and  the  decree 
affirmed  by  the  Chancellor,  that  the  legacy  lapsed.  But  in  the 
case  of  Edwards  r.  Saloway,^®  Lord  Cottenham  held,  in  a  pre- 
cisely similar  case,  that  the  gift  did  not  lapse,  but  went  to  the 
next  of  kin  under  the  will,  as  purchasers.  It  must  be  borne  in 
mind  that  the  more  recent  cases  bear  very  decidedly  against 
allowing  the  lapse  of  a  legacy,  where  there  is  fair  ground  for 
determining  in  what  direction  the  estate  is  appointed  to  go,  by 
the  terms  of  the  will,  in  the  event  of  the  decease  of  the  legatee.^^ 


^  2  FhillipS)  625.  His  lordship  here  said :  "  The  only  safe  way  of  determin- 
ing what  a  testator  intended,  is  to  look  to  what  he  has  said."  Whatever  be  said 
or  thought  of  the  motive  for  the  gift  to  the  next  of  kin,  *'  the  gifl  itself  is  there. 
....  The  gift  to  her  next  of  kin,  in  default  of  appointment,  stands,  therefore,  as 
a  distinct  substantive  disposition  of  the  will,  and  I  can  find  no  principle  for 
taking  that  gift  away  upon  a  speculation  of  what  the  testator  might  have  done 
cnder  different  circumstances."  See  also  Hardwick  v.  Thurston,  4  Russ.  380 ; 
Chatteris  17.  Young,  2  Russ.  183. 

When  the  case  of  Edwards  v.  Saloway  was  before  the  Vice-Chancellor,  (2 
DeG.  &  Sm.  248,)  the  learned  judge  said,  in  regard  to  the  case  of  Baker  t7. 
Hanbury :  "  From  the  terms  of  the  will  in  Baker  v,  Hanbury,  Lord  Lyndhurst 
inferred  an  intention  that  the  bequest  should  be  absolute  [in  the  first  donee], 
and  the  [subsequent]  words  used  were  only  to  protect  the  absolute  bequest." 
The  case  is  therefore  virtually  overruled,  as  any  authority,  upon  a  case  where 
an  intention  can  fairly  be  inferred,  that  the  testator  intended  the  estate  to  pass 
to  other  persons  in  the  contemplated  possible  event  of  the  decease  of  the  first 
donee  during  the  life  of  the  testator.  And  the  same  rule  of  presumption  is 
adopted  in  construing  a  similar;provision  in  Gosling  v.  Townshend,  1 7  Beav.  245. 

»  Bridge  V.  Abbot,  8  Br.  C.  C.  224.  The  Master  of  the  Rolls  here  said, 
that  in  order  to  prevent  the  lapse  of  a  legacy,  *'  it  is  necessar}',  according  to 
Sibley  o.  Cook,  3  Atk.  572,  not  only  that  he  should  declare  that  the  legacy 
should  not  lapse,  but  also  who  should  take  in  the  stead  of  the  residuary  lega- 
tee." This  seems  to  have  been  the  rule  of  the  early  cases.  The  later  ones, 
although  not  entirely  uniform,  incline  to  save  a  lapse,  where  it  is  reasonably 
certain  that  the  testator  had  in  mind  such  a  contingency,  and  named  a  person 
or  class  who  might  represent  the  legatee. 
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9.  It  seems,  both  in  principle  and  according  to  the  decided 
cases,  that  no  parol  evidence  can  be  received  to  show  that  the 
testator  did  not  intend  the  legacy  to  lapse.  Accordingly,  where 
the  testator  gave  a  legacy  to  one  already  dead,  naming  also  his 
executors,  administrators,  or  assigns,  it  was  held  not  competent 
to  show,  by  parol  evidence,  that  the  testator,  at  the  time  of 
making  his  will,  was  aware  of  the  decease  of  this  legatee,  and 
intended  the  legacy  to  go  to  the  personal  representatives 
named.* 

10.  Lord  Alvanlei/y  Master  of  the  EoUs,  a  judge  of  great  learn- 
ing and  experience,  has  thus  defined  the  doctrine  in  regard  to 
lapsc.^  "  A  testator  is  never  to  be  supposed  to  mean  to  give  to 
any  but  those  who  shall  survive  him,  unless  the  intention  is 
perfectly  clear.  I  will  not  determine  now,  because  it  is  not 
necessary,  that  where  a  legacy  is  given  to  a  person,  or  to  his 
representatives,  it  can  mean  anything  but  in  case  of  his  death 
in  the  life  of  the  testator,  but  it  is  perfectly  clear,  that  where  the 
fund  is  given  to  one  for  life,  and  after  the  death  of  that  person 
to  several  others,  and  in  case  of  their  death  to  their  representa- 
tives, there  is  no  reason  to  presume  an  intention  that  it  shall  not 
lapse  by  the  death  of  the  legatee  in  the  life  of  the  testator.  It 
is  impossible,  without  transgressing  every  rule  as  to  vesting,  to 
hold  this  legacy  vested,  the  legatee  not  having  lived  to  take  the 
benefit  under  the  testator's  will."  But  the  learned  judge  held 
in  this  case,  that,  where  there  was  an  intervening  life-estate, 
after  the  death  of  the  testator,  before  the  legacy  took  effect,  it 
was  more  reasonable  to  anticipate  an  intention  in  the  testator 
to  provide  against  a  lapse.  And  where  the  testator  bequeathed 
the  residue  to  A  for  life,  and  after  her  death  legacies  were  given 
to  B,  or  to  her  proper  representatives  if  she  should  not  be  living 
at  the  death  of  A,  and  four  other  persons,  or  their  representa- 

"  Maybank  v.  Brooks,  1  Br.  C.  C.  84     See  also,  to  same  effect,  Comfort  v. 
Mather,  2  W.  &  S.  450. 
"  Corbyn  v.  French,  4  Vesey,  418,  435. 
PABT  IJL  42 
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tiveSy  and  one  of  the  four  died  in  the  lifetime  of  the  testator,  and 
another  surviyed  him,  but  died  in  the  lifetime  of  A  ;  it  was  held 
that  the  former  lapsed,  but  that  the  latter  took  effect.^ 

11.  The  same  rule  of  construction  has  been  applied  where  the 
legacy  is  appointed  to  be  paid  at  a  fixed  period  after  the  death 
of  the  testator.  There,  any  provision  that  the  legacy  shall  be 
paid  to  the  legatee,  or  to  his  heirs,  executors,  <&c.,  is  supposed 
to  have  reference  to  the  contingency  of  the  decease  of  the 
legatee  during  the  period  intervening  between  the  death  of  the 
testator  and  the  time  of  payment.^ 

12.  In  Gittings  v.  M*Dermott,^  this  question  is  extensively 
discussed,  and  the  authorities  thoroughly  reviewed,  by  Lord 
Brougham^  and  the  conclusion  reached,  that  where  the  testator 
gives  to  the  children  of  his  deceased  sister  E.  W.,  enumerating 
their  names,  "  or  to  their  heirs,"  and  three  of  the  children  died 
in  the  lifetime  of  the  testator,  the  legacies  to  these  children  did 
not  lapse,  but  their  next  of  kin  took  by  substitution,  at  the 


"  The  words  of  the  will  here  were  broad  enough  to  have  preyented  the  lapse 
in  both  cases ;  the  words  of  the  will,  by  implication,  providing  that  the  kgacj 
should  go  to  the  personal  representatives  of  the  four  persons,  provided  any  ono 
or  more  of  them  should  not  be  living  at  the  termination  of  the  life-estate.  This 
in  strictness  of  language  provided  for  a  decease  of  the  first  donee,  either  in  the 
life  of  the  testator,  or  after  his  death,  and  during  the  intervening  life-estate. 
But  it  was  confined  to  the  latter  contingency,  from  the  far  greater  prohabihty 
of  that  being  the  intention  of  the  testator.  See  also  Bone  v.  Cook,  McLcL 
Exch.  R  168 ;  s.  c.  13  Price,  882 ;  Hutcheson  v.  Hammond,  3  Br.  C  C.  129, 
143  ;  Taylor  v.  Beverley,  1  ColL  C.  C.  108. 

"  Tidwell  r.  Ariel,  3  Madd.  403,  409 ;  Waite  v.  Templer,  2  Sim.  524.  The 
testator  here  gave  a  legacy  to  T.  P.  "  or  to  his  heirs,  executors^  administrators 
or  assigns,"  and  the  bequest  over  was  held  void  for  uncertainty.  And  the  same 
rule  seems  to  have  prevailed  in  the  recent  case  of  Smith  v,  Oliver,  11  Beav. 
494. 

••  2  My.  &  K.  69.  His  lordship  cited  also,  in  addition  to  the  cases  already 
adverted  to,  the  following :  HoUoway  v.  HoUoway,  5  Vesey,  899 ;  Lowndes  v. 
Stone,  4  Vesey,  649 ;  Vaux  17.  Henderson,  IJ.  &  W.  888.  See  also  Booth  v. 
Vicars,  1  ColL  6. 
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death  of  the  testator.  And  it  was  also  held,  that  where  the 
same  testator  gave  to  each  of  his  sisters  equal  shares  in  the 
residue  of  his  estate,  naming  them,  and  upon  their  deaths,  re- 
spectively, to  their  heirs,  and  the  sisters  died  before  the  testator, 
that  their  next  of  kin,  respectively,  were  entitled  to  the  share  of 
the  several  sisters  at  the  death  of  the  testator,  by  way  of  substi- 
tution. And  some  writers  and  judges  have  been  inclined  to 
make  a  wide  distinction  between  the  word  or  and  the  word  and^ 
when  followed  by  that  class  of  equivocal  words  which  may  be 
used,  either  as  words  of  limitation  or  as  words  of  purchase,  viz. 
"heirs,  executors,"  &c.^ 

13.  It  seems  to  be  admitted  on  all  hands,  that  where  a  legacy 
is  given  by  way  of  trust,  the  death  of  the  trustee  will  not  create 
a  lapse,  but  the  cestui  que  trust  will  be  entitled  to  the  benefit 
of  tlie  bequest.^  And  even  where  the  testator  bequeathed  to 
his  daughter  A,  the  wife  of  B,  a  legacy  of  «£10,000,  payable  six 
months  after  his  decease,  and  he  recommended  his  daughter 
and  htsr  husband  to  settle  it,  together  with  such  sum  of  money 
of  the  husband  as  he  should  choose,  for  the  benefit  of  the 
daughter  and  her  children,  it  was  held  to  have  created  a  trust 
in  the  j&10,000,  for  the  benefit  of  the  children,  and  that  conse- 
quently the  legacy  did  not  lapse  by  the  death  of  their  mother  in 
the  lifetime  of  the  testator.^ 

14.  The  same  rule,  as  to  liability  to  lapse  by  the  legatee 
dying  before  the  testator,  will  apply  whether  the  legacy  be  one 


•  2  Wms.  ExM.  1088  ;.l  Roper  on  Leg.  473. 

"  1  Eoper,  474 ;  Eales  r.  England,  Free,  in  CL  200;  Moggridge  v.  Thack- 
well,  1  Vet.  Jr.  464,  475. 

'  Ford  9.  Fowler,  3  Beav.  146.  This  case  was  decided  by  an  eminent  judge, 
Lord  Langdaley  M.  R.,  and  unquestionably  in  conformity  with  the  general  in- 
tent of  the  testator ;  but  it  seems  to  have  gone  further  than  most  of  the  preced- 
ing cases,  in  treating  a  mere  recommendation  as  binding  upon  the  estate,  which 
we  We  considered  under  another  head.  Ante,  pt.  1,  §  43.  But,  if  ihe  trust 
^Is,  the  legacy  lapses  to  the  next  of  kin.  Abercrombie  v,  Abercrombie,  27 
Alab.  489. 
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flowing  ex(5lusively  from  the  bounty  of  the  testator,  or  oon^ 
pritnarilj  from  anotlicr,  but  remain  subject  to  the  testamentary 
appointment  of  the  testator.^^  The  reason  of  this  is  very  obvious. 
Such  testamentary  appointments  are  ambulatory  during  tlte  life 
of  the  testator^  and  do  not,  therefore,  become  effectual  until  bis 
death.  Until  that  time  tliey  are  subject  to  revocation  and  modi- 
fication. 

15.  In  the  case  of  a  bequest,  depending  upon  contingency, 
and  naming  others  to  take  when  the  contingency  occurs,  but 
the  death  of  tlie  first  donee  not  being  embraced  in  the  contin- 
gency, the  gift  over  will  not  take  effect,  unless  the  particular 
contingency  occur.  And  the  deatli  of  the  first  donee  in  tlie  life 
of  the  testator,  without  that  having  occurred,  will  create  a  lapse, 
notwithstanding  the  donee  over  survive  the  testator .^  It  seems 
to  be  now  settled  that  where  the  contingency  upon  which  tlie 
estate  over  is  given  never  takes  place,  the  estate  will  fail.  As 
where  the  testator  bequeaths  to  his  granddaughter  J.  G.  L.  a 
sum  of  money  to  be  paid  to  her  when  she  arrives  at  twenty^)ne, 
or  is  married,  and  directs  that  if  she  shall  die  under  twenty-one 
and  unmarried,  the  legacy  shall  bo  paid  to  his  other  grand- 
daughters ;  and  J.  C.  L.  died  in  the  lifetime  of  the  testator,  un- 
married, but  afler  attaining  twenty-one;  it  was  held  that  the 
other  granddaughters  took  nothing  under  the  bequest ;  and  it 

"  2  TVma.  ExraL  1091,  1092, 1093 ;  1  Roper  on  Leg.  426 ;  Oke  ».  Heath,  1 
Vcs.  Sen.  135  ;  Duke  of  Marlborough  v.  Godolphin,  2  Yes.  Sen.  61,  73,  et  seq., 
where  Lord  Ilardmcke  gives  a  very  extended  reading  irpon  the  nature  of  tes- 
tamentary powers.    Burges  v.  Mawbey,  10  Vesey,  319. 

•  Ilumbcrstone  r.  Stanton,  1  V.  &  B.  985 ;  Doo  v.  Brabrant,  3  Br.  C.  C.  39»; 
B.  c.  4  T.  R.  706 ;  Williams  v.  Jones,  1  Russ.  517.  But  a  postponement  of  the 
payment  of  a  legacy,  for  the  convenience  of  the  ostate,  or  in  the  discretion  of 
the  executor  or  trustee,  will  not  subject  the  legacy  to  lapse  by  the  death  of  the 
legatee,  between  the  death  of  the  testator  and  the  specified  time  of  payment. 
Traver  v.  Schcll,  20  N.  Y.  Ct.  App.  89,  91.  And  the  rule  is  the  same  where 
the  legacy  is  charged  upon  real  estate,  and  the  postponement  is  based  upon  the 
condition  of  the  estate,  and  the  concurrence  of  him  who  is  to  pay^  and  not  with 
reference  to  the  legatee.    Harris  v.  Fly,  7  Paige,  421. 
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will  make  no  difference  as  to  the  estate  over  failing,  that  the 
contingcncj  is  expressed  in  the  alternative  of  J.  C.  L.  dying 
before  twenty-one  or  unmarried.*^ 

16.  It  seems  to  follow,  from  the  principles  already  stated,  that 
if  one  bequeath  an  estate,  to  be  disposed  of  according  to  the 
uses  and  trusts  declared  in  the  will  of  another,  a  legacy  will 
lapse,  notwithstanding  the  legatee  survive  the  testator  in  the 
latter  will,  unless  he  also  survived  the  testator  in  the  former 
vill.« 

17.  Where  a  bequest  is  made  to  two  or  more  persons,  as 
joint  tenants,  (and  where  the  bequest  is  general,  in  such  case 
they  will  take  as  such,  unless  prevented  by  statutory  provision,) 
and  any  one  of  the  number  survives  the  testator,  there  will  be 
no  lapse,  although  some  of  the  joint  devisees  may  decease  before 
the  testator,  the  share  of  deceased  joint  tenants  going  to  the 
survivors.  And  the  same  consequence  follows,  where  the  be- 
quest to  any  of  the  joint  tenants  fails  for  any  other  cause.^    But 


*  Carpenter  o.  Heard,  14  Pick.  449.  The  question  is  here  very  carefally  ex- 
amined by  Pulnam,  J.,  and  the  cases  thoroughly  reyiewed,  and  the  views  of  the 
learned  judge  seem  to  us  worthy  of  adoption  for  their  perspicuity  and  unques- 
tionable reasonableness  and  justice.  See  also  Fulham  v.  Wickett,  Willes,  803, 
and  Mr.  Dumford*s  note,  intimating  an  opinion  in  the  contrary  direction. 

^  Culsha  V.  Cheese,  7  Hare,  236,  245  ;  1  Jarman,  816.  Indeed,  it  does  not 
seem  important,  that,  where  a  will  is  made  disposing  of  property  according  to 
the  uses  in  another  will,  the  legatee  should  survive  the  testator  in  the  latter 
win,  in  order  to  save  a  lapse,  where  the  second  will  is  so  referred  to  as  to  be- 
come a  part  of  the  former,  the  same  as  any  other  writing,  and  not  as  a  testa- 
mentary act  The  legacies,  therefore,  under  the  first  will  may  be  regarded  as 
vesting  upon  the  death  of  the  first  testator,  unless  the  will  is  dependent  upon  the 
final  testamentary  act  of  the  other  testator,  and  if  so,  the  estate  cannot  be  said 
to  vest  until  the  decease  of  the  second  testator.  Such  a  disposition  of  property 
is  virtually  leaving  it  subject  to  the  testamentary  appointment  of  the  second  tes- 
tator, and  very  likely  that  is  the  most  usual  form  of  making  one  will  subject  to 
the  provisions  of  another.    S.  P.  Hamlet  v.  Johnson,  26  Alab.  R  557. 

"  Buffar  17.  Bradford,  2  Atk.  220 ;  Davis  v,  Kemp,  1  Eq.  Cas.  Ab.  216,  pi. 
7 ;  Morley  o.  Bird,  3  Yesey,  628.    And  where  the  bequest  to  one  is  revoked, 

42* 
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where  the  bequest  is  to  several  persons,  as  tenants  in  common, 
there  is  no  right  of  survivorship,  and  the  share  of  any  who  die 
before  the  testator  will  lapse.® 

18.  Husband  and  wife  take  hj  entireties,  as  it  is  called,  the  con- 
sequence of  which  is  that  neither  can,  by  his  or  her  own  act  alone, 
affect  the  estate.^^  But  the  survivor  will  take  the  whole  estate, 
without  regard  to  any  conveyance  by  the  other,  which  becomes 
wholly  inoperative  by  the  survivorship  of  the  other.^  And 
where  a  bequest  is  made  to  husband  and  wife,  together  with 
other  persons,  the  former  are  regarded  as  so  entirely  one  person 
in  law,  that  they  have  been  held  in  such  case  to  take  but  one 
share  between  them,  the  same  as  any  one  of  the  others,^  not- 
withstanding the  construction,  probably,  defeats  the  intention 
of  the  testator  in  the  majority  of  instances,  as,  in  some  of  the 
ca^es  where  this  rule  has  been  applied,  it  appeared  that  in  other 
portions  of  the  will  the  testator  had  given  equal  sums  to  the 
husband  and  wife  each,  and  to  the  others  named  with  them  in 
the  joint  bequest.^  Some  of  the  early  cases  have  attempted  to 
maintain,  that,  wliere  the  gift  was  to  husband  and  wife,  as  ten- 
ahts  in  common,  they  each  took  an  equal  share  with  the  other 
persons  named.^  But  this  particular  distinction  seems  not  eu- 
tirely  without  question,®  but  many  of  the  cases  have  evidently 
manifested  a  disposition  to  seize  hold  of  slight  circumstances  for 
the  sake  of  carrying  into  effect  the  presumed  intention  of  giving 


the  other  takes  the  whole.  Humphrey  v.  Tayleur,  Amb.  136  ;  Larkins  v.  Lar* 
kins,  3  B.  &  P.  16.  The  rule  is  the  same  as  to  real  and  personal  estate  in  this 
respect.    1  Jarman,  316. 

"  Page  V.  Page,  2  P.  Wms.  489. 

»*  Back  V.  Andrew,  2  Vern.  120. 

"  Doe  d.  Freestone  v.  Parratt,  5  Term.  R.  662. 

••  Back  V,  Andrew,  2  Vern.  120 ;  Lewin  v.  Cox,  Moore,  658,  pi.  759 ;  Anon. 
Skinner,  182 ;  Co.  Litt  187  a;  Bricker  v.  Whatley,  1  Vern.  283. 

^  In  re  Wylde,  2  DeG.,  M.  &  G.  724. 

**  Lewin  v.  Cox,  Moore,  558 ;  2  Jarman,  282. 

•  Warrington  v,  Warrington,  2  Hare,  54. 


§  50.]  LAPSED  LEGACIES.  499 

the  husband  and  wife  each  separate  and  equal  shares  with  the 
others  named  in  the  same  bequest.^^ 

19.  And  where  a  bequest  is  made  to  a  class,  as  the  children 
of  A,  whether  he  be  living  or  dead,  the  same  will  not  lapse,  so 
long  as  any  one  entitled  to  come  in  under  the  bequest  survives.*^ 
Such  a  bequest,  as  we  have  before  stated,^  will  include  all  the 
children,  or  others,  answering  the  description  of  the  name  of  the 
class  which  are  in  existence  at  the  time  the  devise  takes  effect, 
unless  there  is  sometirmg  upon  the  face  of  the  will  indicating  a 
different  intention. 

20.  And  a  bequest  to  more  than  one  person  as  executors,  has 
been  held  to  be  a  devise  to  a  class,  so  that,  if  one  of  them  die  in 
tlie  lifetime  of  the  testator,  the  whole  vests  in  the  survivors.^ 
But  where  several  persons  are  named  as  legatees  of  the  residue, 
primarily,  and  are  appointed  to  take  equal  shares,  so  as  to  create 
a  tenancy  in  common,  the  fact  that  the  same  persons  are  also 
created  executors  will  not  constitute  such  a  relation,  that  the 
share  of  one  predeceasing  the  testator  will  pass  to  tlie  survivors, 
but  it  will  go  to  the  next  of  kin  as  property  undisposed  of.^ 


•  Warrington  r.  Warrngton,  2  Hare,  54;  Paine  v.  Wagner,  12  .Sim.  184- 
Here  tKfe  words,  ^*  equally  divided  share  and  share  alike,''  were  regarded  as  indi- 
cating a  purpose  that  each  person  named  should  take  an  equal  share.  In  War- 
rington V.  Warrington,  the  relationship  of  the  parties  to  the  testator,  both  hus- 
band and  wife  being  .equally  of  kin,  was  relied  upon  as  ground  of  presumption 
(^  an  intention  to  give  each  a  share.    But  see  Gordon  v,  Whieldon,  1 1  Beav.  1 70. 

**  Shuttleworth  v.  Greaves,  4  My.  &  Cr.  35. 

^  Ante,  §  44,  pi.  2,  and  cases  cited  in  notes.  See  also  Yiner  v.  Frances,  2  Br. 
C.  C.  658.  The  case  of  Martin  v,  Wilson,  3  Br.  0.  C.  324,  has  not  been  followed. 
Shattleworth  ».  Greaves,  4  My.  &  Cr.  85. 

«  Knight  V.  Gould,  2  My.  &  K.  295. 

^  Barber  v.  Barber,  8  My.  &  Cr.  G88.  Lord  Cottenham  here  examines  the 
cases  at  length  from  which  it  would  seem  that  executors  to  whom  property  is 
devised  beneficially  will  not  take  by  survivorship  the  share  of  any  one  of  their 
number  who  may  decease  before  the  testator,  unless  the  bequest  is  in  such  a 
form  as  to  create  a  joint  tenancy,  which  is  never  the  case  where  it  appears  thai 
each  is  to  have  a  separate  share  in  the  estate.    Owen  v,  Owen,  1  Atk.  494  ; 


600  LEGACIES  AND  DEVISES.  [CHAP.  XHI. 

21.  Some  of  the  earlier  cases  ^  seem  to  have  intimated  an 
opinion,  that  where  the  class  to  which  a  bequest  is  made  are  to 
be  ascertained  upon  the  happening  of  some  event,  which  occurs 
in  the  lifetime  of  the  testator,  and  one  of  the  class  deceases 
after  the  class  is  ascertained,  and  in  the  lifetime  of  the  testator, 
the  share  of  such  person  will  lapse.  JjBut  it  seems  finallj  to 
have  been  considered,  that  the  event  upon  which  the  class  is  to 
be  determined  having  happened  before  the  death  of  the  testator 
will  make  no  difference  in  regard  to  the  survivors  of  the  class 
at  the  death  of  the  testator  taking  the  whole  bequest,  since  it 
makes  no  difference  in  regard  to  the  application  of  the  principle, 
when  the  class  is  ascertained.  That  may  be  done  in  the  first 
instance  by  the  very  terms  of  the  bequest,  as  wliere  it  is  made 
to  the  present  living  children  of  A  B  ;  and  that  will  not  defeat 
the  effect  of  the  survivorship  in  the  class.^^  But  it  is  undoubt- 
edly true,  that  if,  in  such  a  case,  the  class  were  required  to  take 
separate  shares  in  the  bequest,  as  tenants  in  common,  the  share 
of  such  as  deceased  after  the  members  of  the  class  were  ascer- 
tained would,  upon  principle,  be  regarded  as  having  lapsed ; 
but  that  is  not  what  is  commonly  understood  by  a  bequest  to 
a  class.*^ 

22.  But  where  the  bequest  is  only  of  the  legal  estate  for  the 
benefit  of  some  third  person,  it  seems  to  be  settled  that  the 
legal  estate  vests  in  the  trustee  .^^  The  question  is  here  exam- 
ined very  much  in  detail  by  Lord  Denmany  and  the  rule  thus 
stated :  "  There  is  no  doubt  whatever,  at  'the  present  day,  but 
that  a  devise  like  the  present,  to. a  trustee,  to  receive  the  rents 

Hunt  0.  Berkeley,  in  note.    See  also  Bain  t;.  Lescher,  11  Sim.  897,  from  which  it 
seems  that  a  devise  to  children,  as  tenants  in  common,  is  not  a  gift  to  a  class. 
'  Allen  V,  CaUow,  S  Yesey,  2S9 ;  Ackerman  v.  Burrows,  3  V.  &  B.  54. 

*  Lee  o.  Pain,  4  Hare,  201,  250.    See  aLao  Doe  d.  Stewart  v.  Sheffield,  13 
£ast,  526. 

*  Ham's  Trusts,  2  Sim.  n.  s.  106.    See  also  Yaux  v,  Henderson,  1  J.  &  W. 
S8S,  n.    See  also  Mebane  o.  Womack,  2  Jones,  £q.  293. 

«  Doe  d.  Shelley  o.  Eldin,  4  Ad.  &  Ellis,  582. 
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and  profits  and  pay  them  over  to  a  married  woman  for  her  sep- 
arate use,  and  afterwards  to  convey  them,  as  she  shall  direct, 
vests  the  legal  estate  in  the  trustee."  ^^  In  regard  to  the  extent 
of  the  estate  thus  conveyed,  it  is  here  decided  that,  ^^  for  a  great 
number  of  years  past,  the  courts  have  held  that  trustees  take, 
that  quantity  of  interest  which  the  purposes  of  the  trust  re- 
quire." ^  But  in  the  case  before  the  court,  the  learned  judge 
concludes,  that,  as  the  devisor  had  used  words  of  inheritance, 
and  as  it  seemed  requisite  for  carrying  the  trust  into  effect,  in 
the  contingency  that  the  cestui  que  trust  had  made  an  appoint- 
ment in  fee,  it  would  be  impossible  to  say  that  the  entire  and 
absolute  fee-simple  was  not  conveyed. 

23.  Where  the  bequest  depends  upon  an  intervening  estate 
under  the  will,  and  is  thus  made  to  take  effect  only  at  the  ter- 
mination of  the  prior  estate,  and  the  prior  estate  lapses  by  the 
death  of  the  legatee  or  devisee  during  the  life  of  the  testator^ 
this  will  not  defeat  the  estate  over;^^  but  it  will  take  effect 
immediately.^^ 


•  Doe  d.  Booth  v.  Field,  2  B.  &  Aid.  664. 

*  Doe  d.  Player  v.  Nicholls,  1  B.  &  C.  336 ;  Doe  d.  White  v.  Simpaon,  5  East, 
162;  Doe  d.  Pratt  v.  Tlmins,  1  B.  &  Aid.  530 ;  Warter  v.  Hutchinaon,  1  B.  &  C. 
721 ;  Glover  v.  Moncktooi  3  Bing.  13 ;  Doe  d.  Brune  v.  Martyn,  8  B.  &  C. 
497. 

■*  Miller  v.  Warren,  2  Vera.  207 ;  Willing  v.  Baine,  3  P.  Wms.  113;  Ledsome 
V.  Hickman,  2  Vera.  611 ;  Walker  v.  Main,  IJ.  &  W.  1 ;  McKinnon  v.  Peach,  2 
Keen,  555 ;  Humphreys  u.  Howes,  1  Russ.  &  My.  639 ;  Armstrong  v.  Arm- 
strong, 14  B.  Mon.  333.  See  also  West  v.  Williams,  15  Ark.  082 ;  Adams  v. 
Gillespie,  2  Jones,  Eq.  244 ;  Norris  v.  Beyea,  13  N.  Y.  Ct  of  App.  273  ;  Tay- 
lor V.  Wendel,  4  Bradf.  Sur.  Rep.  324,  331.  In  such  cases,  both  estates  vest  at 
the  same  time,  and  if  both  devisees  survive  the  testator,  the  estate  in  remainder 
will  not  fail  by  the  devisee  in  remainder  dying  before  the  tenant  for  life.  Ter- 
riH  V.  Public  Adm.  4  Bradf.  Sur.  Rep.  245.  See  also  Conklin  t7.  Moore,  2  Bradf. 
Sqr.  Bep.  1 79.  The  general  rule  stated  in  the  text  is  adhered  to  also  in  the 
following  American  cases:  Prescott  v.  Prescott,  7  Met.  141 ;  Mowatt  ».  Carow, 
7  Paige,  328 ;  Arcularius  v.  Gcisenhainer,  3  Bradf.  Sur.  Rep.  64 ;  Taylor  v. 
Wendel,  4  id,  324. 
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24.  Where  land  is  devised,  subject  to  a  charge  for  the  benefit 
of  others,  and  the  devisee  predeceases  the  testator,  so  that  the 
devise  lapses,  and  the  estate  goes  to  the  heir  at  law,  and  he 
enters  and  sells  it,  the  legacies  charged  upon  the  estate  remain 
a  continuing  charge.^  But  where  the  person  to  be  benefited  by 
the  charge  upon  land  dies  before  the  testator,  a  question  of 
some  difiiculty  maj  arise,  whether  the  charge  is  thus  gone  for 
the  benefit  of  the  devisee  in  remainder,  or  it  is  to  be  regarded 
as  real  estate  set  apart  for  the  first  devisee,  the  devise  of  which 
having  failed,  is  now  to  be  regarded  as  so  much  real  estate 
undisposed  of,  and  which  will  consequently  go  to  the  heir.^  If 
the  charge  upon  the  land,  in  terms,  depend  upon  a  contingency, 
which  fails,  and  the  estate  is  thereby  defeated,  the  charge  sinks 
for  the  benefit  of  the  devisee,  or  whoever  may  be  entitled  to  the 
principal  estate.^  Lord  Eldon  thus  states  the  rule  of  law  ap- 
plicable to  the  case :  ^  ^^  The  devise  is  absolute  as  to  A,  unless 
B  attain  the  age  of  twenty-one ;  if  he  does,  he  is  to  have  the 
legacy.  But  his  attaining  the  age  of  twenty-one  is  a  condition 
upon  which  alone  he  is  to  have  it;  if  he  does  not  attain  that 


"  Wigg  V.  Wigg,  1  Atk.  382 ;  Hills  v.  Wirley,  2  Atk.  605  ;  Oke  t;.  Heath,  1 
Ves.  Sen.  135 ;  1  Jarman,  320. 

»  1  Jannan,  (1861,)  320. 

**  Attorney-General  v.  Milner,  3  Atk.  112 ;  Croft  v.  Slee,  4  Yesey,  60 ;  Re 
Cooper's  Trusts,  4  DeG.,  M.  &  G.  757. 

^  Tregonwell  v.  Sydenham,  8  Dow,  194,  210.  Thus,  where  a  legacy,  payable 
in  futnro,  is  so  bequeathed  that  it  will  fail  by  the  decease  of  the  legatee  before  the 
time  of  payment,  and  that  will  always  be  the  case,  as  we  have  seen,  where  such 
legacies  are  made  payable  in  futuro,  out  of  regard  to  the  circumstances  of  the 
legatee,  and  not  merely  for  the  ease  of  the  estate ;  all  such  cases  will  clearly 
fall  within  the  spirit  of  the  rule  laid  down  by  Lord  Eldon^  and,  consequently,  if 
the  legatee  die  before  the  vesting  age,  whether  in  the  lifetime  of  the  testator 
or  not,  the  charge  sinks  into  the  estate.  1  Jarman,  (1861,)  321.  And  if  the 
legacy  depend  upon  a  contingency,  as  the  legatee's  attaining  the  age  of  twenty- 
one,  and  this  contingency  occur  in  the  lifetime  of  the  testator,  and  thereafter 
the  legatee  die  before  the  testator,  the  result  is  the  same  as  if  the  legacy  had 
been  originally  without  condition.    1  Jarman,  321 ;  ante,  §  48,  pi.  5,  6,  and  n. 
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age,  then  the  will  is  to  be  read  as  if  no  such  legacy  had  been 
giren,  and  the  heir-at-law  does  not  come  in,  because  the  whole 
is  absolutely  given  to  the  devisee.  But  a  gift  which  fails  must 
clearly  have  been  intended,  upon  the  failure  of  the  condition, 
for  the  benefit  of  the  devisee." 

25.  Whether  the  failure  of  an  intervening  estate  in  the  case 
of  a  devise  is  to  go  for  the  benefit  of  the  heir,  or  of  the  devisee 
of  the  residue  of  the  estate,  is  to  be  determined  with  reference 
to  the  intention  of  the  testator ;  whether  the  intervening  estate 
was  regarded  as  an  exception  to  the  general  devise  of  the  resi* 
due,  or  as  a  charge  upon  the  estate.  And  although  this  is  a 
rule  which  it  is  apprehended  will  not  afford  much  practical  aid 
in  solving  questions  of  this  kind  which  may  arise,  it  seems  to 
have  received  the  sanction  of  eminent  judges  and  the  most 
experienced  writers  upon  the  subject.^ 

26.  There  are  also  a  considerable  number  of  cases,  where  the 
iutervening  estate  or  encumbrance  has  been  construed  as  a 
charge  upon  the  estate,  and  its  failure  has  been  allowed  to 
operate  for  the  benefit  of  the  devisee.''^  This  subject  is  very 
carefully  examined  in  the  case.  Re  Cooper's  Trusts,^  and  the 
distinction  between  an  exception  and  a  charge  fully  maintained. 

"  Sir  John  Leach,  M.  R,  in  Cooke  v.  The  Stationers'  Compan  j,  9  My.  &  E. 
262 ;  1  Jarman,  322.  The  cases  where  the  decision  was  in  fayor  of  the  heir 
are  Arnold  r.  Chapman,  1  Yes.  Sen.  lOS ;  Gravenor  v.  Hallam,  Amb.  643 ; 
8.  a  1  Br.  C.  C.  61,  n. ;  Bland  r.  Wilkins,  1  Br.  C.  C  61,  n. ;  Sir  John  Leach,  in 
Henchman  r.  Attorney-General,  2  Sim.  &  Stu.  498;  1  Jarman,  (ed.  1861,)  824, 
'Where  it  is  said  that  none  of  these  cases  are  anthorities.for  the  proposition  that  a 
charge,  the  giil  of  which  is  yoid  ab  initio,  falls  to  the  benefit  of  the  heir. 

"  Jackson  v.  Hurlock,  Amb.  487 ;  s.  c.  2  Eden,  263 ;  Barrington  v.  Hereford, 
cited  in  1  Br.  C.  C.  61 ;  Baker  ».  Hall,  12  Vesey,  497 ;  Ridgway  v.  Woodhonse,  7 
Beay.  437.  In  Kennell  v.  Abbott,  4  Vesey,  802, 811,  Lord  Alvanley,  M.  R.,  said : 
"  It  is  now  perfectly  settled,  that  if  an  estate  is  devised,  charged  with  legacies, 
and  the  legacies  fail,  no  matter  how,  the  devisee  shall  have  the  benefit  of  it,  and 
take  the  estate." 

"  4  DeG.,  M.  &  G.  757.  See  also  Tucker  v.  Eayess,  4  K  &  J.  339 ;  Sot- 
cKffe  ».  Cole,  8  Drew.  135. 
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Tlie  case  may  afford  as  much  aid  as  any  one  yet  reported,  in 
defining  the  practical  distinction  between  an  exception  from, 
and  a  charge  upon,  real  estate  devised.^^ 

27.  By  the  statute  now  in  force  in  England,^  real  estate  com- 
prised in  a  devise  which  fails  for  any  cause,  goes  into  the  resid- 
uary devise,  and  not  to  the  heir,  as  formerly,  by  the  decisions  of 
the  English  courts.  The  same  rule  generally  obtains  in  the 
United  States.^ 

28. .  Legacies  charged  upou  real  estate  lapse  if  the  legatee 
die  before  the  time  of  payment.®  But  in  Birdsall  v.  Hewlett,® 
Chancellor  Walworth  said  he  was  not  aware  that  the  rule  had 
ever  been  extended  to  a  case  where  the  estate  was  devised  to  a 
stranger,  upon  the  express  condition  that  he  paid  the  legacy 
charged  thereon. 

29.  In  a  very  recent  case  ^  it  was  held,  that  a  legacy  given  to 
one  by  name,  and  in  the  event  of  his  death  to  another,  the  alter- 
native gift  will  take  effect,  if  the  first  legatee  die  in  the  testa- 
tor's lifetime ;  and  the  same  result  will  follow  where  the  first 


»  Ke  Cooper's  Trusts,  4  DeG.,  M.  &  G.  757.  Sir  J.  L.  Knight  Bruce  said: 
^  The  law  of  the  court  is  settled,  agreeably  to  reason  and  good  sense,  that  where 
landed  property  is  given  by  will  to  one  set  of  persons,  or  according  to  one  set  of 
limitations,  but  is  subjected  by  the  will  to  a  pecuniary  charge  in  favor  of  other 
interests,  and  those  other  interests,  given  by  the  will,  do  not  exhaust  the  entire 
property  in  the  money,  the  charge,  so  far  as  it  is  not  given  away,  sinks,  for  the 
benefit  oF  those  to  whom  the  real  estate  is  devised,  subject  to  the  charge.  That, 
I  apprehend,  no  one  will  dispute." 

^  1  Vic.  ch.  26,  §  25.  .  Other  portions  of  this  statute,  intended  to  prevent  the 
lapse  of  legacies  to  children  and  issue,  we  have  considered.  Ante,  §  45,  pL 
10, 11. 

"  Frazier  v.  Frazier,  2  Leigh  "(Va.  R),  642,  649,  650. 

^  Lyman  v.  Yanderspiegel,  1  Aikens,  Yt  R  275,  280.  But  it  will  not  lapse 
after  the  death  of  the  testator,  if  the  payment  is  deferred  to  accommodate  the 
estate,  and  not  out  of  regard  to  the  condition  or  circumstances  of  the  legatee. 
Harris  r.  Fly,  7  Paige,  421 ;  Donner's  Appeal,  2  W.  &  S.  372. 

"  1  Paige,  32,  84. 

^  Martha  May's  Appeal,  41  Penn.  St.  512. 
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taker  is  one  of  a  alass  to  whom  the  bequest  is  made,  as  where 
the  bequest  was  of  the  residue  to  the  testator's  grandchildren, 
the  children  of  his  two  daughters,  ^'  to  be  paid  to  them,  share 
and  share  alike,  as  they  shall  respectively  arrive  at  the  age  of 
twenty-one  years,"  and  in  the  event  of  the  death  of  any  one  of 
them  before  arriving  at  that  age,  the  share  of  such  one  to  go 
*'  to  the  mother  if  living."  The  son  of  one  of  the  daughters 
dying  before  that  age,  unmarried,  and  without  issue,  it  was  held 
the  mother  was  entitled  to  his  share. 

30.  In  some  of  the  American  cases  the  points  already  stated 
ha?e  been  very  lucidly  discussed.  The  question  of  survivorship 
among  joint  legatees  is  thus  stated  by  Mr.  Justice  Metcalf:  ^ 
"  It  is  a  rule  of  the  common  law,  that  a  legacy  lapses,  or  is 
extinguished,  by  the  death  of  the  legatee  while  the  testator  is 
alive.  This  rule  does  not  apply  to  legacies  given  to  two  or  more 
jointly,  (in  joint  tenancy,)  but  does  apply  to  legacies  given  to 
two  or  more  as  tenants  in  common.  And  it  is  repeatedly  stated, 
in  the  books,  that  when  an  aggregate  fund  is  bequeathed  to 
several  legatees,  to  be  divided  among  them,  nominatim  in  equal 
shares,  if  any  of  them  die  before  the  testator,  what  was  intended 
for  them  will  lapse.  But  where  a  legacy  is  given  to  a  class  of 
persons,  in  general  terms,  as  tenants  in  common,  the  death  of 
one  or  more  of  them  before  the  testator  will  not  cause  a  lapse  of 
anj  part  of  the  fund,  but  the  survivors  of  the  class  will  take  the 
whole." 

31.  The  cases  are  very  numerous  in  the  American  courts 
where  the  question,  what  amounts  to  a  lapse,  is  discussed. 
The  ordinary  case  of  lapse  by  the  decease  of  the  legatee  be- 
fore the  death  of  the  testator  requires  no  discussion.®^  Where 
both  the  legatee  for  life  and  the  one  in  remainder  die  before  the 


*  Jackson  v.  Roberts,  14  Gray,  546,  550 ;  s.  p.  Stires  v.  Van  Rensselaer,  2 
Bradf.  Sur.  Rep.  1 72. 

"  Putnam^  J.,  in  llayden  v.  Stoughton,  5  Pick.  528 ;  Ballard  v.  Ballard,  18 
Pick.  41. 
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testator,  the  wholQ  estate  falls  into  the  residue.^    So  also  where 
the  legacy  is  given  upon  a  condition  precedent  not  performed.^ 

82.  It  is  not  important  to  the  vesting  of  a  legacy  in  remain- 
der, that  the  legatee  in  remainder  should  survive  the  life-tenant, 
since  both  interests  vest  at  the  decesise  of  the  testator,  and  the 
legatee  in  remainder  predeceasing  the  life-tenant  only  passes  that 
interest  to  the  next  of  kin  of  him  entitled  in  remainder ;  but  such 
next  of  kin  cannot  come  into  possession  until  the  termination 
of  the  life  int^rest.^  But  the  provision  in  the  vfill  that  the 
legacy  shall  be  invested,  and  not  transferable  during  the  life  of 
the  legatee,  was  held  not  to  prevent  a  lapse  by  the  decease  of 
the  legatee  before  the  testator,  it  being  regarded,  not  as  restrict* 
ing  the  estate  of  the  donee  to  a  life  interest,  but  as  a  restraint 
upon  the  mode  of  enjoyment,  and  through  the  medium  of  a 
trustee  to  prevent  the  alienation  during  the  life  of  the  donee.® 

33.  In  speaking  of  contingent  devises  and  bequests  we  shall 
have  occasion  to  discuss  the  distinction  between  making  the 
vesting  of  the  estate,  and  making  only  the  enjoyment  of  it,  de- 
pendent upon  the  happening  of  a  future  event,  as  the  legatee 
arriving  at  a  certain  age.  It  may  be  proper  to  state  here  that, 
in  the  former  case,  when  the  legatee  dies  before  the  happening 
of  the  event,  the  legacy  or  devise  will  lapse,  but  not  in  the 
latter.'^o 

34.  Where  a  legacy  lapses,  there  being  no  residuary  bequest, 
it  will  go  to  the  next  of  kin,  as  estate  undisposed  of  under  the 
will.^i 

"^  Preacott  v.  Prescott,  7  Met.  141. 

"  Tenrill  v.  Public  Administrator,  4  Bradf.  Sur.  Rep.  245. 

*  McCloskey  v.  Reid,  4  Bradf.  Sur.  Rep.  834 ;  ante,  pt.  1,  p.  734,  n.  1. 

^  Van  Wyck  v.  Bloodgood,  1  Bradf.  Sur.  Rep.  154 ;  Wheeler  u.  Lester,  1 
Bradf.  Sur.  Rep.  213.  Any  restriction  upon  the  mode  of  enjoyment  of  the 
estate  in  remainder  will  not  so  far  defeat  the  vesting  as  to  cause  a  lapse  by  the 
decease  of  the  legatee  in  remainder  before  the  termination  of  the  life-estate. 
Conklin  v.  Moore,  2  Bradf.  Sur.  Rep.  1 79 ;  Dominick  v.  Moore,  2  Bradf.  Sur. 
Rep.  201. 

^  Armstrong  v,  Moran,  1  Bradf.  Sur.  Rep.  314. 
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SECTION   IX. 

CUMULATIVE  LEGACIES. 

I.  How  defined.    Distinction,  whether  two  legacies  are  to  be  held  repetitions  of  the 

same  gift,  or  distinct  and  independent. 
S.  If  of  same  anioant,  and  in  the  same  identical  instramcnt,  not  comnlatire. 

3.  If  otherwise,  presumed  to  be  camulative,  unless  evidence  of  other  intent. 

4.  Sir  JameM  Wigram^z  definition  of  distinction  between  repetition  and  cumulative 

gifts. 

5.  Grounds  upon  which  accumulation  maj  be  presumed. 

6.  The  result  of  all  the  cases  ia,  that  we  must  guess  out  the  testator's  meaning  the 

best  way  we  can. 

7.  The  amount  of  evidence  required  to  rebut  primary  presumption  depends  on  circum- 

stances. 

8.  Illustration  of  the  point  by  the  case  of  Greenwood  v.  Greenwood. 

9.  If  the  sums  are  unequal  the  legatee  takes  both,  unless  there  is  proof  of  other 

intent 

10.  The  repetition  of  legacies  in  different  instruments  afibrds  slight  ground  for  accu- 

mulation. 

11.  If  the  amount  of  two  gifts  is  the  same,  and  the  latter  paper  substitutionary,  no 

accumulation. 
11  Legacies  not  ejusdem  (generis ;  or  not  payable  in  same  event,  held  cumulative. 
13.  Where  different,  or  additional  motives  alleged,  gifts  held  cumulative. 
U,  and  n.  20.  Evidence  to  place  court  in  position  of  testator  admissible,  but  not  direct 

proof  of  intention  or  motive. 
15.  Case  in  Maryland  illustrating  several  points  in  the  law  of  devises  and  legacies. 

§  51.  1.  Cumulative  legacies,  or  repetition  of  legacies,  as  it 
is  sometimes  called,  are,  where  the  same,  or  a  difTerent  amount 
of  money,  or  other  things,  estimated  by  quantity,^  is  given  to  the 
same  person  more  than  once  in  the  last  will  and  testament  of 
any  one. 

2.  If  the  legacies  are  of  the  same  amount,  and  given  by  the 
same  identical  instrument,  as  in  the  main  body  of  the  will,  or  in 


'  If  the  legacy  be  of  some  specific  thing,  and  be  repeated  ever  so  many  times 
in  the  will  or  codicils,  it  can  only  amount  to  one  bequest,  since  the  same  iden- 
tical thing  can  only  be  bequeathed  once.  Sir  James  Wigram,  Vice-Chancellor, 
in  Suisse  v.  Lord  Lowther,  2  llare,  424,  432,  433  ;  2  Roper,  995. 
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the  same  codicil,  the  presumption  is,  that  they  are  mere  repeti- 
tions of  the  same  gift,  and  they  will  not  be  construed  as  cumu- 
lative, unless  there  be  something  in  the  language,  or  in  the 
attending  circumstances,  proper  to  come  in  aid  of  the  construo- 
tion,  showing  a  different  intent.^ 

3.  Where  the  legacies  are  not  of  the  same  amount,  or  not 
given  in  the  same  instrument,  one  being  given  in  the  will  and 
the  other  in  the  codicil,  or  both  given  in  different  codicils,  the 
presumption  is  they  were  intended  to  be  cumulative,  and  the 
legatee  will  be  entitled  to  both,  unless  there  is  some  competedt 
ground  to  infer  a  different  intent  on  the  part  of  the  testator.^ 

4.  This  subject  is  discussed  by  Sir  James  Wigram^  Vice- 
Chancellor,'  in  Suisse  v.  Lowther,*  and  the  prevailing  doctrine 
placed  in  a  very  clear  light.  ^'  The  mere  fact  that  the  amouut 
is  the  same,  is  not  such  an  identification  of  the  second  with  tlie 
first  as  would  prevent  both  from  taking  effect  as  cumulative ; 
but  if,  in  addition  to  the  amounts  being  the  same,  the  testator 
connects  a  motive  with  both,  and  the  express  motive  is  also  the 
same,  the  double  coincidence  induces  the  court  to  believe  that 
repetition,  and  not  accumulation,  was  intended.  Except  in 
such  cases,  and  the  class  of  cases  to  which  I  am  about  to  ad- 
vert, the  court  does  not  infer  that  repetition  was  the  object,  un- 


■  Holford  V,  Wood,  4  Vesey,  76;  Manning  r.  Thesiger,  S  My.  &  E.  29; 
Ridges  r.  Morrison,  1  Br.  C.  C.  889. 

■  Curry  v.  Pile,  2  Br.  C.  C.  225 ;  Tockney  v.  Ilansard,  S  Hare,  620,  622. 
The  cases  upon  this  point  are  very  numerous,  and  too  diversified,  to  be  here 
analyzed.  We  must  content  ourselves  by  a  simple  reference  to  a  very  few. 
See  Coote  v,  Boyd,  2  Br.  C.  C.  521 ;  Lobley  v.  Stocrks,  19  Beav.  392;  Russell  v. 
Dickson,  4  Ho.  Lds.  Cas.  293;  Roch  i;.  Callen,  6  Hare,  531 ;  MoresT  Trusty  ^10 
Hare,  171 ;  Warwick  v,  Hawkins,  5  DeG.  &  S.  481. 

^  2  Hare,  424,  432.  The  general  question  how  far  different  legacies  to  the 
same  person  are  to  be  held  repetitions,  and  when  cumulative,  has  been  exten- 
sively discussed  in  the  American  courts.  The  opinion  of  Kent^  Ch.  J.,  in  De 
Witt  t;.  Yates,  10  Johns.  156,  and  of  IlamUower^  Ch.  J.,  in  Jones  v.  Creveling, 
4  Harrison,  127,  are  regarded  as  leading  opinions  upon  the  question. 
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less  it  be  80  declared,  or  it  is  to  be  collected  from  the  words  of 
the  will  itself." 

6.  "  The  presumption  in  the  case  of  several  gifts,  by  different 
instruments,  being  in  favor  of  accumulation,  it  is  clear  that  the 
claim  of  the  plaintiff  in  this  case  must  be  strengthened  by  any 
circumstances  of  difference  between  the  two  gifts,  whether  it  be 
found  in  the  amount,  in  the  character  in  which  it  is  given,  in 
the  mode  of  enjoyment,  in  the  extent  of  the  interest,  or  in  the 
motive  for  the  bounty.  All  these  considerations  tend,  in  the 
judgment  of  the  court,  to  support  the  argument  in  favor  of 
accumulation." 

6.  And  it  is  certain  that  the  considerations  above  enumerated 
all  tend,  with  more  or  less  force  and  certainty,  to  show  that 
legacies  repeated  in  the  last  will  were  intended  to  be  cumula- 
tive, and  not  mere  repetitions.  In  short,  it  is  obvious  that  each 
particular  case  will  commonly  afford  some  ground  of  conjecture, 
more  or  less  satisfactory,  whether  the  naming  of  the  gift  more 
than  once  is  a  mere  repetition,  or  is  for  the  purpose  of  enhan- 
cing the  bounty.  It  must  therefore  be  admitted,  in  the  language 
of  an  eminent  judge,^  that  notwithstanding  all  the  nice  distinc- 
tions which  have  been  taken  by  the  courts  upon  this  subject,  we 
must  come,  at  last,  to  the  plain  common-sense  question.  What 
was  the  intention  of  the  testator,  as  indicated  by  his  language, 
viewed  in  the  light  of  surrounding  circumstances  ? 

7.  It  must  be  apparent,  from  what  has  been  already  said,  that 
much  the  most  difficult  part  of  this  portion  of  the  subject  will 
be  to  &nd  any  satisfactory  mode  of  determining  the  precise 
grounds  upon  which  the  courts  are  willing  to  depart  from  the 
primary  presumptions  already  stated.  The  Civil  Law  required 
the  clearest  evidence  of  intention  to  give  double  legacies,  where 
the  repetition  was  in  the  same  instrument.^  But  the  English 
lav  has  not  attempted  to  de&ne  the  quantum  of  evidence  which 


*  Chief  Justice  Hornblower,  in  Jones  r.  Creveling,  4  Harrison,  127. 

•  Dig.  80,  1,  34  ;  Dig.  22,  3,  12;  Dewitt  v.  Yates,  10  Johns.  156,  159. 
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shall  suffice  to  rebut  the  primary  presumption  in  such  cases.  It 
must  depend,  in  a  considerable  degree,  upon  facts  and  circum- 
stances peculiar  to  each  case.  So  that  the  rule  declared  in  one 
case  will  be  no  guide,  beyond  that  of  mere  general  instruction, 
towards  the  decision  of  any  other  case. 

8.  One  can  scarcely  read  any  case  upon  this  point  without 
perceiving  some  ground  for  conjecture,  either  in  favor  of  repeti- 
tions of  legacies  being  intended  for  distinct  gifts,  or  of  their 
being  mere  repetitions  of  the  same  gift.  Thus  in  Greenwood 
V.  Greenwood,^  the  legacy  being  to  a  married  woman,  where  it 
is  named  the  second  time,  it  is  added,  ^'  for  her  own  use  and 
disposing  notwithstanding  her  coverture,"  which  evidently  must 
have  been  the  motive  of  naming  the  gift  again.  For  it  would 
scarcely  be  supposed  the  testator  intended  to  give  two  gifts,  one 
of  which  should  be  exempt  from  the  control  of  the  legatee's  hus- 
band, and  the  other  not. 

9.  Where  the  ^ms  are  different  the  legatee  will  take  both, 
unless  there  is  sufficient  reason  to  understand,  that  the  larger 
sum  being  mentioned  last,  was  intended  as  a  mere  enlargement 
of  the  first  gift,  and  not  as  an  addition  to  it,  as  was  claimed  in 
Curry  v.  Pile,®  where  the  testator  first  gave  ^1000,  and  then 
£5000,  at  the  age  of  twenty-one,  to  the  same  legatee.  But  the 
court  decided  in  favor  of  both  gifts. 

10.  Where  the  legacies  are  of  the  same  sum,  but  given  by 
different  instruments,  there  will  always  arise  considerable  doubt 
in  the  mind  whether  they  are  not  mere  repetitions ;  and  espe- 
cially when  the  last  instrument  is  complete,  or  nearly  so,  in 
itself,  making  a  disposition  of  most  of  the  testator's  estate. 
Hence,  although  the  general  presumption  that  the  gifts  were 
intended  to  be  cumulative,  will  prevail,  in  the  absence  of  all 
grounds  of  contrary  presumption,^  it  is  evident,  that  slight  evi- 

^  1  Br.  C.  C.  30,  and  note.    See  also  Garth  v.  Meyrick,  1  Br.  C.  C.  30. 
»  2  Br.  C.  C.   225. 

*  Wallop  V,  Hewitt,  2  Ch.  Rep.  70 ;  Newport  v.  Kynastony  FincL  Bep.  294 ; 
Baillie  v.  Butterfield,  1  Cox,  392. 
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deuces  of  a  contrary  purpose  in  the  mind  of  the  testator  will 
incline  the  court  to  adopt  such  a  conclusion.  And  some  of  the 
more  recent  cases  seem  to  incline  to  the  conclusion  that  the 
mere  repetition  of  the  legacies  before  given  in  the  will  or  codi- 
cil, in  an  additional  codicil,  ought  not,  in  itself  alone,  to  form 
any  sufficient  grounds  to  allow  both.^^ 

11.  It  seems  clear,  both  from  principle  and  authority,  that 
where  the  amount  of  the  legacies  is  the  same,  and  the  instru- 
ment in  which  the  repetition  occurs  is  merely  a  copy  of  the  for- 
mer instrument  in  which  the  first  gift  occurs,  with  some  few 
additions  or  changes,  such  as  might  be  expected  to  have  oc- 
curred in  the  purposes  of  the  testator,  and  as  constituting  the 
obyious  reason  for  making  the  additional  codicil ;  indeed,  in  all 
cases,  where  the  paper  in  which  the  repetition  occurs  is  evidently 
a  substitutionary^  and  not  chiefly  an  additional  testamentary,  in- 
strument, a  very  strong  presumption  arises  in  favor  of  the  repe- 
tition not  being  intended  as  accumulative.^^ 

12.  Where  the  legacies  are  not  ejusdem  generis,  it  tends  to 
raise  a  presumption  that  they  were  intended  to  bo  cumula- 
tive.^ Where  one  of  the  sums  is  given  absolutely,  and  the 
other  only  upon  contingency,  they  will  be  regarded  as  distinct 
gifts.^    So  where  the  gifts  become  payable  at  different  times.^* 

13.  So  where  a  different,  or  additional  motive  is  alleged  for 
tlie  gift,  it  becomes  an  additional  ground  of  treating  the  gifts  as 
independent  of  each  other.^ 


*  Sir  Wm^  Grant,  M.  R.,  in  Benyon  r.  Benyon,  17  Vesey,  84,  41,  42,  citing 
Lord  ThurloWj  in  Ridges  v.  Morrison,  1  Br.  C.  C.  389.  See  also  Currie  v.  Pye, 
17  Vesey,  462,  where  Lord  Eldariy  Chancellor,  seems  to  incline  to  the  same 
view. 

^  Jackson  v»  Jackson,  2  Cox,  85,  48. 

"  Masters  v.  Masters,  1  P.  Wms.  421,  423. 

"  Hodges  V.  Peacock,  8  Vesey,  736. 

^*  Wray  v.  Field,  2  Buss.  257  ;  g.  c.  Madd.  &  Geld.  300. 

"  Ridges  r.  Morrison,  1  Br.  C.  C.  389 ;  Currie  v,  Pye,  17  Vesey,  462 ;  Hurst 
V.  Beach,  5  Mad.  351.    The  rule  upon  this  point  is  very  lucidly  stated  by  Sir 
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In  regard  to  the  ground  upon  whioh  some  of  the  leading 
cases  have  been  considered  as  containing  internal  evidence  that 
the  gifts  were  mere  repetitions,  it  may  be  proper  to  add  a  few 
words.  The  case  of  London  v.  Russell,^^  where  the  will  gave 
the  testator's  wife  XIOOO,  and  the  codicil  reciting  that  fact 
added,  "  I  do  now  give  £  1600,  and  whatsoever  is  in  my  former 
will  to  my  wife,  and  that  my  former  will  shall  stand  in  full  force, 
notwithstanding  the  codicil,"  and  it  was  held,  as  the  will  con- 
tained specific  legacies  to  the  wife,  the  general  legacy  must  be 

John  Leachf  V.  C,  in  the  case  just  cited.  **  I  think  the  true  result  of  the  deci- 
8ionS|  as  they  apply  to  the  present  point,  is  to  be  stated  thus :  —  Where  a  testa- 
tor leayes  two  testamentary  instruments,  and  in  both  has  given  a  legacy  simpli- 
citcr  to  the  «ame  person,  the  court,  considering  that  he  who  has  twice  given, 
must,  prima  facie,  be  intended  to  mean  two  gifts,  awards  to  the  legatee  both 
legacies ;  and  it  is  indifferent  whether  the  second  legacy  is  of  the  same  amount, 
or  less,  or  larger,  than  the  first.  But  if  in  two  such  instruments  the  legacies  are 
not  given  simplicitcr,  but  the  motive  of  the  gift  is  expressed,  and  in  both  instru- 
ments the  same  motive  is  expressed,  and  the  same  sum  is  given,  the  court  con- 
siders these  two  coincidences  as  raising  a  presumption  that  the  testator  did  not 
by  the  second  instrument  mean  a  second  gift,  but  meant  only  a  repetition  of  the 
former  gift. 

"  The  court  raises  this  presumption  only  where  the  double  coincidence  occurs, 
of  the  same  motive,  and  the  same  sum,  in  both  instruments.  It  will  not  raise  it, 
if  in  either  instrument  there  be  no  motive,  or  a  diflferent  motive,  expressed,  al- 
though the  sums  be  the  same ;  nor  will  it  raise  it,  if  the  same  motive  be  expressed 
in  both  instruments,  and  the  sums  be  dificrcnt.  The  presumption  cannot  there- 
fore be  raised  in  this  case,  although  it  be  admitted  that  the  motives  are  the  same, 
inasmuch  as  the  sums  are  different,  and  upon  the  face  of  these  instruments  the 
defendant  is  entitled  to  both  sums. 

'*  This  reasoning  has  no  application  to  cases  where  the  second  instrument  affords 
intrinsic  evidence  that  it  was  intended  by  the  testator  in  substitution  of  the  first 
instrument,  as  in  the  cases  of  The  Duke  of  St.  Albans  v.  Beauclerk,  2  Atk.  636  ; 
Coote  r.  Boyd,  2  Br.  C.  C.  521,  and  the  late  case  of  Attorney-General  v.  Hai^ 
ley,  4  Mad.  263,  before  me." 

To  this  we  would  add  that  the  question  is  further  discussed  in  Lord  v,  Sutcliffe, 
2  Sim.  273 ;  Strong  v.  Ingram,  6  Sim.  197 ;  Lee  v.  Pain,  4  Hare,  201,  216 ;  Pym 
V,  Lockyer,  5  My.  &  Cr.  29. 

"  Finch,  290, 
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restricted  to  £1600,  seems  to  hare  been  decided  against  the 
natural  force  of  the  language,  and  we  should  conjecture  against 
the  intention  of  the  testator.  But,  as  already  stated,  where  it 
is  evident,  from  comparison  of  the  terms,  or  any  other  reason, 
that  the  instrument  containing  the  repetition  is  merely  substitu- 
tionary,  as  where  the  great  majority  of  the  bequests  compare 
minutely  with  those  contained  in  the  former  instrument,  either 
in  kind,  character,  or  amount,  it  will  be  easy  to  conclude  that 
even  those  of  different  quantity,  where  the  sums  are  changed, 
to  some  extent,  were  nevertheless  intended  to  come  in  the  place 
of  those  before  given  to  the  same  person. ^^  Where  there  is  an 
alteration  in  the  disposition  of  the  legacy  at  the  time  of  its 
repetition,  and  this  is  explained  as  necessary,  on  the  ground  of 
the  actual  state  of  circumstances,  it  will  in  general  incline  the 
court  to  treat  the  gifts  as  mere  repetitions.^^  The  fact  that 
numerous  legacies  are  repeated,  of  persoi^s  in  very  different 
circumstances,  and  in  different  relations  to  the  testator,  ren- 
ders it  highly  improbable  that  they  were  all  intended  as  cu- 
mulative gifts ;  and  if  not  all  so  intended,  the  presumption  will 
be  strong  that  none  were  so  intended.^^  It  sometimes  happens, 
that  all  the  general  legacies  are  contained  in  a  codicil,  and 
repeated  with  slight  modifications  in  a  later  codicil.  In  such 
cases  the  latter  is  held  as  substitutionary.^ 

14.  It  has  sometimes  been  made  a  question  how  far  direct 
evidence  of  intention  on  the  part  of  the  testator  is  admissible 
to  rebut  or  control  the  legal  intendment  or  construction  of  the 
words  of  the  will,  in  regard  to  cumulative  legacies.    But  we 


^  Duke  of  St.  Albans  v.  Beaaclerk,  2  Atk.  686 ;  Campbell  v.  Earl  of  Bad- 
nor,  1  Br.  C.  C.  271 ;  Moggridge  v.  Thackwell,  1  Ves.  Jr.  464,  472. 

»  Allen  r.  Callow,  3  Vesey,  289. 

^  Coote  i;.  Boyd,  2  Br.  C.  C.  621,  528. 

*  Barclar  v.  Wainwright,  8  Vesejr,  462.  This  subject  is  further  discussed  in 
Osborne  v.  Duke  of  Leeds,  5  Vesey,  369  ;  Attorney- General  v,  Harley,  4  Mad. 
268 ;  Fraser  v.  Byng,  1  Russ.  &  My.  90 ;  Kidd  v.  North,  14  Sim.  463 ;  s.  c.  2 
PhilL  91. 
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apprehend  the  same  rule  applies  in  thi*  respect,  as  in  regard  to 

• 

all  other  questions  of  the  intention  of  the  testator.  It  is  com- 
petent, by  extrinsic  evidence,  to  show  the  condition  and  circum- 
stances of  the  testator  and  of  his  family,  and  those  in  position 
to  expect  his  bounty,  or  named  in  his  will ;  but  not  to  give 
direct  evidence  by  means  of  declarations  of  the  testator,  or  by 
proof  of  his  conduct,  to  show  in  what  sense  he  intended  the 
words  of  his  will  to  be  received.^^ 

15.  There  is  a  case  in  Maryland  ^  illustrating  more  than  one 
point  in  the  law  of  devises  and  legacies.  Where  the  father  of 
an  idiot  child,'  R.,  devised  an  inadequate  allowance  for  its  main- 
tenance, and  the  mother,  after  the  death  of  the  father,  devised 
all  the*  residue  of  her  estate  to  her  eight  daughters,  to  be  equally 
divided  between  them ;  and  that  the  portion  of  R.  should  be 
invested  in  bank-stocks  in  the  name  of  R.,  and  that  17.,  a  sister 
of  R.,  should  receive  the  dividends,  and  apply  the  same  to  the 
support  of  R.  during  her  life,  and  that  R.  was  to  live  with  TJ.  ; 
and  from  the  death  of  R.  the  stock  was  given  to  U.  as  a  com- 
pensation for  her  trouble  in  providing  for  R.  C,  the  husband 
of  U.,  supported  and  maintained  R.  On  the  death  of  R.,  C. 
claimed  an  allowance  for  her  maintenance,  and  was  allowed 
$  500  per  annum,  and  the  interest  thereon ;  it  was  held,  that  the 
allowance  was  not  too  large.  2d.  That  the  provision  of  the 
mother  was  cumulative  to  that  of  the  father,  and  no  portion  of 
it  was  intended  for  distribution  among  the  representatives  of  R. 
3d.  That  it  was  not  a  general  bequest  to  R.,  applicable  in  the 

-^ -        I   -       -- 

"  Osborne  v.  Duke  of  Leeds,  5  Vesey,  369,  880 ;  Hurst  v.  Beacb,  5  Mad. 
851 ;  Martin  v.  Drink  water,  2  Beav.  215  ;  ante,  pt.  1,  §§  39,  41.  The  language 
of  Lord  Langdale,  M.  B..,  in  Martin  v.  Drink  water,  2  Beav.  215,  ]§  a  careful 
definition  of  the  rule  admitting,  and  the  extent  to  which  it  is  proper  to  admit, 
extrinsic  evidence  upon  this  point  **  I  consider  the  rule  as  settled ;  you  are  at 
liberty  to  prove  the  circumstances  of  the  testator,  so  far  as  to  enable  the  court 
to  place  itself  in  the  situation  of  the  testator  at  the  time  of  making  his  will,  but 
you  are  not  at  liberty  to  prove  either  his  motives  or  intentions.*' 

'^  Hoffman,  Admr.  v.  Cromwell,  6  G.  &  J.  144. 


§  52.]  SATISFACTION  OF  DEBTS  BY  LEGACIES.  515 

hands  of  her  administr^or  to  her  debts  generally,  and  therefore 
that  C.  could  sue  for  the  dividends  directlj,  and  that  neither  the 
dividends  nor  principal  were  payable  to  B/s  administrator,  to 
be  by  him  accounted  for. 


SECTION  X. 

SATISFACTION   OP  DEBTS  BY  LEGACIES. 

L  The  former  reference  to  the  rale.    Its  ansatisfactory  character. 

2.  Statement  of  the  rule,  and  the  only  ground  upon  which  it  could  fairlj  rest 

3.  Farther  exposition  of  the  true  basis  of  the  law  upon  this  point 

4.  Exceptions.    Legacy  of  less  amount  than  debt ;  or  not  payable  at  same  time ;  or 

not  of  same  nature.     Cases  illustrating  several  points. 

5.  So  also  if  the  legacy  be  given  for  a  special  purpose ;  or  if  the  debt  be  contracted 

subsequent  to  the  date  of  the  will ;  or  is  contingent ;  or  the  debt  is  uncertain ; 
or  negotiable. 

6.  So  where  will  contains  direction  for  payment  of  debts  and  legacies. 

7.  The  presumption  does  not  apply  between  master  and  servant,  parent  and  child. 

Parol  evidence  not  admissible  to  control  the  presumption. 

8.  Legacy  to  child  presumably  in  satbfaction  of  debts  by  way  of  advancement 

9.  Legacy  by  creditor  to  debtor  no  release  of  debt  unless  such  was  the  intent 
n.  27.  Grounds  for  receiving  parol  evidence  in  such  cases. 

10.  The  general  rule  and  exceptions  need  not  be  discussed  in  detail. 

11.  Creditor  appointing  debtor  executor  releases  cause  of  action  at  law. 

12.  In  equity,  the  debt  is  held  to  be  assets  in  the  executor's  hands  for  all  purposes. 

13.  The  Massachusetts  courts  regard  a  legacy  as  a  gratuity,  unless  a  different  purpose 

is  shown. 

14.  And  the  same  rule  prevails  in  Kentucky. 

15.  Such  seems  the  natural  presumption  m  ordinary  cases,  and  the  inclination  of  the 

courts  in  this  country. 

§  52.  1.  Wb  have  before  briefly  alluded  to  this  subject.^ 
And  we  must  confess  that  the  argument  of  Bronson^  J,^  where 
he  illustrates  the  inconsistencies  of  the  professed  rule  upon  the 
subject,  and  shows  the  glaring  absurdities  to  which  it  leads. 


*  Ante,  pt.  1,  §  39,  al.  3,  n.  6,  7. 
'  Eaton  V.  Benton,  2  Hill,  N.  Y.  576. 
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appears  to  us  to  be  fraught  with  great  wisdom  and  justice.'  But 
tlie  rule  seems,  neverthelessy  still  to  maintain  a  kind  of  dying 
existence. 

2.  It  is  thus  stated :  Where  a  debtor  bequeathes  a  legacy 
to  his  creditor  of  equal  or  greater  amount  than  Hhe  debt,  and 
of  the  same  character,  and  payable  after  the  debt  becomes 
due,  it  is  the  practice  of  the  courts  of  equity  to  regard  it, 
prima  facie,  as  intended  to  be  in  satisfaction  of  the  debt.^  In 
the  case  of  Fowler  v.  Fowler,*  Lord  Talbotj  Chancellor,  where 
the  question  arose  in  regard  to  arrears  of  pin-money  due  the 
wife  being  satisfied  by  a  legacy,  said,  "  he  thought  that  the 
legacy  given  to  her  being  greater  than  the  debt,  it  ought  to 
be  construed  a  satisfaction  of  such  debt,  and  that  there  was  no 
reason  to  except  the  wife  out  of  the  general  rule."  And  most 
of  the  early  cases,  wherein  this  very  questionable,  and  as  it 
seems  to  us  unintelligible  rule,  originated,  are  of  a  similar  char- 
acter. Where  the  debt,  which  was  held  to  have  been  satisfied 
by  the  giving  of  a  legacy  of  equal  or  greater  amount,  was  rather 
a  gratuity,  or  of  an  honorary  character,  and  not  strictly  a  pecu- 
niary obligation,  there  is  more  plausibility  in  the  conjecture, 
that  the  testator  might  have  intended  the  gratuity  on  his  part 
to  balance  the  one  against  him.  And  we  must  admit  that, 
while  it  seems  not  unnatural  that  such  a  rule  should  have  been 
established  in  that  class  of  cases,  it  does  appear  not  a  little 
strange  and  incomprehensible,  how  a  rule  founded  upon  that 

*  Ante,  pt.  1,  §  39,  n.  6. 

*  Brown  v,  Dawson,  Prec.  Ch.  240 ;  Fowler  v.  Fowler,  8  P.  Wms.  858.  See 
also  Gaynon  v.  Wood,  1  Dick.  331.  There  is  also  a  class  of  cases  where 
the  legacy  may  be  regarded  as  a  performance  by  the  testator  of  some  specific 
covenant  to  pay  money  or  make  a  provision  to  take  effect  after  his  death. 
Wathen  v.  Smith,  4  Madd.  825,  which  is  where  the  testator  covenanted  by 
marriage  settlement,  that  his  heirs  or  personal  representatives  should  paj  his 
wife  £1000  within  six  months  afler  his  decease,  and  hy  will  lefl  her  £lOOO,  to 
be  paid  within  three  months  afler  his  decease.  The  court  held  the  legacy  a 
satisfaction  of  the  covenant,  distinguishing  it  from  Chancey's  Case,  1  P.  Wms. 
408,  and  from  Haynes  v.  Mico,  1  Br.  C.  C.  129.  See  also  Jones  v,  Moi^gan,  2 
Y.  k  ColL  408. 
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class  of  cases  should  come  to  be  extended  to  all  debts  of  every 
character. 

3.  The  supposition,  as  a  mere  matter  of  natural  presumption, 
founded  upon  fact  and  experience,  that  a  debtor,  giving  his 
creditor  a  legacy,  should  intend  it  to  be  accepted  in  satisfaction 
of  a  merely  pecuniary  debt,  as  one  for  lent  money,  without  any 
intimation  of  that  kind,  seems  too  preposterous  to  have  even 
been  seriously  entertained  by  any  one.  The  truth  unquestion- 
ably is,  that  such  a  kind  of  presumption  having  been  made  in 
the  courts  of  equity  at  an  early  day,  in  some  cases  of  the 
peculiar  character  alluded  to,  instead  of  being  treated  as  ex- 
ceptional, was  made  the  foundation  of  a  general  rule ;  and 
by  reason  of  making  an  exception  the  general  rule,  the  courts 
have  been  occupied  ever  since  in  devising  modes  of  escape 
from  a  false  rule,  by  reason  of  the  multiplication  of  excep- 
tions. Whereas,  if  the  rule  had  been  stated,  as  it  should  have 
been,  that,  prima  facie,  the  legacy  was  not  a  satisfaction  of  the 
debt,  there  would  have  been  much  less  embarrassment  upon 
the  subject.  We  hope  the  American  courts,  feeling  the  incon- 
gruity of  the  English  rule,  will  have  the  independence  to  re- 
verse it,  and  to  rule  the  law  precisely  opposite,  and  thus  save 
much  labor  in  de&ning  the  exceptions.  For  it  is  certain  that 
very  few  courts  will  ever  be  content  to  treat  a  legacy  from  the 
debtor  to  his  creditor,  as  a  satisfaction  of  his  debt,  unless  so 
declared  in  the  will ;  and  that  would  prove  the  testator  to  have 
been  a  very  singular  man,  to  desire  to  characterize  a  mere  pay- 
ment of  a  pecuniary  debt,  as  a  matter  of  bounty  and  generosity 
to  his  creditor.* 

4.  But  as  such  a  rule  nominally  exists  in  the  courts  of  equity, 
it  seems  proper  to  state  some  of  the  leading  exceptions,  which 
have  been  recognized.     Thus  it  seems  entirely  well  settled,  that 

•  Lord  Alvanley  said,  in  Hinchclifife  r.  Hinchcliffe,  3  Vesey,  616,  529,  **o^ 
all  rules  that  have  been  adopted  in  this  court,  I  should  regret  the  rule  that  a 
legacy  is  a  satisfaction  of  a  debt,  provided  it  is  equal  to  the  debt." 

FABT  II.  44 
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where  the  legacy  is  of  less  amount  than  the  debt  it  shall  not  be 
held  payment,  even  pro  tanto ;  which  upon  principle  it  woul4 
seem  it  should  be,  if  there  is  any  soundness  in  the  rule.^  So 
also  if  the  amount  of  the  legacy  be  equal  to  the  debt  or  greater, 
yet  if  it  be  not  payable  in  the  same  time,  so  as  to  be  equally 
beneficial,  it  will  not  be  presumptively  payments     So  also  where 

• 

the  legacy  and  the  debt  are  of  different  natures,  either  with  ref- 
erence to  the  subject-matter  or  the  extent  of  interest,  the  former 
will  not  be  held  a  satisfaction  of  the  latter.  The  following  cases 
will  illustrate  the  point  where  the  debt  and  legacy  are  of  a  dif- 
ferent nature.®  A  legacy  of  a  specific  chattel  will  not  be  a  sat- 
isfaction of  a  debt  unless  accepted  as  such.^  Cases  illustrating 
the  proposition  that  the  legacy,  to  be  a  satisfaction  of  a  debt, 
must  carry  the  same  extent  of  interest,  are  the  foUowing.^^ 

5.  So  too,  although  the  debt  and  legacy  be  of  equal  amount, 
and  of  the  same  nature,  both  as  to  the  subject-matter  and  the 
extent  of  interest ;  yet,  if  the  legacy  be  expressed  in  the  will,  as 
given  for  a  particular  purpose,  that  will  prevent  it  operating  in 
satisfaction  of  the  debt.^^  So  also  if  the  debt  is  contracted  sub- 
sequent to  the  execution  of  the  will,  there  will  be  no  ground  of 
presuming  the  legacy  was  intended  to  be  received  in  satisfaction 

of  the  debt.^^    So  where  the  legacy  is  contingent,  and  the  debt 

■ 

•  Goflon  t;.  Mills,  Prec.  in  Ch.  9;  s.  c.  2  Vern.  141 ;  Stan  way  v.  Styles,  2 
Eq.  Ab.  855,  pi.  21  ;  Graham  v,  Graham,  1  Ves.  Sen.  262. 

'  Atkinson  v.  Webb,  Prec.  Ch.  236 ;  Nicholls  v.  Jndson,  2  Atk.  300 ;  Mathews 
V.  Mathews,  2  Yes.  Sen.  635 ;  Clark  v,  Sewell,  3  Atk,  96  ;  Haynes  v.  Mico,  1 
Br.  C.  C.  129 ;  Jeaeock  v.  Falkner,  1  Br.  C.  C.  295 ;  Foster  v.  Evans,  6  Sim. 
15  ;  Hales  v.  Darell,  3  Beav.  324  ;  Wood  v.  Wood,  7  id.  188 ;  Smith  v,  Lyne, 
2  Yo.  &  Coll.  345. 

»  Eastwood  V.  Vinke,  2  P.  Wms.  613 ;  8.  c.  2  Eq.  Ab.  354,  pi.  19 ;  Forsight 
V.  Grant,  1  Ves.  Jr.  298 ;  Richardson  v.  Elphinstone,  2  Ves.  Jr.  463. 

»  Byde  v.  Byde,  1  Cox,  44,  49. 

»  Alleyn  o.  AUeyn,  2  Ves,  Sen.  37 ;  Bartlett  v.  Gillard,  8  Russ.  149. 

"  Mathews  t;.  Mathews,  2  Ves.  Sen.  635 ;  Drewe  v.  Bidgood,  2  Sim.  &  Stn. 
424. 

"  Cranmer's  Case,  2  Salk.  508 ;  Thomas  v,  Bennet,  2  P.  Wms.  341  ;  Fowler 
w.  Fowler,  3  P.  Wms.  353. 
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not,  there  is  greater  reason  for  holding  the  debt  not  satisfied  by 
the  legacy.^^  So  also  if  the  debt  was  uncertain,  as  the  balance 
of  a  running  account,  the  courts  consider  that  the  testator  could 
not  have  intended  the  legacy  in  satisfaction  of  it,  since  he  could 
not  have  known  there  would  be  any  debt  due,  and  certainly  not 
the  amount  of  it.^^  So  also  a  debt  due  upon  a  negotiable  bill 
of  exchange  has  been  held  too  transient  to  be  presumably  satis- 
fied by  a  legacy.^ 

6.  Indeed,  in  the  language  of  Mr.  Roper,  ^^  the  court  lays  hold 
of  any  circumstance,  however  trifling,  to  raise  a  presumption 
that  the  testator  did  not  intend  the  legacy  as  a  satisfaction  " 
of  the  debt^^  And  where  there  is  a  direction  in  the  will  for  the 
payment  of  debts  and  legacies  the  courts  seize  hold  of  this  slight 
and  unnecessary,  or  matter  of  course,  direction,  as  a  ground  of 
presumption  that  the  testator  did  not  intend  the  legacy  should 
go  in  satisfaction  of  the  debt.^^ 

7.  So  also  it  has  been  held,  that  this  precarious  presumption 
is  affected  by  the  particular  relation  subsisting  between  the  tes- 
tator and  bis  creditor.  As  where  the  creditor  and  legatee  is  the 
servant  of  the  testator,  it  has  generally  been  considered,  that  the 
presumption  of  payment  will  not  apply .^^  But  this  exception 
has  been  questioned  by  Lord  Eldon^^  who,  in  the  case  last  cited, 
decided  the  point  upon  the  admissibility  of  parol  evidence  to 


"  Nicholls  17.  Jadson,  2  Atk.  SOO ;  Crompton  v.  Sale,  2  P.  Wms.  553.  Mr. 
Roper  (2  Legacies,  1047)  seems  to  regard  the  decision  in  the  last  case  referred 
to  as  virtoally  in  subversion  of  the  rule  itself,  and  we  think  it  evinces  an  entire 
disregard  of  it.  See  also  Pullen  v.  Cresy,  S  Anst  830 ;  Devese  v,  Pontet,  1  Cox, 
188 ;  e.  c.  Finch,  Prec.  Ch.  240  in  note. 

"  Rawlins  w.  Powel,  1  P.  Wms.  297. 

"  Carr  v,  Eastabrooke,  3  Vesey,  561. 

"  2  Roper,  Leg.  1050 ;  Meredith  v,  Wynn,  Prec.  Ch.  312. 

"  Lord  King^  Chancellor,  in  Chancey's  Case,  1  P.  Wms.  408 ;  Richardson  ». 
Greese,  8  Atk.  65 ;  Field  v,  Mostin,  Dick.  543. 

"  Lord  Hardmickcy  in  Richardson  v.  Greese,  3  Atk.  65. 

"  Wallace  v.  Pomfret,  11  Vesey,  542. 
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rebut  the  presumption  upon  the  face  of  the  will,  a  decision  not 
only  questionable  in  itself,  but  far  more  obviously  wrong  than 
the  dictum  of  Lord  Hardwicke^  which  he  thus  escaped  from 
considering.  Sir  Edward  Sugden  ^  said,  that,  upon  the  oest  con- 
sideration he  had  been  able  to  bestow  upon  Wallace  v.  Pomfret, 
he  said  it  with  the  greatest  diffidence,  he  did  not  see  how  it  was 
possible  to  maintain  the  decision  consistently  with  the  other  au- 
thorities. And  Lord  Talbot^  Chancellor,  in  Fowler  v.  Fowler,*^ 
said,  ^'  Though  in  some  cases  parol  evidence  had  been  allowed, 
in  order  to  show  that  the  testator  designed  to  give  such  legacy 
exclusive  of  the  debt ;  yet  his  lordship's  opinion  was,  not  to  ad- 
mit such  evidence,  for  then  the  witnesses,  and  not  the  testator, 
would  make  the  will."  ^ 

8.  It  seems  to  have  been  regarded  as  a  general  rule,  between 
parent  and  child,  that  where  the  debt  due  from  the  father  was  in 
the  nature  of  a  portion  or  gratuity,  but  not  otherwise,  a  legacy 
of  equal  or  greater  amount  shall  be  deemed  a  satisfaction  ;  and 
it  seems  to  us  that  the  presumption  here  stands  upon  much  more 
satisfactory  grounds  than  in  the  common  case.® 


•  In  Hall  r.  Hill,  1  Dr.  &  War.  94, 123. 

«  8  P.  Wms.  853,  354. 

"  Ante,  pt.  1,  §  89,  n.  6. 

"  Lord  Alvardey^  in  Tolson  r.  Collins,  4  Vesey,  488 ;  Hinchclifie  v.  Hincb- 
clifie,  8  Vesey,  516.  It  is  here  said,  the  court  will  lay  hold  of  any  little  ciTcain- 
stances  to  get  out  of  the  rule,  that  a  debt  is  satisfied  by  an  equal  legacy.  See 
also  Plume  v.  Plume,  7  Vesey,  258;  Plunkett  i;.  Lewis,  8  Hare,  816,  wliere  the 
authorities  upon  this  point  are  extensively  reviewed,  and  the  result  reached  that 
"  they  clearly  decide,  that  neither  the  expression  of  natural  love  and  affection 
as  the  reason  of  the  gift,  nor  the  ignorance  of  the  husband  of  his  wife's  nghts, 
will  necessarily  prevent  the  application  of  the  doctrine  of  satisfaction,**  and  in  a 
subsequent  part  of  his  judgment,  his  Honor  observed,  ^  I  must  not,  however,  be 
understood  as  intimating  an  opinion,  that  the  expression  of  natural  love  and 
affection,  as  the  consideration  of  a  portion  given  by  a  parent  on  the  marriage  of 
a  child,  may  not,  in  any  case,  be  entitled  to  weight  In  the  case,  of  a  portion 
being  the  exact  amount  of  the  parent's  debt  to  his  child,  perhaps  it  might  be 
material,  at  least  in  conjunction  with  other  circumstances;  for  it  might  be  said. 
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9.  It  seems  to  be  settled  that  a  legacy  by  the  creditor  to  his 
debtor  shall  not  be  treated  as  a  presumptive  release  of  the  debt, 
uuless  there  is  some  special  ground  for  presuming  such  must 
have  been  the  intention  of  the  testator.^  But  it  was  decided  in 
a  late  case,^  by  Sir  J.  Romilly^  M.  R.,  that  the  legacy  of  the 
creditor  to  his  debtor  might  be  retained  by  his  executors  in  pay- 
ment of  the  debt,  pro  tan  to,  although  barred  by  the  statute  of 
limitations.  The  exceptions  here  are  considerably  numerous, 
but  by  reason  of  the  rule  itself  having  been  first  established 
upon  the  proper  basis,  it  is  far  less  embarrassed  by  an  infinite 
refinement  upon  the  exceptions,  than  in  the  case  which  htis  been 
discussed  in  the  preceding  part  of  this  section.  Lord  LotLgh- 
borough^  Chancellor,^  admitted  evidence  of  the  state  of  the  tes- 
tator's books  and  papers,  and  even  of  his  declarations  in  coiiver- 
satioD,  but  wjth  great  hesitation,  and  finally  relied  exclusively 
upon  the  state  of  writings  left  by  testator,  but  the  decree  was 
in  favor  of  the  release  of  the  debts.  So  the  memorandum  by 
the  testator,  that  the  legatee  should  ^^  pay  no  interest,  nor  shall  I 
e?er  take  the  interest  unless  greatly  distressed,"  was  held  suffi- 
cient ground  for  treating  the  debt  as  discharged  in  Aston  v.  Pye, 
here  cited  with  approbation.^ 

■         '  -  ¥ • 

that  natural  love  and  afTection  could  not  be  the  motive  for  discharging  a  legal 
or  equitable  obligation ;  but  that  reasoning  can  have  little  weight,  where  the 
father,  as  in  this  case,  gives  a  portion  so  far  exceeding  his.  liability.  There  is 
here  ample  to  satisfy  the  natural  love  and  affection,  without  excluding  the  pre- 
flomption  that  the  debt  was  intended  to  be  satisfied  also. 

**  2  Roper,  1063,  1064. 

"  Coates  V.  Coates,  10  Jur.  N.  b.  582 ;  s.  P.  C!ourtenay  v.  Williams,  3  Hare, 
£39. 

"  Eden  v.  Smyth,  5  Vesey,  841, 847. 

'  It  is  possible  there  may  be  sufficient  reason  for  receiving  parol  evidence, 
even  of  the  testator's  declarations,  in  regard  to  his  general  intention  to  remit  a 
debt  due  him  from  one  to  whom  he  had  given,  a  legacy  in  his  will,  without  im- 
pugning the  rule  againsl  admitting  such  evidence  in  aid  of  the  construction  of 
the  will.  Ante,  pt.  1,  §  39,  pi.  3.  And  it  has  always  seemed  to  us  that  where 
the  declarations  of  the  testator  have  been  received,  in  regard  to  his  intention  in 

44  • 
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10.  The  general  rule  and  the  exceptions  which  have  obtained 
in  the  courts  of  equity,  will  be  found  extensively  discussed  iii 
Mr.  Roper's  work  on  Legacies,  but  we  shall  not  here  go  much 

into  the  detail.^ 

• 

giving  a  legacy,  the  ground  of  the  admission  was  not  fairly  and  fully  stated.  The 
true  ground  seems  to  be,  that  the  issue  being  upon  the  fact  of  the  payment  of  the 
debt,  any  declaration  affecting  that  point  is  admissible.  Thus  if  the  testator  19 
the  creditor,  all  his  declarations  in  regard  to  the  fact  aiid  grounds  of  the  release, 
discharge,  or  payment  of  the  debt,  are  competent  to  be  received  as  those  of  a 
party.  If  the  testator  be  the  debtor,  and  it  is  attempted  to  show  that  he  intended 
a  legacy  as  payment  of  hb  debt,  (a  very  improbable  intention,)  it  is  competent  to 
prove  any  declarations  of  the  testator  contemporaneously  with  the  giving  of  the 
legacy,  as  part  of  the  res  gestie.  We  think  it  not  improbable  that  the  admissi- 
bility of  this  kind  of  evidence,  in  cases  of  this  peculiar  class,  has  been  made  to 
rest  upon  some  such  undefined  basis,  without  much  examination  by  the  courts, 
in  the  more  recent  cases.  But  whenever  the  question  has  beea  raised,  we  gen- 
erally find  that  doubts  have  been  suggested  as  to  the  consistency  of  the  rule  with 
the  general  principles  of  evidence.  And  it  seems  to  us  that  unless  it  be  placed 
upon  some  such  grounds  as  those  just  stated,  it  will  be  difficult  to  defend  this  ex- 
ception to  the  general  rules  of  evidence. 

«  2  Roper,  1064,  1065,  1070.  See  also  VTilmot  v.  Woodhouse,  4  Br.  C.  C. 
227;  Jeffs  v.  Wood,  2  P.  Wms.  128;  Courtenay  v.  Williams,  8  Hare,  539; 
Hyde  v.  Neat,  11  Jur.  259.  It  seems  no  question  has  ever  been  made,  that,  if 
the  will  contain  express  words  of  discharge  or  release  from  the  debt,  it  will  be 
thereby  extinguished,  unless  the  debtor  die  in  the  lifetime  of  the  testator,  whereby 
the  legacy  lapses,  and  the  debt  still  remains  a  subsisting  obligation.  Elliott  v. 
Davenport,  2  Vern.  521.  See  also  Sibthorp  v.  Moxom,  S  Atk.  580.  So  if 
the  legacy  be  of  the  debt  to  one  of  two  joint  debtors,  and  the  legatee  die  before 
the  testator,  the  debt  remains  good  against  his  personal  representative  and  the 
contractor.  Izon  r.  Butler,  2  Price,  34;  Maitland  v.  Adair,  8  Vesey,  231. 
Where  the  will  recites  that  the  legatee  is  indebted  in  a  certain  sum  which  the 
testator  forgives  him,  the  recital  binds  the  legatee,  and  he  must  elect  either  to 
take  under  the  terms  of  the  will,  or  independently.  Robinson  v.  Bransby,  Mad. 
&  Geld.  348. 

ft 

The  American  cases,  generally,  follow  the  line  marked  by  the  English  cases. 
Williams  1;.  Crary,  8  Cowen,  246;  Fitch  v.  Peckham,  16  Yt.  R  150;  Strong 
v.  Williams,  12  Mass.  R.  891.  And  if  the  legacy  be  intended  as  payment,  it  will 
so  operate,  although  the  case  do  not  come  within  the  general  rule  upon  the  sub- 
ject. Williams  r.  Crary,  supra ;  Van  Riper  v.  Van  Riper,  1  Green,  Ch.  1  ; 
Clarke  v.  Bogardus,  12  Wend.  67;  Zeigler  v.  Eckert,  6  Penn.  St.  13. 
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11.  It  seems  to  ba^e  been  considered,  from  an  early  day,  that 
the  appointment  by  the  creditor  of  bis  debtor  to  be  bis  executor, 
would  operate  as  a  release  of  the  debt  at  law,^  since  that  con- 
sisted in  a  right  of  action,  and  by  uniting  the  rights  of  debtor 
and  creditor  in  one  person  there  could  be  no  mode  of  instituting 
an  action  at  law.  And  the  rule  is  the  same  if  the  creditor  ap- 
point one  of  his  joint  debtors,  or  of  his  joint  and  scTeral  debtors, 
his  executor,  or  one  of  his  executors.^  And  it  will  not  preyent 
the  operation  of  the  release,  at  law,  that  the  executor  dies  before 
the  probate  of  the  will.^  But  if  the  executor  renounce  the  office 
it  will  prevent  the  release  taking  effect.^  It  seems  to  be  .consid- 
ered that  the  mere  nomination  of  one,  executor,  and  the  decease 
of  the  testator,  operates  to  release  the  debts  due  from  such  per- 
son to  the  testator,  so  that  if  the  payee  of  a  promissory  note 
appouit  the  maker  bis  executor,  the  note  is  so  completely  ex- 
tinguished, that  no  action  can  be  maintained  upon  it  in  the 
name  of  another  person  to  whom  the  executor  assigns  it.^ 

12.  But  it  is  not  needful  to  pursue  this  inquiry  further,  since, 
in  equity,  the  executor  is  held'  to  have  paid  the  debt  to  himself, 
which  makes  him  accountable  for  the  amount,  as  assets  in  bis 
hands,  to  any  party  entitled  to  claim  them.^  And  the  same 
rule  obtains  in  the  American  courts  both  of  probate  and  equity. 
And  the  rule  at  law  does  not  apply  to  the  appointment  of  the 
debtor  as  administrator,  since  that  is  the  act  of  the  law  and  not 


*  Nedham's  Case,  S  Co.  135a;  2  Wms.  Exra.  11  SO. 

"  Cbeetham  v  Ward.  1  B.  &  P.  630 ;  Fowell  v.  Forrest,  2  Saund.  47ff;  and 
notes;  Dorchester  o.  Webb,  Cro.  Car.  372. 

"  Wankford  v.  Wankford,  1  Salk.  299 ;  2  Wms.  Exrs.  1181. 

"  Holt,  Ch.  J.,  in  Wankford  v.  Wankford,  1  Salk.  299,  307. 

"  Freakley  v.  Fox,  9  B.  &  C.  130.  And  the  same  rule  applies  in  all  cases 
where  the  debtor  and  creditor  interests  become  united  in  the  same  person,  as 
where  a  bill  of  exchange,  when  it  becomes  due,  is  in  the  hand  of  the  acceptor,  or 
of  one  of  the  acceptors.     Harmer  v,  Steele,  4  £xch.  1. 

•*  Lord  Tenterderiy  Ch.  J.,  in  Freakley  o.  Fox,  9  B.  &  C.  130. 
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of  the  creditor,^  and  at  most  only  operates  as  a  temporary  eus- 
pension  of  the  remedy. 

13.  In  looking  carefully  into  the  American  cases  upon  this 
subject,  it  will  appear  that  the  courts  here  have  received  the  rule 
of  the  English  courts  with  considerable  hesitancy.  Thus,  in  a 
very  early  case,^  Putnam^  J.  said :  "  All  the  cases  agree  that  the 
intention  of  the  testator  ought  to  prevail,  and  that  prima  facie 
at  least,  whatever  is  given  in  a  will  is  to  be  intended  as  a  bounty. 
But  by  later  cases  the  courts  have  not  been  disposed  to  under- 
stand the  testator  as  meaning  to  pay  a  debt,  when  he  declares 
that  he  makes  a  gift ;  unless  the  circumstances  of  the  case 
should  lead  to  a  different  conclusion."  This  is  all  for  which  we 
contend ;  and  we  think  the  same  view  is  largely  countenanced 
by  many  other  American  cases.^ 

14.  And  in  another  case  ^  it  is  said,  that  the  presumption  that 
a  legacy  is  intended  as  payment  of  a  debt  is  one  peculiar  to 
courts  of  equity,  and  is  not  therefore  strictly  a  legal  presump- 
tion ;  and  that  where  the  testator  has  estate  sufficient  to  be 
generous  as  well  as  just,  and  the  language  of  his  will  does  not 
import  that  a  legacy  or  bequest  is  a  payment,  the  gift  will  be 
regarded  as  a  donation ;  but  that  parol  evidence  is  not  admis- 
sible in  such  cases  to  show  the  intention  of  the  testator. 

15.  From  this  favorable  inclination  of  the  American  courts 
we  think  it  fair  to  conclude  that  the  rule  of  the  English  courts 
of  equity  will  be  here  reversed^  and  a  legacy  will  not  be  allowed 


»  Wankford  v,  Wankford,  1  Salk.  299,  303,  306.  The  effect  of  the  debtor 
making  his  creditor  executor  is  sufficiently  considered.  Ante,  §  3S ;  2  Wins. 
Exrs.  118G-1188. 

"  Strong  V.  Williams,  12  Mass.  R.  391,  393. 

^  Chapman^  J.,  in  Smith  v.  Smith,  1  Allen,  129,  ISO;  Clarke  o.  Bogardus, 
12  Wend.  67 ;  Mulheran  v.  Gillespie,  id.  349 ;  Fort  t?.  Gooding,  9  Barb.  371 ; 
Smith  t;.  Marshall,  1  Root,  159;  Perry  v.  Maxwell,  2  Dev.  £q.  488;  Deyv. 
Williams,  2  Dev.  &  Batt  Eq.  66. 

"  Cloud  r.  Clinkinbeard,  8  B.  Mon.  897,  399. 
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to  operate  as  a  satisfaction  of  a  debt,  except  in  that  peculiar 
class  of  debts  which  are  of  an  honorary  character,  or  originally 
grew  out  of  gratuities,  or  were  in  the  nature  of  portions  or  ad- 
vancement ;  or  else  where  there  is  enough  in  the  terms  of  the 
bequest,  construed  with  reference  to  the  relations  of  the  parties, 
to  indicate  such  an  intention.  Where  there  is  a  special  charge 
of  the  debt  upon  the  bequest  there  is  no  occasion  to  resort  to 
construction  or  presumption.^ 


SECTION    XI.    . 

SATISFACTION  OP  PORTIONS  BY  LEGACIES. 

L  The  subject  of  less  importance  here,  bnt  not  wholly  nnimportant. 
2.  A  legacy  is  presamably  in  satisfaction  of  a  stipulated  portion. 
S.  The  question  of  satisfaction,  being  quite  aside  of  the  construction  of  the  will,  parol 
evidence  is  held  admissible  in  regard  to  it. 

4.  Slight  Tariations  will  not  hinder  the  legacy  operating  as  satisfaction,  but  if  it  be 

conditional,  or  contingent,  it  will  not  so  operate. 

5.  A  legacy  may  be  regarded  as  an  advancement  towards  the  portion,  made  during 

the  life  of  the  testator,  bat  not  so  a  distributive  share,  in  his  estate, 
n.  6.  But  a  distribative  share  may  be  reckoned  in  part  performance  of  a  covenant  to 
leave  one  a  portion  at  his  decease. 

§  53.  1.  The  subject  of  this  section  is  one  of  far  less  im- 
portance at  the  present  time,  and  doubtless  will  so  remain  to  a 
considerable  extent,  in  this  country,  than  in  England.  Here 
marriage  settlements,  and  marriage,  or  other,  portions  are,  and 
have  always  been,  comparatively  of  infrequent  occurrence.  But 
as  they  do  constantly  occur,  and  are  likely  to  increase  with  the 
advance  of  time  and  the.  increase  of  wealth,  it  seems  scarcely 
allowable  that  the  subject  should  be  entirely  passed  over  here. 

2.  The  general  rule  seems  to  be,  that,  where  the  testator  was 
under  obligation  to  provide  a  portion  for  the  same  person  to 
whom  he  leaves  a  legacy  of  the  same  or  greater  amount,  and 
sometimes  where  the  legacy  is  of  less  amount  than  the  stipu- 


*  Smith  V.  Smith,  1  Allen,  129 ;  Ward  v,  Coffield,  1  Dev.  £q.  lOS. 
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lated  portion,  the  legacy  shall  be  regarded  as  intended  in  satis- 
faction, either  in  whole  or  in  part,  of  the  portion.  This  will  be 
illustrated  by  the  following  cases.^ 

3.  And  it  seems  to  be  considered,  that,  as  the  question  of 
satisfaction  is  one  of  presumption,  upon  all  the  circumstances 
of  the  case,  and  quite  independent  of  the  construction  of  the 
will,  or  the  particular  legacy  in  question,  parol  proof  may  be 
received  to  confirm  or  oppose  the  presumption,  the  same  as 
upon  any  other  matter  of  fact.^ 

4.  It  is  said  that  slight  circumstances  of  variation  will  not 
hinder  legacies  from  being  considered  a  satisfaction  of  portions 
due  the  legatee  from  the  testator.^  But  where  the  portions  are 
absolute  and  unconditional,  it  seems  to  have  been  considered 
that  a  legacy  which  was  only  payable  upon  certain  conditions, 
and  in  certain  contingencies,  could  not  properly  be  treated  as  a 
satisfaction  of  the  portion.^ 

5.  Where  portions  had  been  secured  for  children,  and  it  was 
provided  that  any  advancement  by  the  settlor,  or  parent,  to  such 
children  during  their  lives,  should  be  taken  in  satisfaction,  in 
whole  or  in  part,  of  such  portions,  unless  the  contrary  should  be 
specially  declared  by  such  parent,  it  has  been  often  decided,  that 

^  Bruen  v.  Braen,  2  Yern.  439 ;  Blois  v.  Blois,  2  Ch.  Rep.  347 ;  Moulson 
r.  Moulaon,  1  Br.  C.  C.  82;  Copley  w.  Copley,  1  P.  Wms.  147 ;  Ackworth  ». 
Ack worth,  1  Br.  C.  C.  807,  and  note ;  Byde  ».  Byde,  id.  308 ;  Somerset  ». 
Somerset,  id.  809,  and  note ;  Warren  ».  Warren,  id.  805 ;  Finch  v.  Finch,  1 
Ves.  Jr.  534;  HinchcliflTe  ».  Hinchcliffe,  3  Vesey,  516;  Sparks  p.  Cator,  id. 
630;  Pole  ».  Somers,  6  Vesey,  309;  Bengough  x>.  Walker,  15  Vesey,  507; 
Williams  v,  Bolton,  1  Dick.  405.  The  same  construction  obtains  in  America. 
Taylor  v.  Lanier,  8  Mur.  98. 

*  Jeacock  ».  Falkener,  1  Br.  C.  C.  296;  Haynes  r.  Mico,  id.  129;  Hinch- 
cliffe 17.  Hinchcliffe,  3  Vesey,  616;  Pole  v.  Somers,  6  Vesey,  309;  Weall  ». 
Rice,  2  Russ.  &  My.  251 ;  Kirk  u.  Eddowes,  8  Hare,  609  ;  Hall  ».  Hill,  1  Dr.  & 
War.  94.     See  also  Taylor  r.  Lanier,  3  Mur.  98. 

"  2  Roper,  1093. 

♦  Bellasis  v.  Uthwatt,  1  Atk.  426  ;  Saville  v.  Saville,  2  Atk.  458;  Hanbury  ». 
Hanbury,  2  Br.  C.  C.  352,  875. 
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a  legacy  by  the  last  will  of  such  parent  should  be  reckoned  to- 
wards such  portion.^  But  in  Twisden  v.  Twisden,^  it  was  de- 
cided by  Lord  Eldorij  that  a  distributive  share  in  the  parent's 
estate  could  not  be  reckoned  by  way  of  advancement  towards 
the  portion,  during  the  life  of  the  parent. 


SECTION   XII. 

THE  ADEMPTION   OP  SPECIFIC  LEGACIES. 

1.  This  occurs  wheneyer  the  thing  ceases  to  be  the  property  of  testator,  before  his 

decease. 

» 

2.  The  destmctioQ  of  the  fiind,  oat  of  which  demonstrative  legacies  payable,  not 

ademption. 

3.  Where  chose  in  action  specifically  beqaeathed,  but  subseqaently  paid,  legacy 

adeemed. 

4.  Partial  payment,  ademption  pro  tanto.    Intention  of  testator  of  no  account 

5.  Beqaest  of  money  arising  from  chose  in  action,  not  adeemed  by  payment  of 

same. 

6.  Stock,  specifically  bequeathed,  is  adeemed,  by  any  voluntary  change  of  title. 

7.  Bat  not  where  it  is  effected,  by  operation  of  law,  or  is  only  in  regard  to  the  name 

of  the  trustees. 

8.  Mere  intention  or  direction  to  change  fund  will  not  adeem  legacy.    Nor  will  an 

onauthorized  change. 

9.  The  beqaest  of  share  in  profits  of  a  partnership  not  adeemed  by  renewal  of 

articles. 


*  Bickman  v.  Morgan,  1  Br.  C.  C.  63  ;  s.  c.  2  id.  894 ;  Leake  v.  Leako,  10 
Vesey,  477  ;  Onslow  w.  Michell,  18  Vesey,  490;  Goolding  v.  Haverfield,  M'Cl. 
£xch.  Bep.  345 ;  Papillon  v.  Fapillon,  1 1  Sim.  642. 

•  9  Vesey,  413.  There  are  many  cases  where  a  benefit  derived  by  way  of  dis- 
tribative  share  in  one's  estate  has  been  held  to  be  a  good  performance  of  a  cove- 
nant to  leave  the  party  a  given  sum  at  his  death.  Blandy  v,  Widmore,  1  P.  Wms. 
323;  Garthsbore  v.  Chalte,  10  Vesey,  1 ;  Goldsmid  v.  Goldsmid,  1  Swanst.  211. 
See  also  Colleton  v.  Garth.  6  Sim.  19  ;  Jesson  v.  Jesson,  2  Vem.  255 ;  Thomas 
V.  Kemeys,  id.  348.  A  legacy  payable  one  year  after  the  marriage  of  the  lega- 
tee is  not  to  be  regarded  as  a  marriage  portion,  but^is  a  vested*  legacy,  and  any 
payment  by  the  executor  to  the  legatee,  although  not  at  the  time  specified, 
will  be  reckoned  towards  the  legacy,  whenever  it  becomes  payable.  Boone  v. 
Sinkler,  1  Bay,  369. 
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10.  Fledging  or  mortgaging  goods  specifically  bequeathed,  will  not  adeem  legacy. 

1 1.  Bequests  of  famimre  in  a  particalar  hoase  or  place  are  adeemed  by  testator's  re- 

moval of  them,  bat  not  if  done  without  his  concarrence.     Some  exceptions  to 
this  rnle  stated. 

12.  Locality  in  a  beqaest  may  be  referred  to  as  a  limitation,  or  as  a  mode  of  defini- 

tion. 

13.  Beqaest  of  terms  for  years  may  refer  exclusiTely  to  date  of  will,  or  may  embrace 

all  testator  dies  possessed  of. 

14.  Beqaest  of  equitable  interest  not  adeemed  by  change  of  trustee. 

15.  Beqaest  of  residuam  not  affected  by  change  of  title. 

16.  Mere  partition  of  estate  no  such  change  of  title  as  to  adeem  bequest 

17.  Republication  will  not  reviTe  legacies  adeemed,  but  will  pass  all  estates  possessed 

at  date  of  republication. 

18.  Ademption  of  specific  legacy  will  not  revive  general  legacy,  for  which  the  specific 

legacy  had  been  substituted. 

19.  Subject  further  considered  under  head  of  specific  legacies. 

20.  The  question  of  adeeming  legacies  by  calling  in  fund,  discussed  by  American 

courts. 

21.  Slight  changes  in  fund  no  ademption.    Testator's  intention  to  be  considered. 

§  54.  1.  Legacies,  which  are  specific,  are  said  to  be  adeemed, 
when  the  particular  thing  given  is  either  wholly  lost,  destroyed, 
or  disposed  of,  by  the  testator  during  his  life ;  or  its  form  so 
changed  as  not  to  remain,  in  specie.  Tlius  if  the  thing  given  as 
a  specific  legacy  be  sold  by  the  testator,  or  otherwise  disposed 
of  during  his  lifetime,  or  its  form  be  changed,  as  by  manu- 
facturing wool  or  other  material  into  cloth,  or  gold  or  silver 
into  a  cup  or  other  utensil,  it  is  lost  or  destroyed.  So  that  if 
the  subject-matter  of  the  legacy  either  ceases  to  be  the  property 
of  the  testator,  or  is  so  changed  during  his  life,  as  no  longer 
to  be  susceptible  of  identification,  the  legacy  is  said  to  be 
adeemed,  or  gone.^ 

*  Ashbumer  v.  M'Guire,  2  Br.  C.  C.  108.  So  if  the  goods  have  been  de- 
stroyed by  accident  during  the  life  of  the  testator,  or  perished  at  sea  in  the 
same  ship  with  the  testator,  the  legacy  of  them  is  gone,  since  they  must  be 
shown  to  have  existed  after  the  death  of  the  testator,  in  specie.  Durrant  i'. 
Friend,  5  DeG.  &  Sm.  343 ;  Ford  v.  Ford,  8  Foster,  N.  H.  R.  212;  Walton  v. 
Walton,  7  Johns.  Ch.  258,  2G2.  And  it  will  make  no  difference  that  the  thing 
bequeathed  proves  not  to  have  been  the  property  of  the  testator,  it  cannot  be 
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2.  It  may  be  well  to  repeat  here,  what  may  have  been  before 
intimated,  that  demonstrative  legacies,  i.  e.  of  money  payable 
out  of  a  particular  fund,  conform  more  to  the  incidents  and 
analogies  of  general,  than  to  those  of  specific  legacies.  Hence 
the  disposal  or  destruction  of  the  particular  fund  out  of  which  a 
demonstrative  legacy  is  payable,  will  not  adeem  or  extinguish 
the  legacy.* 

3.  In  going  more  into  detail  upon  this  subject,  we  find  the 
cases  more  convenientiy  range  themselves,  according  to  the 
subject-matter  of  the  legacies.  Where  a  chose  in  action  is  spe- 
cifically bequeathed,  and  subsequently  paid  to  the  testator  in 
money,  and  that  money  commingled  with  his  other  moneys, 
no  question  remains  that  the  entire  legacy  is  adeemed.^  But 
where,  as  in  some  cases,  the  testator,  after  having  received  the 
money,  invests  it  in  some  other  form,  and  leaves  the  bequest 
standing,  as  before,  there  arises  a  very  strong  presumption  that 
he  intended  the  new  form  of  the  investment  to  stand  in  the 
place  of  the  former  one ;  but  notwithstanding  this  strong  pre- 
sumption of  intention  on  the  part  of  the  testator,  the  courts 
have  strenuously  maintained  the  indispensable  necessity  of  the 
very  thing  remaining,  in  specie,  a  part  of  the  estate  at  the  de- 
cease of  the  testator,  in  order  to  give  effect  to  a  specific  legacy, 
and  that  this  question  cannot  be  materially  affected  by  any 
considerations  of  intention  on  the  part  of  the  testator.^ 

4.  So  a  partial  receipt  of  the  sum  due  upon  a  debt  specifi- 
cally bequeathed,  will  operate  as  an  ademption  pro  tanto.^    And 


made  up  to  the  legatee  on  that  accoont  out  of  other  portions  of  the  estate. 
M'Kinnon  v,  Thompson,  3  Johns.  Ch.  807. 

'  2  Wms.  Exrs.  1189,  1190.    This  point  is  discnssed,  ante,  §  49,  pi.  11,  et 
seq. 

•  Badrick  v.  Stevens,  3  Br.  C.  C.  481 ;  Kder  v.  Wager,  2  P.  Wms.  829, 
380. 

•  Barker  v.  Rayner,  5  Madd.  208 ;  s.  C.  before  Lord  Eldon,  Chancellor,  on 
Appeal,  2  Buss.  122  ;  Gardner  v.  Hatton,  6  Sim.  93. 

•  Ashbnmer  v.  M'Gnire,  2  Br.  C.  C.  108. 
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it  will  make  no  difference  in  this  respect,  whether  the  creditor 
call  in  the  debt,  or  it  is  voluntarily  tendered  him  by  the  debtor, 
thus  efTepting,  in  some  sense,  a  compulsory  payment,^  notwith- 
standing some  of  the  early  cases  attempted  a  distinction  of  this 
kind  J  The  question  of  intention  in  determining  the  existence 
of  a  specific  legacy  at  the  time  of  the  decease  of  the  testator,  is 
not  to  be  taken  into  the  account,  since  that  would  lead  to  end- 
less uncertainties.  It  is  a  question  of  identity  merely,  to  be 
determined  by  applying  the  words  in  the  will  to  the  estate  of 
the  testator.® 

5.  But  a  distinction  is  to  be  observed  between  the  bequest  of 
a  thing  in  action,  as  a  particular  security  for  money,  and  a  be- 
quest of  the  money  which  may  arise  or  be  received  upon  such  a 
claim  ;  since  in  the  latter  case  it  is  not  inconsistent  with  the  be- 
quest, that  the  testator  should  receive  the  money  in  his  lifetime, 
and  reinvest  it  in  another  form.® 


•  Sir  R.  P,  Arderij  M.  R.,  in  lones  w.  Johnson,  4  Vesey,  668,  574 ;  Ashbur- 
ner  v.  M'Guire,  2  Br.  C.  C.  108,  110;  Fryer  v,  Morris,  9  Vesey,  360;  Barker 
V.  Rayner,  5  Madd.  208 ;  s.  c.  2  Buss.  122. 

'  Orme  v.  Smith,  1  Eq.  Cas.  Ab.  302,  pi.  2 ;  8.  c.  2  Vera.  681 ;  Crockat  v, 
Crockat,  2  P.  Wms.  164 ;  Ellis  v.  Walker,  Amb.  311,  and  many  other  cases 
cited  ;  2  Wms.  Exrs.  1192,  n.  (p.) 

'  Humphreys  v.  Humphreys,  2  Cox,  184.  Thus  where  the  testator  had  be- 
queathed specifically  a  bond  and  mortgage,  and  subsequently  foreclosed  the  mort- 
gage and  sold  again  to  the  same  party,  taking  back  a  new  bond  and  mortgage, 
leaving  a  memorandum  to  the  effect  that  the  new  mortgage  was  but  a  renewal 
of  the  one  bequeathed,  and  that  he  intended  it  to  pass  to  the  legatee ;  it  was 
l^eld,  that  the  legacy  was,  nevertheless,  adeemed.  Beck  v.  McGillis,  9  Barb.  35. 
But  the  mere  change  of  the  form  of  a  security  for  the  fund  bequeathed  specifi- 
cally will  not  adeem  the  legacy.  Gardner  v.  Printup,  2  Barb.  83.  It  is  said 
by  the  learaed  Surrogate,  in  Doughty  v.  Stillwell,  1  Bradf.  Sur.  Rep.  300,  that 
whether  a  specific  legacy  be  adeemed  by  a  change  of  the  particular  form  in 
which  the  thing  given  exists,  depends  upon  the  terms  of  the  gid,  the  intention 
of  the  testator,  the  extent  or  nature  of  the  alteration,  and  the  circumstances 
attending  it.  But  the  best-considered  cases,  as  before  intimated,  treat  it  as  a 
question  of  identity  and  not  of  intention. 

»  Clark  V.  Browne,  2  Sm.  &  Gif.  524. 
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6.  The  same  rules  apply  to  specific  bequests  of  other  things. 
Thus  where  stock  is  specifically  bequeathed,  and  before  the 
death  of  the  testator  ceases  to  exist  as  part  of  his  estate,  either 
wholly  or  in  part,  to  that  extent  the  legacy  is  adeemed.^^  And 
it  is  even  held,  that  the  conTcyauce  of  the  stock,  and  purchasing 
an  equal  amount  of  the  same  kind  of  stock,  will  nevertheless 
operate  to  adeem  the  legacy,^  upon  the  same,  or  an  analogous 
rule  of  construction  to  that  which  regards  any  alteration  in  the 
title  of  real  estate,  as  a  revocation  of  the  devise,  to  that  extent, 
under  the  former  English  statute.^^ 

7.  But  no  ademption  will  take  place  where  the  change  in  the 
thing  bequeathed  is  eflTected  by  operation  of  law,  as  where  a 
fund  is  converted  into  one  of  a  different  description,  by  act  of 
parliament.i3  Nor  will  it  operate  to  adeem  the  legacy,  where 
the  fund  has  been  transferred  into  another  fund  by  the  trustee, 

^  Ashbamer  v,  M'Gaire,  2  Br.  C.  C.  108 ;  Sleech  v.  Thorrington,  2  Ves. 
Sen.  560 ;  Drinkwater  v.  Falconer,  2  Yes.  Sen.  623. 

^  Pattison  V  Pattison,  1  My.  &  E.  12.  Sir  John  Leachy  M.  B.,  here  said, 
^^  The  law  is  settled  that  a  legacy  is  adeemed  if  the  specific  thing  do  not  exist  at 
the  testator's  death."  But  where  the  testator  bequeathed  to  his  wife  his  stock  in 
an  insurance  company,  which  lost  its  stock  in  the  course  of  its  business  after  the 
making  of  the  will,  and,  on  its  stock  being  again  filled,  the  testator  paid  up  in 
full  a  portion  of  his  shares  and  retained  them  till  his  death ;  and  it  was  held,  that 
as  to  that  portion  the  legacy  was  not  adeemed.  Havens  v.  Havens,  1  Sandf.  Ch. 
324.  And  in  a  recent  English  case,  Jones  v.  Sonthall,  9  Jur.  n.  s.  93 ;  s.  c.  82 
Beav.  31,  where  the  testatrix,  in  contemplation  of  a  marriage,  which  took  place  in 
form,  but  was  void,  made  an  assignment  of  certain  stocks  and  securities  to  trustees 
by  way  of  settlement  upon  herself  and  husband,  and  subsequently  by  will  directed 
the  trustees,  after  the  death  of  her  husband,  to  hold  the  entire  fund,  in  certain 
proportions,  for  such  of  several  persons  named  as  should  be  living  at  the  decease 
of  the  husband.  The  husband  died  before  the  testatrix,  and  she  then  destroyed 
the  settlement  and  assignment  of  securities  to  the  trustees,  and  received  back  the 
securities ;  it  was  held,  this  did  not  amount  to  an  ademption  of  the  legacies, 
except  as  to  that  portion  of  the  funds  which  the  testatrix  had  disposed  of  and 
received  the  moneys. 

"  Ante,  pt  1,  §  26. 

"  Partridge  v.  Partridge,  Cas.  temp.  Talbot,  226. 
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remoTed  because  the  lease  of  the  testator's  house  had  expired.^ 
But  if  they  are  removed  on  account  of  fire,^  or  without  the 
testator's  knowledge,  or  by  fraud,  it  will  not  have  that  effeot.^ 
And  where  the  place  is  referred  to  merely  to  identify  the  goods, 
at  the  time,  as  all  testator's  goods  in  a  certain  ship,^  or  where 
the  bequest  is  of  all  the  testator's  furniture  in  a  particular  house, 
where  he  was  living  at  the  time  of  making  the  will,  but  had 
another  house,  living  alternately  in  either,  and  having  but  one 
set  of  furniture,  which  he  carried  from  one  house  to  the  other,  it 
will  make  no  difference  in  which  house  the  furniture  happens  to 
be  at  the  testator's  decease,  the  legacy,  being  evidently  of  all 
testator's  furniture,  is  not  adeemed  by  the  change  from  one 
house  to  the  other .^ 

12.  A  distinction  is  taken  in  regard  to  the  bequest  of  goods 
or  other  things  being  in  a  particular  place,  whether  the  place  is 
referred  to  merely  to  identify  the  goods,  or  as  the  extent  and 
measure  of  the  legacy.  Hence  where  the  terms  were,  all  the 
plate,  pictures,  household  goods  and  furniture,  that  should  be  in 
testator's  house  at  Ryegate,  at  the  time  of  his  decease,  there 
could  be  no  question  that  the  voluntary  removal  of  them  from 
that  house,  by  the  testator  or  by  his  consent,  during  his  life, 
must  operate  to  adeem  the  legacy.^  But  where  the  testator 
bequeathed  all  his  bills,  bonds,  &c.,  belonging  to  him,  and  lying 
in  the  lodging  occupied  by  him,  in  the  house  of  Mr.  Smith,  it 
was  held,  the  words  were  only  descriptive  of  the  things  intended 
to  be  conveyed,  and  therefore  it  was  immaterial  where  they  re- 
mained, at  the  time  of  the  testator's  death.^ 

»  Colleton  ».  Garth,  6  Sim.  19. 

^  Chapman  v.  Hart,  1  Yes.  Sen.  271. 

"  Shafbbury  v,  Shaftsbury,  2  Vem.  747. 

**  Land  r.  Detaynea,  4  Br.  C.  C.  587. 

••  Shaftsbury  v.  Shaftsbury,  2  Vern.  747. 

*  Cunningham  v,  Ross,  2  Cas.  temp.  Lee,  272  ;  Norris  v.  Norris,  2  Coll.  719. 
In  this  last  case  it  was  held,  that  the  word^,  **  all  my  interest  in  my  house  at  L. 
the  furniture,  books,  pictures,  wines,  &c.,  was  not  limited  to  those  in  existence  at 
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13.  As  to  the  specific  bequest  of  terms  for  years,  where  the 
language  of  the  will  is  so  strictly  confined  to  the  present  tense 
as  pnly  to  embrace  those  interests  of  which  the  testator  is  pos- 
sessed at  the  date  of  the  will,  any  change  in  the  title,  which  will 
destroy  its  identity,  will  operate  as  a  revocation  or  ademption 
of  the  legacy.^  But  where  the  language  of  the  will  is  such  as 
to  embrace  such  terms  as  the  testator  may  die  seised  of,  it  will 
receive  that  construction.*^ 

14.  But  where  the  testator  is  possessed  only  of  the  equitable 
interest,  any  change  in  the  form  of  the  title,  by  means  of  a  sur- 
render and  renewal  to  the  trustee,  will  not  affect  the  bequest,  it 
being  regarded,  in  that  case,  as  covering  the  equitable  interest.^ 

15.  And  the  bequest  will  not  be  adeemed  by  any  change  in 
the  title,  where  the  bequest  is  of  a  residuary  and  not  a  specific 
character,  as  of  ^^all  and  singular  my  leasehold  estate,  goods, 
chattels,  and  personal  estate  whatsoever."  ^ 

16.  Mere  partition  of  a  term  for  years,  and  the  execution  of 
such  conveyances  as  are  requisite  to  carry  such  partition  into 
effect,  will  not  operate  to  adeem  a  specific  legacy  of  the  term.'^ 
The  present  English  statute,  it  will  be  remembered,  makes  a 
will  operate  solely  from  the  decease  of  the  testator,  and  to  pass 


the  date  of  the  will,  but  that  all  of  that  class  of  articles  which  the  testator  had  in 
his  dwelling  at  the  time  of  his  decease,  although  at  another  place  to  which  he  had 
removed,  would  pass  under  the  bequest.     See  Richards  v,  Humphreys,  15  Pick. 

183. 

«  Abney  v.  Miller,  2  Atk.  593,  597;  Slatter  v.  Noton,  16  Vesey,  197, 199. 
See  also  Rudstone  v.  Anderson,  2  Yes.  Sen.  418;  Hone  v.  Madcrafl,  1  Br. 
C.  C.  261 ;  James  v.  Dean,  11  Vesey,  383 ;  s.  c.  15  Vesey,  236;  Colegrave  v. 
Manby,  6  Madd.  83,  84,  85;  Porter  v.  Smith,  16  Sim.  251. 

"  Carte  v.  Carte,  3  Atk.  174;  8.  c.  AmbL  28. 

"  Sterling  v.  Lydiard,  3  Atk.  199 ;  Digby  v,  Legard,  2  Dick.  500.  But  see 
Lord  EldorCa  intimation  to  the  contrary,  in  James  v.  Dean,  11  Vesey,  883,  390. 
That  seems  to  have  been  the  rule  at  an  earlier  day,  but  the  one  stated  in  the 
text  has  finally  prevailed.    See  ante,  pt.  1,  §  26. 

»  Woodhouse  v.  Okill,  8  Sim.  115. 
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all  sach  estate  belonging  to  the  testator  at  that  date,  as  the 
words  are  calculated  to  embrace.*^ 

17.  The  noiere  republication  of  the  will  does  not  have  the  effect 
to  revive  legacies  which  have  been  adeemed,  although  it  does 
have  the  effect  to  pass  all  such  estate,  as  the  testator  possesses, 
at  the  date  of  the  republication,  and  which  corresponds  to  the 
natural  import  of  the  terms.^ 

18.  And  it  is  said,  the  ademption  of  a  specific  legacy  will 
not  have  the  effect  to  revive  a  general  legacy,  for  which  the 
specific  legacy  had  been  substituted.^ 

19.  The  subject  of  the  ademption  of  specific  legacies  is  neces- 
sarily so  far  connected  with  the  general  subject  of  specific  lega- 
cies as  to  be  naturally  treated,  to  a  considerable  extent,  under 
that  head,  to  which  reference  may  be  had  for  many  of  the  lead- 
ing cases,  both  English  and  American.^ 

20.  The  American  cases  are  considerably  numerous  upon  this 
point.  We  have  before  alluded  to  the  leading  American  case.^ 
The  general  question  of  adeeming  specific  legacies  by  calling 
in  the  fund  is  largely  discussed  in  many  other  American  cases.^ 
The  matter  is  very  extensively  considered  by  the  Virginia  Court 
of  Appeals,  in  Hansbrough's  Exrs.  v.  Hooe  and  wife,^  where 
President  Tucker  dissents  from  the  conclusion  of  the  majority. 

21.  There  are  many  cases  in  the  American  courts  where  slight 
changes  in  a  particular  fund  specifically  bequeathed  have  not 

"  1  Vic.  ch.  26,  §  23. 

"^  Drinkwater  v.  Falconer,  2  Yes.  Sen.  623 ;  Monck  v.  Monck,  1  Ball  &  B. 
298,  306 ;  Powys  v.  Mansfield,  3  My.  &  Cr.  359 ;  Montague  v.  Montague,  15 
Beav.  565 ;  Alford  v.  ^arle,  2  Vera.  209 ;  Coppin  v,  Ferayhough,  2  Br.  C.  C. 
291. 

"  1  Roper,  831,  citing  Hertford  v.  Lowther,  7  Beay.  1,  which  does  not  seem 
to  We  much  bearing  upon  the  point 

■  Ante,  §  49. 

••  Walton  p.  Walton,  7  Johns,  Ch.  258 ;  Ante,  §  49. 

»  Beck  V.  McGillis,  9  Barb.  35 ;  Gilbreath  v.  Winter's  Exrs.  10  Ohio,  64 ; 
Cogdeli's  Exrs.  v.  His  Widow,  3  Dessaus.  346,  384. 

"  12  Leigh,  316. 


• 
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been  treated  as  an  ademption.^  There  are  a  considerable  num- 
ber of  cases  in  the  American  courts  where  the  question  of  the 
ademption  of  specific  legacies  has  been  allowed  to  turn,  to  some 
extent,  upon  the  intention  of  the  testator,  as  gathered  from  the 
surrounding  circumstances,  contrary  to  the  English  rule  already 
stated.^  The  better  rule  seems  to  be  that  stated  by  Shaw,  Ch. 
J.,^  that  where  any  particular  thing  specifically  bequeathed  is 
disposed  of  by  the  testator,  it  will  be  an  ademption  of  the  legacy, 
"  whatever  may  have  been  the  intent  or  motive  of  the  testator." 
But  in  regard  to  general  legacies,  "  intention  is  of  the  very  es- 
sence of  ademption." 


SECTION    XIII. 

THE  ADEMPTION  OF  GENERAL  LEGACIES,  AND  THOSE   GIVEN   AS 

PORTIONS. 

1.  Readiness  of  coarts  of  eqaity  to  treat  general  legacies  as  adeemed  by  portions. 

Lord  Chancellor  Eldon^s  exposition  of  the  question. 

2.  Where  the  portion  is  less  than  the  legacy  it  only  adeems  it,  pro  tanto. 

3.  It  will  not  prevent  the  ademption,  although  there  should  be  considerable  yariation 

between  the  portion  and  the  legacy. 

4.  Many  cases  enumerated  where  no  ademption  takes  effect 

5.  The  grounds  upon  which,  and  the  extent  to  which,  parol  evidence  is  receivable  in 

this  class  of  cases. 

6.  Where  a  will  or  written  instrument  only  is  concerned,  parol  evidence  not  admis- 

sible to  prove  intention.    Distinction  between  ademption  and  revocation  to  be 
carefully  maintained, 
n.  13.   The  cases  referred  to  by,  and  the  views  of.  Sir  James  Wigram. 

**  Gardner  v.  Printup,  2  Barb.  Sup.  Ct  88 ;  Doughty  v.  Stillwell,  1  Bradf. 
Sur.  Rep.  300;  Smith  v.  Jones,  4  Ohio,  115. 

"*  Beall  V.  Blake,  16  6a.  R.  119.  It  was  held  that  the  bequest  of  notes, 
to  the  amount  of  sixteen  hundred  dollars,  naming  the  signers,  for  the  purpose  of 
purchasing  a  plantation,  is  not  a  specific  legacy,  and  is  not  adeemed  by  the  sale 
and  transfer  of  the  notes  by  the  testator  in  his  lifetime.  Smith  v,  Exrs.  of  Smith, 
23  6a.  R.  21. 

*  Richards  v.  Humphrey,  15  Pick.  133,  135. 


\ 
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7.  The  Tievs  of  Sir  James  Wigram  and  Sir  £.  Sogdeo,  philosophically  soaod,  bat 

they  do  not  harmonize  all  the  cases  ;  Mr.  Roper  more  indefinite. 

8.  The  value  of  Sir  Edward  Sagden's  classification  of  the  cases,  requires  an  abstract 

to  be  given  here. 

(1.)  Where  legacy  is  adeemed  by  portion.    Parol  evidence  admissible.    Cases. 

(2.)  Where  the  legal  presumption  coincides  with  the  natural  import  of  the 
words,  parol  evidence  not  admissible  but  only  to  rebut  contrary  pre- 
sumptions. 

(3.)  Where  the  legacy  comes  last  in  the  order  of  time,  parol  evidence  generally 
not  admissible. 

« 

(4.)   Where  all  the  acts  are  testamentary,  parol  evidence  not  received. 

9.  Upon  principle,  this  class  of  evidence  confined  to  narrow  limits.    Not  always 

so  in  practice. 

10.  Lord  Chancellor   Cottenham's  exposition  of  the  rule,  as  to  standing  in  loco 

parentis. 

11.  The  existence  of  the  position  must  be  proved  by  the  acts  and  declarations  of 

the  person. 

12.  No  presumption  of  satisfaction  arises,  unless  the  testator  stands  in  the  place  of 

the  father,  or  it  otherwise  appear  such  was  the  intention. 

13.  No  other  relation,  of  itself,  sufficient  to  sustain  the  presumption. 
U.  The  question  discussed  in  a  late  case  before  the  House  of  Lords. 

15.  Substitutionary  legacies  take  all  the  incidents  of  the  primary  ones. 

16.  The  American  courts  adopt  mainly  the  English  rules  already  stated. 

§  55.  1.  There  seems  to  have  been  manifested,  in  the  courts 
of  equity,  a  more  ready  disposition  to  treat  advancements,  by 
way  of  portions,  as  intended  to  adeem  general  legacies  given  to 
the  same  persons,  where  they  were  of  the  nature  of  portions,  or 
a  share  in  the  estate  of  a  father,  or  one  standing  in  that  relation, 
than  iu  almost  any  other  class  of  cases.  And  in  the  language 
of  Lord  EldoUj  Chancellor,^  it  seems  to  be  settled  in  equity, 
^^  that  where  a  father  gives  a  legacy  to  a  child,  the  legacy,  com* 
ing  from  a  father  to  his  child,  must  be  understood  as  a  portion, 
though  it  is  not  so  described  in  the  will ;  and  afterwards  ad- 
vancing a  portion  for  that  child,  though  there  may  be  slight  cir- 
cumstances of  difference  between  the  advance  and  the  portion, 
and  a  difference  in  the  amount,  yet  the  father  will  be  intended 
to  have  the  same  purpose  in  each  instance,  and  the  advance  is 

*  In  Pye,  ex  parte,  18  Vesey,  140, 153. 
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therefore  an  ademption  of  the  legacy ;  but  a  stranger  giving  a 
legacy  is  understood  as  giving  a  bounty,  not  as  paying  a  debt ; 
he  must  therefore  be  proved  to  mean  it  as  a  portion  or  provision, 
either  upon  the  face  of  the  will,"  or  by  evidence  applicable  to 
the  point.  This  may  be  regarded  as  a  fair  statement  of  the 
present  state  of  the  law  upon  the  point.^ 

2.  It  was  at  one  time  held,  that  where  tlie  father  gave  his 
daughter  a  legacy  in  his  will  6f  £500,  and  subsequently,  upon 
her  marriage,  gave  her  a  portion  of  £300,  and  soon  after  died 
without  altering  his  will,  that  the  legacy  was  wholly  adeemed.^ 
But  in  a  later  case  it  was  decided,  by  Lord  CoUenhanij  Chan- 
cellor, after  a  review  of  all  the  cases,*  that  where  the  portion 
was  less  than  the  legacy,  the  latter  was  only  adeemed  pro 
tan  to. 

3.  It  has  often  been  held,  contrary  to  the  established  pre- 
sumptions, in  many  analogous  cases,  that  the  presumption 
against  double  portions  would  not  be  repelled,  although  it  ap- 
peared that  the  limitations  attached  to  the  portion  should  vary, 
essentially,  from  those  of  the  provision  under  the  will.^  This 
point  was  considerably  discussed  in  the  case  of  Wharton  v. 
Durham,^  and  finally  settled  by  the  House  of  Lords. 

4.  But  it  has  been  held,  the  presumption  of  satisfaction  will 
not  arise,  even  in  the  case  of  a  legacy,  by  an  adequate  portion, 
where  the  two  are  not  ejusdem  generis,^  or  where  the  subsequent 


•  See  also  Ward  v,  Lant,  Prec,  Ch.  182;  Jenkins  v.  Powell,  2  Vern.  115; 
Scotton  V,  Scotton,  1  Str.  235  ;  Grave  v.  Salisbury,  1  Br.  C.  C.  425  ;  Canrer  v. 
Bowles,  2  Russ.  &  My.  301 ;  Montague  v,  Montague,  15  Beav.  565. 

»  Hartop  V.  Whitmore,  1  P.  Wms.  681. 

•  Pym  V.  Lockyer,  5  My.  &  Cr.  29. 

•  Trimmer  v.  Bayne,  7  Vesey,  508  ;  ex  parte  Pye,  18  Vesey,  140,  153 ;  Har- 
topp  V.  Hartopp,  1 7  Vesey,  184  ;  Powys  v,  Mansfield,  3  My.  &  Cr.  859. 

•  5  Sim.  297  ;  on  appeal  in  the  House  of  Lords,  where  the  decrees  of  V.  C. 
Shadwell  and  the  Chancellor,  Lord  Brougham,  were  reversed.     10  Bligh,  526. 

'  Holmes  v.  Holmes,  1  Br.  C.  C.  565 ;  Davys  v.  Boucher,  8  Y.  &  Coin  397, 
411. 
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adrancement  depends  upon  a  contingency,  and  the  provision  in 
the  will  is  certain,^  or  where  the  advancement  is  expressed  to 
be  in  satisfaction  of  an  interest  to  which  the  child  is  entitled, 
not  under  the  will ;  ^  or  where  the  bequest  to  the  child  is  of  a 
residue,  or  some  portion  of  the  residue,  in  which  case  it  is  not 
regarded  as  a  portion.^^  And  the  principle  of  ademption,  by 
subsequent  portion,  has  not  been  applied  to  devises  of  real 
estate."  • 

5.  The  question  of  the  admissibility  of  parol  evidence  in  cases 
of  this  kind,  and  the  extent  to  which,  and  the  purposes  for  which^ 
it  is  to  be  received,  was  considered  very  much  in  detail,  in  a 
recent  case,^  and  the  cases  very  carefully  reviewed,  by  Sir 
James  Wigram^  Y.  C,  a  judge  of  great  learning,  and  who  has 
devoted  much  study  to  the  elucidation  of  this  special  topic ; 
and  the  conclusion  to  which  he  came  was :  That  parol  evidence 
was  to  be  received  m  such  cases,  not  for  the  purpose  of  affect- 
ing the  will  or  its  construction,  in  any  sense,  but  to  establish  an 
independent  fact,  the  payment  of  a  portion  to  the  legatee,  and 
the  purpose  for  which  it  was  done,  viz.,  the  satisfaction,  or  pay- 
ment in  advance,  of  the  whole  of  the  provision  under  the  will. 
In  this  view,  and  to  this  extent,  there  seems  to  us  no  more 
objection  to  receiving  parol  evidence  than  in  the  case  of  an 
alleged  payment  upon  a  promissory  note,  or  of  any  other  debt 
depending  upon  written  evidence. 

6.  The  learned  judge  further  considered,  that  if  the  advance- 
ment of  the  portion  as  well  as  the  legacy  were  both  given  or 
made  by  written  instruments,  it  was  clear  that  no  parol  evidence 

*  Spinks  v.  Bobins,  2  AtL  491.  But  see  Lord  CoUenham*s  remarks  in  Powys 
p.  Mansfield,  3  My.  &  Cr.  859,  374,  875. 

*  Baugh  V.  Bead,  1  Ves.  Jr.  257.  Bat  see  Lord  Lyndhursfs  obseryations 
m  Ikrham  o.  Wharton,  10  Bligh,  526,  ^46. 

^  Freemantle  v.  Banks,  5  Vesey,  79,  85 ;  Hall  v.  Hill,  1  Dr.  &  W.  94,  119, 
by  Sugderij  Chancellor. 
"  Davys  v.  Boucher,  3  Y.  &  Coll.  397. 
"  Kirk  t;.  Eddowes,  3  Hare,  509. 
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could  be  held  admissible,  upon  any  question  of  the  construction 
of  either  instrument,  or  to  show  that  the  instruments  were  made 
with  any  further  or  different  purpose  or  intent  from  that  ex- 
pressed in  the  writing ;  and  that  in  every  instance  where  parol 
evidence  was  offered  in  cases  of  this  character,  the  distinction 
between  proving  the  revocation  and  ademption  of  the  legacy 
was  strictly  to  be  regarded ;  and  that  in  no  case  could  the 
declarations  of  the  testator  be  proved  for  th^  purpose  of  estab- 
lishing his  purpose  of  adeeming  the  legacy  in  his  will,  by  means 
of  subsequent  portions  advanced  by  him,  except  such  declarations 
as  he  made  at  the  time  of  making  such  advancements,  and  with 
a  view  to  give  chara(5ter  to  the  transaction.^^ 


^  Tbe  learned  judge  referred  to  the  following  cases  as  bearing  upon  the  ques- 
tion of  receiving  parol  evidence.  Monck  r.  Monck,  1  Ba.  &  Bea.  298 ;  Rosewell 
17.  Bennett,  3  Atk.  77  ;  Thellusson  v,  Woodford,  4  Madd.  420 ;  Bell  v.  Coleman, 
5  Madd.  22 ;  Biggleston  v.  Grubb,  2  Atk.  48 ;  Hoskins  v.  Hoskins,  Free.  Chan. 
263 ;  Chapman  v.  Salt,  2  Vem,  646 ;  Powel  v.  Cleaver,  2  Br.  C.  C.  499 ;  Grave 
V,  Lord  Salisbury,  1  Br.  C.  C.  425 ;  8.  c.  18  Vesey,  152 ;  Ex  parte  Pye,  18  Vesey, 
140,  where  many  of  the  foregoing  cases  are  extensively  commented  upon.  So 
also,  in  Hall  v.  Hill,  1  Dr.  &  W.  94,  the  question  is  ably  discussed  by  Sir  Edward 
Sugden,  when  Chancellor  of  Ireland.  Sir  James  Wigram,  in  the  case  of  Kirk  v. 
Eddowes,  supra,  comes  very  fully  to  the  conclusion  that  parol  evidence  is  to  be 
received  only  for  the  purpose  of  disproving  the  presumption  which  the  law  at* 
taches  to  the  fact  of  giving  a  portion  afler  the  l^acy ;  and  having  been  received 
in  contradiction,  it  may  also  be  received  in  support  of  that  presumption.  This 
b  the  form  in  which  the  rule  is  stated  in  that  class  of  cases,  where  the  portion  is 
advanced  by  a  distinct  instrument  in  writing.  **  In  such  cases,"  says  the  learned 
judge,  **  the  evidence  is  not  admitted  on  either  side,  for  the  purpose  of  proving 
in  the  first  instance,  with  what  intent  either  writing  was  made ;  but  for  the  purpose 
only  of  ascertaining  whether  the  presumption  which  the  law  has  raised  be  well 
or  ill  founded."  Hurst  v.  Beach,  5  Madd.  851  ;  Hall  v.  Hill,  1  Dr.  &  W.  94 ; 
Hartopp  r.  Hartopp,  17  Vesey,  184,  192 ;  Powys  v,  Mansfield,  8  My.  &  Cr.  359. 
And  this  seems  to  be  substantially  the  view  taken  of  the  cases,  upon  this  and  the 
analogous  questions,  in  regard  to  the  admissibility  of  parol  evidence,  by  Prof. 
Greenleaf,  (3  Ev.  §  366,)  where  the  learned  author  states,  that  where  the  law 
attaches  a  presumption  to  acts  or  instruments,  different  from  their  natural  import, 
as  that  repeating  legacies  was  not  intended  to  multiply  the  gifts,  where  they  are 
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7.  Bat  although  we  feel  the  fullest  confidence  in  the  qualifi- 
cations and  limitations  declared  by  two  such  experienced  and 
learned  judges,  as  Sir  Edward  Sudden  and  Sir  James  Wigram^ 
upon  this  much-perplexed  question,  of  the  extent  to  which  parol 
evidence  is  admissible  in  cases  of  this  character ;  and  although 
we  can  see  and  feel'  the  justice  and  reasonableness  of  the 
grounds  upon  which  the  matter  is  placed  by  them,  we  are  not 
prepared  to  say,  that  all  the  cases  can  be  brought  fairly  into  the 
precise  categories  declared  by  these  able  and  learned  jurists. 
There  is  very  little  question  it  ought  to  be  so,  in  order  to  pre- 
sent this  complicated  portion  of  the  law  in  a  symmetrical  form  ; 
but  it  certainly  is  not  so,  at  present.  The  question  and  the 
cases  are  very  extensively  reviewed  by  Mr.  Roper,^*  and  the 
conclusion  to  which  this  learned  writer  comes  seems  to  be,^^ 
thatl,  upon  the  whole,  the  law  may  be  considered  as  settled,  that 
declarations  made  by  the  testator  to  any  person,  at  any  time, 
whether  as  part  of  the  transaction  of  the  advancement  or  not,  are 
admissible  in  evidence  upOn  the  question  of  ademption.  2.  That 
the  declarations  of  the  testator,  made  at  the  time  of  making  the 
advancement,  were  of  more  value  than  if  made  at  any  other 
time,  since  the  purpose  of  receiving  any  declaration  was  to 
determine  the  intent  with  which  the  advancement  was  made, 
and  his  declarations  made  at  the  time  would  more  naturally 
show  his  intention  at  that  time  than  if  made  subsequently. 
And  (3.)  it  is  said  by  this  writer,  that  declarations,  made  after 
the  advancement,  are  of  more  value  than  those  made  before 
that  event.  .  But  it  seems  to  be  admitted  by  him,  that,  according 


given  by  the  same  instrument,  and  are  of  the  same  sum,  parol  evidence  is  re- 
ceivable to  contradict  this  presumption  of  law,  and  to  show,  that  the  testator 
did  mean  what  his  words,  literally,  import ;  and  if  admissible  to  contradict  such 
presumption  of  law,  it  must  equally  be  admissible  to  support  the  presumption, 
after  it  has  been  thus  contradicted. 

"  iBoper,  346-409. 

"  Ibid.  408. 
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to  one  case,^^  declarations  made  before  the  advancement  were 
held  of  little  account ;  and  in  another  case,^^  declarations  made 
afterwards  were  regarded  as  of  little  or  no  weight,  yhe  strong- 
est case  in  the  books,  perhaps,  in  favor  of  the  general  admission 
of  parol  evidence  to  show  the  purpose  of  the  testator,  in  all 
these  analogous  questions,  and  under  all  circumstances,  is  that 
of  Wallace  r.  Pomfret,^  decided  by  Lord  Eldon^  Chancellor, 
to  which  we  have  already  alluded.^ 

8.  After  occupying  so  much  space  upon  the  question  of  allow- 
ing parol  evidence  upon  the  presumptions  affecting  the  satisfac- 
tion of  debts  by  legacies,  legacies  by  portions,  and  vice  versa, 
with  the  other  kindred  or  analogous  presumptions,  we  scarcely 
feel  justified  in  saying  anything  more.  But  it  seems  to  us  the 
very  able  and  perspicuous  review  and  classification  of  the  cases 
by  Sir  Edward  Sugden^  should  be  placed  in  a  form  to  be  naore 
generally  accessible  to  the  profession  than  it  can  be  in  the 
reports,  where  comparatively  few  can  reach  it.  And  as  our 
limited  space  precludes  our  publishing  it  at  length,  we  have 
attempted  a  brief  analysis  of  this  portion  of  the  opinion. 

(1.)  The  first  class  is,  where  a  legacy  is  claimed  to  have  been 
adeemed  by  a  portion  subsequently  advanced  by  the  father,  or 
one  standing  in  the  place  of  the  father.  Here  the  question  of 
the  advancement  is  one  altogether  inter  vivos,  and  the  fact,  or 
the  extent  and  purpose,  of  the  advancement  being  made,  where 
there  is  no  writing,  rests  wholly  in  parol ;  and  where  there  is  a 
writing,  parol  evidence  may  be  received  in  aid  of  the  construc- 
tion, to  the  same  extent  as  in  other  cases.  Of  this  class  of 
cases  are  the  following:^  — 

"  Trimmer  u.  Bayne,  7  Vesey,  508. 
^  Langham  v.  Sanford,  17  Vesey,  435  ;  8.  c.  2  Mer.  28. 
"  11  Vescy,  542. 
»  §  52,  pL  7. 

»  In  Hall  v.  Hill,  1  Dr.  &  War.  94,  111  - 188. 

^  Bosewell  v,  Bennett,  8  AtL  77;  Monck  t;.  Lord  Monck,  1  Ball  &  B. 
298. 
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(2.)  That  where  the  presumption  of  law  is  according  to  the 
natural  import  of  the  words  of  the  will,  that  cannot  be  contra- 
dicted hj  parol  evidence,  but  only  where  the  presumption  is 
contrary  to  the  primary  and  more  obvious  language  of  the 
instrument.  This  class  of  cases  we  have  already  discussed  to 
some  extent,  and  little  more  need  be  said.^ 

(3.)  In  the  class  of  cases  where  the  legacy  comes  last  in  the 
order  of  time,  and  where  the  claim  is  that  it  shall  be  construed 
or  held  a  satisfaction  of  an  existing  debt,  or  a  stipulated  por- 
tion, it  seems  more  difficult  to  admit  parol  evidence,  without 
ninning  counter  to  the  best-established  principles  upon  the 
subject.  Hence,  in  most  cases  of  this  character,  the  testimony 
has  been  rejected.^ 

(4.)  There  is  a  class  of  cases  where  all  the  acts  are  testa- 
mentary, and  the  matter  has  to  be  settled  by  the  construction 
of  the  instruments.  In  these  cases  it  seems  to  be  settled,  that 
no  parol  evidence  can  be  received  to  aid  or  control  the  legal 
construction.^ 

9.  We  have  thus  given,  in  the  briefest  space  possible,  a  very 
imperfect,  but  we  hope  an  intelligible,  analysis  of  the  grounds 
upon,  and  the  extent  to  which,  parol  evidence  is  admissible,  in 
regard  to  the  payment  of  debts  by  legacies,  the  ademption  of 
legacies  by  portions,  and  the  converse,  and  upon  all  the  analo- 


"  Fremantle  v,  Bankes,  5  Yesey,  79 ;  Pole  v.  Lord  Somen,  6  Yesey,  309, 
where  the  cases  are  a  good  deal  considered.  See  also  Shudal  v.  Jekyll,  2  Atk. 
516;  Debeze  t;.  Mann,  2  Br.  C.  C  165;  1  Cox,  346  ;  Trimmer  v.  Boyne,  7 
Vesey,  508 ;  Wallace  o.  Pomfret,  11  Yesey,  542 ;  Hm^  v.  Beech,  5  Madd.  351. 
There  are  also  some  other  cases  which  seem  to  have  been  decided  partly  upon 
the  principle  of  the  preceding  cases,  but  chiefly  without  much  regard  to  the 
principles  governing  the  admission  of  parol  evidence  in  connection  with  written 
initniments.  Weall  v.  Rice,  2  Buss.  &  My.  251,  263 ;  Booker  o.  Allen,  id.  270 ; 
Uoyd  0.  Harvey,  id.  810. 

"  Fowler  v.  Fowler,  8  P.  Wms.  353 ;  ante,  pt  1,  §  39. 

*  Coote  V.  Boyd,  2  Br.  C.  C.  521 ;  Osborne  v.  Duke  of  Leeds,  5  Yesey, 
869. 
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gous  questions ;  and  the  conclusion  to  which  we  feel  compelled 
to  come  is  that,  upon  strict  principle,  the  extension  of  this  class 
of  proof  is  reduced  to  very  narrow  limits,  but  that,  in  practice, 
it  has  hitherto  taken  a  much  wider  range. 

10.  It  seems  entirely  well  settled,  that  the  same  presumption 
in  favor  of  the  ademption  of  a  legacy  by  a  subsequent  portion, 
will  apply  where  the  person  advancing  the  same  stands  in  the 
place  of  a  father,  as  if  he  were  actually  the  father.^  This 
point  is  considerably  discussed  by  Lord  Chancellor  Cottenhanty 
in  the  case  of  Powys  v,  Mansfield,^  and  the  points  declared, 
that  the  proper  definition  of  a  person  in  loco  parentis  to  a 
child  is,  one  who  means  to  put  himself  in  the  situation  of  the 
lawful  father  of  the  child,  with  reference  to  the  father's  office 
and  duty  of  making  a  provision  for  the  child.  A  person  may 
stand  in  this  relation  to  the  child,  notwithstanding  the  child 
lives  with  and  is  maintained  by  the  father. 

11.  The  existence  of  this  relation  must  of  necessity  be  shown 
by  parol  evidence,  and  for  this  purpose  it  is  competent  to  prove 
the  acts  and  declarations  of  the  person  claimed  to  have  assumed 
it,  in  relation  to  it.^ 

12.  But  where  the  person  giving  the  portion  as  well  as  the 
legacy  is  not  in  law  recognized  as  the  father,  the  child  being 
illegitimate,  and  nothing  appearing  to  show  that  the  testator 
intended  to  assume  the  position  of  father,  as  before  stated,  the 
courts  have  held  that  no  presumption  of  satisfaction  oT  the 
legacy  arises.^^  Sir  William  Grants  M.  R.  here  gives  a  very 
satisfactory  exposition  of  this  portion  of  the  subject.  It  seems 
clear,  that  to  come  within  the  rule,  the  donor  must  be  either  the 
father  of  the  legatee,  or  have  voluntarily  assumed  that  relation, 
and  the  first  gift  must  have  been  in  the  nature  of  a  portion. 
But  even  where  the  testator  stands  in  the  relation  of  a  stranger, 
or  other  relative  besides  the  father,  if  the  legacy  was  given  for 

«  Twining  v,  Powell,  2  Coll.  262. 

»  8  My.  &  Cr.  359. 

"  Wetherby  v,  Dixon,  19  Vesey,  407. 
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a  particular  purpose,  and  the  testator  advances  money  for  the 
same  purpose ;  ^  or  where  it  appears,  in  any  legal  manner,  that 
it  was  the  intention  of  the  testator  to  have  the  legacy  adeemed, 
that  construction  will  be  adopted. 

13.  It  would  seem  that  no  relation  will  of  itself  be  sufficient 
to  place  one  in  loco  parentis,  unless  the  actual  relation  exists, 
or  the  person  Toluntarily  assumes  the  relation.  But  it  is  obvii- 
ous  that  much  less  testimony  would  be  required  to  establish 
that  assumed  relation  between  grandparents  and  their  grand- 
children, especially  where  the  father  of  the  children  had  de- 
ceased or  become  incompetent  to  discharge  that  office  ;  or  in  the 
case  of  uncle,  and  nephew  or  niece  ;  or  in  the  case  of  the  puta- 
tive father,  who  recognized  the  natural  tie,  —  than  in  the  case 
of  mere  strangers ;  but  none  of  these  relations,  in  themselves, 
have  been  regarded  as  sufficient  to  sustain  the  presumption  of 
ademption.^ 

14.  The  question  of  the  ademption  of  portions  by  legacies 
was  a  good  deal  considered  in  a  late  case  before  the  House  of 
Lords,^  and  it  was  there  declared,  that  the  presumption  of  law 
is  against  double  portions ;  and  that  where  a  sum  of  money  is 
given  by  the  will  of  the  parent  to  a  particular  child,  and  a  like 
sum  is  afterwards  secured  by  a  settlement  on  the  marriage  of 
that  child,  there  is  a  presumption  in  favor  of  the  ademption  of 
the  legacy,  but  this  presumption  may  be  rebutted  by  evidence 
of  intention  to  the  contrary.  Tlie  burden  of  proof  of  intention 
is  on  the  person  claiming  the  double  portion.  It  is  not  neces- 
sary the  legacy  should  be  paid  in  order  that  it  may  be  adeemed. 


"  Debeze  v.  Mann,  2  Br.  C.  C.165 ;  Monck  v.  Monck,  1  Ball  &  B.  298,  SOS. 

*  Shudal  17.  JekyU,  2  Atk.  516,  518 ;  Fowel  v.  Cleaver,  2  Br.  C.  C.  499, 
517,  518;  Boome  v.  Roome,  8  Atk.  181 ;  Perry  v.  Whitehead,  6  Yesey,  544  ; 
Lyddon  v,  Ellison,  19  Beav.  565 ;  Grave  v.  Lord  Salisbury,  1  Br.  C.  C.  425. 

"  Hopwood  V.  Hop  wood,  7  Ho.  Lds.  Cas.  728.  See  also  Montefiore  v,  Gue- 
dalla,  1  DeG.,  F.  &  J.  93,  where  the  question  of  the  ademption  of  a  portion 
of  the  readuary  bequest  to  a  son,  by  a  subsequent  advance  by  way  of  settlement 
on  the  son's  marriage,  is  considered. 
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9,  Substitutionary  legacies,  that  is,  where  legacies  are  siibse- 
ntlf  given  to  come  in  the  place  of  others  given  before,  cither 
,  former  will,  or  where  the  Bubstitutiouary  legacies  are  givea 
\  codicil  executed  at  a  later  date  than  the  iBstrumeot  by 
ch  the  legacies  were  given  in  the  Grst  instance  ;  in  all  cases, 
li  substitutionary  legacies,  unless  fl>ere  is  something  in  the 
ns  used,  or  the  circumstances  attending  the  substitution  to 

contrary,  will  have  all  the  incidents,  conditions,  and  limita- 
s,  attaching  to  the  original  legacies.^ 
6.  The  American  courts  fully  recognize  the  presumption 
inst  double  portions.^    But  the  presumption  is  not  applied 
ire  the  portion  and  legacy  are  not  ejusdem  generis,^  or  where 

bequest  is  of  an  uncerttun  amount.^  Parol  evidence  is  ad- 
sible  upon  the  question  of  intention,  in  all  cases  where  the 

claimed  as  an  ademption  rests  in  oral  proof."  General 
icies  not  charged  upon  land  held  adeemed  by  sale  of  all  tes- 
r's  personalty  ;  and  the  notes  for  the  purchase-money  made 
able  to  the  several  legatees,  and  deposited  with  the  will,  held 
lelong  to  such'  legatees.^ 


SECTION   XIV. 

THE   PATHENT   AMD    ABATEUENT   OF   LEOACIES. 

K.\\  Talid  legal  clainu  igunit  testator  taks  precedence  of  legaciei. 

The  execator  maj  reUun  the  asaets,  againat  legatees,  Id  faror  of  ooptingtnt 

cUima. 
Craditon  maj  pnnne  the  aiteta  into  tbe  hands  of  l^ateea. 
■lo  excuse  for  aot  pa^ng  debta,  (hat  the  mmu  paid  oat  wiibont  knowledge  of  the 

debt. 

DuDcan  v.  Duncan,  27  Bear.  386. 

Clark  V.  Jetton,  S  Sneed,  229;  Viogen  v.  French,  19  Ga.  R.  316. 

Shaic,  Ch.  J.,  in  Paine  tr.  PsreonA,  14  Pick.  318,  S20. 

Maj  V.  May,  28  Aiab.  R.  141 ;  Duckworth'^  Exn.  n.  Bntler,  SI  id.  164. 

Logan  p.  Deahay,  Clarke,  Ch.  209. 
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5.  In  the  United  States  all  debts  required  to  be  presented  within  a  short  time 

limited. 

6.  Where  debts  discovered  after  some  legacies  paid  in  full,  they  must  contribute. 

7.  How  far  specific  and  demonstrative  legacies  abate.    Specific  legacies  paid  next 

after  debts. 

8.  General  legacies  next ;  and  finally  the  residuary  bequests. 

9.  It  has  been  attempted  to  allow  the  residuary  legatee  to  come  in  as  a  general 

legatee  in  case  of  a  devastavit.    But  this  view  seems  not  maintainable. 

10.  and  n.  25.  Those  legade^  given  in  satisfaction  of  a  subsisting  legal  claim  take 
I  precedence. 

1 1 .  Instances  where  apparent  considerations  not  held  sufficient. 

12.  The  meritorious  character  of  the  legatee,  or  the  conjecture  of  testator's  inten- 

tion, will  not  exempt  legacies  from  abatement 

13.  Instances  where  it  has  been,  or  has  not  been,  held  that  general  legacies  were 

entitled  to  priority. 

14.  The  rule  in  New  York  as  to  contribntions  to  make  up  the  share  of  a  child  bom 

after  the  making  of  the  will. 

§  56.  1.  It  seems  to  be  well  settled  that  all  debts,  even 
those  of  a  mere  voluntary  character,  if  by  bond  or  sealed  instru- 
ment, so  as  to  be  valid  without  consideration,  must  be  paid 
before  any  legacy  can  be  paid.^  And  although,  as  before  stated, 
a  specific  l^acy  is  payable  in  preference  to  general  legacies, 
they  must  both  yield  to  any  valid  legal  claim  existing  against 
the  testator  at  the  time  of  his  decease. 

2.  It  seems,  finally,  after  considerable  discussion  and  fluctua- 
tion in  the  opinions  of  the  courts,  to  be  settled,  that  the  executor 
may  retain  the  assets,  upon  a  contingent  bond,  or  other  claim 
against  the  estate,  and  is  not  obliged  to  part  with  them  to  lega- 
tees unless  fully  indemnified  against  such  contingent  claims.^ 
And  while,  it  is  said,  that  the  executor  is  bound  to  pay  over  the 
assets  to  the  legatee  upon  receiving  indemnity  against  the  con- 
tingent claim,^  it  has  also  been  held  that  if  the  executor  does 

■^—  I      ■  ■         ■  ■■!        II  I  I  III     ■     I  I        I         ■      -  ■  »  II  »  ^^^^^  ■!  .  .  ■■■» 

^  Lomas  t;.  Wright,  2  My.  &  K.  769 ;  2  Wms.  Exrs.  914. 

'  Nector  v.  Gennet,  Cro.  Eliz.  466  ;  Eeles  o.  Lambret^  Aleyn,  88  ;  Hawkins 
V.  Day,  Amb.  160;  Simmonds  v,  Bolland,  8  Mer.  547;  VernoQ  v»  Egmont,  1 
Bl.  N.  B.  554. 

*  Higgins  v.  Higgins,  4  Hagg.  242. 
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part  with  the  assets  without  such  indemnity,  or  impounding  suf- 
ficient to  meet  such  contingent  claim,  he  must  answer  the  same 
de  bonis  propriis,  if  it  should  become  absolute.^ 

3.  The  old  practice  was  for  the  executor  to  require  of  the 
legatees  security  against  all  debts,  when  he  paid  them  the 
amount  of  their  legacies.^  But  that  practice  is  now  discon- 
tinued in  England,  and  never  existed  in  America.  Hence,  upon 
the  basis  of  the  existence  of  a  trust  in  regard  to  the  personal 
assets  in  the  hands  of  the  executor,  in  favor  of  creditors,  they 
have  been  allowed  to  pursue  them  into  the  hands  of  legatees.^ 

4.  It  has  sometimes  been  made  a  question,  how  far  the  ex- 
ecutor or  administrator  remained  liable  upon  debts  not  made 
known  to  him  within  the  first  year  of  his  office,  and  after  he  had 
paid  over  all  assets  in  his  hands  to  the  legatees  or  distributees, 
bond,  fide  believing  that  no  further  debts  against  the  estate  ex- 
isted.^ But  the  more  recent  cases  seem  to  establish  the  propo- 
sition that  the  payment  of  legacies  is  no  excuse  for  the  non- 
payment of  debts,  even  where  they  were  not  made  known  to  the 
executor.® 

5.  But  in  the  United  States,  generally,  if  not  universally,  the 
executor,  by  giving  general  public  notice,  m  the  form  prescribed 
by  statute,  may  compel  the  presentation  of  all  claims  against 

*  Cochrane  v,  Robinson,  11  Sim.  378;  Fletcher  v.  Stevenson,  3  Hare,  360, 
370  ;  ante,  §  38,  pi.  5. 

*  Chamberlain  o.  Chamberlain,  1  Ch.  Cas.  257. 

*  Lord  Hardwickcj  in  Hawkins  v.  Day,  Amb.  803  ;  March  o.  Russell,  3  My.  & 
Cr.  31,  42;  post,  §67. 

'  Chelsea  Water  Worics  v,  Cowper,  1  Esp.  N.  P.  C.  275. 

»  Norman  v.  Baldry,  6  Sim.  621 ;  Smith  v.  Day,  2  M.  &  W.  684  ;  Knatchbull 
v.  Fearnhead,  3  My.  &  Cr.  122  ;  Hill  v.  Gomme,  1  Bear.  540 ;  Davis  v.  Black- 
well,  9  Bing.  5.  In  this  last  case  Tindal,  Ch.  J.,  said,  that  a  great  lapse  of 
time  before  the  debt  was  called  for  might  exonerate  the  executor,  where  he  had 
paid  all  the  assets  to  legatees.  And  in  Richards  v.  Browne,  8  Bing.  n.  c.  493, 
the  same  learned  judge  said :  "  If  the  executor  was  induced  to  part  with  the 
assets  by  reason  of  any  neglect,  or  of  any  act  or  declaration  of  the  creditor,  such 
creditor  could  not  compel  him  to  make  good  the  deficiency  thus  created." 
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the  estate,  within  a  short  period  limited  by  the  statute,  under 
penalty  of  being  forever  thereafter  precluded  from  enforcing  the 
same  against  the  estate.  In  this  mode  an  easy  way  of  escape 
from  all  questions  in  regard  to  the  executor's  knowledge  of 
debts  against  the  estate  is  provided ;  and  if  the  executor  fails  to 
avail  himself  of  this  method  of  protecting  himself  against  stale 
claims,  he  must  expect  the  courts  will  leave  him  to  such  legal 
defences  as  he  may  be  able  to  avail  himself  of. 

6.  It  would  seem,  where  part  of  the  estate  has  been  already 
distributed  among  the  legatees,  leaving  another  portion  to  meet 
the  remaining  legacies,  and  a  debt  is  then  first  established,  that 
only  a  proportionable  part  of  the  debt  will  be  paid  out  of  the 
fund  remaining  in  court,  or  in  the  hands  of  the  executor,  and 

m 

the  remainder  be  paid,  ratably,  by  the  other  legatees,  who  had 
been  paid  the  full  amount  of  their  legacies.^ 

7.  The  abatement  of  legacies  seems  proper  to  be  considered 
here.  It  has  been  before  sufficiently  intimated,  that,  after  the 
payment  of  all  valid  legal  obligations  existing  agalhst  the  testa- 
tor at  the  time  of  his  death,  the  specific  legacies  must  be  next 
delivered  to  the  legatees,  or  to  those  entitled  to  receive  them  on 
their  account.  Specific  legacies  are  not  to  be  abated,  on  ac- 
count of  general  legacies,^^  unless  such  general  legacies  are  spe- 
cially made  a  charge  upon  the  specific*  legacies,  or  upon  the 
personal  estate,  and  there  is  no  other  upon  which  it  can  rest.^^ 
We  have  already  shown  how  far  demonstrative  legacies  are 
subject  to  abatement.^* 

8.  In  regard  to  general  legacies,  if  anything  remain,  after 
meeting  all  debts  and  the  specific  legacies,  it  must  be  applied 
upon  them  in  proportion  to  their  amount,  until  they  are  fully 


*  Gillespie  v.  Alexander,  8  Buss.  ISO ;  Greig  v.  Somenrille,  1  Russ.  &  My. 
S38 ;  David  v.  Frowd,  1  My.  &  K.  210 ;  post,  §  57. 
»  Cliaon  V.  Burt,  1  P.  Wms.  678. 

"  Sayer  ».  Sayer,  Prec.  Ch.  892 ;  White  v.  Green,  1  Ired.  Ch.  45. 
"  Ante,  §  49,  pi.  IS. 
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paid.^^  The  chief  controversy  which  is  likely  to  arise,  in  regard 
to  the  abatement  of  general  legacies,  will  more  commonly  occur 
in  regard  to  residuary  bequests,  are  those  claimed  to  be  such. 
It  is  clear  that  a  strictly  residuary  bequest  must  defer  to  all 
general  legacies  and  annuities,  and  can  only  be  paid  after  all 
such  claims  are  satisfied.^^ 

9.  It  has  sometimes  been  held,  where  the  state  of  the  pro]> 
erty  of  an  estate,  at  the  time  of  the  decease  of  the  testator,  is 
such,  that  a  certain  amount  clearly  accrues  to  the  residuary  leg- 
atee, and  the  executor  afterwards  wastes  the  estate,  so  that  there 
does  not  remain  sufficient  to  pay  the  general  legacies,  that  the 
residuary  legatee  was  entitled  to  be  reckoned  the  same  as  a 
general  legatee,  to  the  extent  of  the  funds  in  the  executor's 
hands,  so  that  the  devastavit  shall  fall  proportionately  upon 
those  interested  in  the  assets.^     But  this  general  view  was 

»  2  Wms.  Exrs.  1223 ;  Mollan  v.  Griffith,  3  Paige,  402. 

"  Parse  v.  Snttplin,  1  Atk.  414;  Fonnereau  v.  Poyntz,  1  Br.  C.  C.  472; 
Crolj  v.  Weld,  3  DeG.,  M.  &  G.  993.  Annuities  stand  upon  the  same  footing 
as  legacies  in  regard  to  abatement,  and  are  to  be  reduced  to  their  present  value 
in  order  to  determine  the  rate  of  abatement.  Croly  v.  Weld,  3  DeG.,  M.  &  G. 
993,  996.  But  questions  of  considerable  importance  often  arise  in  regard  to 
whether  an  annuity  is  payable  out  of  the  corpus  of  an  estate,  or  only  out  of 
the  income.  Miller  v.  Huddl^stone,  17  Sim.  71 ;  s.  c.  3  M.  &  G.  513  ;  Wright 
V.  Callender,  2  DeG.,  M.  &  G.  652  ;  Haynes  v,  Haynes,  3  DeG.,  M.  &  G.  590  ; 
Bague  V,  Dumergue,  10  Hare,  462 ;  Miner  v.  Baldwin,  1  Sm.  &  G.  522.  In  a 
late  English  case  it  is  said,  when  there  is  a  deficiency  of  assets  to  be  assessed 
upon  the  legacies  and  annuities,  the  latter  are  to  be  valued  as  of  the  time 
when  t^e  deficiency  began.  Street  r.  Street,  8  Law  T.,  n.  s.  306.  Annaities 
given  by  will  are  to  be  regarded  as  legacies,  unless  there  are  special  reasons  to 
regard  them  otherwise.  Ward  t?.  Grey,  26  Beav.  485.  But  "  residue  "  is  not 
a  legacy  in  the  ordinary  sense  of  the  term,  though  the  person  taking  it  is  called 
a  residuary  legatee.    lb. 

"  Dyose  v.  Dyose,  1  P.  Wms.  305  ;  Ex  parte  Chadwin,  3  Swans.  380.  And 
where  a  specific  fund  is  so  disposed  of  as  to  clearly  indicate  that  the  testator,  in 
giving  the  residue,  expected  it  would  amount  to  a  particular  sum,  but  which  is 
not  named,  the  form  of  the  bequest  being  the  residue  of  the  fund,  such  legatee 
cannot  claim  to  stand  as  a  general  legatee,  and  thus  only  suffer  proportionally 
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strenaosly  dissented  from  by  Lord  Thurhw,  chancellor,^®  and 
this  dissent  confirmed  by  Sir  William  Grants  M.  B. ;  ^^  and  it 
would  seem,  that  unless  the  general  legatees  bad  so  conducted, 
as  to  countenance  the  course  of  conduct  in  the  executor,  which 
resulted  in  the  devastavit,  there  could  be  no  claim  to  postpone 
them,  to  any  payment  to  be  made  to  the  residuary  legatee. 
They  are  entitled  to  priority  and  preference  over  the  residuary 
legatee,  under  all  circumstances,  and  as  to  every  portion  of  the 
estate.  We  do  not  readily  comprehend,  therefore,  how  their 
daim  can  be,  in  any  respect,  under  any  circumstances,  placed 
upon  an  equality  with  that  of  the  residuary  legatee. 

10.  It  seems  that  although  all  general  legacies,  as  a  general 
rule,  will  abate,  proportionally,  in  case  of  any  deficiency  of 
assets,  this  will  not  apply  to  legacies  founded  upon  any  valid 
consideration,  as  the  relinquishment  of  a  debt,  or  of  a  claim  of 
dower.^^  In  such  cases  the  legacy  will  be  paid  in  full  before 
anything  will  be  paid  upon  the  other  general  legacies.^^  We 
cannot  see  how  this  distinction  in  regard  to  the  abatement  of 
general  legacies  can  be  maintained,  unless  the  latter  class 
alluded  to  are  placed  upon  the  ground  of  being  quasi  debts,  and, 
if  so,  it  would  seem  they  should  take  precedence  of  specific  leg- 
acies even.  But  be  that  as  it  may,  it  seems  they  will,  at  all 
events,  have  precedence  of  general  legacies. 

11.  But  where  a  legacy  is  given  to  one  with  whom  the  testa- 
tor had  a  current  account,  upon  condition  of  his  executing  a 

with  other  legatees,  in  any  depreciation  or  loss  of  the  fund,  but  must  bear  the 
vhole  loss.  Harley  v.  Moon,  1  Drew.  &  Sm.  623.  The  residuary  estate  must 
bear  the  burden  of  the  payment  of  the  debts,  although  a  portion  of  it  is  so 
devised  as  not  to  take  effect,  and  in  consequence  goes  to  the  next  of  kin.  Scott 
0.  Forristall,  5  Law  T.,  N.  s.  709. 

"  In  Fonnerean  v.  Poyntz,  1  Br.  C.  C.  478 ;  Humphreys  v.  Humphreys,  2 
Cox,  184. 

°  In  Page  v.  Leapingwell,  18  Yesey,  463. 

"  Burridge  v.  Bradyl,  1  P.  Wms.  126 ;  Blower  r.  Morret,  2  Ves.  Sen.  420 ; 
Davenhill  v,  Fletcher,  Amb.  244 ;  Norcott  v,  Gordon,  14  Sim.  258. 
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18.  Prima  facie  the  testator  must  be  presumed  to  intend  tliat 
all  his  legacies  shall  be  paid  pari  passu,  and  the  onus  is  upon 


Haddlestone,  3  M.  &  G.  513, 526  -  529.  The  same  rule  prevailfl  In  Pennsylyania. 
Dancan  v.  Alt,  3  Penn.  R.  382 ;  Loomis's  Appeal,  10  Penn.  St  387 ;  Cryder's 
Appeal,  11  Penn.  St.  72.  In  the  case  of  Dancan  v.  Alt,  sapra,  Gibsanj  Ch.  J., 
8ud:.  *^  A  pecuniary  legacy  may  be  undoubtedly  exempt  from  abatement,  as  in  the 
case  of  a  wife  or  child  destitute  of  other  provision  ;  or  of  a  legacy  given  in  lieu 
of  dower;  or  of  a  preference  manifestly  intended.  But  these  cases  are  few  in 
number,  dependent  on  peculiar  circumstances,  and  attended  with  strong  expres- 
sions of  intention."  This  seems  very  just  in  its  general  bearing,  but  the  first 
specification  here  made  seems  not  maintainable,  as  stated  in  the  text,  and  as  was 
held  in  Jett,  £zr.,  v.  Bernard,  3  Call,  11,  which  proves  the  extreme  difficulty  of 
giving  a  specific  definition  upon  the  point  There  may  be  some  statute  in 
Pennsylvania  Justifying  the  exemption  first  named  by  the  learned  chief  justice, 
otherwise  it  is  clearly  not  maintainable.  The  subject  is  very  extensively  and 
learnedly  discussed  in  Loomis's  Appeal,  supra. 

It  is  the  duty  of  the  executor  to  retain  assets  sufiScient  for  the  pa^nment  of 
debts,  and  where  debts  unexpectedly  come  in  after  payment  to  the  legatees,  to 
recall  enough  to  meet  such  debts.    Ticknor  v.  Harris,  14  N.  H.  R.  272,  285. 

As  before  stated,  specific  legacies  do  not  abate  uiileas  where  all  the  personal 
estate  is  specifically  bequeathed  and  a  portion  is  required  for  the  payment  of 
debts,  or  of  general  legacies  made  a  charge  upon  the  estate  specifically  be- 
queathed, either  in  terms  or  in  construction  of  law.  White  v.  Beattie,  1  Dev. 
£q.  320.  And  it  seems  to  be  considered  in  North  Carolina,  that  where  a  gen- 
eral legacy  is  given,  all  the  personal  estate  being  specifically  bequeathed,  that 
will  create  a  charge  upon  the  specific  legacies.  White  v.  Green,  1  Ired.  Eq. 
45.    But  this  proposition  seems  questionable. 

It  seems  to  be  well  settled  that  legacies  founded  upon  consideration,  as  where 
given  and  accepted  in  lieu  of  dower,  or  of  the  widow's  distributive  share,  where 
she  might  waive  the  provisions  of  the  will,  cannot  be  subjected  to  abatement 
in  common  with  other  general  pecuniary  legacies.  Hubbard  v.  Hubbard,  6  Met 
50 ;  Pollard  t7.  Pollard,  1  Allen,  490 ;  Williamson  t;.  Williamson,  6  Paige,  298  ; 
Wood  V,  Vandenburgh,  6  Paige,  277.  In  this  last  case  it  was  held  that  a  legacy 
of  piety,  as  for  the  erection  of  headstones  at  the  graves  of  the  testator's  parents 
or  other  near  relatives,  will  not  abate  with  other  pecuniary  legacies ;  but  in  this 
particular  case  the  legacy  was  in  the  nature  of  a  debt,  the  testator  having  bound 
himself  to  maintain  his  parents.  It  seems  questionable  how  far  a  legacy  of  this 
kind,  which  is  a  mere  gratuity,  is  exempt  from  abatement 
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any  one  claiming  priority.  But  where  two  legacies  were  given 
in  the  form  of  interest  or  annuities,  with  the  express  proTision 
that  after  the  death  of  the  legatees  the  principal  sum  should 
revert  to  the  estate,  and  become  applicable  to  the  payment  of 
legacies  given  by  the  will,  this  was  held  sufficient  to  give  such 
legacies  priority  over  the  others.^  And  in  all  cases,  where  by 
the  express  words  of  the  will  it  is  fairly  to  be  inferred  that  the 
testator  intended  to  give  some  of  the  legacies  priority  in  regard 
to  payment,  they  must  first  be  paid.^  As  where  the  testator, 
after  giving  several  legacies,  ^^  at  the  latter  end  of  his  will  said, 
that  he  apprehended  there  would  be  a  considerable  surplus  of 
his  personal  estate  beyond  what  he  had  before  given  away  in 
legacies,  for  which  reason  he  gave  several  further  legacies,"  and 
afterwards,  by  a  codicil  gave  other  legacies,  and  there  occurring 
an  unexpected  deficiency,  it  was  held  that  the  legacies  given  at 
the  close  of  the  will  and  in  the  codicil  should  be  postponed  to 
those  before  given.^  But  general  directions  that  the  legacy  to 
the  testator's  wife  shall  be  paid  immediately  after  his  death,  out 
of  the  first  moneys  that  shall  be  received  by  the  executor,  was  held 
not  sufficient  to  exempt  the  legacy  from  abatement  in  common 
with  the  others.^  So  where  legacies  are  given  with  the  common 
language  of  wills,  "  imprimis,"  or  "  in  the  first  place  "  ;  "  item," 
or  "  secondly,"  Ac,  it  will  create  no  priority  in  regard  to  ex- 
emption from  abatement,  but  all  must  abate  proportionally.^ 
So  where  the  testator  directs  his  executors  and  trustees,  after 
the  payment  of  his  debts,  in  the  next  place  to  pay  three  pecuni- 
ary legacies,  and  afterwards  to  raise  and  set  apart  three  other 
legacies,  it  was  held  that  the  first  class  could  not  claim  priority 
in  regard  to  payment,  but  all  must  abate  alike.^^ 


•  Brown  v.  Brown,  1  Keen,  275. 

"  Lewin  v.  Lewin,  2  Yes.  Sen.  415 ;  Marsh  v.  Evans,  1  P.  Wms.  66S. 
■  Attorney-General  v.  Robins,  2  P.  Wms.  28. 

•  Blower  v.  Morret,  2  Ves.  Sen.  420. 
"  Brown  v.  Allen,  1  Vem.  81. 

*^  Beeston  v.  Booth,  4  Madd.  161.    See  abo  Thwaites  v.  Foreman,  1  Coll. 
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14.  Under  the  provision  of  the  New  York  Revised  Statute, 
giving  to  a  post-testamentary  child  the  same  portion  of  the  real 
and  personal  estate  of  the  father  as  if  he  had  died  intestate,  all 
the  devisees  and  legatees  must  contribute  ratably,  according  to 
the  value  of  their  respective  bequests,  to  supply  the  distributive 
share  of  such  child.  And  even  a  legacy  to  the  widow  in  lieu  of 
dower  is  not  exempt  from  such  contribution.^ 


SECTION  XV. 

REFUNDING  OF  LEGACIES,  AND  THE  BIGHT  OF  LEGATEES  TO  FOLLOW 

THE  ASSETS. 

1.  Where  the  executor  Tolunteers  to  pay  a  legacy  be  cannot  recall  it. 

2.  Bat  it  may  be  so  recalled,  in  all  cases,  by  creditors. 

[3.  And  it  wiU  make  no  difference  that  the  money  was  paid  the  legatees  under  the 
sanction  of  the  C9nrt  of  Chancety. 

4.  One  legatee  unpaid  has  no  equity  to  compel  paid  legatees  to  contribute  to  him, 

unless  the  executor  has  become  insolyent 

5.  If  the  assets  are  sufficient  to  pay  all  the  legacies,  those  first  paid  cannot  be 

compelled  to  contribute  to  make  up  a  deficiency  caused  by  the  executor's 
wasting  the  assets.  But  it  is  otherwise  where  the  assets  were  originally 
insufficient. 

€.  The  legatee  will  not  be  charged  with  interest  unless  he  has  received  interest. 

7.  The  legatees  or  creditors  cannot  follow  the  assets  into  the  hands  of  a  bona  fide 
purchaser. 

S.  The  executor  may  mortgage  the  assets  to  raise  money  for  the  settlement  of  the 
estate. 

9.  The  purchaser,  who  acts  bona  fide,  not  bound  to  see  to  the  application  of  pur- 
chase-money. 
10,  and  n.  14.  The.  creditors  and  legatees  may  follow  the  assets,  where  the  purchaser 
was  cognizant  of  the  executor's  misapplying  them. 

409 ;  Creed  v.  Creed,  1  Dr.  &  War.  416  ;  s.  c.  11  Q.  &  Fin.  491 ;  Ashbumham 
0.  Ashbumham,  16  Sim.  186 ;  Miller  v.  Huddlestone,  17  Sim.  71 ;  s.  c.  S  M.  &  G. 
513 ;  Lord  Dimboyne  t;,  Brander,  18  Beav.  SIS ;  Eavestafft;.  Austin,  19  Beav. 
591 ;  Haynes  v,  Haynes,  8  DeG.,  M.  &  G.  590. 

"  Mitchell  V,  Blain,  5  Paige,  588.    As  to  how  far  devisees  are  liable  to  con- 
tribate  to  the  payment  of  debts,  in  this  state,  see  Stuart  v.  Kiasam,  11  Barb.  271. 
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an  exception  to  this  general  rule,  if  the  executor  be  insolvent,  so 
that  the  unsatisfied  legatee  can  have  no  remedy  against  him,  as 
he  would  be  without  all  remedy  unless  he  could  obtain  it  in  this 
mode.^ 

6.  It  has  been  considered,  that,  if  the  assets  are  sufficient  to 
meet  all  the  legacies,  and  some  of  them  obtain  full  payment  of 
the  executor,  who  subsequently  wastes  the  assets,  so  that  there 
is  not  sufficient  to  pay  all  the  legacies  in  full,  they  cannot  com- 
pel the  others  to  contribute  to  make  up  their  loss,  since  the  pay- 
ment to  them  was  no  devastavit  in  the  executor,  and  the  maxim, 
vigilantibus,  non  dormientibus  jura  subserviunt,  applies.  But  if 
the  assets  had  originally  been  deficient  to  answer  all  the  lega- 
cies, and  one  or  more  legatees  receive  his  full  legacy,  since  this 
is  a  devastavit,  or  misapplication  of  the  assets,  equity  will  com- 
pel the  legatees  thus  overpaid  to  contribute  to  make  up  the 
deficiency  thus  created  in  the  payments  to  others ;  and  this  dis- 
tinction seems  entirely  reasonable,  and  founded  in  justice.^ 

6.  In  cases  where  a  payment  has  been  made  to  the  legatee 
beyond  what  he  is  entitled  to  retain,  through  mistake,  as  if  the 


*  1  Roper,  459  ;  Orr  v.  Eaines,  2  Ves.  Sen.  193. 

'  Anon.  1  P.  Wma.  495 ;  Walcott  v.  Hall,  2  Br.  C.  C.  805.  See  also  Noel  v. 
RobioBon,  1  Yem.  90.  And  in  a  recent  case,  before  the  Court  of  Chancery  Ap- 
peal, (Fenwick  v.  Clarke,  6  Law  T.,  n.  s.  593,)  where  some  legatees  were  to 
be  paid  immediately  and  others  in  succession,  and  where  the  first  were  paid  in 
foil,  and  the  money  for  the  payment  of  the  others  invested  in  bank,  by  the  fail- 
ure of  which  a  deficiency  arose  as  to  the  deferred  legacies,  it  was  held  that  the 
latter  could  not  compel  contribution  from  the  former,  who  had  been  paid  in  full. 
This  question  is  extensively  discussed  in  Gallego's  Exrs.  v.  The  Attorney-Gen- 
eral, 8  Leigh,  450.  It  is  here  held,  that  all  the  legacies  giyen  by  will  or  codi- 
cils, and  whether  directed  to  be  paid  early  or  not,  stand  upon  equal  footing  as 
to  refunding  what  had  been  paid  under  a  misapprehension  as  to  the  estate 
proving  adequate  to  meet  all ;  and  that  the  unpaid  legatees  may  look  to  the 
executor  for  tbeir  ratable  proportion,  and  are  not  bound  to  look  to  those  legatees 
^ho  are  overpaid  their  proportion.  A  query  is  here  raised,  whether  the  execu- 
tors being  solvent  are  entitled  to  call  upon  the  overpaid  legatees  to  refund  the 
excess.    Per  Tucker^  J.    It  seems  they  are. 
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I  personalty,  when  it  should  hare 
atee  will  not,  upon  being  com- 
h  interest,  unless  he  has  actually 
rhich  he  received,  or  is  still  en- 
iateres^.^ 

I,  somewhat  analogous  to  those 
on,  —  how  far  the  legatee  may 
been  disposed  of  by  the  ezecu- 
}  this  matter  in  a  general  way, 
lie  executor  or  administrator  to 
be  said,  in  addition  to  what  we 
ihaser  of  the  assets  is  only  liable 

the  payment  of  debts  and  leg- 
it the  law  characterizes  as  fraud- 
lis  will  not  be  inferred,  because 
haracter  of  the  seller,  since  it  is 

the  assets  for  the  payment  of 
V  invests  him  with  a  power  of 

II  the  fact  that  all  the  debts  have 
.he  purchaser  with  a  fraudulent 
)  inquire  how  far  the  purposes  of 
3r  sales.  He  may  well  presume, 
ifiers  the  assets  for  sale,  that  the 

lettled,  as  before  stated,  that  the 
Qrtgage  the  assets,  whenever  it 
ey  for  the  purposes  of  carrying 
.  of  the  estate.^'     This  is  more 

ET. -Steele,!  Swoiut.  199. 

case  wu  indeed  reverBed  ia  the  House 
(  affecting  its  general  authority  for  the 
Sir  J.  Jekyll,  in  Ewer  v.  Corbet,  2  P. 
w  V.  Wriglcy,  4  Br.  C-  C.  125 ;  BurtiDg 
Lord  Oxford,  Amb.  17. 
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commoiilj  the  case  in  regard  to  testate  than  intestate  estates, 
since  in  the  former  the  trusts  are  often  verj  numerous  and  com- 
plicated, and  continue  through  a  succession  of  years,  whereas 
in  the  latter,  the  occasions  for  raising  money  beyond  what  may 
be  done  by  the  absolute  disposition  of  the  assets  in  the  ordinary 
mode,  are  generally  few  and  unimportant. 

9.  In  the  case  of  testate  estates,  the  executor  has  been  allowed 
to  create  mortgages  upon  the  assets  for  various  purposes,  upon 
different  conditions.  It  is  not  considered  that  the  mortgagee 
is  bound  in  any  case  to  see  to  the  application  of  the  purchase- 
money,  unless  he  is  aware  that  the  executor  is  disposing  of  the 
assets  for  his  own  purposes,  and  not  for  those  of  the  estate. 
This  principle  is  distinctly  recognized  in  a  considerable  number 
of  cases.^ 

10.  There  are  a  large  number  of  cases  in  which  it  has  been 
held,  that  the  legatees  may  defeat  a  sale  or  mortgage,  and  fol- 
low the  assets  into  the  hands  of  those  to  whom  the  executor 
has  disposed  of  them.^^  It  is  said  by  Lord  Alvanley^  in  Andrew 
V.  Wrigley,^*  that  "  there  cannot  be  a  stronger  case  of  devas- 
tavit than  the  instance  of  an  executor  aliening  the  property  of 
his  testator  to  pay  his  own  debts."  But  in  order  to  render  the 
sale  or  mortgage  void,  even  where  accepted  upon  the  executor's 
own  debt,  it  must  appear  that  it  was  done  with  the  knowledge 
of  the  purchaser  or  mortgagee  that  the  property  formed  part  of 
the  assets  of  the  testator .^'^ 


^  Scott  V.  Tyler,  2  Dick.  712 ;  Elliot  v.  Menyman,  Barnar.  78,  81 ;  Bonny  v. 
Bidgaid,  4  Br.  C.  C.  130 ;  Mead  v.  Orrery,  8  Atk.  235,  239. 

"  Hill  V,  Simpflon,  7  Vesey,  152 ;  M'Leod  v,  Dmmmond,  17  Yesey,  152. 

"  4  Br.  C.  C.  125. 

"  Crane  v,  Drake,  2  Vem.  616 ;  Pagett  v.  Hoskins,  Free.  Ch.  431.  But  in 
eveiy  case  where  the  purchaser  or  mortgagee  pays  a  full  consideration  in 
money,  or  is  ignorant  of  the  property  belonging  to  the  estate,  it  seems  to  be 
considered  that  he  is  entitled  to  the  benefit  of  the  contract,  unless  he  was  cog- 
nizant of  the  executor's  purpose  of  misapplying  the  money,  and  entered  into 
the  contract  with  a  view  to  forward  that  purpose.    In  confirmation  of  this  gen- 
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the  executor  is  regarded  as  a  mere  trustee,  with  a  right  to  with- 
hold his  assent  to  perfect  the  title  at  law,  until  after  the  pay- 
ment of  debts.^  Nor  can  the  legatee  claim  fully  to  be  the 
owner  of  the  thing  thus  specifically  bequeathed,  or  of  a  money 
legacy,  until  it  appear  there  are  assets  sufficient  for  the  payment 
of  debts ;  but  the  acquiescence  of  the  executor  is  equivalent  to 
express  assent.^  But  the  legatee',  even  before  the  assent  of  the 
executor,  has  such  an  inchoate  title  as  will  pass  to  his  personal 
representative  in  case  of  his  decease.^  And  it  would  seem 
that  the  assent  of  the  executor  is  requisite  to  perfect  a  legacy, 
by  forgiving  one  his  debt  to  the  testator,  since  such  a  bequest 
would  become  wholly  inoperative,  if  the  assets  were  insufficient 
to  meet  the  debts.^  And  it  would  seem,  also,  the  executor  may 
maintain  an  action  for  the  thing  specifically  bequeathed,  even 
against  the  legatee,  who  has  obtained  possession  of  the  same 
without  his  assent.^ 
2.  It  seems,  however,  agreed  on  all  hands,  that  if  the  execu- 


name.  Bank  of  England  v.  Parsons,  5  Vesey,  665 ;  Same  v.  Moffat,  1  Br.  C. 
C.  260,  262,  263,  and  notes,  (Am.  ed.)  ;  Same  v.  Lunn,  15  Yesey,  569 ;  Frank- 
lin V.  Bank  of  England,  1  Ross.  575  ;  s.  c.  9  B.  &  Cr.  156  ;  ante,  §  25,  pi.  4. 

The  general  principle  of  the  necessity  of  the  assent  of  the  executor  to  a 
specific  legacy,  in  order  to  perfect  the  title  of  the  legatee,  is  generally  adhered 
to  in  the  American  courts.  Lark  v.  Linstead,  2  Md.  Ch.  162 ;  Burchard  v. 
Wright,  11  Leigh,  46S ;  Nelson's  Admr.  v.  Comwell,  11  Gratt  724. 

The  case»  are  very  numerous,  in  the  American  reports,  where  this  assent  has 
been  required ;  hut  they  turn  mostly  upon  the  question,  what  will  be  regarded 
as  satisfactory  evidence  of  such  assent.  It  is  clear  this  may  be  implied  as  well 
as  express.     See  post,  n.  15. 

'  Const  V.  Harris,  T.  &  R.  496,  514. 

'  Andrews  v.  Hunneman,  6  Pick.  126. 

*  2  Wms.  Exrs.  1286. 

*  Elder  v.  Wager,  2  P.  Wms.  828 ;  2  Wms.  Exrs.  1286  ;  Sibthorp  t;.  Moxom, 
3  Atk.  580. 

*  1  Roper,  845 ;  Mead  t;.  Lord  Orrery,  8  Atk.  285,  289,  where  it  is  said  the 
executor  has  not  only  a  bare  authority,  but  the  interest  in  the  thing  bequeathed, 
ULtil  after  his  assent  to  the  legacy. 
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lapse  of  six  years  was  no  evidence  of  the  executor's  assent  to 
the  legacy,  but  one  out  of  three  named  in  the  will  having  as- 
sumed the  trust.^ 

given  for  the  recoyery  of  all  legacies,  and  a  eimilar  proyision  had  existed  there 
from  1783.  Bat  by  Parker,  Ch.  J.,  in  Andrews  v.  Hunneman,  6  Pick.  126, 129, 
—  **  Hiis  action  will  not  He  immediately  on  the  death  of  the  testator,  because  it 
iDMj  not  be  known  whether  there  are  assets  sufficient  for  the  debts,  unless  there 
is  an  assent "  oi  the  executor. 

"  Hawkins  v.  Williams,  10  Weekly  Reporter,  692,  in  the  Queen's  Bench. 
Bot  in  the  American  courts  the  cases  are  very  numerous  where  the  assent  of 
the  executor  has  been  presumed  from  lapse  of  time,  and  in  many  instances 
without  any  long  period  having  elapsed.  Each  case  will  depend  upon  its  own 
peculiar  circumstances.  See,  upon  this  general  question  of  acquiescence,  Lowry 
V.  Moun^oy,  6  Call,  56;  Fraziers  Admr.  v.  Berill,  11  Gratt  9;  Merritt  v. 
Windley,  3  Dev.  899 ;  White  v.  White,  4  id.  257 ;  s.  c.  and  B.  P.  1  Dev.  & 
Batt  260 ;  White  v.  White,  4  id.  401 ;  Cheshire  v.  Cheshire,  2  id.  254 ;  Rea  v. 
Rhodes,  5  Ired.  £q.  148 ;  Pirtle's  £xr.  v.  Cowan's  Admr.,  4  Dana,  802 ;  Toiil- 
man  v.  Heaveren,  2  B.  Mon.  126;  Squires  v.  Old,  7  Humph.  454;  Finch  v. 
Bogers,  11  id.  559 ;  George  v.  Goldsbj,  28  Ala.  R.  826. 

After  the  exeeutor^s  assent,  the  title  of  the  legatee  to  the  specific  thing  be- 
queathed is  perfect  at  law.  Nancy  v»  Snell,  6  Dana,  148, 152.  And  it  will  make 
no  difference  that  the  assets  are  insufficient  to  pay  debts.  lb.  But  if  the  execu- 
tor unreasonably  refuse  to  give  his  assent  to  a  specific  legacy,  he  may  be  com- 
pelled to  do  so  in  a  court  of  equity.  lb. ;  Crist  v.  Crist,  1  Ind.  570.  The 
statute  in  Mississippi  dispenses  with  the  assent  of  the  executor,  by  providing  the 
legatee  may  sue  at  law.  Worten  v.  Howard,  2  Sm.  &  M.  527 ;  Magee  v.  Gregg, 
U  id.  70.  Where  the  same  thing  is  specifically  bequeathed  to  one  for  life,  and 
then  oyer  to  another,  the  assent  of  the  executor  to  the  first  bequest  will  enure  to 
perfect  the  title  of  him  entitled  in  remainder.  Lewis  v.  Smith,  4  Dey.  &  Batt. 
326.  Where  the  testator  in  his  will  foigiyes  a  debt,  the  assent  of  the  executor 
is  requisite  before  the  debt  is  relinquished.  Cheshire  v.  Cheshire,  2  Dey.  &  Batt. 
254 ;  Heame  v.  Keyan,  2  Ired.  £q.  84. 
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to  compel  payment,  e^en  where  the  testator  so  directs,  withia 
the  year.^ 

2.  But  if  the  payment  of  a  legacy  is  postponed,  by  an  inter- 
vening estate  or  for  any  other  cause,  more  than  a  year  after  the 
testator's  death,  it  becomes  payable  immediately  upon  the  right 
accruing,  and  the  executor  is  not  in  such  cases  entitled  to  any 
delay.* 

3!  And  in  general  interest  is  recoverable  only  from  the  time  a 
legacy  is  pay^le>  And  it  will  make  no  difference,  that  the  ex- 
ecutor is  directed  in  the  will  to  pay  the  legacy  ^^  as  soon  as  pos- 
sible.'' ^  But  where  the  legacy  operates  in  satisfaction  of  a  debt 
due,  or  bearing  interest,  it  will  bear  interest  from  the  death  of  the 
testator.^  And  where  the  testator  charges  his  land  with  the  pay- 
ment of  the  debts  of  a  third  person,  he  will' be  regarded  as  hav- 

general  boand  to  give  security  to  refund  in  case  of  failure  of  the  condition  upon 
which  the  title  rests.  Fawkes  t?.  Gray,  18  Yesey,  181 ;  Griffiths  v.  Smith,  1 
Ves.  Jr.  97.  But  in  the  case  of  a  legacy  to  the  father  upon  condition  he  did 
not  interfere  with  the  education  of  his  daughter,  he  was  required  to  give  secu- 
rity to  perform  the  condition,  to  be  approved  by  the  master,  and  the  costs  to  be 
deducted  from  the  legacy.  Colston  v.  Morris,  6  Madd.  89.  See  ante,  §  49.  The 
same  doctrine  prevails  in  the  American  courts.  HQ)bum  v.  Hepburn,  2  Bradf 
Sor.  Bep.  74 ;  Eyre  v.  Golding,  5  Binney,  472,  475 ;  Bitzer  v,  Hahn,  14  S.  & 
R.  232,  238 ;  Hammond  v.  Hammond,  2  Bland,  Ch.  806 ;  Crun  v,  Barnes,  1 
Md.  Ch.  151 ;  White  v.  Donnell,  3  id.  526.'  And  it  is  held  in  the  last  case  that 
any  direction  in  the  will  io  pay  immediately  or  as  soon  as  convenient,  will  not 
take  the  case  oat  of  the  general  rule.  See  also  Loring  v.  Woodward,  41  N.  H. 
ES91. 

*  Benson  v.  Maude,  6  Mad.  15 ;  Brooke  v.  Lewis,  id.  858.  But  this  delay  of 
payment  will  not  affect  the  vesting  of  the  right  of  the  legatee.  Garthshore  v. 
Chalie,  10  Vesey,  1,  13.  Nor  does  the  rule  render  it  unlawful,  or  expose  the 
executor  io  any  special  hazard  if  he  is  so  disposed  to  pay  the  legacies  at  any 
time  within  the  first  year.  Lord  Eldan  in  Angerstein  9.  Martin,  Turn.  &  Buss. 
232,  241. 

'  Laundy  v,  Williams,  2f .  Wms.  478 ;  Miller  9.  Philip,  5  Paige,  573. 

*  Wood  9.  Penoyre,  18  Vesey,  826,  833,  384. 

*  Webster  9.  Hale,  8  Vesey,  410,  413. 

*  Claric  9.  Sewell,  8  Atk.  96,  99. 
PART  n.  48  ' 
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apply  where  the  maintenance  of  the  child  is  otherwise  provided 
for,  either  by  the  will  or  in  any  other  mode.^*  And  where  a 
particular  sum  is  specified  in  the  will  of  the  parent  for  the  main- 
tenance of  the  child,  no  greater  sum  will  in  general  be  appro- 
priated for  that  purpose,  although  it  be  less  than  the  interest  of 
the  legacy.^  But  an  increase  beyond  that  will  be  allowed  under 
special  circumstances.^* 

6.  This  rule  as  to  interest  is  not  in  general  extended  to  other 
relations  than  that  of  parent  and  child,  or  those  having  assumed 
that  relation,  as  for  instance  in  favor  of  nephews,  nieces,  and 
grandchildren  of  the  testator.^^  But  in  some  special  cases, 
where  from  the  language  and  circumstances  of  the  bequest,  it 
appeared  obvious  such  was  the  intention  of  the  testator,  the. 
legacy  has  been  allowed  to  carry  interest  by  way  of  mainten- 
ance of  the  legatee,  although  not  standing  in  the  relation  of  a 
child  to  the  testator .^^ 

7.  Where  the  payment  of  a  legacy  is  postponed  by  the  tes- 
tator, as  until  the  legatee  arrive  at  the  age  of  twenty-one  years. 


not  demanded.  Birdsall  v.  Hewlett,  1  Paige,  82 ;  Glen  v.  Fisher,  6  Johns.  Ch. 
83.  And,  as  said  in  another  case,  although  there  is  no  hand  to  receive  it. 
Ljon's  Admr.  o.  Magagnos'  Admr.  7  Gratt.  877.  Bat  the  rule  is  otherwise 
where  the  executor  is  made  responsible  for  the  devastavit  of  his  co-executor. 
Sparhawk  v.  Buell's  Exr.  9  Yt.  R.  41.     See  also  Marsh  v.  Hague,  1  Edw.  174. 

Interest  is  generally  recoverable  upon  a  legacy  from  the  time  it  becomes 
vested  and  payable.  Smith's  Exrs.  t;.  Field,  6  Dana,  861.  But  if  the  bequest 
is  absolute  and  only  the  time  of  enjoyment  postponed,  interest  is  recoverable 
after  the  executor  has  the  money  in  hand.    Jones  v.  Ward,  10  Terg.  160. 

Interest  is  not  allowable  upon  arrears  of  annuity  unless  under  special  circum- 
stances. Lawrence  v.  Embree,  8  Bradf.  Sur.  Bep.  864.  Executors  retaining 
money  belonging  to  infants  without  excuse,  liable  for  interest  and  costs.  Ste- 
phens V.  Van  Buren,  1  Paige,  479. 

^*  In  the  Matter  of  Rouse's  Estate,  9  Hare,  649. 

^  Hearle  v.  Greenbank,  8  Atk.  716  ;  Long  v.  Long,  8  Yesey,  286,  and  n. 

"  Aynsworth  v.  Pratchett,  13  Vesey,  821. 

"  Crickett  v,  Dolby,  8  Vesey,  10. 
^  "  Leslie  v.  Leslie,  Cas.  temp.  Sugd.  1 ;  Boddy  t^.  Dawes,  1  Keen,  862. 
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and  is  then  directed  to  be  paid  with  interest,  the  interest  will 
only  be  reckoned  from  one  year  after  the  decease  of  the  testa- 
tor.^^  But  where  in  such  case,  the  legacy  being  vested,  the  first 
legatee  dies  before  arriving  at  the  age  of  enjoyment,  by  which 
the  legatee  over  takes  the  bequest,  it  has  been  held  that  the  in- 
terest accruing  during  the  life  of  the  infant  will  go  to  his  per- 
sonal representative,  and  not  to  the  legatee  over.^  And  the 
same  rule  applies  to  a  residue  bequeathed  so  as  to  vest  imme- 
diately, but  not  to  come  into  enjoyment  until  the  age  of  twenty- 
one,  with  a  gift  over  if  the  legatee  die  under  that  age,  and  this 
occurs ;  the  interest  during  the  life  of  the  infant  will  go  to  his 
personal  representative.^ 


"  Knight  t7.  Knight,  2  Sim.  &  Stu.  490.  And  where  charity  legacies  were 
given  for  the  erection  of  a  church,  parsonage,  and  schools,  and  directed  to  be 
paid  as  they  might  be  required  for  that  purpose,  without  interest  in  the  mean 
time,  and  there  occurred  a  long  delay,  by  reason  of  litigation,  to  test  the  ralid- 
ity  of  the  bequests,  it  was  held,  that  the  charities  were  entitled  to  interest  after 
one  year  from  the  death  of  the  testator.  Fisher  v.  Brieriey,  80  Beav.  267.  In 
the  same  will  there  was  a  bequest  of  £5000  for  the  endowment  of  the  minister, 
so  soon  as  the  church  should  be  built,  but  without  any  interest  in  the  mean  time. 
The  court  declined  to  decide  the  question  of  interest  in  the  absence  of  the  min* 
ister,  but  intimated  that  the  interest  befcnre  the  appointment  of  the  minister 
could  not  form  part  of  the  capital    s.  a  82  Beav.  602. 

*  Montgomerie  v.  Woodley,  5  Yesey,  522 ;  Taylor  v,  Johnson,  2  P.  Wms.  50i ; 
Branstrom  v.  Wilkinson^  7  Yesey,  420 ;  Barber  v.  Barber,  8  My.  &  Cr.  688. 

"  Nicholls  V.  Osbom,  2  P.  Wms.  419 ;  Chaworth  v.  Hooper,  1  Br.  C.  C.  82 ; 
Hawkins  v.  Combe,  id.  335.  The  rule  is  different  as  to  contingent  bequests. 
In  such  cases  the  gift  over  carries  the  accumulations  with  the  corpus  of  the  fund. 
2  Wms.  Ezrs.  1290.  And  so  it  is  said,  if  there  is  nothing  to  evince  an  intention 
to  have  the  interest  paid  to  the  infant  before  full  age,  and  he  never  arrives  at 
that  age,  his  personal  representative  cannot  claim  what  accrues  during  his  life. 
2  Wms.  Exrs.  1290.  But  where  the  terms  of  the  bequest  provide  that  the  first 
taker  shall  receive  interest  in  the  mean  time,  that  is,  until  the  contingency  occurs, 
it  will  go  to  the  personal  representative  in  case  of  the  decease  of  the  first  taker 
before  the  event,  until  that  occurs.    Harris  v.  Finch,  McLel.  141. 

This  general  question  is  extensively  discussed  by  the  learned  Surrogates,  in 
Pinney  v.  Fancher,  3  Bradf.  Sur.  Rep.  198,  and  the  rule  thus  stated :  A  direct 
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8.  Where  the  money  for  the  payment  of  a  legacy  is  brought 
into  court,  and  this  is  made  known  to  the  legatee,  he  will  be 
entitled  to  no  interest,  unless  such  as  is  earned  by  the  money, 
when  invested  under  the  order  of  the  court.** 

9.  As  far  as  we  have  been  able  to  examine  the  American 
cases,  they  profess  to  go  upon  the  principles  already  stated  in 
this  section,  both  as  to  the  time  a  legacy  becomes  payable,  and 
the  right  of  the  legatee  to  demand  interest.  That  legacies  are 
payable  in  one  year  from  the  decease  of  the  testator,  even  where 
directed  to  be  paid  as  soon  as  convenient,  and  also  where  the 
estate  is  so  situated  that  it  becomes  impracticable  to  convert  the 
assets  into  money  in  that  time,  seems  to  be  the  rule  adopted  in 
those  states  where  the  question  has  arisen.*^ 

10.  The  subject  as  affecting  both  interest  and  the  time  of 

gift  to  a  minor  is  vested,  notwithstanding  it  is  given  over  in  case  of  his  death 
nnder  age,  or  ^  without  heirs."  Though  liable  to  be  divested  on  a  contingency, 
the  snbstitated  legatees  will  only  take  the  corpus  from  the  time  of  the  hap- 
pening of  the  event  on  which  it  is  limited  over.  The  accruing  interest  in  the 
mean  time  belongs  to  the  minor,  and  may  be  appropriated  for  his  support  This 
is  the  settled  rule  of  the  courts,  where  there  is  no  provision  for  maintenance. 
The  learned  Surrogate  adds,  **  But  even  if  the  gift  had  not  been  divested,  this 
applicalion  <^  the  income  might  have  been  directed ;  for  it  is  well  settled  by 
the  cases,  that  the  interest  on  legacies  given  by  a  parent  to  a  child  under 
age,  and  where  there  is  no  provision  for  maintenance,  will  be  applied  by  the 
eonrt  to  the  support  of  the  infant,  although  the  legacies  are  conditional  and 
not  vested."  Citing  Crickett  v.  Dolby,  3  Vesey,  10;  Greenhill  v.  Waldoe, 
Free.  ^h.  867 ;  Harvey  v.  Harvey,  2  F.  Wms.  21 ;  Incledon  v.  Northcote, 
3  Atk.  430,  438 ;  Bij^wn  v.  Temperley,  3  Russ.  263.  But  the  two  latter  cases 
are  bequests  of  the  residue  of  personalty,  and  the  court  say,  indeed,  that  main- 
tenance shall  be  allowed  out  of  the  income,  notwithstanding  the  bequest  was 
contingent'  In  Harvey  v.  Harvey,  the  Master  of  the  Rolls  said,  **  That  of  late 
it  had  been  the  practice  to  allow  maintenance  even  in  cases  of  legacies  that  were 
not  vested.  In  the  case  of  Crickett  v»  Dolby,  Lord  Alvardeyy  M.  R.,  discusses 
the  subject  at  great  length,  but  the  case  is  clearly  one  of  a  vested  legacy. 

»  Maxwell  t;.  Wettenhall,  2  F.  Wms.  26. 

"  Martin  v.  Martin,  6  Watts,  67 ;  Hoagland  v.  Schenck's  Estate,  1  Harrison, 
370,  875.  , 

48* 
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payment  of  legacies  is  considerably  discussed  by  a  learned  and 
able  judge,  in   Williamson  v.  Williamson,^  and  the  following 

» 

propositions  declared :  — 

Where  the  interest  or  income  of  a  residuary  estate  is  be- 
queathed to  a  legatee  for  life,  and  no  time  is  named  for  the 
commencement  of  such  enjoyment,  the  legatee  is  entitled  to 
the  income  of  the  clear  residue,  as  afterwards  ascertained,  to  be 
computed  from  the  death  of  the  testator. 

A  legacy  to  a  child,  whose  support  is  otherwise  provided  for 
by  the  bounty  of  the  testator,  is  not  to  draw  interest  until  one 
year  from  the  decease  of  the  testator,  where  no  time  of  payment 
is  named  in  the  will;  but  a  legacy  to  the  widow  in  lieu  of 
dower,  draws  interest  from  the  death  of  the  testator,  where  no 
other  means  for  her  support  during  the  first  year  from  the  testa- 
tor's death  is  provided  for  in  the  will.^ 

11.  The  general  principle  here  assumed,  that  upon  the  devise 
of  a  residuary  estate,  the  legatee,  although  not  entitled  to  de- 
mand payment  until  one  year  from  the  death  of  the  testator, 
may  then  have  interest  upon  the  same  from  the  death,  seems  to 
be  well  established  both  in  the  English  and  American  courts.^ 
But  it  seems  to  rest  rather  upon  the  presumptive  intention  of 
the  testator  than  upon  any  other  ground.    And  it  is  said,  the 


»»  6  Paige,  29S. 

*  Tke  mode  of  ascertaining  tbe  actual  residue  at  the  testator^s  death,  as  here 
given,  is  to  deduct  the  general  and  specific  legacies,  adding  ^ve  per  cent  of  the 
amount  of  the  general  legacies  to  the  residuum  as  the  probable  amount 

It  is  here  said  to  be  the  duty  of  the  ezecutors  to  invest  the  residue  at  five  per 
cent  interest,  at  the  least,  where  it  is  given  for  life  to  one  l^atee,  and  the  re^ 
mainder  over  to  others ;  and  unless  this  is  done  the  executors  will  be  respon- 
sible to  the  remainder-men  for  the  corpus  of  such  fund  and  interest  from  the 
decease  of  the  tenant  for  life. 

The  opinion  of  the  Chancellor,  in  this  case,  is  a  valuable  commentary  both 
upon  the  cases  and  the  principles  involved. 

*  Angerstein  v.  Martin,  Turn.  &  Buss.  232 ;  Hewitt  v.  Morris,  id.  241 ;  La 
Terriere  t;.  Bulmer,  2  Sim.  18 ;  Dimes  t;.  Scott,  4  Rnas.  195 ;  Douglas  v.  Con- 
greve,  1  Keen,  410 ;  Taylor  v.  Clark,  1  Hare,  161.      ^ 
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general  rule  will  not  be  departed  from,  unless  it  appears  that 
the  testator's  intention  is  incompatible  with  its  application.^ 
It  is  said  by  Sir  John  Leachj  Chancellor,  in  Stott  v.  HoUings- 
vorth,^  ^^  It  is  a  legal  presumption,  that  until  the  end  of  the 
year  the  residue  cannot  be  ascertained  ;  and  it  seems  the  plainer 
rule  to  hold,  that  what  is  ascertained  at  the  end  of  the  year  to 
be  residue,  shall  be  the  capital,  to  the  interest  of  which  the  ten- 
ant for  life  of  the  residue  shall  be  entitled."    And  this  seems  to 
US  not  unreasonable.    But  the  general  view,  already  stated,  is 
based  upon  the  idea  of  keeping  income  and  principal  distinct ; 
and  this  is  very  important  where  the  bequest  of  the  residue  is 
to  one  for  life,  and  then  over.    For  in  9uch  cases  the  corpus  of 
the  fund  vests,  both  in  the  tenant  for  life,  and  those  entitled  in 
remainder,  ordinarily,  at  the  decease  of  the  testator ;  and  the 
true  rule  seems  to  be,  that  for  the  first  year  the  tenant  for  life 
shall  be  entitled  to  all  the  interest  eanied  by  the  fund,  as  in- 
vested at  the  decease  of  the  testator,  until  it  can  be  permanently 
invested,  which  will  commonly  be  at  the  end  of  the  year ;  and 
after  that  to  such  income  as  results  from  the  investment  under 
the  bequest.    And  where  the  residue  is  given  .absolutely,  in  the 
first  instance,  it  will  be  payable  at  the  end  of  the  year,  with 
such  accumulations  as  have  accrued.^ 

12.  The  subject  is  considerably  examined  by  Shawj  Ch.  J.,  in 
Levering  v.  Minot,®  and  the  conclusion  reached,  that  where  a 
residue  is  bequeathed  for  life  to  trustees,  to  distribute  the  income 
to  the  testator's  children,  with  remainder  over,  the  tenants  for 
life  are  entitled  to  the  income  from  the  decease  of  the  testator. 
And  the  same  rule  is  adopted  in  Lamb  v.  Lamb,  where  the  be- 
quest was  made  to  the  testator's  widow.^ 

'  Taylor  v.  Hibbert,  1  Jac.  &  W.  808 ;  Griffith  v.  Morrison,  id.  in  note,  311 ; 
Stott  V.  Hollingwortb,  8  Madd.  161 ;  Amphlett  v.  Parke,  1  Sim.  275. 

"  Dimes  9.  Scott,  4  Rusb.  195 ;  Taylor  v,  Clark,  1  Hare,  161 ;  Ante,  n.  26. 

*  9  CuaL  151,  156. 

»  11  Pick.  871;  Boof  v.  Fountain,  20  Barb.  527.  See  also  Graham  v. 
Graham,  1  Bosbee,  £q.  291 ;  In  re  McCracken's  Estate,  29  Penn.  St  426 ;  Ark- 
less  9.  Seekbright,  Breese,  46. 


572  LEGACIES  AND  DEVISES.  [CHAP.  XIH. 

18.  In  Lupton  v.  Lupton,*^  the  question  of  interest  upon 
legacies  is  considerably  examined  by  Chancellor  Kent,  who 
says :  ^^  The  general  rule  is,  that  a  legacy  payable  at  a  future 
day  does  not  carry  interest  until  after  it  is  payable,  unless  it  be 
a  legacy  to  a  child,  •  •  .  •  and  the  child  has  no  other  provision, 
nor  any  maintenance  in  the  mean  time,  allotted  by  the  will.  If 
there  be  no  such  provision,  the  legacy  carries  interest  imme- 
diately." '^  "  But  the  better  opinion,  or  rather  the  weight  of 
authority  is,  that  even  this  ....  does  not  apply  to  the  case  of 
grandchildren,"  unless  there  is  something  special  in  the  will,  in- 
dicating such  a  purpose  in  the  testator. 

14.  The  distinction  between  annuities  and  legacies  of  the  in- 
terest or  income  of  a  sum  of  money,  as  to  the  time  when  it  be- 
comes payable,  has  already  been  adverted  to.^  This  is  thus 
defined  by  Lord  Eldonj  in  Oibson  v.  Bott :^  "If  an  annuity 
is  given,  the  first  payment  is  made  at  the  end  of  the  year  from 
the  death,  but  if  a  legacy  is  given  for  life,  with  remainder  over, 
no  interest  is  due  till  the  end  of  two  years.  It  is  only  interest 
of  the  legacy,  and  till  the  legacy  is  payable  there  is  no  fund  to 
produce  interest.'.'  And  in  the  case  of  Wiggin  v.  Swett,**  the 
same  rule  was  applied  to  an  annuity  payable  quarterly,  making 
the  first  payment  due  in  three  months  after  the  decease  of  the 
testator.^ 

*>  2  Johns.  Ch.  614,  62S.  And  the  same  mle  prevails  in  Pennsylvania. 
Miles  V.  Wister,  5  Binn.  477,  479. 

*^  Lord  Redesdale^  in  Ellis  v,  Ellis,  1  Sch.  &  Lef.  1 ;  Lord  Hardwickej  in 
Hearle  v.  Greenbank,  3  Atk.  716. 

"  Ante,  §  25,  pi.  18. 

"  7  Vesey,  S9,  96.  The  same  rule  is  adopted  in  the  American  courts.  Eyre 
V,  Golding,  5  Binn.  472 ;  Bitzer  v,  Hahn,  14  Serg.  &  R.  232. 

**  6  Met.  194.  The  general  rule  of  law  is  here  adopted,  that  annuities  are 
not  apportionable. 

*  Houghton  V.  Franklin,  1  Sim.  &  Stn.  396 ;  Storer  v.  Prestage,  3  Madd. 
167.  The  general  principle,  that  annuities  are  payable  at  the  end  of  the  first 
year,  is  recognized  in  a  very  lai^  number  of  cases.  Feams  v.  Young,  9 
Vesey,  549  ;  Stamper  v.  Pickering,  9  Sim.  176.  But  where  the  first  payment 
on  an  annuity,  payable  quarterly,  is  directed  to'  be  made  in  eighteen  months 
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15.  Where  a  legacy  is  made  payable  at  some  remote  day 
courts  of  equity  will  decree  the  appropriation  and  investment  of 
the  money .^ 


SECTION   XVIII. 

TO  WHOM  PAYMENT  OF  LEGACIES    TO    BE    MADE.      THE  EXECUTOB'S 

BIGHT  TO  BETAIN. 

1,  and  n.  1.  Where  legades  directed  to  be  paid  to  one,  for  the  use  of  others,  pay- 
ment may  he  made  to  trostee. 

%  and  n.  4.  Legacies  to  infants  shoold  be  paid  only  to  the  regularly  appointed 
gnardian. 

9,  and  n.  5.  May  be  paid  to  &ther,  or  natural  gnardian,  where  so  directed  in 
wm. 

4.  By  statute  in  England  the  executor  may  now  pay  such  legacies  into  bank. 

6.  Capital  of  infitnt's  fortune  not  applicable  to  maintenance,  but  only  for  setdo- 
ment. 

6.  But  the  income  is  generally  applicable  to  the  muntenance  of  the  infant 

7.  and  n.  14.  No  such  allowance  made  where  parents  of  sufficient  ability;   and 

especially  for  past  maintenance. 

8.  Courts  of  equi^  will  sometimes  apply  the  principle  to  maintain  infants. 

9.  The  trustee  will  not  be  made  liable  for  doing  what  the  court  would  have 

ordered. 

after  the  testator^s  death,  it  was  held  tliat  the  annuity  did  not  commence  till 
fifteen  months  after  the  testator's  death.  Irvin  v.  Ironmonger,  2  Buss.  &  My. 
581. 

*  Ferrand  v.  Prentice,  Amb.  273 ;  Walker  v.  Cooke,  cited  by  Lord  Thurlow, 
in  Green  v.  Figot,  1  Br.  C.  C.  105.  And  the  same  rule  is  adopted  even 
where  the  legacy  la  contingent  Green  v.  Pigot,  supra;  Carey  v.  Askew,  2 
Br.  C.  C.  58.  See  also  Grovemeases  Society  v.  Rusbridge,  18  Beav.  467. 
But  in  some  later  cases  it  has  been  held  the  whole  residue  may  be  paid  over  to 
the  residuary  legatee  upon  his  giving  security  for  any  legacies  which  are  con- 
tingent. Webber  v.  Webber,  1  Sim.  &  Stu.  Sll.  And  it  is  now  considered 
that  an  absolute  appropriation  for  the  payment  of  a  legacy  is  binding  upon  all 
parties,  and  that  the  legatee  will  be  entitled  to  all  the  income  and  any  advance 
of  the  stocks  or  other  fund  appropriated,  and  is  subject  to  any  depreciation. 
BurgesB  v.  Robinson,  3  Mer.  7, 10.  But  the  contrary  is  intimated^  in  Sitwell  v. 
Bernard,  6  Vesey,  520. 
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10.  As  between  others  than  parent  and  child  the  income  of  a  legacy  cannot  be  ap- 

plied for  sapport  nntil  it  becomes  vested. 

11.  As  a  general  rule  legacies  to  married  women  shonid  be  paid  to  the  husband. 

12.  But  courts  of  equity  will  require  the  husband  to  secure  the  support  of  the  wife. 

13.  Until  the  wife's  support  is  secured  the  executor  may  refuse  to  pay  the  legacy 

to  the  husband. 

14.  The  wifb's  equity  to  a  settlement  is  not  confined  to  cases  brought  fbr  obtaining 

possession  of  her  estate.    She  may  maintain  a  bill  on  her  own  behalf.' 

15.  Where  the  wife  is  Hying  apart  from  the  husband  in  adultery,  the  court  will  make 

no  order. 

16.  This  settlement  upon  the  wife  is  equally  for  the  benefit  of  the  children,  but  their 

right  does  not  attach  untQ  after  a  decree,  &c. 

17.  The  executor  may  pay  the  legacy  to  the  husband,  unless  a  suit  is  pending. 

18.  Where  the  legacy  is  giyen  to  the  sole  use  of  the  wife,  may  be  paid  her. 

19.  It  is  the  duty  of  the  executor  to  retain  all  debts  due  from  legatees. 

20.  The  executor's  lien  prior  to  that  of  any  assignee  or  mortgagee  of  the  legatee. 

21.  It  is  no  objection  to  the  executor's  right  to  retain,  that  the  debt  ia  barred  by  the 

statute  of  limitations.    But  it  must  be  a  legal  debt 

§  60.  1.  Where  bequests  are  made  to  one  person  for  the 
benefit  of  others,  or  with  directions  to  expend  them  for  the  use  of 
others,  either  generallj  or  in  a  particular  mode,  it  will  be  safe  for 
the  executor  to  make  payment,  in  all  cases,  to  the  legatee  or 
trustee  to  whom  the  bequest  is  in  terms  given,  without  regard  to 
those  beneficially  interested.^  The  question,  in  all  such  cases,  will 
be  one  to  be  determined  by  construction  of  the  words  of  the  will, 
as  applied  to  the  facts,  upon  the  question  of  intent;  whether 
the  testator  intended  to  charge  the  executor  with  the  duty  of 
seeing  the  application  of  the  money  for  the  benefit  of  all  the 
beneficiaries ;  or  intended  to  cast  that  duty  upon  another,  into 
whose  care  he  expected  the  executor  to  pay  the  money,  trusting 
in  the  confidence  reposed  in  him  by  the  testator.^ 

2.  It  seems  to  be  well  settled,  that,  in  the  case  of  a  legacy  to 

^  Cooper  V,  Thornton,  S  Br.  C.  C.  96,  99, 186.  This  is  where  a  legacy  was 
giyen  to  A,  **  to  be  divided  between  himself  and  his  family,"  and  it  was  held 
well  paid  to  A.  In  Robinson  v.  Tickell,  8  Yesey,  142,  the  bequest  was  to  A, 
<*  for  her  and  her  children's  use,"  and  a  decree  directed  the  transfer  to  A. 

'  Lord  Thurlow,  in  Cooper  t;.  Thornton,  S  Br.  C.  C.  96, 186  ;  Lee^v.  Brown, 
4  Vesey,  862,  367. 
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an  infant,  the  executor  will  not  be  justified  in  paying  the  same 
either  to  the  legatee  or  to  the  father ,  as  natural  guardian.^  In 
strictness,  it  should  be  paid  only  to  the  regularly  appointed 
guardian.^ 

3.  The  cases  are  very  numerous,  where  legacies  to  infants 
have  been  paid  into  the  hands  of  the  father  or  natural  guardian. 
But  this  has  uniformly  been  held  no  ground  for  exonerating  the 
executor,^  unless  after  the  infant  legatees  came  of  age  there  had 

»  Dagley  v.  Tolferry,  1  P.  Wms.  285. 

*  Sparhawk  v.  Buell,  9  Vt  Bep.  41 ;  Miles  v.  Boyden,  S  Pick.  21 S.  But  it 
was  held  in  this  last  case,  that  where  the  executor  resisted  the  claim  of  the  in&nt, 
when  payment  was  demanded  by  the  father,  solely  upon  the  ground  that  the 
child  had  no  claim  to  the  legacy,  he  had  thereby  waived  the  necessity  of  a  de- 
mand, and  an  action  would  lie  for  the  recovery  of  the  legacy  in  the  name  of  the 
fikther,  asp  rochein  ami.  And  this  is  upon  the  ground,  that  the  fiither,  by  being 
allowed  to  prosecute,  as  prochein  ami,  thereby  becomes  the  quasi  guardian  of 
the  infant  by  appointment,  or,  which  is  the  same  thing,  under  the  sanction  of 
the  court.  A  court  of  chancery  may  always  appoint  a  guardian  to  in&nts  for 
the  purpose  of  receiving  payment  of  a  legacy.  Lang  v,  Pettus,  11  Alab.  87.  In 
New  York  it  is  required,  that  in  all  cases  where  infants  have  no  duly  appointed 
guardians,  who  have  given  the  requisite  security  for  £9uthM  administration, 
legacies  due  to  such  infants  must  be  paid  into  court,  and  the  income  applied  for 
their  maintenance  under  the  direction  of  the  court  The  authority  of  a  foreign 
guardian  will  not  be  recognized  as  sufficient  for  that  purpose.  McLoskey  v. 
Beid,  4  Bradf.  Sur.  Bep.  884. 

*  Dagley  v.  Tolferry,  1  P.  Wms.  285.  In  this  case  the  infant  acquiesced  in 
the  payment  to  the  father  for  fourteen  or  fifteen  years  after  he  came  of  age, 
and  was  informed  by  the  father  of  the  payment  to  him,  connected  with  a  request 
not  to  apply  to  the  executor,  being  in  trade  with  the  father,  and  in  the  mean 
time  they  became  bankrupt;  and  the  assgnees  brought  a  bill  to  compel  the 
executor  to  pay  the  legacy,  which  was  decreed,  but  without  interest,  by  the 
Master  of  the  Bolls,  and  the  Lord  Chancellor,  Cotcper^  who  affirmed  the  decree, 
said,  *'  for  that,  if  the  same  were  reversed,  it  might  encourage  payments  to 
parents  and  guardians,  in  wrong  of  infant  children ;  but  it  was  thought  a  hard 
case,  and  the  deposit  ordered  to  be  divided."  And  in  Philips  9.  Paget,  2  Atk. 
80, 81,  a  similar  case,  where  the  payment  was  made  to  the  infants  in  person,  the 
eldest  being  sixteen  years  of  age,  was  compromised  by  the  payment  of  half  the 
amount  of  the  legacy  and  no  interest. 
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been  long  acquiescence  in  such  payment,  by  making  no  claim 
against  the  executor,  and  not  always  even  in  such  cases.  But, 
as  we  have  before  stated,  if  the  will  direct  the  payment  to  be 
made  to  the  father  for  the  use  of  the  children,  such  payment  is 
all  that  can  be  required  of  the  executor.^  But  it  is  not  admissi- 
ble to  prove  such  direction  by  parol  evidence,  as  seems  to  have 
been  done  in  Dagley  v.  Tolferry,^  as  that  would  be  to  produce  an 
important  qualification  of  the  bequest  by  extrinsic  evidenceJ 

4.  But  now  by  statute  in  England  the  executor  may  pay  all 
such  legacies  into  the  Bank  of  England,  to  the  credit  of  the 
Accountant-Oeneral,  and  thus  relieve  himself  from  all  responsi- 
bility.® 

6.  But  the  executor  cannot  justify  the  application  of  any  por- 
tion of  the  capital  of  a  legacy  due  an  infant  by  way  of  support. 
The  infant  is  only  liable  for  actual  necessaries  furnished  by  the 
executor,  when  not  procured  in  any  other  manner.®  The  general 
rule  is,  that  a  trustee  of  his  own  authority  shall  not  be  allowed 
to  break  in  upon  the  capital  of  an  infant's  fortune.  This  the 
courts  of  equity  will  not  do  for  the  purpose  of  maintenance,  al- 
though sometimes  done  for  the  purpose  of  advancement  and 
settlement  of  the  infant  in  life  or  business.^^ 

6.  But  it  is  said  by  text-writers  and  judges,  that  where  the  testa- 
tor is  the  parent,  or  in  loco  parentis,  of  an  infant  legatee,  whether 
the  legacy  be  contingent  or  vested,  interest  on  the  legacy  shall 
be  allowed  as  a  maintenance  from  the  time  of  the  death  of  the 
testator.^^  And  in  all  cases  where  a  legacy  is  given  to  an  infant, 
by  one  not  in  loco  parentis,  the  court  will  order  maintenance 
out  of  the  income  of  the  legacy,  although  no  express  provision 
for  maintenance  is  made,  (the  father  being  unable  to  maintain 

*  Ante,  pi.  1,  and  note. 

^  Lord  Alvanky,  M.  R.,  in  Cooper  v.  Thornton,  8  Br.  C.  C.  96. 
«  86  Geo.  8,  o,  52,  §  82. 

*  Davies  v.  Austen,  1  Yes.  Jr.  247 ;  8.  c.  8  Br.  C.  C.  178. 
»>  Walket*  V.  WethereU,  6  Vesey,  478. 

°  Ante,  §  59,  pL  5 ;  2  Wms.  Exrs.  1272. 
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the  legatees,)  even  where  the  income  is  expressly  directed  to 
accumulate.^^ 

7.  But  it  is  held  that  no  such  allowance  should  be  made, 
where  the  parents  are  of  sufficient  ability  to  afford  the  infants 
suitable  maintenance,  according  to  their  position  and  reason- 
able expectations  in  life.^^  And  the  court  will  never  make  an 
allowance  to  the  parent  for  the  past  maintenance  of  his  infant 
children,  with  a  view  to  reduce  the  amount  for  which  the  trus- 
tees of  a  fund  due  them  shall  be  held  responsible,  unless  under 
very  special  circumstances.^^ 

**  Greenwell  v.  Groenwell,  5  Yesey,  194;  Collis  v,  Blackburn,  9  Vesey, 
470 ;  Stretch  v.  Watkins,  1  Madd.  253. 

»  Ex  parte  Williams,  2  ColL  740 ;  Andrews  v.  Partington,  8  Br.  C.  C.  60. 

^  Ex  parte  Bond,  2  My.  &  K.  489.  For  a  period,  under  the  administration  of 
Lord  Eldon  &nd  Lord  Laughboroughj  allowances  were  made  much  as  matter  of 
course  for  past  maintenance.  Greenwell  v.  Greenwell,  5  Yesey,  1 94, 199 ;  Beeves 
9.  Brymer,  6  id.  425 ;  Sherwood  v.  Smith,  id.  454.  Lord  Thurhw  declined  to 
make  any  sach  allowance.  Andrews  t;.  Partington,  8  Br.  C.  C.  60.  But  in 
Maberlj  v.  Turton,  14  Yes.  499,  Lord  Eldon  referred  it  to  a  Master  to  determine 
whether  an  allowance  for  past  maintenance  should  be  made  for  the  benefit  of 
trostees,  where  a  portion  of  the  income  had  been  applied  to  the  maintenance  of 
the  children,  without  the  exercise  of  the  discretion  of  the  trustees,  to  whose  judg- 
ment it  was  referred  by  the  testator,  the  trustees  having  deceased,  and  the  father 
of  the  children,  being  the  executor  of  the  surriving  trustee,  had  applied  the 
income  of  the  fund  towards  the  support  of  the  children,  without  any  authority 
for  so  doing.  The  question  submitted  to  the  Master  in  this  case  was,  "  whether 
it  would  have  been  reasonable  and  proper  for  any  trustee  or  trustees,  acting  in 
the  execution  of  this  will,  to  apply  any,  and  what  part  of  the  interest  and  divi- 
dends, ....  towards  the  maintenance  of  the  children,  and  what  proportions  as 
between  such  children  respectively  ....  the  Master  to  have  regard  to  the  situ- 
ation, circumstances,  and  ability  of  the  father,  and  the  fortunes  of  his  children." 
His  lordship  added :  **  I  desire  to  be  understood,  that  I  do  this  upon  the  partic- 
ular circumstances  of  this  will."  Thb  seems  to  be  the  true  state  of  the  modern 
English  law  upon  the  question. 

We  had  occasion  to  discuss  many  of  the  questions  embraced  in  this  section 
about  the  date  of  the  first  case  cited  in  this  note,  in  Sparhawk  v,  Buell,  9  Yt  R. 
41,  where  the  cases  antecedent  to  that  period  are  very  generally  cited  by  coun- 
sel.   We  can  now  perceive  that  the  case  might,  without  much  violation  of 

PAST  n.  49 
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8.  It  is  sometimes  necessary  for  courts  of  equity,  where  the 
fund  belonging  to  an  infant  is  very  small,  to  apply  the  principal 
towards  support,  where  there  are  no  other  means  available.^ 

9.  It  seems  to  be  entirely  well  settled  in  the  English  courts 
of  equity,  that  if  an  executor  or  any  other  trustee  conducts  the 
administration  of  the  trust  in  such  a  manner  as  the  court,  if  it 
had  been  applied  to  in  advance,  would  have  sanctioned,  ^^he 
shall  not  be  called  to  account,  and  forced  to  undo  that  merely 
because  it  was  done  without  application."  ^^ 

10.  It  has  been  held  that,  where  a  legacy  is  given  to  such  of 
a  class  as  shall  attain  twenty-one,  or  when  the  youngest  shall 
attain  twenty-one,  as  between  grandfather  and  grandchildren, 
the  interest  cannot  be  applied  to  the  maintenance,  from  the 
decease  of  the  testator,  or  until  the  bequest  becomes  absolute.^^ 
But  we  apprehend  this  rule  will  not  apply  to  the  case  of  a  leg- 
acy from  the  parent  to  his  child.^® 

11.  As  a  general  rule,  legacies  to  married  women  should  be 
paid  to  the  husband.  And  it  will  make  no  difference  that  the 
legatee  is  living  apart  from  her  husband.^^  But  the  court  will 
in  some  cases  order  the  income  paid  to  the  wife  instead  of  the 

principle,  have  been  decided  even  more  favorably  for  the  trustees  than  it  was, 
although  at  tlie  time  we  felt  otherwise.  The  dissenting  opinion  of  Mr.  Justice 
Phelps,  a  very  high  authority,  presents  the  claim  of  the  trustees  in  the  most 
persuasive  attitude.  The  opinion  extends  over  nearly  thirty  pages,  and  is  well 
worthy  the  attention  of  the  profession.  Upon  the  general  question  of  allowing 
for  past  maintibnance  of  children,  see  Stopford  v.  Lord  Canterbury,  11  Sim.  82 ; 
Stephens  v,  Lawry,  2  Y.  &  C.  C.  C.  87 ;  Sisson  ».  Shaw,  9  Vesey,  286.  But  no 
allowance  can  be  made  beyond  the  actual  expenditure,  although  more  might 
have  been  expended  with  perfect  propriety.  Bruin  v.  Knott,  1  PhiU.  C.  C. 
572. 

»  £x  parte  Green,  1  Jac.  &  Walk.  25S. 

*•  Lee  V.  Brown,  4  Vesey,  862,  869,  by  Sir  R.  P.  Arden,  M.  R. ;  Andrews  v. 
Partington,  8  Br.  C.  C.  60,  401. 

^  Lomax  v.  Lomax,  11  Vesey,  48 ;  Errington  v.  Chapman,  12  id.  20,  28. 

"  Ante,  pi.  6. 

»  Pabner  v.  Trevor,  1  Vem.  261. 
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basband,  where  poverty  and  other  circumstances  seem  to  require 
it.^  The  same  general  rule  obtains,  as  far  as  we  know,  in  all 
the  American  states.^ 

12.  But  courts  of  equity  will  require  the  husband,  upon 
receiving  a  legacy  belonging  to  the  wife,  to  make  a  suitable 
provision  for  her  support,  if  that  is  not  already  provided  for.^ 
And  although  it  was  formerly  said  that  courts  of  equity  would 
not  require  the  whole  fund  to  be  settled  upon  the  wife,  it  seems 
now  that  no  such  limitation  will  be  adhered  to,  but  the  court 
will  act  its  discretion  in  the  matter.^ 

13.  And  until  the  reasonable  support  of  the  wife  is  in  some 
way  made  secure,  the  executor  will  be  justified  in  refusing  to 
pay  the  amount  of  a  legacy  due  her  into  the  husband's  bands. 
And  it  will  make  no  difference  that  the  sum  is  small.^ 

14.  This  remedy  in  favor  of  the  wife  is  not  confined  to  cases 
where  others  come  into  a  court  of  equity  to  obtain  the  aid  of 
that  court  in  reducing  a  fund  belonging  to  her  to  the  possession 
of  the  husband,  or  his  creditors  or  assignees.  She  may  file  her 
bill,  by  next  fund,  to  be  decreed  such  maintenance  out  of  any 
fund  belonging  to  her,  but  which  the  husband,  or  those  who 
represent  his  interest,  have  the  legal  right  to  control.^ 

»  Steed  r.  Galley,  2  My.  &  K.  52. 

"  Farie's  Appeal,  23  Fenn.  St.  29 ;  Bason  v.  Holt,  2  Jones,  Law,  323 ;  Wade 
p.  Russell,  17  Ga.425. 

"  Brown  v.  Elton,  8  P.  Wms.  202 ;  Lady  Elibank  v.  Montolieu,  5  Yesey, 
737. 

■  Scott  V.  Spashett,  8  Mac.  &  G.  599 ;  Dunkley  v.  Dunkley,  2  DeG.,  U,  &  G. 
S90 ;  Marshall  r.  Fowler,  16  Beav.  249 ;  Walker  v.  Drury,  17  id.  482 ;  Francis 
V.  Brooking,  19  id.  847. 

"  Cutler  in  re,  14  Beav.  220 ;  Kinciud  in  re,  1  Drew.  826. 

•  Osbom  V.  Morgan,  9  Hare,  432.  The  origin  of  the  wife's  equity  to  a 
settlement  is  here  discussed  by  the  learned  Vice-chancellor,  the  present  Lord 
Justice  Turner,  and  the  cases  reviewed.  The  wife  can  only  waive  her  right  to 
a  settlement  by  coming  into  court  for  that  purpose.  Id.  See  also,  to  the  point 
of  the  necessity  of  the  wife  appearing  in  court  for  that  purpose,  Willats  v,  Kay, 
2  Atk.  67 ;  Milner  v.  Colmer,  2  P.  Wms.  689  ;  Parsons  t;.  Dunne,  2  Yes.  Sen. 
60. 
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15.  But  if  the  wife  be  living  apart  from  her  husband,  and  in 
a  state  of  adultery,  a  court  of  equity  will  make  no  order  in 
regard  to  the  payment  of  the  legacy,  either  to  the  wife  or  hus- 
band ;  nor  will  it  interpose  in  any  manner  to  secure  a  settlement 
upon  the  wife  out  of  the  legacy ;  but  will  leave  all  the  parties 
to  such  redress  as  they  may  be  able  to  obtain  elsewhere.^  But 
the  mere  fact  that  husband  and  wife  live  apart  without  her 
fault,  will  afford  no  impediment  to  a  court  of  equity  decreeing 
support  to  her.*^ 

16.  These  settlements  upon  the  wife  are  decreed  as  well  for 
the  children  of  the  marriagle  as  for  the  wife ;  but  it  has  been 
held  that  no  equity  attaches  on  behalf  of  the  children  alone, 
until  after  an  interlocutory  decree  to  that  effect.^  The  question 
underwent  a  very  careful  examination  in  a  recent  case  ^  before 
yice-Chancellor  Kindersley^  where  it  was  declared  that  this 
claim  or  right  of  the  wife  to  a  settlement  for  the  benefit  of  her- 
self and  children  impressed  no  trust  upon  the  property  which 
could  be  enforced  by  a  court  of  equity  on  behalf  of  the  chil- 
dren, after  the  death  of  the  mother,  unless  there  had  been  during 
the  life  of  the  mother  some  decree  bf  the  court  recognizing  the 
right,  or  some  recognition  of  it  by  way  of  contract  between  the 
husband  and  wife.* 

17.  It  seems  that  where  no  suit  is  pending  to  recover  the 
legacy  in  a  court  of  equity,  the  executor,  in  common  with  other 
trustees,  will  be  justified  in  making  payment  to  the  husband.^ 
But  where  a  suit  is  pending  in  the  courts  of  equity,  either 

"  Carr  v.  Eastabrooke,  4  Yesey,  146 ;  Ball  v.  Montgomery,  2  id.  191 ;  2  Story 
£q.  Jur.  §  1426. 
^  March  v.  Head,  3  Atk.  720 ;  Eedes  v.  Eedes,  11  Sim.  569. 

*  Winch  V.  Brutton,  14  Sim.  379 ;  Groves  v.  Perkins,  6  Sim.  576 ;  Dela- 
garde  v.  Lempriere,  6  Beav.  843,  345. 

*  Wallen  v,  Auldjo,  9  Jur.  n.  s.  687. 

^  4  Am.  Law  Register,  n.  b.  9-12,  where  we  have  attempted  to  give  the 
present  state  of  the  law  upon  the  point. 
"  Lord  Eldon^  in  Murray  v.  Lord  Elibank,  10  Vesey,  84,  90. 
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by  the  husband  to  compel  payment  of  the  legacy,  or  on  the 
part  of  the  wife  to  compel  a  settlement,  the  right  of  the  execu- 
tor is  thereby  suspended,  as  to  the  payment  of  the  legacy,  until 
the  decree  of  the  court® 

18.  And  where  a  legacy  is  given  to  the  separate  use  of  a 
married  woman,  apart  from  any  control  of  her  husband,  she 
alone  can  give  an  effective  discharge  for  the  same  to  the  ex- 
ecutor, and  she  may  maintain  a  bill  in  her  own  name,  by  next 
fund,  to  recover  the  legacy,  her  husband  having  no  interest  in 
it.®  And  where  two  legacies  of  JS250  each  were  given  sever- 
ally to  two  French  ladies,  the  wives  of  French  subjects,  the 
court  ordered  the  payment  to  be  made  to  the  legatees.^ 

19.  There  seems  to  be  no  question  of  the  right  and  duty  of 
the  executor  to  set  off  any  debt  due  the  estate  from  a  legatee 
against  any  legacy  which  he  may  be  called  to  pay.  But  this 
right  of  retainer  will  not  extend  to  an  indebtedness  created  after 
the  decease  of  the  testator,  by  the  legatee  giving  security  to  the 
estate  for  the  indebtedness  of  other  parties.^ 

20.  It  has  been  held  that  the  executor's  right  to  retain  upon 
debts  due  the  estate,  as  against  legatees,  is  prior  to  any  right  of 
a  mortgagee  of  the  legacy.^  But  a  legatee,  too  poor  to  sue,  may 
assign  his  legacy,  and  the  fact  that  he  does  it  for  less  than  it  is 
worth,  to  one  who  bought  it  for  the  purpose  of  enforcing  pay- 
ment by  suit,  will  not  make  the  transaction  amount  to  cham- 
perty.^ And  the  executor  can  create  no  new  charges  upon  the 
legacy  after  notice  of  its  assignment  or  mortgage.® 

"  2  Wms.  ExTS.  1280 ;  ante,  n.  31 ;  Doswell  v.  Earle,  12  Yesey,  473  ;  Atch- 
eaon  v,  Atcheson,  11  Beav.  485. 
"  Prichard  v.  Ames,  Turn.  &  Buss.  222. 
"  Satherland  v.  Young,  5  Law  T.  n,  s.  738. 
^  Smee  v.  Baines,  29  Beav.  661. 
"  Willes  9.  Greenhill,  29  Beav.  376. 
"  Tyson  v.  Jackson,  30  Beav.  384.    It  was  decided  in  this  case  that  where 


"  Stephens  v.  Yenables,  30  Beav.  625.    In  thb  case,  where  the  executor 

49* 
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21.  It  is  no  objection  to  the  executor's  right  to  retain  against 
a  legatee  the  amount  of  a  debt  due  tlie  estate,  that  the  same  is 
barred  by  tlie  statute  of  limitations.^  But  it  is  not  competent 
for  the  testator,  by  charging  payments  against  the  legatee,  as 
advances,  which  really  were  not  so  intended  or  understood  be- 
tween the  parties,  to  create  a  valid  set-off  against  the  legacy.^ 

SECTION   XIX. 

THB  DELIYERY  OF  SPECIFIC  LEGACIES. 

1.  The  terms  of  a  specific  beqaest  hare  reference,  ordinarily,  to  the  time  of  testa- 

tor's decease. 

2.  and  n.  4.  Bnt  a  beqaest  of  things  in  a  particular  locality  will  only  carry  thoaa 

actually  there. 

3.  Generally,  bequest  of  all  of  a  particular  class  of  testator's  estate  will  hare  reference 

to  the  time  of  his  decease. 

4.  The  executor  should  collect  things  specifically  bequeathed  and  delitcr  them  to 

legatae. 

5.  and  n.  10.  Where  the  beqaest  is  of  a  certain  nnmber  oat  of  a  lai^ger  namber, 

the  right  of  selection  is  in  the  legatee. 


the  executor  in  his  final  account  charged  himself  with  retaining  a  particular 
legacy  as  trustee,  and  afterwards  paid  over  the  residne  of  the  estate,  that  he  had 
thereby  made  himself  trustee  for  the  legatee,  in  such  a  manner  as  to  preclude  bis 
executor  from  insisting  upon  the  statute  of  limitations,  or  lapse  of  time,  as  a  bar 
to  the  claim. 

bad  leased  a  portion  of  the  testatoi^s  property  to  a  legatee,  who  subsequently 
mortgaged  his  legacy,  and  the  mortgagee  gave  the  executor  notice  of  his  chai^^e 
upon  the  legacy,  it  was  held  the  executor  might  retain  from  the  legacy,  as 
against  the  mortgagee,  all  rents  accruing  'before  notice  of  the  charge,  but  no% 
those  accruing  subsequently.  But  a  mere  charge  upon  real  estate  devised,  for 
the  payment  of  sums  of  money  to  others,  does  not  create  such  an  express  trust 
as  will  not  be  barred  by  the  lapse  of  twenty  years,  where  there  has  been  no  pay- 
ment or  recognition  of  the  indebtedness.  Froud  t;.  Proud,  32  Beay.  234.  Mere 
delay  to  enforce  payment  against  an  executor  will  not  bar  the  legatee^s  clium 
against  the  estate  upon  which  it  is  chained,  in  less  than  twenty  years.  Massy 
in  re,  14  Ir.  Ch.  355. 

*  Coates  V,  Coates,  10  Jur.  K.  8.  532. 

*  Hargreaves  v,  Pennington,  10  Jur.  N.  s.  884. 
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§  61.  1.  Questions  liaye  often  arisen  in  the  English  courts, 
and  sometimes  in  the  American,  how  far  a  specific  legacy  shall 
be  confined  to  the  property  which  the  testator  possessed  at  the 
date  of  the  wilL^  But  the  general  result  of  cdl  the  cases  seems 
to  be,  that  the  language  of  the  will  shall  be  understood  with 
reference  to  the  decease  of  the  testator,^  unless  there  is  some- 
thing very  specific  in  the  instrument,  showing,  upon  a  fair  and 
alRiWable  construction,  a  different  intent.^ 

1*2.  But  it  has  often  been  held,  that  nothing  will  pass  by  the 
bequest  of  property,  in  a  particular  house,  unless  it  be  actually 
in  the  house  at  the  decease  of  the  testator,^  or  else  be  sufficiently 
identified,  as  having  been  intended  to  be  embraced  in  the  be- 
quest, without  reference  to  locality,  as  where  the  testator  gave 
his  library  flow  in  the  custody  of  0,  in  All  Souls'  College  in 
Oxford,  and  afterwards  bought  several  valuable  books,  which 
were  placed  in  his  library,  it  was  held  that  the  locality  was 
referred  to  for  the  purpose  of  identifying  the  particular  li- 
brary.* 

8.  And  it  has  been  held  that,  where  a  particular  security 
is  bequeathed,  the  interest  due  at  the  decease  of  the  testator 
will  pass  with  the  bequest.^  And  in  general,  under  the  former 
English  statute,  the  bequest  of  a  particular  class  of  the  testator's 
property,  as  "  all  my  debts  due,"  or  all  my  debts  due  upon 
"  note,"  or  "  all  my  stock  "  in  a  certain  corporation,  if  designated 
by  the  testator's  ownership,  as  mp  debts,  &c.,  was  held  to  em- 

^  Ante,  §  59,  pi.  11,  where  the  qnestion  is  considered  as  to  accessions  to  the 
beqaest  of  the  residue  of  an  estate  after  it  takes  effect 

*  Ante,.pt  1,  §  80. 

*  Sayer  v,  Sayer,  2  Vem.  68S. 

*  Beaufort  v,  Dundonald,  2  Vem.  739.  It  is  here  held,  that  it  will  not  vary 
the  construction  where  goods  had  been  ordered  for  the  particular  place,  and  the 
carrier  contracted  with  for  the  transportation,  if  they  do  not  arrive  until  after 
the  testatoi^s  decease. 

*  Ail  Souls'  College  o.  Coddrmgton,  1  P.  Wms.  597. 

*  Harcourt  t;.  Moi^n,  2  Keen,  274. 
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brace  only  what  the  testator  owned  at  the  date  of  the  willJ 
But  under  the  present  Wills  Act,  it  has  been  held  to  require 
some  plainer  indication  of  intention,  in  order  to  restrict  the  be- 
quest to  the  particular  estate  owned  by  the  testator  at  the  date 
of  his  will.^  And  in  the  case  of  Douglas  v.  Douglas,  the  learned 
Yice-Chancellor  Wood  expressed  a  very  decided  opinion  that  the 
expressions  ^' all  my  stock,"  4&c.,  would  now  be  construed  as 
embracing  '^  all  at  the  decease  of  the  testator."  But  it  is,  after 
all,  mainly  a  question  of  construction,  upon  the  probable  inten- 
tion of  the  testator.  And  it  seems  to  us  very  clear  that  such 
and  similar  forms  of  expression  ought  to  be  construed  as  em- 
bracing all  of  the  particular  species  of  such  estate  owned  by 
the  testator  at  the  time  of  his  decease.  For  although  it  will  be 
very  natural  to  conjecture  that,  originally,  the  words  more  prob- 
ably had  reference,  in  the  mind  of  the  testator,  to  the  property 
then  owned  by  him,  as  is  generally  true  of  all  the  language  of  a 
will ;  yet  still  it  is  cdso  true,  that  most  testators  are  fully  aware 
that  the  instrument  is  ambulatory  during  life,  and  only  becomes 
operative  at  the  moment  of  decease,  and  hence  every  specific 
provision  will  from  time  to  time  come  to  embrace  different 
estate,  as  the  particular  possessions  of  the  testator  vary,  and  the 
testator  will  have  that  in  mind  as  these  changes  occur. 

4.  It  is  scarcely  necessary  to  name  here  that  the  executor 
should  collect  things  specifically  bequeathed,  as  well  as  other 
portions  of  the  estate,  and  not  dispose  of  them  except  by  deliv- 
ery to  the  legatee,  unless  absolutely  required  for  the  payment  of 
debts.^ 

5.  It  has  been  held  that,  if  the  testator  bequeath  a  certain 
number  of  articles  or  things,  out  of  a  larger  number  belonging 
to  him,  the  right  of  selection  belongs  to  the  legatee.    As  where 


'  Goodlad  v.  Burnett,  1  K.  &  J.  341  ;  Ashburner  v.  M'Guire,  2  Br.  C.  C.  lOS  ;• 
Barton  v,  Cooke,  5  Yesey,  461 ;  Norris  v,  Harrison,  2  Madd.  268,  280. 

*  Goodlad  t;.  Burnett,  1  E.  &  J.  341 ;  Douglas  v.  Douglas,  Kay,  400,  405. 

*  Clarke  t;.  Ormonde,  Jacob,  108. 
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the  testator  gave  a  certain  number  of  shares  to  A,  and  another 
number  to  B,  he  owning  at  the  date  of  the  will  and  at  the  time 
of  his  death  a  larger  number,  some  of  wjiich  were  paid,  and 
others  not ;  it  was  held  that  the  legatees  and  not  the  executors 
had  the  right  of  election  out  of  which  class  the  legacies  should 
be  paid.^^ 


SECTION    XX. 

PAYMENT  OP  THE  RESIDUE. 

1.  After  payment  of  debts  and  general  legacies,  the  remainder  goes  to  the  residuary 

legatee,  and  if  there  be  none,  to  the  next  of  kin. 

2.  Where  there  are  more  than  one  taking  as  joint-tenants,  the  shares  of  those  who 

decease  before  payment  go  to  the  snrviyors. 

3.  Bat  where  the  beqoest  is  in  severalty,  so  as  to  create  a  tenancy  in  common, 

there  will  be  no  sunriyorship. 

4.  Wliere  legacies  are  given  to  the  survivor  or  survivors,  of  two  or  more,  that  is  to 

be  referred  to  the  period  of  division. 

5.  That  win  be  the  death  of  the  testator,  or  the  period  of  the  estate  vestfaig  in  pos- 

session. 

6.  In  the  case  of  joint  executors,  they  take  in  joint  tenancy,  as  a  class. 

7.  Any  act,  which  amounts  to  an  agreement  to  sever  the  tenancy,  so  construed. 

§  62.  1.  It  is  scarcely  necessary  to  say,  that  after  the  pay- 
ment of  the  debts  and  general  legacies,  the  executor  must,  in 
general,  pay  what  remains  to  the  residuary  legatee.^  And,  as 
we  have  before  stated,  it  will  make  no  difference  that  the  legatee 
deceases  between  the  time  of  the  decease  of  the  testator  and 
that  of  payment,  the  legacy  will  go  to  his  personal  representa- 

^  Jacques  v.  Chambers,  2  Coll.  485.  And  it  is  here  said,  the  same  rule  as  to 
the  right  of  selection  will  apply  to  a  bequest  of  six  horses,  the  testator  having 
twenty  in  his  stable  at  the  time  of  his  decease.  But  if  the  whole  number  is 
specifically  bequeathed  to  different  legatees,  in  parcels,  the  selection  must  be 
made  by  the  executor  or  by  the  court  of  probate,  or  by  appeal  to  a  court  of 
equity.    The  rights  of  the  legatees  will  be  precisely  equal. 

»  1  Wms.  Exrs.  1810. 


586  LEGACIES  AND  DEVISES.  [CHAP.  XUI. 

tives/"^  If  there  be  no  residuary  legatee,  what  remains  undis* 
posed  of  under  the  will  goes  to  the  next  of  kin  as  intestate 
estate. 

2.  We  have  sufficiently  discussed  the  question  of  what  con- 
stitutesy  and  also  the  extent  of,  a  residuary  bequest.^  It  may 
be  proper  to  state,  that  where  the  residuary  bequest  is  to  more 
than  one  person,  as  joint- tenants,  and  one  or  more  die  before 
the  time  of  payment,  or  the  severance  of  their  interest,  the  share 
of  the  deceased  tenant  will  go  to  the  survivors.^ 

3.  But  it  is  otherwise  where  the  bequest  is  in  severalty,  so  as 
to  create  a  tenancy  in  common.  In  such  case  there  will  be  no 
survivorship,  biit  the  share  of  any  tenant  in  ^common  which 
predeceases  the  testator,  will  lapse  into  the  residue  ;  and  if  such 
tenant  in  common  decease  after  the  death  of  the  testator  and 
before  payment,  his  share  will  go  to  the  next  of  kin.^ 

4.  But  there  is  a  class  of  cases  where  the  terms  of  the  be- 
quest seem  to  create  a  tenancy  in  common,  in  the  first  instance  ; 
but  followed  by  words  of  survivorship,  as  where  the  residue  is 
given  to  two  or  Inore,  to  be  equally  divided  between  them  and 
the  survivors  or  survivor  of  them.®  The  difficulty  arises  in  this 
class  of  cases,  to  determine  the  period  to  which  the  words  of 
survivorship  shall  be  referred.  In  Cripps  v.  Wolcott,^  Sir  John 
Leachy  Yice-Chancellor,  said':  "It  would  be  difficult  to  recon- 
cile every  case  upon  the  subject.  I  consider  it,  however,  to  be 
now  settled,  that  if  a  legacy  be  given  to  two  or  more,  equally 


*  Brown  v.  Farndell,  Carth.  51. 
'  Ante,  §  4S. 

*  Webster  r.  Webster,  2  P.  Wms.  847  ;  Page  t?.  Page,  2  id.  489 ;  Painter  ». 
Salisbury,  in  Bennet  v.  Batchelor,  1  Yes.  Jr.  67;  Peat  v.  Chapman,  1  Yes.  Sen. 
542. 

*  Bagwell  V,  Dry,  1  P.  Wms.  700.  In  a  recent  English  case,  it  is  said  a 
legacy  to  several  persons,  and  their  executors  and  administrators  respectively, 
makes  them  tenants  in  common.    Morse  in  re,  81  L.  J.,  ch.  363. 

*  1  Wms.  Exrs.  1319. 
'  4  Madd.  11,  15. 
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to  be  divided  between  them,  or  to  the  survivors  or  survivor  of 
them,  and  there  be  no  special  intent  to  be  found  in  the  will,  that 
the  survivorship  is  to  be  referred  to  the  period  of  division." 

5.  And  it  is  here  said,  that,  if  there  be  no  previous  interest, 
the  period  of  division  is  the  death  of  the  testator,  and  the  sur- 
vivors at  that  time  will  take  the  bequest.^  But  if  there  be  a 
previous  life-estate,  the  period  of  division  will  be  the  death  of 
the  tenant  for  life.^  This  rule  seems  now  to  be  fully  estab- 
lished,^^ notwithstanding  some  exceptional  cases,  and  consider- 
able hesitation  on  the  part  of  eminent  judges.^ 

6.  But  it  seems  fully  settled,  as  already  intimated,  that, 
where  the  bequest  is-  made  to  joint  executors  as  a  class,  and 
one  or  more  of  them  predeceases  the  testator,  the  whole  will  go 
to  the  survivors.^  And  if  one  or  more  of  the  executors  decease 
after  the  death  of  the  testator,  and  before  the  period  of  division, 
or  any  severance  of  the  joint  tenancy  in  the  residue,  the  share 
of  such  deceased  executor  or  executors  will  go  to  the  survivors.^ 

7.  It  is  sometimes  a  question  of  considerable  difficulty  to 


*  Stringer  v.  FhiUips,  1  £q.  Cas.  I^.  298,  pi.  11. 

*  Ruflsell  17.  Long,  4  Vesey,  551 ;  Daniell  v.  Daniell,  6  Yesey,  297 ;  Jenour  v. 
Jenour,  10  Vesey,  562.  The  cases  of  Boebuck  v.  Dean,  2  Ves.  Jr.  265 ;  Perry 
V,  Woods,  8  Yesey,  204,  do  not  conform  to  this  view. 

^  Dorville  v.  Wolff,  15  Sim.  510 ;  Davies  v.  Thorns,  8  DeG.  &  Sm.  847 ; 
Neathway  o.  Beed,  8  DeG.,  M.  &  G.  IS ;  Canrer  v,  Bmrgeas,  IS  Beav.  541 ; 
£aton  V.  Barker,  2  Ck)ll.  124. 

°  Lord  Cattenham^  in  Wordsworth  v.  Wood,  4  My.  &  Cr.  641.  This  qnes- 
tioh  is  very  ably  discussed  by  the  same  learned  judge,  in  Barber  v.  Barber,  8 
My.  &  Cr.  688,  and  the  proposition  maintained  that  if  the  bequest  be  to  the 
persons  constituting  a  class,  as  individuals,  naming  them  separately,  there  will 
be  no  survivorship.  But  it  is  otherwise  where  the  gift  is  to  the  same  persons  as 
a  class.  His  lordship  here  held  the  shate  of  the  deceased  legatee  to  belong  to 
the  next  of  kin,  as  estate  undisposed  of  under  the  will. 

^  Knight  V.  Gould,  2  My.  &  K.  295 ;  s.  c.  affirmed  by  Lord  Chancellor 
Brougham,  1  Cooper,  Sel.  Cas.  240. 

"  Frewen  v.  Belfe,  2  Br.  C.  C.  220 ;  Baldwyn  v.  Johnson,  8  Br.  C.  C.  455  ; 
Griffitb  V.  Hamilton,  12  Yesey,  298. 
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determine  what  shall  amount  to  a  severance  of  the  joint  ten- 
ancy, in  cases  of  the  bequest  of  personal  property.  The  ques- 
tion is  considerably  discussed  by  Lord  Brougham^  in  the  case 
of  Gould  V.  Kemp.^^  His  lordship's  conclusion  here  is,  that,  as 
the  courts  of  equity  do  not  favor  the  existence  or  continuance 
of  joint  tenancies,  in  consequence  of  the  unequal  result  brought 
about  by  the  accident  of  survivorship,  it  is  proper  to  hold  that 
any  act  or  agreement  of  the  joint  tenants  which  amoimts  to  a 
free  and  unqualified  consent  to  treat  the  tenancy  as  severed, 
shall  be  so  treated,  and  enforced  in  a  ^court  of  equity ;  ^  and  it 
was  here  decided,  accordingly,  that  a  letter  written  by  one  of 
the  tenants  to  the  other  not  long  before  his  death,  engaging 
to  secure  to  the  family  of  the  latter,  in  any  way  he  might  de- 
sire by  his  will,  a  moiety  of  the  joint  fund,  will  amount  to  a 
severance. 


SECTION   XXI. 

THE    RIGHT    OF    THE    EXECUTOR,  WHERE.   THERE    IS   NO    RESIDUABT 

LEOATEE. 

1.  In  England  the  executor  formerly  took  the  nndisposed-of  residae. 

S.  In  America,  always,  and  in  England,  now,  he  holds  it  as  trustee  for  next  of  kin. 

8.  Testator  cannot  hinder  the  next  of  kin  taking  it,  by  mere  negadre  words. 

§  63.  1.  It  seems  to  have  been  the  settled  doctrine  of  the 
English  law,  from  an  early  day,  that,  as  all  the  personalty  de- 
volved, in  the  first  instance,  upon  the  executor,  if  there  were  no 
residuary  legatee,  he  should  retain  it  to  his  own  use,. after  pay- 


»  2  My  &  E.  304. 

^  Frewon  v.  Eelfe,  2  Br.  C.  C.  220 ;  Swift  v.  Roberts,  3  Bur.  148S ;  Lord 
Hardwicke,  in  Paitriche  r.  Fowlet,  2  Atk.  154.  And  it  seems  it  will  make  no 
difference  that  the  agreement  is  for  aomethlog  tc^  come  into  operation  in  futnro, 
as  where  one  of  the  joint  tenants  made  a  lease  of  his  moiety  for  years,  to  com- 
mence from  his  death,  if  hb  co-tenant  shall  so  long  live.  Clerk  v.  Clerk,  2 
Vem.  828. 
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ing  the  debts  of  the  decedent,  and  meeting  all  charges  created 
by  the  will.^  But  even  there,  the  courts  have  been  ingenious  to 
invent  excuses  to  escape  from  the  rule,'  and  finally  it  was  de- 
clared by  statute,^  that  in  all  such  cases  the  executor  shall  be 
decreed,  by  the  courts  of  equity,  to  be  a  trustee  for  the  party 
entitled  to  the  estate  under  the  statute  of  distributions,  so  that 
the  numerous  decisions  upon  the  point  have  there  now  become 
comparatiyely  of  no  importance. 

2.  It  is,  and  always  has  been,  as  far  as  we  know,  the  general 
rule  in  the  American  states,  that  the  executor  held  the  residue 
of  the  estate,  undisposed  of  by  the  will,  as  trustee  for  the  next 
of  kin.  This  was  so  declared,  at  an  early  day,  by  express 
statutes,  in  many  of  the  states.^ 

S.  It  has  been  held,  that  the  testator  cannot,  by  negative 
words,  exclude  his  next  of  kin  from  taking,  beneficially,  all  per- 
sonalty mndisposed  of  by  the  will.  He  must  give  it  to  some 
one  else,  if  he  desires  the  next  of  kin  not  to  have  it.^ 

^  Attorney-General  v.  Hooker,  2  F.  Wms.  888 ;  Urqnhart  v.  King,  7  Yesey, 
225. 

*  As  where  tlie  execntor  was  made  a  legatee  by  the  will,  this  was  held  a  clear 
indication  that  he  was  not  intended  to  have  the  residue.  Urquhart  v.  King,  7 
Yesey,  225.  And  there  are  many  others,  and  evidence  may  then  be  received 
to  rebut  these  presumptions.    Langham  v,  Sanford,  17  Yesey,  485,  442. 

'  11  Gea  4,  and  1  Wm.  4,  ch.  40. 

*  Mass.  Stat  1788,  c.  24,  §  10.  By  Parsons,  Ch.  J.,  <<  The  executor  is  now  in 
all  cases  trustee  of  the  undisposed  of  residue  for  the  next  of  kin,"  in  Hays' 
Exrs.  0.  Jackson,  6  Mass.  149, 152,  153. 

The  same  rule  seems  to  have  prevailed  in  Pennsylvania  from  an  early  day. 
Wilson  V.  Wilson,  8  Binney,  557.  See  also  Fish's  note  to  2  Wms.  Exrs. 
1829. 

*  Johnson  v.  Johnson,  4  Beav.  818. 
PAST  u.  50 
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THE  NATURE  AND  CONSTRUCTION  OF  DEVISES  AND  LEGACIEa 


SECTION    I. 
DETISBS  AND  LEGACIES,  AS  VESTED  OB  CONTINGENT. 

1.  Estates  under  wills  vest  at  the  death  of  the  testator,  unless  otherwise  provided. 

2.  An  estate  to  take  efiect  In  possession,  after  another,  may  vest  at  the  same  time 

with  the  other. 
8.  Estates  to  take  effect  after  an  estate  tail,  and  the  Indefinite  failure  of  issiie, 

void. 
4.  If  the  estate  over  vests  at  the  decease  of  the  testator,  it  will  not  be  avoided  by 

remoteness  of  possession. 
6.  Contingent,  as  opposed  to  vested  interest,  implies  donbt  whether  the  estate  over 

attaches. 

6.  If  the  contingency  is  sure  to  occur,  the  estate  may  be  regarded  as  a  vested  one. 

7.  Courts  adopt  construction  most  fiivorable  to  vesting. 

8.  Devises  during  widowhood,  or  life,  so  construed  as  to  carry   intention  into 

effect. 

9.  The  true  definition  of  such  estate  is  for  life,  if  the  devisee  remain  sole. 

10.  Sir  W.  Page  Wood's  exposition  of  the  rule. 

11.  But  if  it  appear  that  the  estate  over  was  only  to  take  efiect  upon  marriage,  that 

construction  will  be  maintained. 

IS.  The  same  construction  applied  to  estates  dependent  upon  bankruptcy  or  insol- 
vency. 

18.  Estates  carved  out  for  the  benefit  of  devisee  in  remainder,  both  vest 

14.  The  courts  have  been  ingenious,  in  construing  remainden,  as  contemporaneous 

with  determination  of  prior  estate. 

15.  The  same  rule  of  construction  prevails,  where  the  estates  are  not  for  same 

person. 

16.  Other  cases  where  the  limitation  is  liberally  construed,  in  favor  of  the  one  enti- 

tled in  remainder.    Comparison  of  cases. 

17.  Summary  of  the  cases  stated  by  W.  Page  Wood,  Vice-Chancellor. 

18.  Further  illustration  of  the  subject. 
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19.  The  inteirentioii  of  tnutees  will  make  no  difference.    Farther  reslrictions  npon 

▼esting. 

20.  Where  the  devise  limits  the  resting,  in  terms,  or  there  is  an  eqatvalent  prorision, 

it  prevails. 
81.  A^devise  over  may  favor  the  vesting  of  the  prior  estate,  or  it  may  have  a  contrary 
effect. 

22.  ThecaseofFestingv.  Allen  stated  and  commented  upon. 

23.  The  important  point  is,  whether  the  contingency  is  made  part  of  the  character 

of  the  devisee. 

24.  The  same  distinction  illastrated  by  other  cases. 

25.  The  case  of  Stead  v.  Piatt  stated,  inhere  the  devise  itself  was  in  terms  dependent 

upon  the  devisee's  attaining  a  certain  age. 

26.  The  present  inclination  of  the  English  courts  in  favor  of  vesting.    Case  stated. 

27.  The  rale  as  laid  down  by  Vice-Chancellor  Knight  Brace.     Equitable  estate 

Tests. 
2S.  Vice-Chancellor  Stewart's  opinion  in  favor  of  immediate  vesting. 
^'  Words  of  contingency,  as  applied  to  persons  and  things,  should  have  same  con- 

Btraction. 
^'  Inclination  to  hold  all  estates  vested.    Old  refinements  abandoned. 
^^*  Where  the  intermediate  interest  is  given  to  the  same  donee  the  estate  vests. 

n.  64.  The  cases  upon  this  point  stated. 
^^'  The  accumulation  of  interest  will  not  defer  the  vestmg.     But  some  cases  hold 

otherwise. 
^'  Sir  William  Grant  constraed  all  similar  gifts  in  favor  of  vesting. 
^  1*he  devise  of  a  residue  is  indicative  of  an  intention  to  vest  the  interest  pres- 

•^€re  a  vested  estate  is  clearly  given,  it  will  not  be  cut  down  by  vague  words 
^         ^f  qualification. 

^  Xlie  estate  over  is  given  to  all  testator's  children,  it  is  favorable  to  vestuig. 
SH^  'Postponement  to  accommodate  the  estates  indicates  an  intention  to  vest, 
^g.  The  form  of  the  gift  is  often  held  decisive  of  the  question  of  vesting.    Beview  of 
the  cases  showing  this  is  not  now  faTored. 

39.  The  general  rule,  in  regard  to  a  devise  over  to  a  class,  is  that  it  is  contingent, 

but  the  children  of  the  first  donee  seem  an  exception. 

40.  But  any  provision  in  regard  to  a  single  member  of  the  class  will  be  applied 

to  the  whole. 

41.  Clear  gift  not  afibcted  by  reference  to  other  provisions,  but  doubtful  one  may  be. 

42.  Gift  to  the  individuals  of  a  class,  or  all  but  certain  exceptions,  creates  vested 

interests. 

43.  But  if  made  to  such  children  as  reach  a  certain  age,  there  is  no  room  for  con- 

stroction. 

44.  Where  a  residue  is  given  to  a  class,  and  consists  of  reversionary  property,  it 

vests  at  once. 

45.  The  time  of  vesUug  is  generally  deferred  to  the  time  of  payment. 
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46.  But  gift,  to  all  of  a  class,  as  or  when  they  attain  certain  age,  creates  rested 

interest. 

47.  Real  and  personal  estate  in  same  beqaest  receive  same  construction  in  this  re- 

spect. 

48.  The  later  English  cases  bold  all  beqnests  of  residue  vested,  under  given  circum- 

stances. 

49.  No  rule  will  embrace  all  the  English  cases. 

50.  Three  rules  dearly  settled. 

(I.)   That  the  testator  may  direct  as  to  vesting. 
(2.)   Will  be  held  vested  if  it  can  fiiirly  be  done. 

(3.)   To  render  an  estate  contingent  clear  language  or  necessary  construction 
indispensable. 

51.  All  estates  devisable,  or  descendible,  where  there  is  any  present  interest,  if  con- 

tingent 

52.  The  rule  illustrated  by  Yice-Chanoellor  Wigram,  in  Learning  v.  Sherratt 

53.  Distinction  between  referring  to  a  class,  and  to  the  individuals  comprising  it. 

54.  The  American  cases  are  numerous,  but  follow  the  lead  of  the  English  cases. 

55.  The  leading  case  in  Massachusetts  is  Fumess  v.  Fox.    Courts  favor  vesting. 

56.  In  New  York  courts  hold  the  estate  vested  unless  clearly  contingent. 

57.  The  point  which  determines  that  fact  is,  whether  time  is  of  the  substance  of  the 

gift. 

58.  Numerous  cases  stated  in  illustration  of  the  principle. 

59.  The  general  rule  that  legacies  chai^d  on  land  lapse  by  the  death  of  legatee 

before  the  time  of  payment,  not  applicable  to  cases  of  postponement  for  bene- 
fit of  estate. 

60.  But  an  estate  in  remainder  which  is  clearly  contingent  will  be  so  held,  however 

inconvenient 

61.  The  law  of  Pennsylvania  conforms  to  the  above  rules.    Numerous  cases  stated. 

62.  The  same  is  true  in  the  State  of  New  Hampshire.    Late  cases  stated. 

63.  The  rule  in  Virginia  stated.    Cases  illustrating  the  rule. 

64.  The  cases  in  Florida  and  Georgia  follow  the  rules  of  the  English  law. 

65.  The  rule  seems  to  favor  contingency  in  Alabama.     But  not  in  Tennessee  and 

Delaware. 

66.  Estates  in  remainder,  dependent  upon  the  life^state  of  the  widow,  take  effect 

when  she  waives  the  provision  of  will. 

67.  Case  stated  illustrating  the  nilo  upon  this  subject  in  Tennessee. 

68.  The  construction  in  Connecticut  favors  vested  remainders. 

69.  Contingent  interests  in  remainder,  or  of  executory  devise,  transmissible  in  Ohio. 

§  64.  1.  All  estates,  under  wills,  in  the  absence  of  any  pro- 
vision to  the  contrary,  are  to  take  effect,  or  become  Tested,  at 
the  decease  of  the  testator.  And  where  the  testamentary  in- 
strument contains  words  in  regard  to  any  estate  created  by  it. 
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limiting  the  period  of  ei\joyineut  to  some  future  time,  after  the 
decease  of  the  testator,  it  may  then  become  a  question  whether 
the  vesting  of  the  estate  is  thus  intended  to  be  delayed,  or  only 
the  time  for  present  enjoyment.^ 

2.  The  mere  fact  that  one  estate  under  a  will  is  provided  to 
take  effect  after  the  termination  of  an  intervening  one,  will  not 
have  the  effect  to  prevent  both  estates  becoming  vested  at  the 
moment  of  the  decease  of  the  testator,  the  one  in  possession, 
the  other  in  prospect  or  remainder.^ 

8.  It  seems  to  be  conceded  that  the  devise  of  an  estate  in  re- 
mainder, after  an  estate  tail,  and  the  indefinite  failure  of  issue  ^ 
is  void,  as  attempting  to  create  an  estate  too  remote,  it  implying 
the  failure  or  termination  of  lives  not  in  being  at  the  time  the 
devise  takes  effect.  But  words  of  that  general  nature  have 
often  been  held  to  import  nothing  more  than  the  failure  of  issue 
iu  being  at  the  death  of  the^  testator,  and  in  such  case  the  estate 
would  not  be  too  remote.^  And  where  the  words  have  reference 
to  the  failure  of  the  issue  of  the  testator,  they  naturally  have  no 
application  beyond  those  in  being  at  the  death  of  the  testator, 
and  such  has  been  the  usual  construction.  As  where  the  testa- 
tor devised  the  reversion  of  an  estate,  in  case  of  ^^  failure  of  issue 
of  my  body  by  my  said  wife,"  and  it  was  held  not  to  imply  more 
than  that,  if  no  issue  should  exist  at  the  death  of  the  testator,  or 
if  existing,  should  die  without  further  issue,  in  both  of  wliich 
cases  the  vesting  would  not  be  held  void  for  remoteness.^ 

4.  If  the  remainder  be  a  vested  one,  it  matters  not  how  long 

^  1  Jaraian  (ed.  1861,)  758. 

*  1  Jarman,  758.  The  simplest  form  of  sach  estates  vesting  in  succession  at 
Uie  same  moment,  is  that  of  an  estate  in  fee-simple,  deyised  to  one  for  life,  and 
after  his  decease  to  the  other  in  fee,  which  are  denominated,  the  first,  an  estate 
for  Ufa  in  possession ;  the  second,  an  estate  in  remainder  in  fee-simple  expectant 
vpon  the  determination  of  the  prior  life-estate. 

'  As  to  what  constitutes  too  great  remoteness,  see  post,  §  71,  pi.  71,  n.  160. 

*  Ljtton  ».  Lytton,  4  Br.  C.  C.  441. 

*  Egerton  v.  Jones,  8  Sim.  409 ;  Wellington  t^.  Wellington,  1  Wm.  Bl.  645. 
The  last  was  a  case  of  devise,  on  default  of  issue  of  hb  own  body,  being  a 

50* 


594  NATUBE  AKD   CONSTRUCTION  OF  DEVISES,  ETC.       [CHAP.  XIV' 

the  enjoyment  be  deferred,  it  is  only  executory  devises  and  con- 
tingent remainders,  which  are  rendered  void  for  remoteness. 
And  the  rule  does  not  always  apply  to  contingent  remainders 
the  same  as  to  executory  devises.  We  do  not  propose  to  ex- 
plain much  in  detail  the  doctrine  of  contingent  remainders,  or 
executory  devises.  That  would  carry  us  quite  beyond  the  limits 
of  our  present  undertaking.  Our  main  purpose  here  is  to  define 
what  is  intended,  in  the  language  of  the  law,  by  an  estate  being 
vested  orxontingent. 

5.  Chancellor  Kent  thus  defines  that  distinction.^  A  contin- 
gent remainder  is  limited  so  as  to  depend  on  an  event  or  condi- 
tion which  is  dubious  and  uncertain,  and  may  never  happen  or 
be  performed,  or  not  until  after  the  determination  of  the  par- 
ticular estate.  It  is  not  the  uncertainty  of  enjoyment  in  future, 
but  the  uncertainty  of  the  right  to  that  enjoyment,  which  marks 
the  difierence  between  a  vested  and  contingent  interest.  The 
contingency  on  which  the  remainder  is  made  to  depend  must  be 
a  common  or  near  possibility,  such  as  death,  or  death  without 
issue  or  coverture.  If  it  be  founded  on  some  remote  possibility, 
such  as  the  remainder  to  a  corporation  not  then  in  existence,  or 
to  the  heirs  of  one  not  then  in  being,  which  the  law  terms  a 
possibility  upon  a  possibility,  it  is  void.'' 

6.  From  a  careful  examination  of  this  subject  it  will  be 
found,  we  think,  that  the  question  of  vesting,  or  remaining  con- 
tingent, depends  upon  whether  the  condition  of  the  intervening 
estate  determining,  and  the  estate  over  taking  efiect,  is  one  that 
must  happen  some  time,  and  so  as  to  give  efiect  at  some  period 
to  the  second  estate,  or  may  never  happen.    If  the  former,  then 

bachelor,  and  it  was  held  merely  a  conditional  devise,  and  good,  if  the  testator 
die  without  ever  marrying.  See  also  Sanford  o.  Irby,  8  B.  &  Aid.  654 ;  Doe  9. 
Ewart,  7  Ad.  &  EU.  636 ;  Hall  v.  Chaffee,  14  N.  H.  R.  215,  221  -  224 ;  1  Washb. 
on  Real  Prop.  361 ;  4  Kent,  Comm.  278. 

*  4  Comm.  206. 

^  The  Mayor  of  London  v.  Alford,  Cro.  Car.  576 ;  Cholmley's  Case,  2  Co. 
Bep.  50  a. 
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the  second  estate  in  remainder  will  always  be  regarded  as  vested. 
But  in  every  case  where  the  existence  of  the  secondary  estate  is 
made  dependent  upon  a  contingency,  which  may  never  happen, 
or  never  happen  so  as  to  allow  of  the  vesting  of  the  secondary 
estate,  then  the  devise  or  bequest  must  be  regarded  as  contin- 
gent, as  well  in  its  character  as  in  regard  to  the  time  when  it 
will  come  into  operation. 

7.  The  courts  have  generally  manifested  a  disposition  to  so 
construe  the  language  of  devises  and  bequests  as  to  favor  the 
vesting  of  all  the  estates  attempted  to  be  created.  Thus,  where 
a  devise  is  made  to  the  first  and  other  sons  of  A,  successively, 
in  tail,  and  in  default  of  such  sons,  to  the  daughters  of  A  in  tail, 
then,  although  A  have  sons,  yet,  upon  their  dying  without  issue, 
the  devise  to  the  daughters  in  remainder  takes  effect.®  And  there 
are  numerous  cases  where  the  remainder,  upon  the  strict  construc- 
tion of  the  terms  in  which  the  intervening  estate  was  expressed  to 
take  effect,  might  be  regarded  as  contingent,  yet  the  courts  have 
construed  the  remainder  as  dependent  upon  the  determination  of 
the  prior  estate,  in  any  mode,  without  reference  to  the  precise 
form  in  which  it  was  provided  it  should  terminate,  in  order  to 
have  the  remainder  become  effectual,  and  have  thus  treated  the 
remainder  as  vesting  from  the  decease  of  the  testator.^  The 
courts  have  thus  treated  the  provision  in  regard  to  the  interven- 
ing estate,  that,  upon  it  being  removed  in  any  of  the  modes 
pointed  out,  the  person  entitled  in  remainder  should  come  into 
possession,  as  equivalent  to  a  provision,  that  if  it  be  removed 
in  any  way,  though  against  the  words  and  intent  of  the  bequest, 
thus  making  the  remainder  vest  immediately  upon  the  removal 
of  the  intervening  estate,  even  by  lapse,  and  where  the  first  taker 
died  in  the  lifetime  of  the  testator  leaving  issue,  but  who  could 
not  take.^^  But  it  was  held  that  where  the  intervening  estate  was 

•  Doe  V.  Dacre,  1  B.  &  P.  250 ;  s.  c.  8  T.  R  112. 

"  Goodright  v.  Jones,  4  M.  &  Sel.  88 ;  Lewis  v.  Waters,  6  East,  886. 

^  Hutton  17.  Simpson,  2  Yem.  722;  Hodgson  v.  Ambrose,  1  Doug.  887. 
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Qiade^  dependent  upon  the  first  devisfee  assuming  a  particular 
name,  and  also  upon  the  continuance  of  an  estate  tail,  and  the 
first  devisee  survives  the  testator  and  assumes  the  required 
name,  and  then  dies  without  issue,  that  the  estate  over  will  not 
take  efFect.^^ 

8.  But  devises  to  the  widow  of  the  testator,  for  life,  if  she  shall 
so  long  continue  a  widow,  and  if  she  shall  marry,  then  over, 
have  been  uniformly  construed  as  if  expressed  to  be  devises 
during  life  and  widowhood,  and  to  be  determinable,  either  upon 
death  or  marriage.  Many  of  the  cases  are  expressed,  in  precise 
terms,  that  if  the  widow  shall  marry  again  the  estate  over  shall 
take  effect,  where  there  is  no  definite  provision  to  that  effect  in 
the  event  of  death.^ 

9.  In  one  case^^  Lord  Hale  likened  such  an  estate  to  one 
during  widowhood,  but  it  is  obvious  the  comparison  is  imper- 
fect. The  more  perfect  definition  of  the  estate  is  "  to  continue 
during  life,  if  the  devisee  shall  so  long  continue  sole  and  unmar- 
ried, but  after  the  decease  or  marriage,  then  over." 

10.  But  in  a  very  recent  case  ^*  the  Vice-Chancellor,  Sir  W. 
Page  Woody  said,  that  the  class  of  cases  where  it  had  been  held 
that  the  estate  over  could  only  take  effect  upon  the  marriage  of 
the  devisee  for  life,  had  been  decided  upon  their  peculiar  circum- 
stances ;  but  that  in  the  class  of  cases  like  the  one  before  him, 

"  Amhurst  v,  Darnelly,  8  Vin.  Ab.  221,  pL  21 ;  8.  c.  6  B.  P.  C.  TomL  254. 
But  this  seems  not,  in  principle,  very  consistent  with  the  rule  in  Avelyn  t?. 
Ward,  1  Yes.  Sen.  420 ;  Doe  r.  Scott,  3  M.  &  Sel.  800,  and  other  cases  where 
the  lapsing  of  the  intervening  estate  is  held  not  to  defeat  the  remainder  over. 

^  Luxford  t;.  Cheeke,  Z  Lev.  125;  Gordon  v.  Adolphus,  3  Br.  P.  C.  Tom]. 
306;  Brown  v.  Cutter,  T.  Raym.  427.  In  SheflEield  v.  Orrery,  3  Atk.  282, 
the  strict  construction  was  adhered  to  by  Lord  Hardwicke^  who  held  the  estate 
over  to  be  a  strict  limitation,  to  take  effect  only  in  the  event  of  the  tenant 
for  life  marrying  again.  And  a  somewhat  similar  construction  was  adopted  in 
Pike  V.  Salter,  5  Sim.  411,  on  account  of  the  peculiarity  of  some  of  the  provis- 
ions of  the  wiiL 

"  Lady  Fry's  Case,  1  Vent.  199,  203.     See  Jordan  v.  Holkham,  Amb.  209. 

'*  Browne  v.  Hammond,  Johns.  210,  218. 
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where  the  devise  over  was  made  in  terms  dependent  upon  the 
tenant  for  life  marrying  again,  .the  provision,  by  implication, 
was  always  to  be  extended,  so  as  to  include  the  determination 
of  such  intervening  estate,  either  by  death  or  marriage,  and  con- 
sequently the  gift  over  is  to  be  regarded  as  a  vested  remainder.^^ 

11.  But  if  there  is  anything  in  the  form  of  the  devise,  or  in 
the  circumstances  of  the  case  clearly  indicating  that  the  estate 
over  was  only  intended  to  take  effect  in  the  event  of  marriage, 
that  construction  will  prevail.^^ 

12.  And  the  same  rule  of  construction  which  obtains  in  re- 
gard  to  devises  during  widowhood  applies  to  those  which  are 
made  to  depend  upon  the  first  devisee  not  becoming  bankrupt 
or  insolvent,  and  that  upon  the  happening  of  such  an  event  the 
devise  over  shall  take  effect.  It  seems  that  the  true  construc- 
tion is  that  upon  the  determination  of  the  intervening  estate, 
either  by  bankruptcy,  insolvency,  or  death,  the  remainder  will 
take  effect.^ 

18.  Where  the  intervening  estate  and  the  devise  of  the  re- 
mainder in  fee  are  for  the  benefit  of  the  same  persons,  the  first 
estate  being  given  to  trustees  during  infancy,  coverture,  or  for 
some  6ther  special  purpose,  it  has  been  held  that  the  remainder 
will  vest  upon  the  decease  of  the  testator,  and  the  right  become 
absolute  upon  the  termination  of  the  intervening  estate  by  the 
death  of  the  devisee  during  minority .^^ 

'  Similar  views  have  been  adopted  in  some  analogous  cases,  where  the  de- 
vise was  not  strictly  of  this  class.  As  where  the  devise  was  to  the  executor  in 
trust  for  £.,  for  life ;  the  executor  being  directed  to  pay  her  the  rents  every  six 
months,  "  provided  that  if  E.  should  marry  "  then  over.  E.  died  without  ever 
having  married,  and  it  was  held  the  estate  over  tooic  effect.  Meeds  v.  Wood, 
19  Beav.  215.  And  in  Bainbridge  v.  Cream,  16  Beav.  25,  where,  in  a  similar 
case,  the  remainder  was  expressly  directed  to  be  distributed  among  such  persons 
as  should  be  the  survivors  of  a  class  at  the  death  of  the  tenant  for  life  or  widow- 
hood, and  the  estate  was  determined  by  marriage,  it  was  held  the  distribution  of 
the  remainder  must  be  made  immediately. 

"  1  Jarman,  763. 

"  Etches  0.  Etches,  S  Drew.  441. 

"  Grant's  Case,  cited  10  Co.  Rep.  50 ;  Phipps  v.  Ackers,  9  CL  &  Fin.  583. 
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14.  It  being  an  established  rule  that  all  remainders,  so  de- 
vised that  they  may  not  take  effect  at  the  determination  of  the 
particular  estate  upon  which  they  depend,  are  to  be  regarded  as 
void,  the  courts  have  manifested  considerable  ingenuity  in  pla- 
cing such  a  construction  upon  the  words  of  the  devise  as  to 
allow  of  the  remainder  taking  effect  at  the  determination  of 
such  intervening  estate,  in  whatever  mode  that  shall  occur. 
Thus,  where  the  testator  provided  that  his  land  should  be  held 
and  managed  by  his  executors  until  his  younger  son  came  of 
age,  and  then  that  it  should  go  in  fee  to  such  son,  his  heirs,  &o. 
The  son  died  at  nine  years  of  age,  and  the  court  held  that  the 
estate  took  effect  from  the  first,  as  a  vested  remainder,  to 
come  into  possession  upon  the  determination  of  the  intervening 
estate.?®  The  doctrine  of  Boraston's  case  seems  to  be  adopted 
in  many  of  the  American  states.^  And  a  devise  or  bequest 
upon  one  arriving  at  a  prescribed  age,  and  containing  a  provis- 
ion tliat  upon  failure  of  coming  to  such  age  the  same  to  go  to 
others  of  the  same  class,  does  not  create  a  vested  interest  until 
the  legatee  reach  that  age.^  But  a  devise  to  the  children  of  a 
person  living  creates  a  vested  remainder  in  the  children  in  esse, 
opening  to  let  in  those  subsequently  born ;  but  such  a  bequest 
of  personalty  is  contingent  and  joint,  admitting  of  survivorship.® 

"  Boraston's  Case,  3  Ca  Bep.  19.  And  the  same  rule  has  been  reaffirmed 
in  numerous  subsequent  cases.  Bromfield  v.  Crowder,  4  B.  &  P.  818  ;  Jackson 
V,  Marjoribanks,  12  Sim.  98 ;  Milroy  v.  Milroy,  14  Sim.  4S;  Parkin  v.  Knight, 
15  ib.  88.  The  cases  are  veiy  numerous  where  similar  constructions  have  been 
adopted.  See  Mansfield  v.  Dugard,  1  £q.  Ca.  Ab.  195,  pi.  4 ;  Morris  v.  Under- 
down,  Willes,  298  ;  Hayward  ».  Whitby,  1  Burr.  228 ;  Satterthwaitc  v,  Satter- 
thwaite,  1  Wm.  Bl.  519  ;  Wheedon  v.  Lea,  S  T.  B.  41 ;  Wight  v,  Cundall,  9  East, 
400;  Edwards  v.  Symons,  6  Taunt.  218;  Fanner  v.  Francis,  2  Bing.  151; 
Bevell  V.  Parker,  1  M.  &  Sel.  692  ;  1  Jarman,  (1861,)  764,  and  note;  Doe  v. 
Ewart,  7  Ad.  &  Ell.  686. 

*  Rerlin*s  Lessee  v.  Bull,  1  Dall.  1 75 ;  Hodgson  v.  Gremmil,  5  Rawle,  99, 
104 ;  Wells  v.  Bitter,  3  Whart.  208 ;  Cowdin  ».  Perry,  11  Pick.  508,  508. 

»  Cowdin  r.  Perry,  11  Pick.  503. 

"  Emerson  v.  Cutler,  14  Pick.  108;  Nash  v.  Cutler,  16  Pick.  491;  Dingley 
V,  Dingley,  5  Mass.  Bep.  585  ;  Boone  v.  Dyke's  Legatees,  8  Mon.  529,  587. 
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« 

And  such  a  devise  to  the  testator's  daughter  C^  for  life,  and  after 
ber  death  unto  and  among  every  such  child  and  children  as  she 
shall  have  lawfully  begotten  at  the  time  of  her  death,  gave  a 
Tested  remainder  to  all  the  children  of  C,  living  at  the  date  of 
the  devise  and  the  death  of  the  testator,  and  that  the  child  of 
one  who  died  during  the  life  of  the  mother  was  entitled  to  the 
share  of  its  parent.^ 

15.  But  it  is  not  regarded  as  important  to  the  adoption  of  this 
construction,  favcnring  the  absolute  vesting  and  possession  of  the 
remainder  upon  the  determination  of  the  prior  estate,  in  any 
mode,  that  such  prior  estate  should  be  for  the  benefit  of  the  same 
person  for  whom  the  remainder  is  provided.  The  same  course 
of  construction  has  been  adopted  where  the  intermediate  estate 
was  for  others.^ 

16.  The  same  principle  of  construction  is  applied  to  that  class 
of  cases  where  the  remainder,  in  terms,  seems  to  be  made  to 
depend  upon  the  prior  estate  having  taken  effect,  but  which,  in 
fact,  does  not  occur  in  the  particular  cases.^  And  where  a  be- 
quest is  made  in  trust  to  pay  the  interest  to  the  separate  use  of 
A,  for  life,  and  after  her  decease  the  capital  to  go  to  her  chil- 
dren, and  if  no  child,  to  her  husband  during  his  life  ;  ^^  and  from 
and  after  his  decease,  in  case  he  shall  become  entitled  to  such 
interestj  then  to  pay  the  principal  to  others ;  it  was  held  that 
although  the  husband  never  became  entitled  to  the  income,  hav- 
ing deceased  before  his  wife,  that  the  devise  over  was  good,  the 
condition  in  regard  to  the  husband  taking  being  inserted,  not  as 
an  express  condition  upon  which  alone  the  estate  over  should 
take  effect,  but  only  as  fixing  the  limit  before  which  the  estate 
over  should  not  take  efiect,  provided  the  estate  should  ever  come 

"  Doe  (L  Barnes  v.  Frovoost,  4  Johns.  61.  Mr.  Justice  Spencer  dissented 
from  ibis  decision',  upon  the  ground  that  the  children  living  at  the  death  of  the 
mother  only  were  entitled  to  the  remidnder,  and  consequently  it  was  contingent, 
which  seems  the  more  natural  construction  of  the  words  used. 

"*  1  Jarman,  765. 

*  Webb  V.  Hearing,  Cro.  Jac.  415 ;  Anon.  2  Vent.  S68. 
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to  him.  The  language  of  Sir  William  Grants  M.  B.,  is  specially 
applicable  to  all  similar  cases.  The  words  will  bear  that  con- 
struction, and  the  reason  of  the  thing  seems  to  require  it.^  And 
the  same  learned  judge  held  a  similar  view  in  MasseyV. Hud- 
son.^ But  there  are  many  cases  ^  where  a  more  strict  con- 
struction has  been  held,  i^nd  the  estate  over  has  been  defeated 
by  the  happening  of  an  event  not  in  the  mind  of  the  testator  at 
the  tinie  of  making  the  provision.  Thus,  where  bequests  over 
were  made  dependent  upon  the  following  provision :  *'  And  if 
my  son  shall  die  leaving  my  wife,  without  leaving  a  widow  or 
any  child,"  and  the  son  died  without  leaving  a  widow  or  child, 
but  not  '^  leaving  the  testator's  wife,"  she  having  already  de- 
ceased, it  was  held  that  the  bequests  over  failed,  the  Master  of 
the  Bolls  assigning  a  reason  very  common  in  the  mouth  of  Eng- 
lish judges,  but  very  rare  with  Americans  anywhere :  ^^  I  am 
afraid  I  must  decide  against  the  legatee.  I  am  perfectly  satis- 
fied as  to  the  intention,  but  it  is  not  sufficiently  expressed  to 
enable  me  to  execute  it."  And  subsequently,  he  says,  ^'  Can  I 
reject  these  words,  ^  leaving  my  wife '  ? "  which  the  learned  judge, 
at  that  time,  seemed  to  regard  as  an  argument  altogether  invin- 
cible :  yet  involving,  perhaps,  no  greater  obstacle  in  the  way  of 
doing  both  himself  and  the  case  justice,  by  deciding  according 
to  his  acknowledged  convictions  of  truth,  than  what  he  had 
before  overcome  in  cases  almost  innumerable ;  but  which  has 
proved  much  more  formidable  in  later  English  cases  than  in 
those  of  an  earlier  date.  It  is  perhaps  inpossible  for  any  one 
to  pursue  always  the  precise  line  of  trutli  and  propriety.  But 
it  may  be  safe  to  affirm,  that  where  a  judge  can  fairly  say,  that, 
from  the  words  of  the  wUl^  as  applied  to  the  subject-matter,  tak- 

"  Fearsall  v.  Simpeon,  15  Yesey,  29. 

*  2  Mer.  130.  And  the  following  cases  lend  to  illustrate  and  confirm  the 
same  view.  Key  v.  Key,  4  DeG.,  M.  &  6.  73 ;  Wright  v.  Wright,  21  L.  J. 
Ch.  775;  Walmsley  v.  Vaughn,  1  DeG.  &  J.  114;  Tuer  v.  Turner,  IS  Beav. 
1S5. 

"  Holmes  v.  Cradock,  3  Vesey,  317. 
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ing  into  consideration  such  surrounding  circumstances  as  are 
admissible  in  aid  of  the  construction,  he  is  satisfied  that  it  was 
the  intention  of  the  testator  to  give  a  legacy  or  devise  to  a  par- 
ticular person,  in  a  given  event,  which  has  occurred,  it  is  quite 
unnecessary  for  him  to  affect,  or  to  feel  reserve  in  regard  to  his 
right  to  do  so.  He  is  then  bound  to  do  so  by  every  principle  of 
law  and  of  reason,  and  his  refusal  to  do  so  must  be  attributable 
to  some  unfortunate  infirmity.  But  there  are  a  large  number  of 
cases  where  the  conviction  of  the  intention  of  the  testator  comes, 
not  from  the  words  of  the  will,  but  from  conjecture,  or  from  ex- 
trinsic circumstances,  not  admissible  in  proof,  where  forward- 
ness to  act  upon  such  mere  surmise  might  justly  characterize 
any  one  assuming  to  do  so,  as  rash  at  least,  if  not  something 
more.  The  case  last  referred  to,  and  that  of  Scott  v.  Gham- 
berlayne,^  may  fairly  illustrate  the  point.  .  In  the  latter  case  the 
testator  bequeathed  both  real  and  personal  estate  to  A,  and  in 
case  of  his  death  under  twenty-one  without  leaving  issue,  to  B, 
and  made  a  codicil  confirming  the  will  in  every  respect,  except 
that  A  shall  not  be  entitled  before  twenty-five.  A  died  after 
twenty-one  and  before  twenty- five,  without  leaving  issue,  and  it 
was  held  that  B  had  no  title.^ 


»  3  Vesey,  802. 

*  By  comparing  the  cases  of  Holmes  p.  Cradock,  3  Vesey,  817,  and  Scott  ». 
Chamberlayne,  supra,  both  of  which  were  decided  by  Sir  R.  P.  Arden^  after- 
wards Lord  Ahanleyy  M.  R.,  with  the  cases  of  Pearsail  v,  Simpson,  15  Vesey, 
29,  and  Massey  v.  Hudson,  2  Mer.  180,  upon  similar  questions,  and  under  a  very 
similar  state  of  facts,  both  of  which  were  decided  by  Sir  William  Grants  M.  R., 
whose  chief  praise  consisted  in  always  attempting  to  do  justice  according  to  laWj 
we  shall  obtain  a  tolerably  clear  view  of  the  distinction  between  those  eminent 
jurists  and  judges  and  another  class  who  seem  specially  to  glory  in  doing  justice 
in  spite  of  the  law.  Three  classes  will  embrace  most  of  the  cases  in  the  books. 
1.  Those  where  the  aim  seems  to  have  been  mainly  to  see  that  the  law  was 
maintained  inviolate.  2.  Those  where  the  aim  seems  to  have  been  to  reach  the 
justice  of  the  case  by  a  kind  of  blind  intuition,  without  much  comprehension  of 
the  processes  by  which  it  could  be  made  consistent  either  with  the  principles  or 
the  decided  cases  of  the  law.    3.  Those  where  the  aim  seems  to  have  been  to 
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17.  The  result  of  the  cases  upon  this  subject  is  very  clearly  and 
satisfactorily  summed  up  by  Sir  W»  Page  Wood^  Vice-Chancellor, 
in  a  recent  case.  '^  The  true  way  of  testing  limitations  of  that 
nature  is  this  :  Can  the  words,  which  in  form  import  contingency, 
be  read  as  equivalent  to  ^  subject  to  the  interests  previously 
limited.'  Take  the  simplest  case:  a  limitation  to  A  for  life, 
remainder  to  B  for  life,  and,  upon  the  decease  ot  'R^  if  A  be 
dead^  then  to  C  in  fee.  There  the  limitation  to  C  is  apparently 
made  contingent  on  the  event  of  A  dying  in  the  lifetime  of  B. 
Nevertheless,  inasmuch  as  the  condition  of  A's  death  is  an 
event  essential  to  the  determination  of  the  interest  previously 
limited  to  him,  the  court  reads  the  devise  as  if  it  were  to  A  for 
life,  remainder  to  B  for  life,  and  on  B's  death,  subject  to  A^s  life 
interest^  if  any^  to  G  in  fee.  That  is  an  intelligible  principle  of 
construction,  but  in  order  to  its  application,  the  condition  upon 
which  the  limitation  over  is  made  dependent  must  involve  no 
incident  but  what  is  essential  to  the  determination  of  the  inter- 
ests previously  limited.  For  instance,  if  the  limitation  be  to  A 
for  life,  remainder  to  B  for  life,  and  if  at  the  death  of  B,  A  shall 
have  died  ^  under  tlie  age  of  twenty-one,'  or,  ^  and  if  at  the  death 
of  B,  A  shall  have  died  without  leaving  children,'  then  to  0 
in  fee,  here,  in  either  case  room  is  left  for  contingency.  The 
condition  of  A's  dying  in  the  first  case  under  twenty-one,  and 

reach  the  absolute  and  perfect  justice  of  the  case,  in  all  particulars,  but  without 
any  infringement  of  the  most  approved  rules  and  principles  of  law.  And  those 
judges  who  succeed  in  bringing  the  greatest  number  of  cases  into  the  last  cate- 
gory must  be  pronounced,  upon  the  whole,  the  most  successful.  And  we  hare  no 
purpose  of  placing  Lord  Alvanley  in  either  of  the  two  former  categories,  lor  he 
was,  in  the  main,  within  the  range  of  his  own  sphere  of  comprehenaon,  a  most 
excellent  judge,  and  that  is  all  which  any  one  can  do.  But  we  may  be  allowed 
to  say,  without  any  implied  reflection  upon  any  one,  that  there  will  be  but  one 
opinion  in  regard  to  placing  Sir  WiUiam  Grant  among  the  most  eminent  of 
modem  equity  judges.  And  we  venture  to  affirm  that  it  will  be  difficult  to  find 
a  single  case  determined  by  him,  where  there  occurred  any  serious  departure 
from  either  precedent  or  principle,  or  where  any  marked  injustice  was  suffered, 
which  is  certainly  a  great  praise  to  be  earned  by  any  one. 
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in  the  second  without  leaying  children,  is  an  event  which  may  or 
may  not  have  happened,  when  the  life-estate  in  A  and  B  are 
determined ;  and  until  it  has  happened,  the  limitation  over  is 
contingent,  not  merely  in  appearance  but  actually.  To  these 
cases,  therefore,  the  principle  of  construction  we  have  referred  to 
would  obviously  not  apply."  ** 

18.  Where,  theriefore,  the  devise  is  to  a  person,  when  or  if  he 
shall  live  to  attain  a  certain  age,  or  at  a  certain  age,  this  stand- 
ing alone  would  be  contingent ;  yet  if  it  be  followed  by  a  limi- 
tation  over  if  he  shall  die  before  a  certain  age,  this  is  regarded 
as  explanatory  of  the  nature  of  the  estate  which  it  was  intended 
the  devisee  should  take  upon  arriving  at  the  age  named,  i.  e. 
that  it  should  then  become  absolute  and  indefeasible  ;  the  inter- 
est, thertfore,  in  such  cases,  is  held  to  vest  upon  the  decease  of 
the  testator.  And  a  devise  over  always  supplies  an  argument 
in  favor  of  the  prior  devisee  or  devisees  taking  a  vested  inter- 
est.® Where  the  devise  over  is  made  dependent  upon  the  first 
devisee  dying  before  he  come  of  age,  or  without  issue,  or  any 
similar  event,  it  is  considered  that  the  devise  is  equivalent  to  a 
provision  that  the  first  donee  shall  take  an  immediate  vested 
interest,  liable  to  be  defeated  by  the  happening  of  the  contin- 
gency named,  or  if  it  do  not  happen,  the  estate  then  to  become 
absolute  and  indefeasible.^  And  it  seems  to  make  no  difference 
whether  there  is  any  provision  for  the  first  devisee  to  take  an 
immediate  benefit  from  the  use  or  not.^  And  there  will  be  no 
difference  in  this  respect,  whether  the  devise  in  the  first  instance 
be  to  an  individual  or  to  a  class.^  And  it  seems  to  be  imma- 
terial, in  this  respect,  whether  the  estate  over  is  given  upon  the 


*^  Maddison  v.  Chapman,  4  K.  &  J.  709,  719. 

"  Smither  v,  Willock,  9  Vesey,  288 ;  Peyton  v.  Bury,  2  P.  Wms.  626  ;  Mar- 
kin  V.  Phillipflon,  8  My.  &  K.  257. 

'^  Edwards  v.  Hammond,  8  Lev.  182 ;  2  Show.  89S. 
**  Doe  d.  Hunt  v.  Moore,  14  East,  601. 
«  Doe  d.  Boake  v.  Nowell,  1  M.  &  Sel.  827. 
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first  devisee  not  coming  of  age,  dying  without  issue,  &c.,  or 
wliether  some  other  fact  be  coupled  with  that,  as  his  brother  A 
surviving  him.^* 

19.  And  the  same  rules  of  construction  in  this  respect  apply, 
wliether  the  conveyance  is  direct  or  through  the  intervention  of 
trustees.^  The  case  of  Phipps  v,  Williams,®  is  an  important 
and  somewhat  of  a  leading  case  upon  two  questions  intimately 
connected  with  this  subject,  and  very  nearly  related  to  each 
other,  in  regard  to  both  of  which  the  Vice-Chancellor  here  ex- 
presses a  very  clear  opinion.  1.  That  the  devise  of  the  legal 
estate  vesting  the  inheritance  in  trustees,  who  are  required  to 
convey  the  estate  according  to  the  directions  of  the  will,  can 
make  no  possible  difference  from  one  where  the  interest  is  pro- 
vided by  the  will,  to  take  effect  directly,  without  the  intervention 
of  trustees.  2.  That  if  the  intermediate  devisee  is  required  to  do 
some  positive  act,  besides  what  is  merely  accidental,  and  not 
under  his  control,  in  order  to  the  conveyance  of  the  estate  by  the 
trustees  to  him,  then  it  cannot  be  regarded  as  a  vested  estate 
until  after  the  happening  of  the  event  and  compliance  with  the 
other  requirements  named  in  the  will,  which  in  this  case. was 
giving  security  for  the  punctual  payment  of  annuities  charged 
upon  the  estate. 

20.  But  where  the  testator  provides  that  the  intermediate 
devisees  shall  not  take  vested  estates  until  arriving  at  certain 
ages,  or  the  happening  of  other  events,  it  must  be  so  construed, 
notwithstanding  the  words  would  otherwise  be  regarded  as 
creating  a  vested  interest.®  In  Bland  v.  Williams,*^  Sir  John 
Leach^  M.  R.,  said :  ^'  Whether  in  a  gift  of  this  nature  the  time 
of  vesting  is  postponed,  or  only  the  time  of  payment,  depends 
altogether  upon  the  whole  context  of  the  will."     And  in  this 

»  Bromfield  v.  Crowder,  4  B.  &  P.  SIS. 

*'  1  Jannan,  770. 

"  5  Sim.  44  ;  8.  c.  Nom.  Phipps  t;.  Ackers,  9  CL  &  Fin.  588. 

"  Russel  V.  Buchanan,  7  Sim.  628. 

«>  3  My.  &  K.  411. 
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case  it  was  held  that  a  devise  to  trustees,  with  direction  to  apply 
so  much  of  the  income  as  might  be  necessary  for  the  mainten- 
ance and  education  of  the  children  of  tlie  testator's  daughters, 
until  they  should  respectively  attain  the  age  of  twenty-four,  and 
then  to  divide  the  principal  equally  among  them,  with  a  gift 
over  in  case  any  of  them  should  die  under  twenty-four,  without 
leaving  issue,  created  a  present  vested  interest,  with  an  execu- 
tory bequest  over  in  the  event  named.  It  was  decided  by  Sir 
William  Grrantj  M.  R.,*^  that  where  there  is  no  gift  except  by  a 
direction  to  transfer  an  estate  ''  from  and  after  "  a  given  event, 
the  vesting  must  be  postponed  until  after  that  event  has  hap- 
pened, unless  from  particular  circumstances  a  contrary  intention 
is  to  be  coUected.^^  And  where  the  testator  provides  that  the 
devisees  shall  take  a  vested  interest,  upon  the  happening  of  a 
certain  event,  this  is  regarded  as  raising  a  sufficient  implication 
against  their  taking  a  present  vested  interest.^ 

^  Leake  v.  Robinson,  2  Mer.  363. 

^  But  in  thifl  case  there  were  posiliYe  obstacles  in  the  way  of  regarding  the 
estate  as  vested  at  an  earlier  date,  inasmuch  as  the  children  attaining  the  age 
of  twenty-fiye,  the  event  named,  were  to  take  the  whole,  there  being  no  pro- 
vision for  the  issue  of  such  children  as  died  before  that  age. 

^  Glanvill  v.  Glanvill,  2  Mer.  38;  Comport  v.  Austen,  12  Sim.  218,  246; 
Wakefield  v.  Dyott,  4  Jur.  n.  8. 1098.  A  question  has  sometimes  arisen,  whether, 
when  the  vesting  of  a  bequest  is  directed  to  take  effect  only  upon  the  happening 
of  a  certain  event,  the  word  *'  vest "  is  used  in  its  strict  legal  sense,  or  only  in 
the  popular  sense,  as  equivalent  to  "  be  paid,"  or  become  ^  indefeasible."  If  the 
testator  has  in  other  parts  of  the  will  treated  the  fund  as  belonging  to  the  lega- 
tee, and  spoken  of  his  share  of  it  before  the  period  named  for  its  vesting,  it  may 
be  regarded  that  vesting  is  referred  to  in  the  sense  of  payable  or  becoming 
indefeasibie.  Berkeley  v,  Swinburne,  16  Sim.  275;  Poole  v,  Bott,  11  Hare,  33 ; 
Walker  v.  Simpson,  1  Kay  &  J.  713.  And  where  the  testator  has  given  over 
the  fund  in  case  the  legatee  die  before  the  time  named,  without  issue,  or  in  any 
other  special  circumstances,  thus  indicating  a  purpose  that  if  he  die  before  that 
period,  in  any  other  circumstances,  it  is  still  to  be  treated  as  his,  the  word  '*  vest '' 
must  be  understood  in  some  secondary  sense.  Taylor  v.  Frobisher,  5  DeG. 
&  S.  191.  Lord  Hardtoicke  seems  to  use  the  word  "  vest"  in  this  secondary 
sense,  in  Haughton  v,  Harrison,  2  Atk.  It.  329.    See  also  Be  Blakemore's  Setde- 
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21.  It  seems  not  to  be  regarded  as  decisive  whether  there  be 
a  devise  over  or  not,  although  some  of  the  cases  intimate  an 
opinion  that  this  is  a  circumstance  in  favor  of  the  construction 
of  an  immediate  vested  interest.  But  in  Snow  v.  Poulden,^ 
Lord  Lanffdalej  M.  R.,  held  that  this  circumstance  formed  no 
obstacle  to  an  immediate  vesting  of  the  estate.  But  where  the 
person  is  not  in  esse,  at  the  decease  of  the  testator,  upon  whom 
the  estate  is  devolved  upon  certain  terms,  there  can  be  no  imme- 
diate vesting.*^  The  English  judges  and  textrwriters,^  as  before 
stated,  seem  to  regard  the  fact  of  an  estate  over  being  given,  upon 
the  event  named,  as  favoring  the  conclusion  that  the  first  estate 
was  intended  to  vest  immediately.  There  is  no  doubt  such  devise 
over  often*  contains  words  and  provisions  the  better  enabling  the 
court  to  determine  the  intention  of  the  testator  in  regard  to  the 
vesting  of  the  estate  in  the  former  donee.  But  in  the  absence 
of  all  such  accidental  aid,  resulting  from  the  form  of  the  devise 
over,  it  has  always  seemed  to  us  that  the  fact  that  the  testator 
made  no  devise  over,  especially  in  the  case  of  the  first  provision 
being  for  children,  was  a  circtlmstance  of  very  considerable 
weight  in  favor  of  the  first  estate  vesting  immediately,  and 
treating  the  after-provision  in  regard  to  coming  into  possession 
of  the  same  at  some  future  period,  as  having  reference  solely  to 
a  delay  of  the  full  possession  and  enjoyment  of  the  same.  The 
fact  that  the  testator  makes  no  provision  in  regard  to  the  dispo- 
sition of  the  estate,  provided  the  event  named  for  the  devisee 
coming  into  full  possession  never  occurs^  shows  very  satisfac- 

ment,  20  Beav.  214 ;  Be  Morse's  SetilemeDt,  21  id.  174  ;  Rowland  v.  Tawney, 
26  id.  67. 

*^  1  Eeene,  1S6. 

^  Duffield  V,  Elwes,  2  Sim.  &  Stu.  544.  This  was  a  devise  to  the  son  of  the 
testator's  daughter,  who  should  first  take  the  name  of  Elwes,  Mrs.  Duffield  the 
daughter  having  no  son  at  the  death  of  the  testaUnr.  The  Master  of  the  RoUs, 
Sir  John  Leach,  held  that  her  eldest  son  took  a  vested  interest,  but  this  decision 
was  reversed  in  the  House  of  Lords.    Duffield  v.  Duffield,  S  Bligh,  n.  s.  269. 

**  1  Jarman,  773,  and  cases  cited. 
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torilj  that  it  was  not  in  the  mind  of  the  testator  to  create  a  con- 
tingent estate,  since  the  very  fact  of  doing  so  would  suggest 
the  propriety  of  some  provision  for  the  disposition  of  the  estate, 
in  the  event  of  that  contingency  not  happening,  as  no  one 
making  a  will  would  purposely  leave  property  undisposed  of.*^ 
22.  But  in  Festing  v.  AUen,*^  whei-e  the  Court  of  Exchequer 
gave  an  opinion  upon  a  case  sent  for  that  purpose  from  the 
Court  of  Chancery,  by  Sir  /.  Wigram,  V.  C,  it  was  decided  that 
the  devise  of  j^eal  estate  to  the  testator's  daughter,  and  after  her 
death  to  such  of  her  children  as  should  attain  the  age  of  twenty- 
one  years,  created  only  a  contingent  remainder  in  the  children, 
.and  they  all  being  under  the  age  of  twenty-one  years,  at  the 
decease  of  the  daughter,  could  not  take  immediately,  and  con- 
sequently the  estate  in  remainder  was  defeated,  not  only  as  to 
such  children,  but  as  to  all  others  having  contingent  remainders 
dependent  upon  the  determination  of  their  estate.  Baron  Rolfe 
said,  '^  The  gift  is  not  to  the  children  of  Mrs.  Festing,  but  to  the 
children  who  shall  attain  twenty-one ;  and  no  one  who  has  not 

**  *This  question  of  the  effect  of  the  deTise  over  showing  a  purpose  in  the  tes- 
tator not  to  diyest  the  estate  until  afler  the  failure  of  the  first  devisee  to  comply 
with  the  conditions  or  terms,  attached  to  his  estate,  will  be  found  to  hare  been 
discussed  to  some  extent  in  the  following  cases :  Bland  r.  Williams,  3  My.  &  K. 
411 ;  Davies  v.  Foster,  5  Beav.  201 ;  Bree  v.  Perfect,  1  Coll.  128.  See  also 
Harrison  v.  Grim  wood,  12  Beav.  192.  But  in  Yawdry  v,  Geddes,  1  Russ.  & 
My.  20%,  Sir  John  Leach,  M.  R.,  does  not  seem  to  place  much  stress  upon  a  gift 
oyer;  and  where  the  interest  in  the  estate  is  given  in  the  interim,  it  is  here  ad- 
mitted, the  effect  of  that  circumstance  in  favor  of  an  immediate  vesting  is  en- 
tirely removed,  by  a  gift  over  in  the  event  of  the  first  devisee  dying  ^fore  a 
particular  period.  See  also  Mackell  t;.  Winter,  8  Yesey,  236 ;  Barker  v.  Lea, 
Turn.  &  Russ.  413. 

The  precise  form  of  the  argument  in  favor  of  vesting  to  be  deduced  fix)m  a 
gift  over  is,  that  the  gift  over  being  made  to  depend  upon  particular  events 
named,  the  presumption  is  that  in  every  other  event  the  estate  was  intended  to 
remain  in  the  first  taker.  But  this  form  of  the  argument  seems  to  us  to  be  in- 
creased, where  no  estate  over  is  given  ^  for  in  that  case  it  may  well  be  said,  the 
testator  intended  the  estate  to  vest  absolutely  in  the  last  donee  named. 

«  12  M.  &  W.  279  ;  8.  C.  5  Hare,  573. 
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attained  the  age  of  twenty-one  years  is  an  object  of  the  testa- 
tor's bounty,  any  more  than  a  person  who  is  not  a  child  of  Mrs. 
Festing."     But  this  case  has  been  seriously  questioned.^^ 

23.  But  the  rule  is  stated  with  clearness  by  Vice-Chancellor 
Wigram^  thus  :  "  There  are  two  classes  of  cases,  under  one  or 
the  other  of  which  the  present  case  must  fall."  The  one  **  is 
where  the  devise  is  to  a  party  at  a  given  age,  and  the  property 
is  given  over  if  the  devisee  dies  under  that  age.  The  other  is 
where  the  description  of  the  devisee  is  such  as.  to  make  the 
given  age  part  of  that  description.  In  cases  of  the  former  class 
the  court  has  discovered  an  intention  expressed  in  the  will,  that 
the  first  devisee  shall  take  all  that  the  testator  has  to  give, 
except  what  he  has  given  to  the  devisee  over ;  and  in  order  to 
give  effect  to  that  intention  has  held,  by  force  of  the  language 
of  the  will,  that  the  first  devise  was  not  contingent,  but  vested, 
subject  to  .be  divested,  upon  the  happening  of  the  event  upon 
which  the  property  is  given  over.  Phipps  v.  Ackers.^^  In  the 
second  class  the  court  has  held  the  devise  contingent  upon  the 
ground  that  no  one  could  claim  who  could  not  predicate  of 
himself  that  he  was  of  the  age  required  ;  that  otherwise  he  did 
not  answer  the  entire  description.  Festing  v.  Allen."  ^  The 
learned  judge  said  it  was  not  material  to  discuss  whether 
greater  violence  to  the  probable  intention  of  the  testator  was 
done  in  the  one  class  or  the  other.  It  was  certain  the  two 
classes  of  cases  were,  in  principle,  widely  different  from  each 
other. 

24.  The  same  distinction  is  made  by  Vice-Chancellor  ^ad- 
welly  in  the  case  of  Newman  v,  Newman.^  There  was  in 
Boraston's  case,^  said  •  the  learned  judge,  and  in  the  other 
cases  of  the  same  class,  first  a  gift  to  the  party  intended  to  take, 

•  Post,  pi.  29  and  note. 
»  Bull  V.  Pritchard,  5  Hare,  667. 
'  «  9  CI.  &  Fin.  588. 
"  10  Sim.  51. 
»  8  Co.  Rep.  19. 
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and  then  followed  the  words,  "  at,  if,  or  when  "  the  party  shall 
attain  a  particular  age,  and  it  was  held  these  words  were  used 
merely  to  point  out  the  time  when  the  devisee  was  to  take  in 
possession.  But  in  the  present  case,  there  is  no  gift,  except  to 
such  of  the  testator's  grandchildren  as  shall  sustain  the  charac- 
ter of  attaining  the  age  of  twenty-four.  The  attaining  that  age 
is  part  of  the  requisite  characteristic  of  the  original  taker.^ 

25.  But  in  the  recent  case  of  Stead  v.  Piatt, ^  where  the 
devise  was  in  trust  for  the  maintenance,  education,  and  bringing 
up  of  the  testator's  four  children,  until  they  should  severally 
attain  the  age  of  twenty-five  years,  at  which  time,  and  as  they 
should  severally  attain  that  age,  the  testator  devised  and  be- 
queathed, ^*'  unto  such  of  his  said  children  as  should  attain  that 
age,  each  one  fourth  of  the  whole  estate  in  fee,  with  a  gift  over 
to  tlie  survivor  or  survivors,  if  any  of  his  children  should  die 
without  issue,  either  before  or  after  attaining  that  age,  it  was 
held,  that  nothing  vested  in  any  child  dying  before  attaining  the 
age  of  twenty-five. 

26.  It  must  be  confessed  that  the  more  recent  English  cases 
manifest  a  decided  inclination  to  disregard  these  mere  formal 
distinctions  in  regard  to  the  particular  phraseology  adopted  by 
the  testator,  in  defining  the  period  at  which  his  estates  should 
vest  absolutely  in  possession  in  the  devisee,  and  to  treat  all  such 
cases  as  creating  an  equitable  vested  estate,  in  the  first  donee, 
from  the  death  of  the  testator  ;  and  to  regard  the  delay  in  regard 

^  This  same  distinction  is  taken  with  more  or  less  distinctness  in  a  considera- 
ble number  of  other  cases.  Daffield  v,  Duffield,  S  Bligh,  n.  s.  260 ;  s.  c.  1  D  & 
CL  268,  314.     See  also  Wills  v.  Wills,  1  Dr.  &  War.  439. 

In  Watson  v,  Hayes,  5  My.  &  Cr.  125,  the  distinction  is  recognized  as  well 
established,  that,  even  in  the  class  of  cases  where  the  gift  itself  seems,  in  terms, 
to  be  made  contingent  upon  the  donee  arriving  at  a  certain  age,  if  the  entire 
income  of  the  fund  be  secured  to  the  donee,  in  the  mean  time,  this  will  be  re- 
garded a  circumstance  sufficiently  controlling  to  fix  it  with  the  character  of  a 
Tested  devise. 

»  18  Beav.  60. 
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to  full  possession  and  enjoyment  as  merely  the  postponement 
of  the  exclusive  control  of  the  use  by  the  devisee.  Thus  in 
Doe  d.  Bills  v,  Hopkinson,^  although  the  court  profess  to  go 
upon  the  particular  phraseology  of  the  instrument,  it  is  apparent 
the  case  might  have  been  ruled  in  favor  of  the  contingent  quality 
of  the  devise,  had  it  not  been  for  the  obvious  disappointment  of 
the  general  purposes  of  the  testator  consequent  upon  such  a 
course,  which  induced  the  court  to  hold  that  the  estate  vested 
immediately  in  the  first  donees,  subject  to  be  divested  upon  the 
failure  of  lawful  issue. 


"*  5  Q-  B.  223.  A  bequest  to  the  widow  of  the  residue  of  the  estate  for  her 
life,  to  be  expended  in  the  maintenance  of  herself  and  her  children,  and  after 
her  decease  unto  and  among  the  children  of  the  testator,  to  be  paid  to  them  as 
they  shall  severally  attain  the  age  of  twenty-one  years,  with  benefit  of  survivor- 
ship, gives  a  vested  interest  to  each  child  upon  attaining  that  age,  and  the  sur- 
vivorship has  reference  to  that  age.  But  those  who  attain  twenty-one  cannot 
demand  their  shares  without  indemnifying  the  mother  against  any  deficiency  as 
to  the  maintenance  of  herself  and  the  remaining  children  under  age.  Beny  v, 
Bryant,  8  Jur.  n.  s.  69. 

In  the  recent  case  of  Richardson  v.  Robertson,  (6  L.  Times,  N.  s.  75,)  in  the 
House  of  Lords,  the  question,  as  to  what  period  survivorship  is  to  be  reckoned, 
was  much  discussed  in  a  case  where  the  testator  gave  a  life-estate  in  his  funds, 
the  principal  at  the  expiration  of  the  life-estate  to  be  divided  among  several,  and 
if  any  die  then  the  survivors,  without  specifying  the  time  of  survivorship,  and  it 
was  held  that  it  must  be  referred  to  the  time  of.  distribution  at  the  expiration  of 
the  life-estate,  unless  there  was  something  in  the  will  pointing  to  a  different 
period ;  and  that  it  being  in  the  will  referred  to  the  time  of  the  estate  vesting, 
could  make  no  difference ;  that  the  word  "  vest "  means  prima  facie  *'  come  into 
possession,"  and  not  *'  accrue  in  point  of  interest."  We  doubt  if  this  is  the  com- 
mon understanding  of  the  word  **  vest"  But  where  the  distribution  of  an  estate 
is  deferred  until  those  entitled  to  the  estate  over  attain  the  age  of  twenty-one, 
with  right  of  survivorship,  no  estate  vests  until  that  time,  and  it  must  be  accu- 
•  mulated,  in  the  mean  time,  after  the  termination  of  the  life-estate.  Bull  v,  Jones, 
31  Law  J.  Ch.  858.  But  where  the  income  is  directed  to  be  applied  to  the 
maintenance  of  the  legatees  before  the  period  of  distribution,  that  will  be  con- 
strued as  a  vesting  of  the  estate  from  the  time  of  such  application,  or  the  termi- 
nation of  the  prior  estate,  if  any.    Bell  v.  Cade,  31  Law  J.  Ch.  383. 


§  64.]  LEGACIES  VESTED  OR  CONTINdENT.  611 

27.  In  the  recent  case  of  Riley  v.  Gamett,^^  where  the  devise 
was  to  trustees  to  pay  the  income  to  a  married  woman  during 
life,  and  after  her  death  in  trust  for  all  her  children  who  should 
attain  the  age  of  twenty-one  years,  or,  being  daughters,  should 
marry,  their  heirs  and  assigns  forever  as  tenants  in  common ; 
it  was  held  to  give  vested  estates  to  all  the  children  as  they 
came  into  existence,  subject  to  be  divested  upon  their  dying 
under  twenty-one,  and,  if  daughters,  unmarried.  The  Yice- 
Ghancellor,  Knight  Bruce,  said,  ^'  I  am  of  opinion  that,  accord- 
ing to  the  true  construction  of  the  will,  upon  the  authorities 
preceding  and  including  Doe  v.  Nowell,^  there  is  an  immediate 
equitable  devise  to  all  the  children  ....  subject  to  the  contin- 
gency of  their  estates  being  divested  upon  their  death  in  mi- 
nority." 

'28.  And  in  a  still  more  recent  case  this  subject  is  extensively 
considered  and  the  cases  examined  with  great  care  and  thor- 
oughness by  Vice-Chancellor  StuartJ^  and  many  of  the  former 
ai^uments  and  refinements  in  favor  of  contingency  were  here 
rejected.  In  this  case  the  devise  was  to  trustees  for  the  use  of 
A  for  Ufe,  remainder  to  all  and  every  of  his  child  or  children 
who  shall  attain  twenty-one,  as  tenants  in  common  in  fee,  with 
an  intermediate  limitation,  and  then  over.  It  was  held,  that 
upon  the  death  of  A,  leaving  one  child,  an  infant,  such  child 
took  a  vested  estate  in  fee-simple,  liable  to  be  divested  upon  his 
dying  under  twenty-one. 

29.  It  was  also  here  held,  that  words  of  contingency  have  no 
more  invincible  control,  when  applied  to  the  description  of  a 
person,  than  when  applied  to  the  description  of  an  event,  and 
that  the  case  of  Festing  v,  Allen,^  was  unreconcilable  with  the 
decision  of  the  House  of  Lords,  in  Randall  v.  Doe,  and  other 

"  8  DeG.  &  SxxL  629. 
"  1  Man.  &  Sel,  327. 
"  Browne  v.  Browne,  3  Sul  &  Gif.  56S. 
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cases.®^  And  in  the  case  of  Ex  parte  Styan,*^  Vice-Chan cellor 
Wood  favors  the  same  construction,  saying,  it  is  a  question  of 
serious  difficulty,  whether  any  substantial  distinction  can  be 
made  between  a  gift  to  a  class  of  children,  if  they  shall  attain 
twenty-one,  and  a  gift  to  all  who  shall  attain  twenty-one." 

30.  There  can  be  no  question  the  tendency  of  the  more  recent 
decisions  is  clearly  in  favor  of  holding  all  estate  in  remainder 
vested  where  that  can  fairly  be  done  without  too  great  violence 
to  the  language  used.  It  was  at  one  time  doubted  whether  a 
devise,  after  the  payment  of  debts  charged  upon  the  land,  were 
not  a  contingent  estate  until  after  the  payment  of  debts,  but  it 
is  now  clearly  settled  otherwise.® 

81.  There  are  some  special  considerations  which  have  been 
held  to  affect  the  question  of  vesting,  which  may  properly  be 
referred  to  here.  Thus  where  the  will  provides  for  the  donee, 
who  is  to  take  the  estate  in  possession  at  a  certain  age,  to  enjoy 
the  income  of  it  during  the  intervening  period,  it  is  generally 
regarded  as  satisfactory  proof  that  the  testator  intended  the  de- 


^  The  case  of  Festing  v,  Allen,  is  discussed,  ante,  pi.  22,  n.  48.  And  RandoU 
V,  Doe  is  found  in  5  Dow,  202,  where  it  was  held  by  the  House  of  Lords  that  a 
devise  to  the  children  of  the  testator's  nephew  as  tenants  in  common  in  fee,  but 
if  such  nephew  should  die  without  issue,  or  such  issue  should  die  under  twentj- 
one  then  over,  all  the  children  of  such  nephew,  living  at  his  decease,  although 
not  of  full  age,  took  vested  interests,  liable  to  be  divested  by  their  decease  before 
twenty-one.  This  seems  to  be  the  rule  of  law  firmly  established  by  the  more 
recent  and  authoritative  decision  of  the  English  courts,  notwithstanding  the 
editors  of  the  last  English  edition  of  Jarman  seem  to  adhere  to  the  rule  laid 
down  in  Festing  v.  Allen,"  and  that  class  of  cases.  There  can  be  no  doubt  the 
present  inclination  of  the  English  courts  will  meet  wi£h  more  acceptance  in  the 
American  states  than  the  cases  thus  defended  by  Mr.  Jarman's  very  able  and 
learned  editors,  for  the  reason  that  they  are  more  in  conformity  with  the  general 
intent  of  testators,  and  less  influenced  by  strict  adherence  to  technical  construc- 
tions.   Ante,  §  45,  n.  42. 

"  Johns.  Eng.  Ch.  387. 

••  Carter  v.  Barnadiston,  1  P.  Wms.  505,  509 ;  b.  c.  8  Br.  P.  C.  Toml.  64; 
Bagshaw  v.  Spencer,  1  Ves.  Sen.  142  ;  ante,  §  45,  n.  42. 
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yisees  to  take  a  vested  interest  in  the  first  instance.  Sir  John 
Leachj  M.  R.,  said,  in  Vawdry  v.  Geddes :  ®  "  Where  interim 
interest  is  given  it  is  presumed  that  the  testator  meant  an  im- 
mediate gift,  because,  for  the  purpose  of  interest,  tlie  particular 
legacy  is  to  be  immediately  separated  from  the  bulk  of  the 
property ;  but  that  presumption  fails  entirely  when  the  testator 
has  expressly  declared  that  the  legacy  is  to  go  over  in  case  of 
the  death  of  the  legatee  before  a  particular  period."  And  Mr. 
Jarman  says,^  ^^  A  gift  of  interest  eo  nomine,  obviously  is  diffi- 
cult to  be  reconciled  with  the  suspension  of  the  vesting,  for 
interest  is  a  premium  or  compensation  for  the  forbearance  of 
principal,  to  which  it  supposes  a  title,  but  a  mere  allowance  for 
maintenance  out  of,  and  of  less  amount  than  the  interest,  has,  it 
seems,  no  such  influence  on  the  construction."  But  it  seems  to 
be  conceded,  that,  if  the  entire  interest  is  made  applicable  to 
maintenance,,  the  argument  in  favor  of  vesting  remains  in  full 
force.^ 
32.   So  a  direction  to  accumulate  the  interest  by  adding  it  to 


"  1  Russ.  &  M7.  208. 

**  1  Jarman,  802  (ed.  1861).  This  subject  is  discussed  in  numerous  cases, 
which  it  will  scarcely  be  necessary  to  review  here  in  detail.  The  result  of  all 
Uie  cases  seems  to  be  that  where  the  specific  interest  or  income  of  the  estate  is 
given  to  the  donee,  in  the  mean  time,  it  affords  the  most  satisfactory  evidence 
^t  the  testator  intended  to  give  the  corpus  of  the  estate,  but  only  deferred  the 
time  of  coming  into  possession,  since  the  income  would  scarcely  be  given  to  the 
donee  unless  the  title  of  the  whole  were  regarded  as  virtually  in  him.  And 
where  a  portion  of  the  interest  only  is  given,  or  for  a  portion  of  the  time,  or  a 
sum  sufficient  for  the  support  and  education  of  the  donee,  in  the  discretion  of 
the  trustees,  it  affords  a  less  conclusive  ground  of  inference  in  favor  of  the 
estate  vesting,  but  still  one  of  very  considerable  weight  The  cases  are  Cave  v. 
Cave,  2  Yem.  508  ;  Stapleton  v.  Cheele,  2  Vern.  673  ;  s.  c.  in  Prec.  in  Chan- 
cery, 318 ;  Fonereau  v.  Fonereau,  8  Atk.  645 ;  Collins  v.  Metcalfe,  1  Vern. 
462 ;  Van  v,  Clark,  1  Atk.  510  ;  Neale  v.  Willis,  Barn.  43  ;  Hubert  v.  Parsons, 
2  Ves.  Sen.  261 ;  Green  v.  Pigot,  1  Br.  C.  C.  103 ;  Hoath  v.  Hoath,  2  Br.  C. 
C.'s ;  Walcott  v.  Hall,  2  Br.  C.  C.  305 ;  Dodson  v.  Hay,  3  Br.  C.  C.  404 ;  Puls- 
ford  V.  Hunter,  3  Br.  C.  C.  416. 

PART  II.  52 
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the  principal  until  the  donee  shall  attain  twenty-one,  will  not 
defer  the  vesting.^  But  it  seems  that  where  only  a  portion  of 
the  interest  or  income  of  the  fnnd  is  directed  to  be  expended  in 
the  maintenance  of  the  legatee,  and  the  remainder  to  be  accu- 
mulated as  part  of  the  principal,  until  the  donee  shall  attain  his 
majority,  and  then  the  whole  fund  to  be  paid  to  the  legatee  or 
some  other  person,  it  will  not  create  a  present  vested  interest  in 
the  corpus  of  the  fund.^ 

33.  Sir  WiUiam  Grant  ^  states,  that  the  rule  in  Boraston's 
case,®  and  in  Mansfield  v.  Dugard,®^  and  in  Doe  v.  Lea,^ 
applies  strictly  to  pecuniary  legacies,  and  that  there  is  no  reason 
to  say  that  it  requires  any  modification  as  applied  to  personalty, 
since  the  circumstances  showed  that  ^^  when  "  was  used  not  as 
a  condition,  but  merely  to  postpone  the  enjoyment,  the  posses- 
sion in  the  mean  time  being  disposed  of  in  another  way.  The 
word  "  when  "  by  itself  imports  the  same  as  "  if,"  and  they  have 
always  been  held  by  themselves  alone  to  import  condition.^ 
But  they  are  susceptible  of  explanation,  as  meaning  nothing 
more  than  that  the  legacy  is  payable  at  a  certain  age,  instead  of 
if  the  legatee  shall  arrive  at  such  age.    And  the  learned  judge 

•  Stretch  v.  Walkins,  1  Madd.  258.  See  also  Bleaae  o.  Burgb,  2  BeaT.  221 ; 
Josselyn  v.  Joflselyn,  9  Sim.  63 ;  Bull  v.  Johns,  Taml.  518 ;  Oppenheim  v.  Henry, 
10  Hare,  441. 

^  Leake  v.  Robinson,  2  Mer.  863  ;  Vawdry  v.  Geddes,  1  Ross.  &  My.  208 ; 
Scott  v»  Tyler,  2  Br.  C.  C.  431.  But  the  mere  fact  of  a  direction  to  accumulate 
the  income  till  the  legatee  arrive  at  twenty-five  years,  and  then  to  transfer  the 
fund  with  its  accumulations  absolutely  to  the  legatee,  is  by  no  means  conclusive 
against  the  interest  vesting  before  that  period.  Saunders  v.  Yautier,  Cr.  &  Ph. 
240.  See  also  Oddie  v.  Brown,  4  DeG.  &  J.  179,  1S5,  194 ;  Lister  v.  Bradley, 
1  Hare,  10 ;  Greet  v.  Greet,  5  Beav.  128. 

^  Hanson  v.  Graham,  6  Vesey,  289,  247 ;  Blamire  v.  Geldart,  16  Yesey,  Sl4; 
Laxton  v.  Eedle,  19  Beav.  821,  contra. 

•  8  Co.  R.  19. 

•  1  Eq.  Cas.  Ab.  196,  pi.  4. 
'^  8  T.  R.  41. 

"  Stapleton  v.  Cheales,  Free.  Ch.  818  -,  s.  c.  2  Yem.  673. 
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here  adverts  to  the  distinction  which  was  attempted  by  the  Civil- 
law  writers  between  giving  a  legacy  at  twenty-one,  and  a  legacy 
payable  at  twenty-one,  as  having  been  held  by  some  equity 
judges  are  too  refined,  and  by  others  as  altogether  without  foun- 
dation.^ And  in  another  case,  before  the  same  learned  judge,  it 
was  held,  that  a  bequest  to  A,  for  his  second  daughter  that  he 
shall  have  born,  for  her  education  till  she  shall  arrive  at  the  ago 
of  twenty-one,  and  after  that  to  her  and  her  heirs  forever,  vested 
in  such  second  daughter,  though  she  died  before  attaining  twen- 
ty-one, being  an^ exception  out  of  the  generalty  of  the  bequest 
to  her,  and  the  time  not  being  of  the  substance  of  the  bequest.^ 

34.  It  is  often  regarded  as  a  circumstance  of  considerable 
weight  in  determining  whether  an  estate  was  intended  to  vest 
presently,  and  only  the  enjoyment  be  deferred,  or  the  estate 
itself  was  made  dependent  upon  the  happening  of  some  future 
event,  thus  rendering  it  contingent  in  its  nature,  that  the  bequest 
consisted  of  the  residue  of  the  testator's  property.^^  Thus  in  the 
case  last  cited,  although  the  terms  of  the  bequest  were  quite 
susceptible  of  being  considered  contingent,  it  was  held  that 
where  the  whole  property  is  devised,  with  a  particular  interest 
given  out  of  it,  it  operates  by  way  of  exception  out  of  the  abso- 
lute property,  and  that  the  particular  interest  given  in  the  mean 
time  did  not  create  a  condition  precedent,  but  operated  as  a 
description  of  the  time  when  possession  is  to  be  taken.    This 


^  See  the  remarks  of  Lord-Keeper  Wright^  in  Yate  v,  Fettyplace,  Free.  Ch. 
140 ;  s.  C.  2  Yem.  416  ;  also  Cod.  lib.  6,  tit  53,  §  5. 

"  Lane  v,  Goudge,  9  Vesey,  225. 

^*  Booth  V.  Booth,  4  Yesey,  899,  407 ;  Jones  v.  Mackilwain,  1  Buss.  220.*  In 
Leake  v.  Bobinson,  2  Mer.  868,  3S6,  Sir  WUUam  Grant,  M.  B.,  said :  ''  There 
is  certainly  a  strong  disposition  in  the  courts  to  construe  a  residuary  clause  so  as 
to  prevent  an  intestacy,  with  regard  to  any  of  the  testator^s  property."  But  in 
Lee  V.  Bosk,  14  Beav.  459,  Sir  /.  RomUy,  M.  B.,  said  he  could  not  give  to  the 
same  wards  a  different  construction,  when  used  with  reference  to  a  residue,  from 
that  which  he  should  when  applied  to  a  simple  legacy.  See  also  Lang  v.  Pugb, 
1  y.  &  C.  718. 
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rule  is  founded  upon  the  presumption  that  every  man  who  sits 
down  deliberately  to  make  his  will  does  not  intend  to  leave  any 
portion  of  his  property  in  such  a  condition  as  not  to  pass  under 
the  will.  The  idea  of  any  one  deliberately  purposing  to  die 
testate  as  to  a  portion  of  his  estate,  and  intestate  as  to  another 
portion,  is  so  unusual,  in  the  history  of  testamentary  disposi- 
tions, as  to  justify  almost  any  construction  to  escape  from  it. 
And  the  holding  a  residue  undisposed  of,  in  consequence  of  tlie 
estate  over  not  being  vested,  often  results  in  leaving  the  largest 
portion  of  the  estate  undisposed  of.  But  unless  the  words  of 
the  will  can  be  made  fairly  to  bear  this  construction,  that  cannot 
be  effected.*^ 

35.  Where  a  vested  estate  is  clearly  given  in  the  body  of  the 
bequest,  vague  words  following  are  not  to  be  so  construed  as  to 
render  the  bequest  contingent.  As  where  the  testator  gave  por- 
tions for  his  children,  not  to  be  claimed  till  they  arrive  at  twenty- 
two,  the  form  of  expression  being,  "  not  to  be  claimed  or  inher- 
ited until  the  children  should  attain  twenty-two,"  Lord  Tkarlow 
said,  '^  It  would  be  a  monstrous  construction  to  say  that  these 


'*  Lett  v.  Randall,  10  Sim.  112.  Vice-Chancellor  Shadwell  here  says :  "  One 
does  not  like  to  construe  a  will  so  as  to  make  the  testator  die  intestate,  unless  it 
is  impossible  so  to  construe  it  as  to  give  effect  to  what  may  be  fairly  collected 
to  have  been  his  intention."  But  **  I  do  not  see  how  it  is  possible  to  put  such  a 
construction  on  the  will  as  to  make  it  a  total  disposition  of  the  testator's  prop- 
erty, in  every  event  that  may  happen ;  consequently  I  think  that  the  safe  way 
is  to  adhere  to  the  rule  of  law  ;  and  that  is,  that  if  the  property  in  dispute  is  not 
given  in  express  words,  it  is  not  given  at  alL"  See  also,  upon  this  general  ques- 
tion, Archer  v,  Jegon,  8  Sim.  446,  448.  It  is  here  held,  that  where  life  interests 
are 'bequeathed  to  several  persons  in  succession,  and  finally  to  children  or  any 
other  class  of  subjects  then  living,  the  word  **  then "  is  held  to  point  to  the 
death  of  the  last  person  named,  and  not  to  the  determination  of  the  several 
prior  interests.  See  also  WoUaston's  Settlement,  27  Beav.  642.  And  it  wUl 
make  no  difference  that  the  person  last  named  dies  in  the  lifetime  of  the  testa- 
tor. Olney  v.  Bates,  3  Drew.  819.  See  also  Hetherington  v.  Oakham,  2  Y.  & 
C.  C.  C.  299;  Thadecombe  v.  Muller,  1  Drew.  443;  Cormack  v.  Copoos,  17 
Beav.  397 ;  1  Jarman,  807,  and  note. 
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words  prevented  the  Testing,  unless  the  children  should  attain 
twenty-two.'^  ....  A  natural  construction  may  be  put  upon  the 
words,  that  he  gave  the  legacy  absolutely ;  that  he  gave  the 
interest  immediately,  but  the  legatee  was  not  to  command  the 
principal  till  twenty-two  years  of  age.  Then  it  is  a  vested 
legacy,  though  the  beneficial  use  is  suspended." 

36.  And  where  the  reoiainder,  or  estate  over,  is  given  to  all 
the  testator's  children  as  tenants  in  common,  it  is  regarded  as  a 
decisive  circumstance  in  favor  of  an  intention  that  the  devisees 
or  legatees  shall  take  vested  interests.^^ 

37.  And  where  the  enjoyment  of  the  gift  over  is  postponed  to 
accommodate  the  estate,  as  for  the  payment  of  debts,  or  to  meet 
any  other  burden  first  imposed,  and  not  chiefly  on  account  of 
the  character  or  condition  of  the  donor,  it  is  regarded  as  a  de* 
cisive  circumstance  in  favor  of  intermediate  vesting.*^^ 

38.  Stress  is  often  placed  upon  the  faot^that  no  gift  to  the 
donee  in  remainder  is  expressed,  except  with  reference  to  the 
period  of  the  termination  of  the  intermediate  estate;  and  an 
attempt  is  sometimes  made  to  determine  the  point  of  the  vest- 
ing of  the  estate  over  upon  the  question  of  the  gift  being  made 
presently,  and  the  payment  only  deferred,  as  where  the  entire 
gift  is  comprised  in  the  direction  of  payment,  or  else  the  bequest 
itself  is  created  in  terms  applicable  only  to  the  period  of  the 
termination  of  the  intervening  estate.^  In  Leake  v.  Robin- 
son,^ Sir  WUliam  Grant  held,  that  where  there  is  no  gift  but  by 
a  direction  to  transfer  **  from  and  after  ^  a  given  event,  the  vest- 
ing must  be  postponed  until  after  that  event  has  happened,  uii- 

»  Dodaon  v.  Hay,  8  Br.  C.  C.  404,  410. 

"  Leeming  v,  Sherratt,  2  Hare,  14,  21. 

"  Wilson  V.  Mottnt,  19  Beav.  292 ;  Daniel  v,  Goaset,  id.  478 ;  Sir  /.  Wigram, 
V.  C,  in  Packham  v,  Gregory,  4  Hare,  896,  398.  Sir  WUliam  Grant,  M.  R,  in 
Pearsall  r.  Simpson,  15  Yesey,  29. 

**  Stapleton  v.  Cheales,  Prec.  in  Chan.  818  ;  s.  c.  2  Vem.  673 ;  ante,  pi.  24, 
n.  46. 

•^  2  Mer.  868,  887. 
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less  from  particular  circumstances  a  contrary  intention  is  to  be 
collected.  But  in  Leeming  v.  Siierratt,^^  Sir  James  Wigram^  Y. 
C,  places  this  subject  in  the  clearest  light,  and  shows  most  con- 
clusively that  the  mode  or  form  of  the  bequest  is  immaterial, 
and  the  cases  quoted  by  him  seem  satisfactory  to  determine  the 
question  whether  the  gift  in  remainder  was  intended  to  be  vested 
or  not.  We  cannot  present  this  poi^iit,  which  is  one  of  consid- 
erable importance,  in  a  briefer  or  better  form  than  in  the  lan- 
guage of  this  able  judge.  ^^  Courts  of  equity,  in  the  construc- 
tion of  wills  relating  to  personal  estate,  follow  the  rules  of  the 
Civil  Law.  By  that  law,  when  a  legacy  is  given  absolutely,  and 
the  payment  is  postponed  to  a  future  definite  period,  the  court 
considers  the  time  as  annexed  to  the  payment  and  not  to  the 
gift  of  the  legacy,  and  treats  the  legacy  as  debitum  in  present! 
solvendum  in  futuro.  The  rule  being  established,  a  question 
was  made,  whether^  in  the  simple  case  of  a  direction  to  pay  a 
legacy  at  a  future  period,  without  any  gift  of  the  legacy  ipde- 
pendently  of  that  direction,  the  legacy  would  be  transmissible 
to  the  representatives  of  the  legatee  dying  before  the  time  of 
payment ;  and  the  court,  in  that  simple  case,  has  sometimes 
considered  the  time  of  payment  as  annexed  to  the  legacy  itself, 
and  not  merely  to  the  payment  of  it.  But  the  court,  in  so 
deciding,  has  not,  I  conceive,  intended  to  decide  that  the  gift  of 
a  legacy,  under  the  form  of  a  direction  to  pay  at  a  future  time, 
or  upon  a  given  event,  was  less  favorable  to  vesting  than  a  sim- 
ple and  direct  bequest  of  a  legacy  at  a  like  future  time,  or  upon 
a  like  event ;  but  in  fact,  has  intended  only  to  assimilate  those 
cases  to  each  other,  and  to  distinguish  both  from  the  class  of 
cases  to  which  I  first  referred,  in  which  there  has  been  a  gift  of 
the  legacy,  and  also  a  direction  to  pay  at  a  future  definite  time 
distinct  from  that  gift. 

^*  I  have  examined  most  of  the  reported  cases  upon  the  sub- 
ject, and  am  confirmed  in  the  opinion  I  entertained  during  tlie 
argument,  that  the  question  is  one  of  substance  and  not  of  form. 
Tlie  question  in  all  the  cases  has  been,  whether  the  testator  in- 
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tended  it  a  condition  preeedent  that  the  legatees  should  survive 
the  time  appointed  by  him  for  the  payment  of  their  legacies ; 
and  the  answer  to  this  question  has  been  sought  for  out  of  the 
whole  will,  and  not  in  particular  expressions  only  Hke  those 
relied   upon  in    this  case.     In   Monkhouse  v.   Holme,^^  Lord 
Laughbarough  stsites  the  rule  generally.     If  the  day  is  certain,  it 
is  vested ;  but  where  uncertain,  the  question  will  be  :  ^  whether 
it  is  in  the  nature  of  a  condition,'  for,  if  it  is  conditional,  then  in 
the  very  nature  of  the  thing  the  time  is  annexed  to  the  substance 
of  the  gift ;  as,  in  the  case  of  marriage,  of  puberty,  or  of  any 
other  situation  of  life,  when  the  arrival  of  tlie  time  is  a  condi- 
tion, without  which  the  testator  would  not  have  made  the  gift." 
And  in  May  v.  Wood,^  (a  case  which  is  unimpeached  in  prin- 
ciple,) the  Master  of  the  Rolls  says :  ^^  All  the  cases  establish 
this  principle,  that  where  the  time  is  mentioned  as  referring  to 
the  legacy  itself,  unless  it  appears  to  hav^  been  fixed  by  the 
testator  as  absolutely  necessary  to  have  arrived  before  any  part 
of  his  bounty  can  attach  to  the  legatee,  the  legacy  attaches  im- 
mediately, and  the  time  of  payment  is  merely  postponed,  not 
being  annexed  to  the  substance  of  the  gift ;  but  if  it  appears  that 
the  testator  intended  it  as  a  condition  precedent  upon  which  the 
legacy  must  take  place,  then  if  such  condition  or  contingency 
does  not  happen  the  gift  never  arises."    In  Barnes  v,  AUen,^ 
the  testator  gave  the  residue  of  his  estate  to  his  wife  for  life,  and 
afterwards  to  their  children,  and,  if  she  should  die,  leaving  no 
jshild  or  children  at  the  time  of  her  death,  he  willed  that  his 
trustees  should  transfer  the  securities  in  which  his  estate  should 
then  be  vested  to  his  two  brothers  ;  and,  if  either  brother  should 
die  without  issue,  to  the  survivor.    Both  brothers  died  in  the 
lifetime  of  the  wife  of  the  testator ;  but  it  was  determined  that 
this  substituted  interest  of  the  brothers  was  transmissible  to  the 


»  1  Br.  C.  C.  298. 

•  8  Br.  C.  C.  471,473. 

•  1  Br.  C.  C.  181. 
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representatives,  although  there  was  no  gift  to  them  except  in 
the  direction  to  transfer.  So  I  conceive,  if  a  leasehold  house 
were  bequeathed  to  tnistees  for  A,  with  a  proviso,  that  if  B  re- 
turned from  Borne  within  ten  years,  the  trustees  should  assign 
the  premises  to  C,  such  interest  as  C  took  in  the  premises 
would  be  transmissible  to  his  representatives,  although  he  should 
die  within  the  ten  years,  provided  B  returned  from  Rome  witliin 
that  period.^  In  Saunders  v.  Vautier,^  the  testator  gave  to  his 
executors  and  trustees  (the  same  individuals),  all  the  East  India 
stock  which  should  be  standing  in  his  name  at  the  time  of  his 
death,  upon  trust  to  accumulate  the  interest  and  dividends  which 
sliould  accrue  thereon,  until  Daniel  Wright  Yautier  should 
attain  the  age  of  twenty-five  years,  and  then  to  pay  or  transfer 
the  principal  of  such  East  India  stock,  together  with  such  accu- 
mulated interest  and  dividends,  unto  the  said  Daniel  Wright 
Yautier,  his  executors,  administrators,  or  assigns,  absolutely. 
Under  this  bequest  the  court  gave  Daniel  Wright  Yautier  main- 
tenance out  of  the  fund  during  his  minority,  and,  upon  his 
attaining  twenty-five,  ordered  the  whole  fund  to  be  transferred 
to  him.  It  is  true,  that  in  that  case,  the  Lord  Chancellor  noticed 
special  circumstances  which  he  thought  sufficient  to  decide  tlie 
question ;  but  he  expressed  a  clear  opinion  upon  the  case,  inde- 
pendently of  those  circumstances,  and  the  special  circumstances 
he  relied  upon,  with  respect  to  the  particular  legacy  in  that  case, 
apply  by  law  to  a  residuary  clause  without  being  expressly 
mentioned.  The  reasoning  of  Sir  William  Cfrantj  in  Hanson  v. 
Graham,^  in  commenting  upon  Boraston's  case,  Mansfield  v. 
Dugard,  and  Doe  v.  Lea,  accords  with  and  supports  the  view  I 
take  of  the  principle  of  this  class  of  cases.  In  all  the  cases 
which  may  be  supposed  to  support  the  plaintiff's  ai^ument 
(against  the  interest  of  John  in  the  residue  to  his  representa- 

^  See  Fearne  Coating.  Rem-  555,  ed.  7. 

»  Cr.  &.  Phill.  240. 

•  6  Vesey,  289,  246,  247. 
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tives),  the  court  has  labored  to  show  that  the  future  interest 
upon  which  the  question  arose  was,  by  the  terms  of  tlie  will, 
contingent.  As  a  legacy  to  a  person  at  the  age  of  twenty-one, 
or  **  when  "  or  "  if  "  the  legatee  attained  that  age,  or  upon  some 
event  which  did  happen, — reasoning  which  would  have  been 
superfluous,  if  the  mere  circumstance  that  the  gift  was  future, 
and  that  it  was  given  under  the  form  of  a  direction  to  pay,  had 
furnished  a  simple  rule  of  decision.  The  case  of  Thicknesse  v. 
Liege  ^  falls  under  the  above  observation.  Of  that  case  it  is 
said,®^  (and  I  think  correctly,)  **  The  ground  for  the  final  decision 
seems  to  have  been  the  clear  intention  of  the  testator  that  all 
the  limitations  of  the  beneficial  interest  in  his  residuary  prop- 
erty should  be  contingent,  and  no  person  take  a  vested  interest 
in  it  before  the  right  of  enjoyment  accrued." 

89.  Where  a  gift  over  is  made  to  take  efiect  in  favor  of  a 
class,  it  is  in  general  held  that  the  gift  in  remainder  is  contin- 
gent, as  to  the  individual  devisees,  since  the  persons  composing 
the  class  are  not  to  be  ascertained  until  the  period  of  the  deter- 
mination of  the  intervening  estate,  and  there  could  be  no  vesting 
until  the  deviisees  are  ascertained.^  But  in  many  cases  this  has 
been  set  aside,  as  an  artificial  rule,  and  the  estate  held  to  vest 
at  the  death  of  the  testator ;  ^  and  a  distinction  is  made  be- 

"  3  Br.  P.  C.  866,  373,  TomL  ed. 

"  Roper  on  Legacies,  vol.  1,  p.  508. 

*  Ante,  §  44,  pi.  2  and  notes ;  Andrews  v.  Partington,  3  Br.  C.  C.  60,  401  ; 
Ellison  V,  Airey,  1  Ves.  Sen.  111. 

^  Leake  v.  Robinson,  2  Mer.  363,  382,  383.  Here  the  person,  to  whose  chil- 
dren the  estate  over  was  given  in  one  event,  was  the  grandson  of  the  testator, 
and  had  no  children  at  the  date  of  the  will.  It  was  impossible  then  to  suppose 
the  testator  could  have  had  anything  like  personal  preference  in  designating  any 
particular  members  of  the  class.  It  was  a  gifl  to  the  class  in  the  abstract  so  far 
as  preference  among  its  members  was  concerned.  And  as  the  gifl  was  not  to 
take  efiect  in  possession  until  the  decease  of  the  father  of  the  children  thus 
designated  as  a  class,  it  was  impossible  to  suppose  the  testator  could  have  in- 
tended to  exclude  any  of  the  class,  there  being  no  possible  ground  upon  which 
it  was  possible  to  conjecture  that  any  such  discrimination  would,  or  could,  have 
been  made. 
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tween  a  case,  where  the  gift  over  is  to  the  children  of  the  same 
persoii  first  taking,  or  those  of  another.  .  In  the  former  case  it 
was  held,  in  the  last  case  cited,  that  it  must  include  all  the  chil* 
dreu  of  the  first  donee,  whether  born  before  or  after  the  death 
of  the  testator,  the  time  at  which  the  estate  was  held  to  vest. 

40.  It  has  often  been  held,  that  any  provision  in  regard  to  a 
particular  member  of  a  class,  affecting  or  defining  the  time  of 
vesting  of  the  estates,  or  tending  to  determine  whether  the  es- 
tate was  intended  to  be  contingent  or  vested,  should  be  applied 
to  all  the  members  of  the  class.  As  where  tiie  testator  made 
provision  for  the  children  of  his  daughter  to  be  paid,  or  trans- 
ferred to  them,  at  the  age  of  twenty-five,  but  provided,  that  if 
his  daughter  should  leave  but  one  child,  the  bequest  should  be- 
come the  property  of  such  only  child,  upon  his  or  her  attaining 
the  age  of  twenty-five,  and  be  transmissible  to  his  or  her  heirs, 
executors  or  administrators,  and  in  case  she  should  leave  no 
child,  or  such  child  should  not  attain  twenty-five,  then  over^  it 
was  held,  that  as  the  provision,  as  to  the  single  child,  clearly 
indicated  an  intention  to  make  the  estate  contingent  upon  such 
child  attaining  twenty-five,  it  must  be  presumed  the  same  inten- 
tion existed  as  to  all  the  children,  if  more  than  one.^^ 

41.  But  the  character  of  a  clear  gift  will  not  be  changed,  so 
as  to  become  contingent,  by  reference  to  the  conditional  charac* 
ter  of  a  prior  gift  to  a  class.^  And,  as  already  stated,  where  a 
gift  is  made  to  a  class,  in  such  terms  as  to  leave  it  doubtful 
whether  a  vested  interest  was  intended  to  be  created,  but  followed 
by  a  provision,  in  case  there  should  be  but  one  child,  clearly  in- 
dicating, that  it  was  intended  to  create  a  vested  estate,  at  the 
decease  of  the  testator,  it  was  held  such  must  have  been  the 
intention  of  the  testator  as  to  all  the  members  of  the  dass.^ 


"  Judd  17.  Judd,  3  Sim.  525 ;  Tracy  v.  Butcher,  24  Beav.  438. 
^  1  Jarman,  809.    See  also  Walker  v.  Moyrer,  16  B^av.  365. 
"  King  v»  Isaacson,  1  Sm.  &  Gif.  371.    See  also  In  re  Bartholomew,  1  Mao. 
&  G.  854. 
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42.  Bat  where  the  bequest  is  to  each  of  the  members  of  a 
class,  or  where  one  or  more  of  the  members  are  excluded,  thus 
indicating  that  the  bequest  was  designed  for  the  individual 
members  of  the  class,  it  will  be  held  to  create  a  present  vested 
interest.^ 

43.  And  where  the  gift  is  expressed  to  be  only  to  the  children 
who,  or  such  children  as,  shall  attain  a  certain  age,  it  has  been 
considered  that  there  was  no  room  for  construction,  but  that  it 
was  clear  that  no  estate  could  vest  except  upon  the  condition  of 
attaining  the  prescribed  age.^  Where  there  is  a  provision  for 
the  application  of  all  or  a  portion  of  the  income  of  the  fund 
towards  the  maintenance  of  the  persons  finally  entitled  to  the 
corpus  of  the  estate,  any  words  of  contingency,  which  will  fairly 
bear  that  construction,  will  be  referred  to  the  provisions  in  regard 
to  expenditure  of  the  income.^ 

44.  Where  a  residue  is  given  to  a  class,  directly,  and  it  con- 
sists partly  of  reversionary  property,  the  class  is  to  be  ascertained 
at  once,  and  not  from  time  to  time,  as  the  reversions  fall  in  and 
become  distributable.^  A  marked  distinction  obtains  between 
a  legacy  to  one  for  life,  and  then  to  such  of  the  children  of  the 
cestui  que  vie  as  shall  attain  a  certain  age,  and  a  gift  over  to 
the  children  generally.  In  the  former  case  the  class  is  to  be 
ascertained  only  when  the  contingency  happens ;  and  in  the 
latter  it  must  be  determined  at  the  death  of  the  testator,  from 
which  date  the  will  speaks.  And  all  the  children  then  living  . 
take  a  vested  interest,  not  liable  to  be  defeated,  even  by  the 
death  of  the  child  during  the  continuance  of  the  intervening 

**  Eccles  V.  Birkett,  4  DeG.  &  S.  105.    See  also  Bree  v.  Perfect,  1  Coll.  128. 

*  Newman  v.  Newman,  10  Sim.  51  ante,  pi.  24 ;  1  Jarman,  810,  811.  See 
also  Bull  v.  Pritchard,  1  Raas.  218  ;  Boreham  v.  Bignall,  8  Hare,  131 ;  Bute  t;. 
Hannan,  9  Beav.  820 ;  16  id.  168  n. ;  Sonthern  v.  Wollaston,  16  Beav.  166 ; 
Hatfield  o.  Piyme,  2  Coll.  204 ;  Farrer  v.  Barker,  9  Hare,  787 ;  Little  v.  Daniel, 
12  Jar.  167;  Biokford  v.  Chalker,  2  Drew,  827 ;  Re  Payne,  25  BeaT.  556. 

**  1  Jarman,  811 ;  Bradley  v.  Barlow,  5  Hare,  589. 

"  Hagger  v.  Payne,  23  Beav.  474. 
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estate.^  And  where  the  actual  distribution  is  postponed  till  the 
termination  of  the  life-estate,  for  the  convenience  of  the  estate, 
and  not  to  determine  who  shall  be  entitled,  it  does  not  hinder  Uie 
estate,  given  over,  from  vesting  in  those  entitled,  at  the  death  of 
the  testator.^  The  case  of  Beck  v.  Burn,^^  which  seems  to  hold 
a  contrary  rule,  is  here  doubted,  or  denied  to  be  law.  But  it 
has  been  held,  that  where  a  sum  of  money  is  given  to  be  divid- 
ed among  a  class,  when  the  oldest  attains  twenty-one  years, 
whether  the  gift  be  vested  or  contingent,  all  who  come  into  the 
class  before  the  period  of  division  are  entitled  to  shares.^^^  The 
construction  is  generally  in  favor  of  vesting.^^  And  a  gift  over 
is  allowed  to  operate,  notwithstanding  the  intervening  estate 
may  fail,  for  a  reason  not  named  in  the  will,  or  probably  in 
the  contemplation  of  the  testator .^^ 

45.  The  general  rule,  both  in  England  and  in  the  American 
states,  in  regard  to  the  time  of  vesting  of  legacies  given  to  a 
class,  seems  to  be  that  it  shall  be  deferred  until  the  time  of  pay- 
ment, especially  where  they  are  charged  upon  real  estate.^^ 


**  Adams  v.  Robarts,  25  Beav.  658.  See  also,  upon  the  question  of  the  Test- 
ing of  legacies,  Smith  v,  Colman,  25  Beav.  216;  Edwards  v.  Edwards,  15  Beav. 
857 ;  Home  v.  Pilhins,  2  My.  &  E.  15.  In  the  two  latter  cases  the  subject  is 
very  elaborately  considered,  and  the  authorities  extensively  reviewed. 

*  Leeming  v.  Sherratt,  2  Hare,  14 ;  Leake  v.  Bobinson,  2  Mer.  S68  ^  Pack- 
ham  V,  Gregory,  4  Hare,  396 ;  Neatherway  v.  Fry,  Kay,  172;  Heam  t;.  Baker,  2 
Kay  &  J.  383.  See  also  Lloyd  v.  Lloyd,  3  Kay  &  J.  20 ;  Gillman  v.  Daunt, 
id.  48  ;  Bennett's  Will,  id.  280 ;  Wharton  v.  Barker,  4  Kay  &  J.  483 ;  Maddi- 
son  V.  Chapman,  id.  709 ;  DeVane  r.  Larkins,  3  Jones,  £q.  377. 

^  7  Beav.  492. 

^  Mann  v.  Thompson,  Kay,  638. 

"  Day  ».  Day,  Kayr703.  See  also  Porter's  Trust,  in  re,  4  Kay  &  J.  188; 
Wildman's  Trust,  in  re,  7  Jur.  n.  8.  121. 

^  AVarren  v.  Rudall,  4  Kay  &  J.  60S.  The  cases  upon  the  subject,  and 
especially  Attorney-General  v.  Hodgson,  15  Siul  146,  and  Philpott  v.  St 
George's  Hospital,  21  Beav.  184,  are  here  thoroughly  reviewed.  See  also  Cor- 
bett's  Trusts,  Johns.  Eng.  Ch.  591 ;  Penny  v.  Clarke,  id.  619. 

^  Remnant  v.  Hood,  6  Jur.  k.  8. 1 1 73.    This  was  a  decision  of  the  Chancery 
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But  it  was  said,  a  portion  for  younger  children,  so  secured,  may 
be  held  to  vest  when  the  child  comes  of  age,  although  he  die 
before  the  settler. 

46.  But  where  the  gift  is  to  all  of  a  class  when  and  as  they 
attain  a  prescribed  age,  the  construction  has  been  that  the  period 
named  had  reference  to  the  estate  becoming  absolutely  fixed  in 
possession.  And  where  there  is  a  provision  for  the  estate  going 
over,  in  case  no  child  attains  that  age,  it  affords  strong  reason 
for  saying,  that  the  testator  only  intended  the  estate  to  be  di- 
vested upon  this  condition  subsequent.^^ 

47.  It  has  generally  been  considered,  that,  where  real  and  per- 
sonal estate  are  included  in  the  same  bequest,  and  the  real  estate 
is  held  vested,  the  same  construction  will  be  applied  to  the  per- 
sonal estate.^^ 

48.  In  the  later  English  cases  there  is  manifested  a  very  uni- 
form tendency  to  hold,  in  all  bequests  of  the  residue  of  an  estate 
to  children,  as  a  class,  and  where  the  vesting  is  in  the  first 
instance  postponed  to  a  given  age,  and  this  is  accompanied 
with  a  direction  which  gives  a  discretion  to  apply  the  whole  or 
a  part  of  the  intermediate  income  for  the  maintenance  of  such 

Court  of  Appeal,  affirming  the  decision  of  the  Master  of  the  Rolls.  See  aLo 
White  V.  Baker,  6  Jur.  n.  b.  591,  where  it  is  said,  that  the  case  of  Scurfield  v, 
Howes,  3  Br.  C.  C.  90,  is  not  at  yariance  with  the  other  cases,  as  suggested. 
1  Jannan  on  Wills,  704.  And  the  American  courts  adopt  the  rule  stated  in 
the  text  Hawkins  r.  Everett,  5  Jones,  £q.  42 ;  Simpson  v,  Spence,  id.  20S. 
But  see  Fairbault  v.  Taylor,  id.  219 ;  Gay  t7.  Baker,  id.  844 ;  Whitehead  v.  Las- 
siter,  4  id.  79 ;  Wessenger  v.  Hunt,  9  Rich.  £q.  459. 

^  1  Jarman,  S12 ;  Edwards  v.  Hammond,  8  Ley.  182 ;  Lord  LangdaUy  M. 
R.,  in  12  Beay.  19S.  It  is  unquestionably  true,  as  suggested  by  Mr.  Jarman, 
(yoL  1,  p.  S13,)  in  regard  to  Yawdry  v.  Geddes,  1  Russ.  &  My.  208,  where  the 
estate  was  held  contingent,  that  many  of  the  cases  have  been  decided  upon  too 
narrow  grounds,  upon  a  single  circumstance,  without  taking  into  account  others 
of  equal  or  greater  force,  and  which  in  other  cases  have  controlled  the  decbion. 
Bland  o.  Williams,  8  My.  &  K.  411. 

"*  Farmer  i7.  Francis,  2  Sim.  &  Stu.  505 ;  Tapscott  v.  Newcombe,  6  Jur.  755 ; 
James  v.  Lord  Wynford,  1  Sm.  &  Gif.  40, 
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children,  and  the  bequest  contains  a  provision  disposing  of  the 
shares  of  such  as  die  before  attaining  that  age,  in  any  mode, 
either  absolutely  or  upon  contingency,  that  the  gift  over  is  to  be 
considered  as  explaining  the  testator's  intention  to  be,  that  the 
absolute  ownership  only  was  intended  to  be  suspended,  and  in 
the  mean  time  that  the  legatees  should  take  vested  interests, 
subject  to  be  divested  upon  the  failure  to  reach  the  prescribed 
age.i^ 

49.  The  conclusion  of  the  learned  author  and  editors  of  the 
last  English  edition  of  Jarman  on  Wills,  is:  That  although 
some  of  the  cases  point  to  a  rule  containing  all  the  cases  upoa 
this  subject,  ^^yet  the  state  of  the  authorities,  on  the  whole, 
hardly  warrants  any  general  position  of  this  nature."  ^^ 

50.  We  think,  however,  that  it  may  be  safely  affirmed  of  the 
general  force  and  effect  of  the  more  recent  English  cases,  diat 
they  do  establish  the  propositions : 

(1.)  That  it  is  competent  for  the  testator  in  terms  to  direct 
whether  the  estate  over  shall  vest  or  not,  and  when  this  is  done 
all  construction  is  excluded.^^ 

(2.)   That  where  there  is  reasonable  ground  for  saying  that, 

^  Davies  v,  Fisher,  5  Beay.  201 ;  Harrison  v.  Grimwood,  12  Beav.  192. 
Lord  Langdale,  in  the  case  first  cited,  quotes  authority  to  show  that  the  dicta  of 
Sir  /.  Leach,  M.  R.,  in  Vawdry  v.  Geddes,  supra,  and  Bland  v.  Williams,  supra, 
in  conflict  with  the  rule  there  laid  down  by  him,  were  not  tenable.  See  also 
Bree  v.  Perfect,  1  Coll.  12S. 

**  1  Jarman,  816. 

^  In  Thompson  v,  Thompson,  28  Barb.  4S2,  where  the  will  in  terms  pro- 
Tided  that  the  income  of  the  testator's  estate  should  be  applied  to  the  support 
of  the  testator's  children  during  minority,  and  that  upon  the  arrival  of  his  sons 
at  the  age  of  twenty-one  years,  their  shares  should  be  paid  to  them,  and  that 
these  shares  should  vest  at  this  time  and  not  before ;  provided  that  if  any  son 
should  die  before  the  age  of  twenty-one,  leaving  issue,  such  issue  diould  stand 
in  the  place  of  the  parent,  it  was  held  that  the  shares  vested  in  interest  at  the 
testator^s  death,  liable  to  vest  in  possession  upon  the  sons  arriving  at  full  age, 
and  that  where  one  son  died  before  the  age  of  twenty-one  without  issue,  his 
share  would  be  ^tributed  according  to  the  statute  of  distributions. 


§  64.]         LEGACIES  VESTED  OB  CONTINGENT.  627 

upon  the  whole,  it  is  fair  to  suppose  the  testator  expected  a 
devisee  or  legatee  over  to  take  a  vested  interest,  the  court  will 
so  construe  the  bequest. 

(8.)  That  no  estate  will  be  held  contingent  unless  very  de- 
cisive terms  of  contingency  are  used  in  the  will,  or  it  is  neces- 
sary to  hold  the  same  contingent  in  order  to  carry  out  the  other 
provisions  and  implications  of  the  will. 

51.  In  addition  to  what  we  have  already  stated  in  regard  to 
what  estates  are  devisable,^^^  it  may  be  proper  to  state  here  that 
all  estates  where  there  is  any  present  interest,  however  remote 
or  contingent,  are  devisable  and  transmissible  by  descent.  It  is 
not  always  easy  to  define  clearly  what  estates  are  devisable  or 
transmissible  by  descent.  It  seems  clear  that  all  vested  estates 
are  so  devisable  and  transmissible,  even  when  liable  to  be  de- 
feated by  the  happening  of  conditions  subsequent.  But  where 
the  bequest  is  to  a  class,  as  to  children  when  they  attain  a  cer- 
tain age,  or  survive  any  other  event,  so  that  the  vesting  of  any 
interest  is  made  to  depend  upon  the  continuance  of  the  life  of 
the  devisor  until  a  certain  event,  it  has  been  said  there  is  nothing 
which  is  properly  devisable,  or  which  can  pass  by  descent,  until 
the  contingency  becomes  absolute.^  But  if  the  full  enjoyment 
of  the  estate  is  only  deferred  until  the  happening  of  some  collat- 
eral event,  and  there  is  no  provision  for  divesting  the  estate 
upon  the  failure  of  that  event,  there  is  such  a  vested  interest  as 
will  pass  by  devise,  or  descent.  As  where  the  testator  be- 
queathes his  personal  estate  to  A,  and  if  he  shall  die  without 
issue  to  B,  there  is  such  a  vested  interest  in  B  if  he  survive  the 
testator,  that,  although  he  should  die  in  the  lifetime  of  A,  the 
estate  will  pass  under  a  devise  from  him,  or  will  go  to  his  per- 
sonal representatives,  in  the  event  of  A  dying  without  issue.^^ 


"»  Ante,  pt.  1,§50,  pi.  16. 

^'  1  Jarman,  SI  7  ;  Bead  v.  Gooding,  21  Bear.  47S. 

^  Barnes  v.  Allen,  1  Br.  C.  C.  181.    See  also  Perry  v.  Woods,  8  Vesey, 
204,  208.    In  the  State  of  New  York,  any  estate  is  held  devisable,  as  being  a 
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62.  In  Jjeeming  v.  SherratV^^  Vice-Chancellor  Wigram  said: 
^^  If  there  is  any  case  which  decides,  as  an  abstract  proposition, 
that  a  gift  of  a  residue  to  a  testator's  children,  upon  an  event 
which  afterwards  happens,  does  not  confer  upon  those  children 
an  interest  transmissible  to  their  representatives,  merely  because 
they  die  before  the  event  happens,  I  am  satisfied  that  case 
must  be  at  variance  with  other  authorities."  It  was  accord- 
ingly here  decided,  that,  where  the  testator  bequeathed  the  resi- 
due of  his  estate,  real  and  personal,  to  trustees,  to  convert  the 
same  into  money  and  pay  it  over  equally  to  all  the  testator's 
children,  so  soon  as  the  youngest  shall  attain  twenty-one  years 
of  age,  and  in  case  of  the  death  of  any  of  the  children,  leaving 
lawful  issue,  the  share  of  such  child  to  go  to  such  issue,  and  in 
default  of  issue,  to  the  survivors,  it  was  held  that  the  share  of 
such  children  as  attained  twenty-one,  but  died  before  the  time 
of  division,  passed  to  their  representatives. 

58.  And  in  a  very  recent  case,^^*  where  the  testator  devised 
his  real  estate  to  trustees  to'  expend  the  income  in  the  main- 
tenance of  his  children,  until  the  youngest  should  attain  twenty- 
one,  and  then  to  convert  the  same  into  money  and  divide  the 
proceeds  among  his  children  in  certain  proportions  named, 
it  was  held  that  the  children  took  vested  interests  upon  the 
decease  of  the  testator,  and  that  the  share  of  a  daughter 
dying  before  twenty-one  passed  to  her  representatives.  The 
Master  of  the  Rolls,  Sir  /.  Romilly^  here  distinguishes  between 
this  case  and  that  of  Leeming  v.  Sherratt,^^  upon  the  ground 
that  that  was  a  bequest  to  a  class,  and  in  such  cases,  where  one 

possibiHty  coupled  with  an  interest,  where  the  person  in  whom  the  interest  is  to 
vest,  in  the  event  contemplated,  is  known,  or  capable  of  being  asc^iained,  and 
the  terms  descendible  and  devisable  are  convertible.  Fond  v.  Bergh,  10  Paige, 
140. 

"«  2  Hare,  14,  23.  See  also  Boulton  v.  Beard,  8  DeG.,  M.  &  G.  608 ; 
Brocklebank  v.  Johnson,  20  Beav.  205  ;  In  re  Smith's  Will,  ib.  197  ;  Parker  ». 
Sowerby,  1  Drew.  488,  496  ;  Lloyd  t'.  Lloyd,  3  Kay  &  J.  20, 

"*  Cooper  17.  Cooper,  7  Jur.  n.  s.  178  (1861). 
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fiills  out  before  attaining  the  prescribed  age,  it  is  the  same  as  if 
he  had  not  existed,  the  estate  passing  to  the  survivors  of  the 
class,  and  so  on  to  those  of  the  class  who  shall  be  in  exist- 
ence at  the  time  the  estate  vests,  that  being  the  first  period  at 
which  the  individuals  of  the  class  were  required  to  be  definitely 
ascertained.  But  the  case  before  the  court  was  one  where  the 
members  of  the  class  are  referred  to  as  individuals,  and  the 
specific  share  of  each  defined  in  the  will,  thus  showing  that  each 
was  expected  to  take  a  share  at  the  decease  of  the  testator.  The 
learned  judge  said  that  if  the  shares  of  each  child  were  not  so 
vested  and  thus  passed  to  their  representatives,  he  must  regard 
them  as  undisposed  of,  and  an  intestacy  to  that  extent  would 
thus  be  created. 

54.  The  American  cases  are  very  numerous  upon  the  general 
question  of  the  contingency  of  an  estate  in  remainder,  but  gen- 
erally profess  to  follow  the  lead  of  the  English  cases.  It  will 
be  impossible  for  us  to  give  more  than  a  summary  of  some  of 
the  leading  ones,  in  a  portion  of  the  states. 

55.  In  Massachusetts,  the  leading  case  upon  this  question 
seems  to  be  that  of  Furness  v,  Fox,^  where  it  was  held  that  a 


>*  1  CusIl  1S4  ;  Emenon  v.  Cutler,  14  Pick.  108.  In  Bowker  v.  Bowker, 
9  GosIl  519,  where  the  testator  devised  his  farm,  stock,  &c.,  to  one  of  his  sons, 
upon  condition  that  he  pay  another  son  one  hundred  dollars  annually,  for  seven 
years,  without  interest,  it  was  held  this  became  a  vested  legacy,  as  soon  as  the 
dertsee  of  the  farm,  &c.,  accepted  the  devise  to  him ;  and  that  upon  the  decease 
of  the  other  son  before  the  expiration  of  the  seven  years,  the  unpaid  portion  of 
the  legacy  would  go  to  his  personal  representatives. 

The  rule  has  been  repeatedly  recognized  in  this  state,  in  a  devise  to  one 
for  life  or  widowhood,  of  the  use  and  improvement  of  real  and  personal  estate, 
and  at  the  decease  of  the  first  taker  then  over,  that  the  person  entitled  in  re- 
minder takes  a  vested  and  transmissible  interest  in  both  the  real  and  personal 
estate.  Fay  o.  Sylvester,  2  Gray,  171  ;  Barton  v.  Bigelow,  4  Gray,  85S.  A 
devise  to  A  for  life,  remainder  to  B,  without  express  words  of  perpetuity,  creates 
an  estate  in  remainder  in  fee ;  and  makes  the  person  going  into  possession  under 
the  devisee  of  the  residue  of  the  estate,  who  had  also  obtained  the  release  of  the 
fife-estate,  liable  for  rents  and  profits  to  him  in  remainder,  after  the  termination 

58  • 
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bequest  to  the  testator's  grandson,  ^^If  he  shall  arrive  at  the  age 
of  twenty-one  years,  then  to  be  paid  over  to  him  by  my  execu- 
tor,^' was  not  contingent  but  vested.  The  point  is  thus  stated 
by  Mr.  Justice  Metcalfe  as  cited  from  Wooddeson,  *^  If  the  time 
of  payment  merely  be  postponed,  and  it  appear  to  be  the  inten* 
tion  of  the  testator  that  his  bounty  should  immediately  attach, 
the  legacy  is  of  the  vested  kind  ;  but  if  the  time  be  annexed  to 
the  substance  of  the  gift  as  a  condition  precedent,  it  is  contin- 
gent and  not  transmissible."  This  definition  is  approved  by 
Shaw^  Ch.  J.,  in  Eidridge  v,  Eldridge.^^^  The  learned  judge  here 
defines  the^ule  of  construction  upon  this  subject  thus  :  ^*  When 
tlierefore  words  are  equivocal,  leaving  it  in  some  doubt  whether 
words  of  contingency  or  condition  apply  to  the  gift  itself  or  to 
the  time  of  payment,  courts  are  inclined  to  construe  them,  rather 
as  applying  to  the  time  of  payment,  and  to  hold  the  gift  rather 
as  vested  than  contingent."  The  same  rule  of  construction  is 
clearly  established  in  all  the  cases  in  tliis  state  where  the  ques- 
tion has  arisen.^^  It  is  so  declared  by  Morton^  J.,  in  Olney  v. 
Hull;^^^  by  Parsons,  Ch,  J.,  in  Dingley  v.  Dingley,"®  where  the 
rule  is  thus  stated :  ^^  For  it  is  a  rule  of  law  that  a  remainder  is 
not  to  be  considered  as  contingent,  when  it  may  be  construed, 
consistently  with  the  testator's  intention,  to  be  vested."  But 
the  rule  is  not  to  be  pressed  so  far  as  to  defeat  the  intention  of 
the  testator."® 

of  the  life-estate,  but  entitles  such  person  to  compensation*  for  improvements 
made  by  himself,  or  his  grantor.    Plimpton  v.  FUmpton,  12  Gush.  458. 

Contingent  interests  both  in  real  and  personal  estate  are  transmis&ble  like 
Tested  interests,  unless  the  existence  of  the  devisee  of  a  contingent  interest  at 
some  particular  time  enters  into  the  contingency  and  constitutes  part  of  it,  when 
the  contingent  interest  cannot  descend.    YiTinslow  v.  Goodwin,  7  Met.  363. 

*»  9  Cush,  516. 

>"  21  Pick.  811,  818,  814. 

"*  5  Mass.  R  585,  587.  And  the  same  rule  is  applied  in  Shattuck  v.  Sted- 
man,  2  Pick.  468, 469 ;  Blanchard  v.  Blanchard,  1  Allen,  223.  See  also  Bowers 
t;.  Porter,  4  Fick.  198 ;  Ferwn  r.  Dodge,  28  Pick.  287. 

i»  Shaw,  Ch.  J.,  in  Richardson  u.  Wheatland,  7  Met  169,  171. 
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56.  The  courts  in  New  York  have  said :  "  If  a  legacy  is  given 
to  A,  to  be  paid  when  he  attains  full  age,  the  gift  is  absolute, 
and  vests  on  the  death  of  the  testator ;  but  if  it  is  payable  when 
he  comes  of  age,  or  if,  or  provided  he  lives  till  he  is  twenty-one, 
it  does  not  vest  till  the  contingency  happens,  and  if  it  never 
happens,  the  legacy  lapses."  ^^  But  the  legacy,  in  terms  denot- 
ing a  present  gift,  is  not  rendered  contingent  by  being  made 
payable  out  f>(  the  avails  of  land  to  be  sold  at  a  future  period  ; 
the  use  of  the  land  being  devised,  and  the  sale  postponed  until 
the  death  or  marriage  of  the  devisee.^  The  time  of  payment 
will  not  affect  the  character  of  an  absolute  gift.^ 

57.  The  point  which  determines  the  vesting  or  lapsing  of  a 
legacy  given  in  future,  is  not  whether  time  is  annexed  to 
the  gift,  but  whether  it  is  annexed  to  the  substance  of  the 
gift,  as  a  condition  precedent^  and  that  is  to  be  determined, 
as  matter  of  intention,  upon  the  whole  will.  And  even  where 
upon  the  words  of  the  gift  it  would  seem  that  it  was  not 
uitended  to  vest  until  some  future  period,  that  may  be  cou- 

»  Paterson  v.  Ellis,  11  Wend.  259;  Andrews  v.  N.  Y.  Bible  Society,  4 
Sanf.  S.  C.  156. 

"*  Tucker  v.  Ball,  1  Barb.  Sup.  Ct  94 ;  Sbarpsteen  v,  Tillou,  8  Cow.  651. 
See  also  Tucker  v.  Bisbop,  16  N.  Y.  Ct  of  App.  402 ;  Arcularius  v.  Sweet,  25 
Barb.  403 ;  Pinckney  v.  Pinckney,  1  Bradf.  Sur.  Rep.  269.  The  right  of  sur- 
yivorship  refers  to  the  time  of  vesting,  which  in  most  cases  is  the  death  of  the 
testator,  although  the  time  of  enjoyment  is  deferred.  Dominick  v»  Moore,  2  ' 
Bradf.  Sur.  Bep.  201.  See  as  to  the  general  question,  Arcularius  v.  Geisen- 
hainer,  3  Bradf.  Sur.  Bep.  64 ;  Pinney  v.  Fancher,  3  Brad.  Sur.  Rep.  198.  In 
Roome  v.  Phillips,  24  N.  Y.  Ct  App.  463,  where  the  testator  devised  real 
estate  to  his  father  for  life,  remainder  to  the  heir  at  law  and  only  child  of  the 
testator,  *'  after  the  decease  of  my  father,  and  when  he  the  said  child  shall  be- 
come twenty-one,  and  become  married  and  have  children,  and  in  case  of  his 
decease  before  that  period,  and  after  my  father's  decease,  then  the  said  real 
estate  was  given  over  to  other  persons,  it  was  held  the  child  took  a  vested  re- 
mainder, subject  to  be  divested  only  on  his  dying  under  the  age  of  twenty-one, 
the  provision  in  regard  to  marriage  and  having  children  being  construed  as  hav- 
ing reference  only  to  such  events  occurring  during  the  infancy  of  the  child. 

»  Turk  ex  parte,  1  Bradf.  Sur.  Rep.  110. 
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trolled  by  other  circumstances,  as  where  the  fund  is  to  be  sev- 
ered from  the  estate,  and  an  intermediate  accumulation  of  the 
interest,  or  expenditure  of  it,  is  directed  for  the  benefit  of  the 
legatee.  This  is  regarded  as  indicating  a  purpose  that  the 
legatee  should  at  all  events  have  the  bequest,  and  only  the 
payment  be  deferred.^^  A  direct  bequest  is  not  to  be  held  con- 
tingent because  the  legatees  are  required  to  prove  their  iden- 
tity within  two  years  after  public  notice  given,  or  the  legacy 
shall  become  void.^  The  fiict  that  the  time  of  payment  of  a 
legacy  is  deferred,  and  that  it  is  to  be  raised  in  a  prescribed 
mode,  is  no  ground  of  holding  the  legacy  contingent ;  ^  or  even 
where  the  amount  of  the  legacy  is  directed  to  be  raised  by  the 
sale  of  the  real  estate,  the  use  of  which  is  given  during  life  to 
the  legatee,  thus  making  the  legacy  payable  after  the  death  of 
the  legatee.^^  The  corpus  of  the  legacy  was,  nevertlieless,  held 
to  pass  to  the  personal  representatives  of  the  legatee.^ 

58.  And  all  bequests  of  personal  estate  for  life  to  one  and 
then  over,  create  vested  estates  in  both,  and  the  estate  over  is 
transmissible  by  devise  or  descent,  where  the  person  entitled  in 
remainder  dies  during  the  continuance  of  the  life  estate.^  And 
where  the  estate  over  was  given  by  directing  the  executor  to  sell 
the  property,  after  the  termination  of  the  life-ests^te,  and  ^^  out  of 
the  proceeds  to  pay  a  legacy  to  B,  to  be  paid  by  my  executor  into 
her  own  hand,  and  upon  her  own  personal  receipt,  and  in  small 
sums,  from  time  to  time,  at  the  discretion  of  my  executor,  it  was 
held  to  create  a  vested  interest,  from  the  death  of  the  testator.^ 
And  a  direct  gift  to  a  minor  creates  a  vested  interest,  notwith- 


"*  Van  Wyck  v.  Bloodgood,  1  Bradf.  Sur.  Rep.  154 ;  Burrill  v.  Sheil,  S 
Barb.  Sap.  Ct  467 ;  Paterson  v.  Ellis,  1 1  Wend.  259 ;  Hone  v.  Van  Shaick, 
20  id.  564.  Accumulation  not  alwa}r8  evidence  of  the  vesting  of  the  corpus  of 
the  fund.    Parsons  v.  Lyman,  28  Barb.  564. 

^  Ennis  v.  Pentz,  3  Bradf.  Sur.  Kep.  SS8. 

»  Marsh  v.  Wheeler,  2  Edw.  156. 

■"  Sweet  V,  Chase,  2  Comst  78. 

"  Barker  v.  Woods,  1  Sandf.  Ch.  129. 

»  Conklin  v.  Moore,  2  Biadf.  Sur.  Rep.  179. 
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standing  a  gift  over  in  the  event  of  his  death  before  arriving  at 
full  age  or  without  heirs,  and  upon  the  gift  in  remainder  taking 
effect,  it  will  only  carry  the  corpus  of  the  fund  ;  the  income  be- 
longs to  the  infant,  and  may  be  applied  for  his  maintenance.^^ 

59.  The  general  rule  that  legacies  charged  upon  real  estate 
will  lapse,  where  the  legatee  dies  before  the  time  of  payment,^^ 
applies  only  to  those  cases  where  the  postponement  is  made  by 
the  testator,  with  reference  to  the  situation  and  circumstances  of 
the  legatee,  and  not  where  it  is  done  for  the  convenience  of  the 
estate,  or  of  the  person  charged  with  payment  of  the  legacy .^^ 

And  whei'e  the  testator  directed  his  executors  to  invest  a 
sum  for  the  benefit  of  his  daughter  and  her  children,  to  pay  her 
the  interest  during  life,  and  on  her  decease  to  pay  or  transfer 
the  fund  to  the  children,  share  and  share  alike,  the  shares  of  the 
daughters  to  become  vested  at  their  respectively  attaining  ma- 
jority or  marrying,  and  those  of  the  sons  on  their  attaining 
majority,  but  the  share  of  such  as  should  attain  that  age  during 
the  life  of  their  mother,  to  be  postponed  until  that  event;  it 
was  held  that  a  son  who  attained  the  age  of  majority,  and  died 
before  the  mother  had  a  vested  interest  which  would  pass  to 
his  representative.^^  And  where  the  testator  directed  his  ex- 
ecutors to  invest  9  4000,  and  apply  the  interest  to  the  support 
of  two  persons,  naming  them,  till  each  became  twenty-one,  and 
then  pay  the  principal  to  them  or  their  assigns,  in  equal  moie- 
ties, it  was  held  to  create  a  vested  legacy  in  each  of  the  persons 
named,  in  a  moiety  of  the  sum  payable  upon  attaining  major- 
ity ;  and  if  either  of  the  legatees  die  before  attaining  that  age, 
his  share  will  pass  to  his  personal  representatives.^^    It  was  held 

»  Pinney  v.  Fancber,  8  Bradf.  Sur.  Rep.  198. 

«  Ante,  §  60,  pi.  28. 

«  Harris  v.  Fly,  7  Paige,  421 ;  Sweet  v.  Chase,  2  N.  Y.  CL  App.  78. 

'"  Ex  parte  Turk,  1  Bradf.  Sur.  Rep.  110. 

^  Weyman  p.  Ringold,  1  Bradf.  Sur.  Rep.  40.  See  also  Parsons  v.  Lyman, 
20  N.  Y.  Ct  App.  103 ;  s.  c.  18  How.  193 ;  afBrming  s.  c.  28  Barb.  564,  re- 
yersing  s.  c.  4  Bradf.  Sur.  Rep.  268.    A  bequest  to  A  upon  condition  that  he 
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also  in  this  case,  that  a  gift  over  of  a  legacy  does  not  hinder 
the  vesting,  but  only  diverts  the  legacy,  upon  the  happening  of 
the  precise  contuigency  named,  it  being  in  the  nature  of  a 
condition  sut>sequeut,  and  to  be  strictly  construed.^  But  this 
rule  has  not  been  applied  strictly  to  cases  where  an  estate  over 
after  a  devise  for  life  is  made  dependent  upon  the  fii'st  devisee, 
being  a  widow,  continuing  such,  and  if  she  shall  not  marry 
again,  it  beiug  construed  as  equivalent  to  a  provision  that  the 
estate  over  shall  take  effect,  if  the  prior  estate  is  determined 
either  by  marriage  or  death.^^ 

60.  But  it  seems  to  be  well  established,  that  an  estate  in 
remainder  will  be  held  contingent,  where  clearly  so  expressed, 
however  inconvenient  the  consequences  which  may  result  from 
it.  Thus,  where  the  testator,  after  devising  to  his  wife  the  use 
of  his  real  estate,  while  she  remained  his  widow,  provided,  that 
if  his  wife  should  marry  or  die,  the  land  should  then  be  equally 
divided  among  his  surviving  sons,  each  son  as  soon  as  he  came 
into  possession  of  the  real  estate  paying  $60,  to  be  equally 
divided  among  his  daughters,  it  was  held  that  the  remainder 
thus  given  to  the  sons  was  contingent,  until  after  the  death  or 
marriage  of  tlie  widow,  and  that  upon  her  death  the  estate 
vested  in  the  surviving  son,  to  the  exclusion  of  the  heirs  of  a 
deceased  son,  who  died  before  the  widow,  but  after  the  tes- 
tator.^ 

61.  In  Pennsylvania,  the  questions  affecting  contingent  and 

pay  a  sum  to  B  within  two  years  from  the  testator's  deceasei  does  not  lapse,  as 
to  the  sum  to  be  paid  B,  by  his  decease  within  the  two  years,  but  the  same  wili 
go  to  his  personal  representatives.  Wheeler  v.  Lester,  2  Bradf.  Snr.  Rep.  218 ; 
Same  v.  Same,  id.  239. 

^  See  also  Adams  v,  Beekman,  1  Paige,  631. 

^  Luxford  V.  Cheeke,  8  Ler.  125 ;  Gordon  v.  Adolphns,  8  Br.  P.  C.  806 ; 
Lady  Fry's  Case,  1  Vent  199,  203 ;  ^Person  v.  Dodge,  23  Pick.  2S7 ;  Bates  v. 
Webb,  8  Mass.  R.  458;  Whitney  v.  Whitney,  14  Mass.  K.  88;  Chappel  v. 
Aver}',  6  Conn.  R.  31. 

»  Olney  v.  Hull,  21  Pick.  311.     See  also  Emerson  v.  Cutler^  14  Pick.  108. 
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vested  estates  seem  to  have  received  a  similar  constmction  with 
that  which  prevails  in  England,  and  in  the  other  American 
states.  In  a  recent  case  ^  in  that  state,  the  rules  of  construc- 
tion affecting  this  subject  are  thus  stated :  —  The  law  favors  an 
absolute  rather  than  a  defeasible  estate ;  a  vested  rather  than  a 
contingent  one  ;  the  primary  rather  than  the  secondary  intent ; 
the  first  rather  than  the  second  taker,  as  the  beneficial  object  of 
the  testator's  bounty;  and  a  distribution  as  nearly  conformed 
to  the  general  rules  of  inheritance  as  is  consistent  with  the  lan- 
guage of  the  will.  This  subject  received  a  careful  discussion 
and  examination  in  the  late  case  of  Letchworth's  Appeal,^ 

^  Smith's  Appeal,  23  Penn.  St  9.  The  general  principles  here  announced 
are  of  the  most  wholesome  and  unquestionable  character,  and  are  illustrated  by 
the  following  cases  in  that  state  :  Patterson  v.  Hawthorn,  12S.  &R.112;  Eling 
V.  Crawford,  17  S.  &  K.  118 ;  Magoffin  v.  Patton,  4  Rawle,  IIS  ;  King  v.  King, 
1  W.  &  S.  205 ;  Donner^s  Appeal,  2  id.  S72;  Lamb  v.  Lamb,  8  Watts,  184 ; 
Moore  v.  Smith,  9  Watts,  408 ;  Seibert's  Appeal,  18  Penn.  St.  501 ;  Heed  v. 
Buckley,  5  W.  &  S.  517;  Bayard  v.  Atkins,  10  Penn.  St  15;  Candler  v. 
Dinkle,  4  Watts,  148 ;  Price  v.  Watkins,  1  DalL  8 ;  Fleck's  Estate,  1  Parsons, 
126 ;  Newport  v.  Cook,  2  Ashm.  882 ;  Maxwell  v.  McClintock,  10  Penn.  St 
237 ;  Masden's  Estate,  4  Whart  428.  A  bequest  of  a  sum  of  money  to  be  paid 
at  a  future  period  is  a  vested  legacy ;  but  if  there  be  no  gift  or  bequest  inde- 
pendent of  that  fixed  for  the  payment,  it  is  contingent  Thus,  a  bequest  of  a 
sum  q£  money  to  grandchildren,  to  be  paid  to  them  respectively  when  they 
shall  severally  arrive  at  die  age  of  twenty-one  years,  is  a  vested  legacy.  Bow- 
man's Appeal,  84  Penn.  St  19. 

^  80  Penn.  St.  175.  This  subject  is  discussed  in  other  cases  in  this  state, 
but  these  later  expositions  of  the  principles  involved  afford  the  surest  guide  to 
the.  present  state  of  the  law,  and  will  produce  less  confusion  than  if  we  at- 
tempted to  analyze  all  the  cases  found  in  the  large  number  of  reports  in  that 
state.  See  Talbot  v.  Calvert,  24  Penn.  St  827.  The  late  case  of  Young  v. 
Stoner,  87  Penn.  St  105,  reaffinns  the  same  general  principles,  as  applicable  to 
the  facts  of  that  case,  which  was  a  devise  to  the  brother  of  the  testator  until  his 
children  should  attain  the  age  of  twenty-one  years,  and  then  to  such  children  in 
fee,  charged  with  the  payment  of  certain  sums  to  the  testator's  other  brothers 
and  sisters,  and  it  was  held  to  create  a  vested  remainder  in  fee  in  the  children, 
subject  to  the  particular  estate  for  years;  and  that  the  legacies  to  the  rest  of  the 
testator's  brothers  and  sbters  vested  ai  the  death  of  the  testator,  and  the  chil- 
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where  it  was  decided  that  the  law  always  inclines  to  hold  the 
whole  interest  in  property  as  vested  rather  than  contingent,  and 
therefore  in  case  of  doubt  it  declares  the  interest  vested ;  that 
a  devise  or  legacy  depending  upon  an  event  that  is  sure  to 
happen  is  vested,  if  the  happening  of  the  event  does  not  form 
a  part  of  the  description  of  the  devisee,  and  if  the  suspensive 
expressions  can,  consistently  with,  or  by  the  aid  of,  other  parts 
of  the  will,  be  properly  interpreted  as  referring,  not  to  the  vest- 
ing of  the  title,  but  to  the  vesting  of  the  enjoyment.  In  this 
case  the  will  was  thus  expressed :  ^'  At  and  after  the  decease 
of  my  said  wife,  and  in  case  she  should  marry,  and  when  my 
youngest  child  shall  arrive  at  the  age  of  twenty-one,  tiien  it  is 
my  will  that  all  my  estate  shall  be  distributed  by  my  executors 
agreeably  to  the  intestate  laws  of  this  state,  provided,  that  in 
case  all  my  said  children  shall  die  without  leaving  lawful  issue, 
during  the  lifetime  of  my  said  wife,  then  and  in  such  case,  I 

dren  of  such  as  died  after  that  would  take  the  shares  of  such  deceased  parent 
Chew's  Appeal,  87  Penn.  St  23. 

Upon  the  devise  of  real  estate  to  A  for  life,  or  for  any  other  term  upon  which 
a  remainder  may  be  dependent,  and  then  over,  whether  to  persons  b^  name  or 
to  a  class,  the  estate  over  vests  at  the  decease  of  the  testator.  And  whether  it 
be  to  the  children  of  the  person  taking  the  particular  estate,  or  to  the  children 
of  any  other  person,  the  limitation  will  embrace  not  only  those  alive  at  the 
death  of  the  testator,  but  all  who  shall  come  into  existence  before  the  period  of 
distribution,  unless  expressly  limited  to  survivors.  And  therefore,  where  the 
remainder  was  limited  to  the  surviving  children  for  life,  their  heirs  and  aaagns, 
&c.,  it  was  held  to  refer  to  the  death  of  the  testator  and  not  of  the  first  taker, 
and  therefore  the  share  of  one  tenant  in  common,  who  deceased  after  the  death 
of  the  testator,  and  before  that  of  the  tenant  for  life  being  vested,  will  descend 
to  heirs.  Ross  v,  Drake,  S7  Penn.  St  878.  And  where  the  evident  intent  of 
the  will  is  to  give  the  parent  a  life  interest,  with  remainder  to  the  children  of 
such  parent,  the  court  will  construe  the  interest,  as  so  far  vested  as  to  be  trans- 
miflsible  to  grandchildren,  whose  parents  decease  during  the  continuance  of  the 
life-estate.  Lantz  v.  Trusler,  87  Penn.  St  482.  In  the  case  of  Burd  v.  Burd, 
40  Penn.  St  182,  the  same  doctrines  are  reaffirmed,  and  the  case  made  to  turn 
upon  the  point  whether  the  contingency  attaches  to  the  gifl  or  the  time  of  pay- 
ment,  but  all  doubtful  constructions  are  made  to  favor  vesting. 
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devise  and  bequeath  to  mj  said  wife  all  my  estate,  real,  per- 
sonal, and  mixed,  to  her  and  her  heirs  and  assigns  forever  "  ; 
and  it  was  held  that  the  children  of  the  testator  took  vested 
interests  under  the  will,  and  that  the  husband  of  one  of  the 
daughters,  who  died  before  the  time  of  distribution,  leaving  no 
issue,  was  entitled  to  her  share,  the  learned  Chief  Justice  — 
Lowrie  —  adding,  '*  The  law  of  the  land  so  declares,  and  it  is 
right." 

62.  The  same  general  principles  have  been  recognized  in 
most  of  the  American  states  where  such  questions  have  arisen. 
Many  of  the  cases  are  collected  in  the  notes  of  Mr.  Per- 
kins, in  his  edition  of  Jarman.^  Tlie  subject  has  been  dis- 
cussed by  many  of  the  American  courts  witliin  the  last  few 
years.  Thus,  in  New  Hampshire,^*^  where  the  testator  be- 
queathed all  his  estate  to  a  trustee,  to  invest  in  his  discretion, 
and  to  expend  for  the  benefit  of  his  daughter  not  exceeding  six 
per  cent,  of  the  amount,  including  interest,  until  she  arrived  at 
the  age  of  twenty-one,  and  then  to  pay  her  in  his  discretion, 

^  1  Perkins'  Jarman,  (ed.  1859,)  758,  and  note.  See  Gifibrd  v.  Thorn,  1 
Stockt  Ch.  702 ;  Bunch  v.  Harst,  3  Dessaus.  273 ;  Perry  v.  Rhodes,  2  Mur.  140 ; 
Caldwell  v.  Kinkead,  1  B.  Mon.  228 ;  Gregg  v.  Bethea,  6  Porter,  (Ala.)  9 ;  Roberts  / 
V,  Brinker,  4  Dana,  570.  Mr.  Fish,  in  his  edition  of  Wms.  Exrs.  1859,  vol.  ii. 
p.  1083,  has  a  carefully  prepared  note  upon  this  subject,  in  which  he  refers  to 
many  of  the  American  cases,  and  the  following  among  others,  which  will  be 
found  to  support  the  doctrines  of  the  text :  Spence  v.  Robins,  6  Gill  &  J.  507 ; 
Boon  V,  Sinkler,  1  Bay,  369 ;  Tazewell  v.  Smith,  I  Rand.  313 ;  Lemonnier  v. 
Godfroid,  6  Har.  &  J.  472 ;  Chesnut  v.  Strong,  1  Hill,  Ch.  123 ;  Eibler  v.  White- 
man,  2  Har.  401  ;  Watson  v.  Woods,  3  R.  I.  R.  226 ;  Bridgewater  v.  Gordon, 
2  Sneed,  5 ;  Gill  v.  Weaver,  1  Dev.  &  Batt.  Ch.  41 ;  Hogan  v.  Hogan,  8  Dana, 
572 ;  Hathaway  v.  Leary,  2  Jones,  Eq.  264 ;  Phillips  v.  Johnson,  14  B.  Mon. 
172. 

'*  Felton  V.  Sawyer,  41  N.  H.  R.  202.    It  is  held  in  this  state,  where  the 

statute  of  uses  is  in  force,  that  a  devise  of  land  to  one  for  the  use  of  another 

creates  no  trust,  but  only  a  naked  use,  which  the  statute  immediately  executes, 

thus  vesting  the  legal  estate  in  the  cestui  que  use.    Hayes  i;.  Tabor,  41  N.  H. 

R521. 

PABT I^  54  .  ' 
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but  not  exceeding  two  thirds  of  the  amount  before  she  becomes 

• 

thirty  years  of  age,  and  at  the  age  of  thirty-five  to  pay  her  the 
whole,  including  interest ;  the  daughter  died  at  the  age  of 
twenty-four,  —  it  was  held,  that  her  personal  representative  was 
entitled  to  the  whole  fund  immediately  upon  her  decease.  A 
devise  to  M.  D.,  to  descend  to  his  youngest  son  and  the  oldest 
male  heir  of  said  son,  and,  on  failure  of  such  issue,  to  the  heirs 
of  M.  D.  forever,  gives  the  youngest  son  of  M.  D.  a  life-estate 
only,  —  the  fee,  subject  to  such  contingent  devise  for  life,  vests 
in  M.  D.^^^  Where  there  is  a  devise  to  two  in  succession,  and 
the  first  devise  lapses  by  the  death  of  the  devisee  during  the  life 
of  the  testator,  the  devise  over  takes  efiect  immediately  upon  the 
death  of  the  testator ;  ^^  and  it  will  make  no  difference  that  the 
intermediate  estate  is  chained  with  the  payment  of  debts  and 
legacies,  the  devise  over  will  take  effect,  clear  of  the  charges. 

63.  It  is  held  in  Virginia,  that  a  bequest  of  real  and  personal 
estate  to  the  children  of  A,  ^^  provided  either  of  them  shall  live 
to  the  age  of  twenty-one,"  and  if  not,  then  over,  creates  in  the 


'^  Dennett  v.  Dennett,  43  N.  H.  K.  499. 

^^  Brown  v.  Brown,  48  N.  H.  R.  17,  citing  Yeaton  v.  Roberts,  28  K.  H.  B. 
468 ;  4  Com.  Dig.  Estate  by  devise,  E. ;  White  v.  Warner,  S  Doi]g.f4.  The 
principle  is  recognized  in  New  York.  Lawrence  v.  Hebbard,  1  Bradf.  Sor.  Bepw 
252 ;  Goodall  v.  McLean,  2  id.  806 ;  Campbell  v.  Bowden,  18  N.  Y.  Ct  of  App. 
412.  A  devise  of  land  to  A  for  life,  remainder  to  B  for  life,  remainder  to  the 
heirs  of  B,  makes  the  estate  of  B  contingent  during  the  life  of  A,  and  his  re- 
lease of  the  title  daring  the  life  of  A  will  nqt  estop  the  heirs  of  B  from  claiming 
the  remainder  of  the  estate  afler  the  death  of  both  A  and  B.  Hall  .v.  Nate, 
38  N.  H.  B.  422.  So  in  a  devise  to  one  for  life,  remainder  to  his  oldest  son,  tlie 
remainder  is  contingent,  and  not  assignable  daring  the  continuance  of  the  life- 
estate,  hj  him  entitled  in  remainder.  Robertson  v.  Wilson,  88  N.  H.  R.  48. 
A  devise  to  testator^s  grandson,  to  be  paid  him  when  he  shall  arrive  at  the  i^ 
of  twenty-one  years,  vests  at  the  death  of  the  testator ;  and  if  the  legatee  die 
before  twenty-one,  the  money  will  go  to  his  representative.  Brown  v.  Brown, 
44  N.  H.  R.  281 ;  s.  p.  Snow  v.  Snow,  49  Me.  R  159.  But  time  is  of  the 
essence  of  the  gifl,  —  it  is  contingent,  and  lapses  by  the  death  of  the  legatee 
•  before  the  time.    lb. 
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first  takers  a  vested  estate  from  the  death  of  the  test&tor,  sub- 
ject to  be  divested  by  their  death  before  the  age  of  twenty- 
one  ;  ^^  and  also  that  an  estate  in  remainder,  depending  upon 
a  prior  life-estate,  vested  at  the  death  of  the  testator  in  such  a 
manner  as  not  to  be  liable  to  be  divested  upon  the  decease  of 
those  entitled  in  remainder,  during  the  continuance  of  the  life- 
estate,  but  would  pass  to  the  heirs  or  the  next  of  kin  of  such 
persons.^** 

64.  It  has  been  held  in  Florida,  Georgia,  and  some  other 
states,  that  the  postponing  the  time  of  distribution  of  an  estate, 
until  the  testator's  widow  shall  marry  again,  or  his  children  come 
of  age,  or  until  tl)e  youngest  child  shall  come  of  age,  does  not 
binder  the  vesting  of  a  present  and  transmissible  interest.^^ 

^  Baney  p.  Heath,  2  P.  &  H.  206.  It  was  here  decided  that  the  first  takers 
could  not  be  required  to  give  security  for  the  preservation  of  the  property,  for 
the  benefit  of  those  entitled  in  remainder,  unless  there  was  evidence  of  danger 
of  the  loss  of  the  property. 

^  Cowan  p.  Epes,  2  P.  &  H.  520.  So  a  devise  to  A,  remainder  to  his  chil- 
dren, if  any,  if  not,  remainder  to  B.  After  the  death  of  the  testator,  A  marries 
and  has  children.  It  was  held  that  the  estate  in  remainder,  vested  in  such  chil- 
dren as  they  were  bom,  opening  to  let  in  each  successive  child  as  it  came  into 
existence,  so  that  upon  the  birth  of  the  first  child  the  remainder  to  B  was  de- 
feated.   Cooper  p.  Hepburn,  15  Gratt.  551. 

^^  Young  p.  McEinnie,  5  Fla.  R.  542 ;  Everett  p.  Mount,  22  Ga.  B.  323. 
And  a  devise  to  one  in  trust  for  the  benefit  of  another,  "  should  he  live  to  be 
twenty-one  years  of  age,"  but  otherwise,  then  over,  confers  a  vested  interest 
immediately  upon  the  testator's  death,  subject  to  be  divested  upon  the  happen- 
•ing  of  the  contingency.  Bowman  p.  Long,  23  Ga.  B.  242.  A  bequest  of  all 
the  testator's  personal  property  to  his  wife  and  children,  share  and  share  alike, 
"  each  child  to  draw  their  share  as  they  come  of  lawful  age  or  marry,"  creates  a 
vested  legacy  in  the  children.  Cox  p.  McEanney,  82  Ala.  B.  461.  So  also  on 
a  bequest  to  the  widow  during  life  or  widowhood,  and  after  the  termination  of 
her  right  all  the  remainder  of  the  property  to  be  divided  between  two  of  the 
testator^s  children,  they  take  vested  interests  firom  the  death  of  die  testator. 
Thrasher  p.  Ingram,  32  Ala.  B.  645.  See  also,  to  the  point  stated  in  the  text, 
High  p.  Worley,  32  Ala.  B.  709.  A  remainder  to  children  of  the  tenant  of  the 
particular  estate  opens  to  let  in  after-bom  children  until  the  period  of  distribu- 
tion.   Nichols  p.  Denny,  37  Miss.  B.  59. 
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65.  But  in  Alabama  it  was  held,  under  very  similar  circum- 
stances, that  the  estate  was  contingent,  until  the  time  fixed  for 
distribution,  and  that  only  those  legatees  who  where  living  at 
that  time  were  entitled  to  a  share.^^  But  this  seems  to  be  at 
variance  with  the  general  course  of  decision  upon  this  ques- 
tion .^^  And  it  was  so  held  in  a,  case  involving  similar  princi- 
ples in  the  state  of  Tennessee.^*^    So  also  in  Delaware.^*® 

66.  Where  the  estate  in  remainder  is  dependent  upon  the  life- 
estate  of  the  testator's  widow,  who  waived  the  provisions  of  the 
will  and  took  her  share  under  the  statute,  it  was  held  that  estates 
in  remainder  vested  immediately  upon  the  determination  of  the 
estate  or  interest  of  the  widow.^*^ 


^^  Travis  t7.  Morrison,  2S  Ala.  R.  494. 

^^  Harris  v.  Alderson,  4  Sneed,  250. 

'•  Conwell  ».  Heavilo,  6  Harring.  296. 

'*  Holderby  v.  Walker,  8  Jones,  Eq.  46.  The  courts  in  this  state  hold  the 
general  rule,  that  estates  are  to  be  construed  as  vested  rather  than  contingent, 
whenever  the  expressions  in  the  will  are  ambiguous  or  the  intention  doubtfiiL 
Devane  v.  Larkins,  S  Jones,  £q.  377,  where  the  rule  is  applied  to  a  case,  where 
the  distribution  of  the  estate  is  deferred,  until  the  widow  shall  marry  again,  or 
the  children  severally  come  of  age,  when  each  is  entitled  to  his  or  her  share.  Bat 
in  a  bequest  to  one  for  life,  and  then  to  the  children  of  my  daughters  who  are 
then  living,  the  estate  in  remainder  is  contingent  until  the  death  of  the  tenant 
for  life,  and  then  vests  in  the  children  living  at  that  time.  Freeman  v.  Okey, 
3  Jones,  Eq.  473.  In  a  conditional  limitation  of  an  estate,  if  the  person  to  take 
is  certain,  his  representative  is  entitled  to  the  interest  limited  to  him,  although 
he  die  before  the  happening  of  the  event  on  which  the  estate  in  remainder  was 
to  vest  in  possession.  Hail  v.  Robinson,  3  Jones,  Eq.  34S.  In  a  bequest  to  a 
class,  if  one  die  before  the  testator  it  is  the  same  as  if  such  one  had  never  existed. 
Washington  v.  Emery,  4  Jones,  Eq.  82.  Upon  a  bequest  of  property,  the 
income  to  be  applied  to  the  maintenance  of  three  of  testator's  children,  until  tlie 
youngest  shall  come  of  age,  then  to  be  converted  into  money  and  divided  among 
all  the  testjitor's  children,  this  creates  vested  interests  in  all  the  children  from 
the  death  of  the  testator ;  and  upon  the  death  of  one  or  more  of  them,  before 
the  youngest  comes  of  age,  the  interest  of  such  child  or  children  devolved  upon 
the  next  of  kin.  Williams  v.  Smith,  4  Jones,  Eq.  254.  See  post,  §  66,  pi.  18, 
n.  33. 
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'  67.  It  was  held  in  Tennessee,  that  where  the  testator  left  all 
his  real  and  personal  estate  to  his  wife,  remainder  to  his  eleven 
children,  and  by  a  codicil  vested  theshares  of  seven  of  the  chil- 
dren in  three  of  the  sons,  in  trust  to  be  managed  by  them  for 
the  benefit  of  such  children,  after  the  death  of  the  widow ;  the 
codicil  also  providing  that  if  either  of  the  children  died  without 
any  heirs  of  the  body,  his  share  should  return  to  the  estate,  and 
be  divided  among  those  still  living ;  that  the  codicil  gave  a  pres- 
ent vested  interest,  with  executory  devise  over  on  the  happening 
of  the  contingency,  and  that  upon  the  death  of  one  of  the  chil- 
dren during  the  continuance  of  the  life-estate,  leaving  no  issue, 
his  share  would  follow  the  common  rule  of  descent,  and  go  to 
his  personal  representative,  and  be  subject  to  the  payment  of 
his  debts  after  the  falling  in  of  the  life-estate*^'^ 

68.  In  Connecticut  it  was  held,  that  a  devise  to  the  testator's 
wife  during  life,  and  after  her  death  to  his  niece,  to  her  and  her 
heirs  during  her  natural  life,  and  after  her  death,  that  her  son 
should  be  the  sole  heir  of  such  estate,  created  in  the  last  taker 

I 

a  vested  remainder  from  the  death  of  tlie  testator,  and  if  such 
devisee  in  remainder  died  after  the  decease  of  the  testator  and 
before  that  of  the  intermediate  devisees,  the  remainder  would 
go  to  his  lawful  heirs.^^ 

69.  It  has  been  held  in  Ohio,^^  that  a  future  contingent  inter- 
est in  the  nature  of  a  contingent  remainder  or  executory  devise, 
is  such  an  existing  interest  in  the  land  as  is  transmissible  by 
devise  or  deed,  and  of  course  by  descent. 

^  Petty  V.  Moore,  5  Sneed,  126. 

"»  Throop  V.  Williams,  2  Conn.  R  98. 

^  Thompson's  Lessee  v.  Hoop,  6  Ohio,  x.  s.  480. 

54* 
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SECTION   II. 

BXECUTOBT  DEVISES  AND  BEQUESTS,  AND  THOSE  IN  REMAINDER. 

1.  An  executory  devise  is  a  limitatioii  OTer,  which  cannot  operate  by  way  of  re- 
mainder. 

'  i.  If  the  estate  can  take  effect  as  a  remainder  it  shall. 

3.  An  estate  in  remainder  most  be  upheld  by  another  estate  less  than  a  fee. 

4.  Snch  estate  most  continue  nntil  the  Testing  of  that  in  remainder. 

5.  Remainder  cannot  be  upheld  by  a  chattel  interest ;  or  take  effect  in  fbtnro. 

6.  Where  the  life-estate  terminates  on  condition,  the  estate  over  becomes  an  ex- 

ecutory devise. 

7.  And  where  the  intermediate  estate  is  a  conditional  fee,  that  over  is  an  executory 

derise. 

8.  Where  the  executory  devise  fails  by  lapse  or  remoteness,  the  first  taker  holds 

absolutely. 

9.  The  case  of  Jackson  o.  Noble  discussed  at  length. 

n.  16.  Explanation  of  the  grounds  of  the  decision  in  the  different  courts. 

10.  The  first  taker  holds  the  entire  estate,  where  such  appean  to  be  the  intent  of 

testator. 

11.  Bequest  to  widow  for  life,  and  then  to  children,  creates  vested  interest  in  chil- 

dren. 

12.  And  where  the  estate  over  is  to  go  to  issue,  if  there,be  no  issue,  it  is  not  de- 

feated. 

13.  And  where  a  bequest  for  daughters  is  held  in  trust  for  their  issue,  this  will  not 

affioct  the  estate  of  those  who  die  without  issue. 

14.  Lord  Cottenham's  illustration  of  the  point  in  Lassence  v.  Tiemey. 

15.  Where  the  words  of  the  will  are  ambiguous,  may  be  explained  by  context 

16.  So  the  gift  remains  absolute  upon  fiiilure  to  exerdse  a  power  of  appointment. 

17.  Executory  devises  not  defeated  by  forfeiture  or  failure  of  intermediate  estate. 

18.  A  change  in  the  intervening  estates  converts  a  remainder  into  an  executory  de- 

vise. 

19.  And  an  estate  may  change  from  an  executory  devise  to  a  remainder. 

80.  Estate  may  be  so  framed  as  to  take  effect  as  one  or  the  other  in  different  events. 
SI.  An  executory  devise  not  defeated  by  failure  of  estate  out  of  which  it  arises. 

82.  Where  the  executory  devise  and  contingent  remainder  vest  in  the  same  person, 

they  do  not  merge. 

83.  An  estate  in  fee  defeasible  by  a  possible  estate  over  is  subject  to  curtesy  and 

dower. 

84.  Personalty  may  go  to  successive  owners  by  executory  devise,  but  not  by  re- 

mainder. 
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85.  Equity  will  require  the  tenant  for  life  to  fomiBh  inyentory;  will  decree  rar- 
reoder. 

26.  The  rights  of  tenants  for  life  and  thoee  entitled  in  remainder  farther  explained. 

27.  The  law  against  perpetnities  applies  to  personal  estates  in  succession. 

28.  Snccessire  estates  cannot  exist  in  chattels  of  a  perishable  character,  unless  in 

residue. 

29.  The  law  of  executory  devises  the  same  as  at  common  law,  in  the  American 

states. 

30.  So  also  in  regard  to  remoteness,  and  the  effect  of  estate  oTer  being  roid. 

31.  It  is  clear  that  an  executory  devise,  after  indefinite  feilnre  of  issue,  is  Toid. 

32.  An  executory  devise  may  take  effect  in  futuro,  without  an  intermediate  estate. 
38.  An  executory  devise  over  cannot  be  limited  upon  absolute  devise  to  the  first 

taker. 
34.  But  if  the  first  devise  lapses  the  devise  over  will  take  effect 

§  65.  1.  An  executory  devise  is  a  limitation  by  will  of  a 
future  estate  or  interest  in  land,  which  cannot,  consistentlj  with 
the  rules  of  law,  take  effect  as  a  remainder.^ 

2.  It  is  a  settled  rule  of  law,  that  if  a  devise  can  take  effect, 
as  an  estate  in  remainder,  it  shall  be  so  regarded.' 

8.  It  being  a  universal  rule  of  law  that  an  estate  in  remainder 
by  devise  cannot  take  effect  in  futuro,  except  there  be  an  estate 
of  freehold  in  existence  at  the  death  of  the  testator  less  than  a 
fee  by  which  the  estate  in  remainder  may  be  upheld  ;  whenever 
it  happens  that  no  such  estate  is  in  existence  at  that  time,  the 
estate  in  remainder  becomes  void.^ 

4.  Hence  where  the  devise  of  an  estate  to  take  effect  in  futuro 
is  not  upheld  by  some  subsisting  estate  from  the  decease  of  the 
testator  until  the  time  the  future  estate  takes  effect,  it  creates  an 
executory  devise,  since  it  cannot  operate  as  a  remainder,  unless 


>  1  Jarman,  (ed.  1S61,)  S19. 

'  Pnrefoy  v.  Bogers,  2  Lev.  89 ;  s.  c.  2  Sannd.  8S0 ;  Groodwright  v.  Cornish, 
4  Mod.  256, 258,  where  it  is  said,  arguendo,  and  so  held  by  the  court,  "  And  it  is , 
a  known  rule  of  law  that  it  shall  not  be  construed  by  way  of  executory  devise, 
if  it  will  admit  of  any  other  construction."    Doe  v.  Provoost,  4  Johns.  61. 

•  1  Jarman,  819 ;  Moor  v.  Parker,.  1  Ld.  Ray.  S7 ;  b.  c.  4  Mod  816  ;  s.  c. 
Skin.  558 ;  Doe  o.  Earl  of  Scarborough,  3  Ad.  &  £1L  2,  897 ;  Wells  v.  Eitter, 
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it  be  upheld  during  the  entire  period  of  its  suspension  after  the 
•  death  of  the  testator,  bj  some  present  subsisting  estate.  Thus 
a  devise  to  the  children  of  A,  who  has  no  child  at  the  death  of 
the  testator,^  or  to  the  heirs  of  the  body  of  a  person  living  at  the 
death  of  the  testator,^  cannot  take  effect  as  remainders,  and  are 
therefore  executory  devises.* 

5.  A  mere  chattel  interest  is  inadequate  to  uphold  a  remain- 
der in  real  estate,  as  a  devise  for  a  term  of  years,  and  after  that 
a  remainder  in  fee-simple,  or  fee-tail,  the  estate  over  must  there- 
fore take  effect  as  an  executory  devise.^  So  also  a  devise  in 
terms  to  take  effect  after  the  death  of  the  testator,  and  after  a 
given  term,  or  upon  the  happening  of  some  event.®  But  if  the 
devise  be  so  expressed  that  it  may  come  into  operation  upon  the 
determination  of  the  intervening  life-estate,  it  will  take  effect 
as  a  reftiainder,  but  as  an  executory  devise,  whenever  there 
is  a  clear  necessity  of  an  interval  between  the  intervening  life- 
estate  and  that  in  remainder,  although  the  interval  be  ever  so 
short.® 

6.  Hence  where  there  is  a  condition  annexed  to  the  interven- 
ing life-estate,  which  may  terminate  it  before  the  remainder  is 
provided  to  take  effect,  as  if  the  tenant  for  life  diall  inherit  a 
certain  estate,  or  shall  omit  to  assume  a  certain  name,  as  re- 
quired by  the  devise ;  and  these  conditions  any  of  them  take 
effect,  so  as  to  terminate  the  life-estate,  the  estates  in  remainder 
must  go  into  operation  as  executory  devises,  since  they  cannot 


8  Whart.  20S;  Moote  v.  Howe^  4  Mon.  199;  Beard  v.  Bonan,  1  McLean, 
185. 

*  Hopkins  v.  Hopkins,  Cas.  t  Talb.  44 ;  Stephens  o.  Stephens,  id.  22S ;  Gore 
V.  Gore.  2  P.  Wms.  28 ;  s.  c.  2  Strange,  958 ;  Bullock  v.  Stones,  2  Ywej^  521. 

*  Snow  V.  Cutler,  1  Lev.  185 ;  s.  c.  T.  Bay.  162 ;  Doe  d*  Fonnerean  v. 
Fonnereau,  2  Doog^  487,  and  oaset  cited* 

*  1  Jarman,  819. 
T  lJannaB,S2l. 

*  Redding  o.  Stone,  8  Via.  Ab.  215,  pl«  5. 
>  1  Jarman,  821. 
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operate  as  remainders,  unless  there  be  some  trust  to  uphold  the 
fee  in  the  mean  time.^^ 

7.  And  as  a  remainder  cannot  be  limited  to  take  effect  after 
an  estate  in  fee-simple,  every  limitation  over,  upon  the  condi- 
tional determination  of  an  estate  in  fee-simple,  must  take  effect 
as  an  executory  deyise.  As  where  an  estate  is  given  to  A  in 
fee-simple,  but  conditioned,  that  if  he  shall  die  before  twenty- 
one  without  leaving  issue,  and  B  shall  then  be  alive,  then  over, 
it  is  regarded  the  same  as  if  the  devise  had  been  made  to  take 
effect  over,  or  in  future,  without  any  intermediate  devise  in  fee, 
the  fee  descending  in  the  mean  time  to  the  heir,  thus  operating 
by  way  of  executory  devise.^ 

8.  The  distinction  between  executory  devises  and  estates  in 
remainder  may  be  carried  forward  and  illustrated  by  numerous 
cases,  but  it  scarcely  seems  important,  since,,  whether  an  estate 
takes  efiect  as  the  one  or  the  other  is  not  essential,  except  in  a 
technical  point  of  view,  and  for  that  purpose  the  rules  which  we 
have  already  stated  will  be  sufficient  to  solve  most  cases  which 
will  arise.^  The  question  of  an  executory  devise  after  the  de- 
termination of  an  estate  in  fee  determinable  upon  condition  is 

*  NicboU  V.  l^GhoU,  2  Wm.  BL  1159 ;  Doe  tn  Heneage,  4  T.  B.  IS ;  Nicollfl 
V.  Slieffield,  2  Br.  C.  C.  215,  and  Eden's  note,  citing  Carr  v.  Ld.  Erroll,  6 
East,  6S  \  Stanley  v.  Stanley,  16  Vesey,  491. 

"  Porter  v.  Bradley,  8  T.  R.  143.  See  also  Fells  v.  Brown,  Cro.  Jac.  590, 
592 ;  8.  c.  Palm.  181 ;  Taylor  t;.  Bidall,  Gilb.  86 ;  s.  c.  2  Mod.  289  ;  Fairfax  v. 
Heron,  Prec.  Ch.  67  ;  Marks  t7.  Marks,  id.  486  ;  Heath  v!  Heath,  1  Br.  C.  C. 
147.;  Doe  0.  Welton,  2  B.  &  P.  824 ;  Toorey  o.  Baasett,  10  East,  460;  Doe  v. 
Timins,  1  B.  &  Aid.  580;  Doe  v.  Webber,  id.  718;  Doe  v.  Bawding,  2  id. 
441 ;  1  £q.  Ab.  186,  pi.  1 ;  Gulliyer  v.  Wickett,  1  Wils.  105 ;  Doe  v.  Howell, 
10  B.  &  C.  201 ;  n  Jarman,  822.     See  also  Fisk  v.  Eeene,  85  Me.  B.  849. 

»  Mr.  Feame,  in  his  treatise  on  Contingent  Bemainders,  251,  580,  states  that 
a  condition  ch:  limitation  defeating  an  estate  must  '*  defeat  or  destroy  the  whole 
estate  to  which  it  is  annexed,  and  not  determine  it  in  part  only  and  lea^e  it 
good  for  the  remainder,"  from  which  Mr.  Jarman  dissents,  as  a  nnlTersal  role, 
saying,  that  an  executory  devise  may  take  effect  upon  the  partial  failure  of  the 
preceding  estate,  as  well  as  upon  its  total  failure.    Mr.  Preston,  (2  Abst.  189,) 


^ 
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well  illustrated  by  the  case  of  Jackson  v.  Noble,^  where  the 
testator  gave  real  and  personal  estate  to  his  daughter  A.  and 
two  other  persons  upon  trust  to  permit  A.  to  receive  the  income 
for  life  to  her  separate  use,  and,  after  her  death,  to  convey  to  her 
heirs ;  but  in  case  A.  should  marry  and  have  no  children,  the 
property  to  belong  to  D.,  and,  in  case  of  his  decease  before  A., 
then  to  his  children,  it  was  held  that  A.  took  an  absolute  equi- 
table estate,  with  an  executory  gift  over  to  D.  and  his  children, 
and  D.  having  died  in  the  lifetime  of  A.,  leaving  no  children,  A. 
was  absolutely  entitled  to  the  property.  And  the  same  rule 
applies  where  the  executory  devise  is  void  for  remoteness.^^ 

9.  It  seems  to  be  well  settled  that  a  devise  over,  which  for 
any  reason  is  incapable  of  taking  efiect,  and  is  therefore  inoper- 
ative, leaves  the  estate  in  the  prior  taker,  the  same  as  if  the 
devise  over  had  not  been  attempted  to  be  made.  The  subject 
upon  this  precise  point  is  a  good  deal  discussed  in  the  case  of 
Doe  d.  Bloomfield  v.  Eyre,^  upon  the  following  state  of  facts : 
A,  in  contemplation  of  her  marriage  with  B,  surrendered,  and 
caused  a  re-grant  of  the  estate  which  she  held  in  fee,  being  copy- 
held  to  her  own  use  until  the  marriage,  and  after  that  to  the  use 
of  B  for  life,  and  then  to  herself  and  assigns  for  life ;  and  then 
to  the  use  of  such  child  or  children  of  the  marriage,  and  for 
such  estate,  and  charged  with  any  sum  for  the  benefit  of  their 
other  children  as  she  should  by  deed  or  will  appoint ;  and  in 


gives  two  roles  for  determining  executory  deyises,  which  it  may  be  prc^r  to 
repeat  here.  1.  Where  an  estate  in  fee-simple  or  fee-tail  is,  upon  some  condi- 
tion or  limitation  therein  named,  cat  down  to  a  life-estate,  and  an  estate  over  is 
given.  2.  Where  there  la  a  condition,  or  limitation  of  the  estate  in  fee,  as  npon 
death  before  marriage,  and  without  issue,  and  an  estate  over  ft  given  by  way  o 
survivorship  among  several  devisees.  The  first  of  these  cases  is  illustrated  by 
Wright  V.  Wright,  1  Yesey,  409,  and  the  other  by  Hanbery  p.  Cockrell,  1  Boll 
Ab.  885. 

"  2  Keen,  690. 

^  1  Jarman,  824. 

»  3  C.  B.  557  ;  s.  c.  in  Exchequer  Chamber,  5  C.  B.  718. 
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default  of  appointment  to  the  use  of  all  the  children  of  the 
marriage,  in  equal  shares,  and  in  default  of  such  children,  to 
the  use  of  A,  her  heirs  and  assigns  forever,  after  the  death 
of  B. 

The  marriage  took  place,  and  two  sons  having  been  bom,  A, 
by  a  will  referring  to  the  power,  devised  and  appointed  the  tene- 
ment to  her  eldest  son  C,  his  heirs  and  assigns,  after  the  death 
of  B,  upon  condition  that  C  should  pay  to  D,  the  second  son, 
JC200,  within  one  year  after  the  decease  of  B,  or  on  D's  attain- 
ing the  age  of  twenty-one.  And  then  the  will  provided,  ^^  but 
in  case  neither  of  my  sons  shall  be  living  at  the  decease  of  B, 
unto  E,  the  father  of  B,  in  trust  for  sale." 

After  the  date  of  the  will  four  other  sons  were  born  of  the 
marriage.  A  died  before  B,  as  did  also  their  two  sons,  C  and 
D.  It  was  held  in  the  Exchequer  Chamber,  in  affirmance  of 
the  judgment  of  the  Common  Pleas,  that  the  appointment  in 
favor  of  C  was  not  rendered  void  by  the  subsequent  limitation 
to  E,  a  person  incapable  of  taking  under  the  power.^^  The 
result  here  is,  that  the  appointment  to  C  being  effectual,  as  to 
him  it  operated  the  same  as  if  no  appointment  over  had  been 
made,  it  was  then  an  appointment  to  him  if  he  survived  his 
father,  which  he  did  not. 

10.  This  general  rule,  that  where  the  devise  over  fails,  the 

"  The  decisions  upon  this  case  in  the  Common  Fleas,  and  in  the  Exchequer 
Chamber,  show  upon  what  nice  points  such  questions  often  turn. 

The  Court  of  Common  Fleas  held  the  entire  appointment  to  C,  the  eldest  son, 
Toid,  because  of  its  inseparable  connection  with  the  devise  over  which  was  con- 
fessedly not  within  the  power. 

The  Exchequer  Chamber  held  the  two  portions  of  the  appointment  separable, 
and  that  the  first  part  was  not  avoided  by  reason  of  the  remainder  being  void. 
But  in  applying  these  opposite  rules  to  the  case  they  reached  the  same  result, 
viz. :  That  the  appointment  did  not  carry  the  estate  to  the  eldest  son  except  in 
the  event  of  one  of  the  two  oldest  sons  surviving  their  father,  and  that  event 
not  happening,  he  took  no  estate  under  the  appointment. 

It  is  here  held  that  the  same  rules  of  construction  will  apply  to  a  devise,  in 
execution  of  a  power,  as  to  an  ordinary  devise. 
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estate  remains  ia  the  former  taker,  seems  to  be  recognized  as  a 
general  principle,  where'  the  terms  of  the  first  devise  are  suffi- 
cient to  carry  the  whole  interest,  and  there  is  nothing  in  the 
circumstances  indicating  that  such  could  not  have  been  the  in- 
tention of  the  testator.  But  there  are  many  cases  where  such 
rule  is  held  inapplicable,  and  there  seems  to  be  very  great  uncer- 
tainty how  far  this  rule  will  bear  enforeement.  It  is  always  to 
be  applied  where  it  is  obvious  that  tiie  testator  did  not  intend 
the  estate  to  pass  from  the  first  taker,  except  in  the  particular 
event  pointed  out.^"^ 

11.  The  cases  are  very  numerous  where  a  provision  is  made 
for  the  distribution  of  an  estate  among  children,  upon  the  de- 
cease of  the  testator's  widow,  and  where  all  the  children  pre- 
decease the  widow ;  and  in  all  of  that  class  of  cases,  with  few 
exceptions,  depending  upon  peculiar  circumstances,  it  has  been 
held  that  the  children  take  vested  estates  trom  the  death  of  die 
testator,  and  that  in  the  event  of  their  decease  before  the  time 
of  distribution,  the  share  of  such  deceased  child  will  pass  by 
will,  or  be  transmissible  to  personal  representatives  or  heirs.^ 

12.  It  is  also  settled,  that  where  a  devise  is  made  to  one  for 
life,  and  afterwards  to  certain  other  persons  by  name,  and  in 
the  event  of  any  of  such  persons  entitled  in  remainder  dying 
during  the  continuance  of  the  life-estate,  leaving  issue,  to  go 
to  such  issue,  it  creates  a  vested  interest  in  all  thus  entitled  in 
remainder,  and  any  ope  or  more  of  such  persons  dying,  during 
the  continuance  of  the  life-estate,  without  leaving  issue,  the 

"  Salisbury  v,  Fett7,  8  Hare,  86  ;  Taylor  v,  Langford,  8  Yesey,  119.  Many 
of  the  cases  upon  this  point  have  already  been  referred  to,  in  §  54.  Joslin  v. 
Hammond,  S  My.  &  E.  110;  Lassence  v.  Tiemey,  1  MacN.  &  6.  551. 

"  Herrey  t;.  MLanghlin,  1  Price,  264.  The  postponement  of  the  interest 
or  enjoyment  of  the  children  until  after  the  death  of  the  mother  or  widow,  is 
regarded  as  done  for  the  convenience  of  the  estate,  and  not  of  the  substance  of 
the  description  of  the  devisee.  1  Jarman,  798 ;  Wilson  v.  Mount,  19  Beav.  292 ; 
Daniel  v,  Gossett,  id.  478 ;  Wigramf  Y.  C.  in  Packham  v.  Gregory,  4  Hare,  396, 
S98 ;  Sir  W.  Grant,  M.  B.,  in  Pearsall  o.  Simpson,  15  Yesey,  29. 
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share  of  such  person  will  be  held  transmissible,  either  by  will 
or  desoeut.^^ 

13.  And  where  the  testator  provides  that  the  portion  of  his 
daughters  shall  be  held  in  trust  by  his  executors,  or  other  per- 
sons  appointed  for  that  purpose,  during  the  life  of  the  daugh- 
ters, and  go  to  their  children  or  issue,  if  any  such  they  have  at 
their  decease,  this  is  regarded  as  a  qualification  or  limitation  of 
the  estate  of  sucli  daughters  only  as  leave  children  or  issue,  and 
will  not  affect  the  vested  or  transmissible  character  of  the  share 
of  such  daughters  as  die  without  leaving  children  or  issue.^ 

14.  And  in  Lassence  v,  Tierney,^  Lord  Cottenham  attempts 
to  make  the  distinction  clear  by  the  inquiry,  to  which  we  have 
already  alluded,^  whether  the  testator  makes  a  clear  gift  to  the 
legatees  in  the  first  histance,  and  then  superadds  a  qualification 
to  the  mode  of  enjoyment,  in  which  case,  if  the  superadded 
qualification  fails,  or  does  not  apply  to  all  the  legatees,  those  to 
whom  it  does  not  apply  will  hold  their  shares,  relieved  from  the 
qualification,  an  absolute  estate.  But  if  the  qualification  as 
to  the  time  and  mode  of  the  legatee  receiving  or  enjoying  the 
estate  is  part  of  the  gift,  and  in  the  nature  of  a  condition  prece- 
dent, the  gift  fails  unless  the  condition  takes  effect.^ 

"  Smither  c.  MTillock,  9  Vesey,  233 ;  Whittell  v.  Dudin,  2  J.  &  W.  279 ; 
Mayer  v.  Townsend,  3  Beav.  443 ;  Tupper  v.  Tupper,  1  Kay  &  J.  665 ; 
Green  v,  Harvey,  1  Hare,  428 ;  Gray  v.  Garman,  2  id.  268 ;  Yearwood  v. 
Tearwood,  9  Bear.  276 ;  In  re  Bright's  Trusts,  21  Beav.  67. 

»  Whittell  17.  Dudin,  2  J.  &  W.  279 ;  Hulme  r.  Hulme,  9  Sim.  644.  The 
Yice-Chancellor,  SJiadwell,  here  said,  **  By  the  first  operative  words,  the  testator 
makes  an  absolute  gift  to  all  his  children  by  his  second  wife,  who  should  be 
living  when  the  youngest  should  attain  twenty-one.  He  then  superadds  a  direc- 
tion for  settling  the  shares  of  his  daughters.  The  absolute  gift  remains  except 
so  far  as  the  direction  for  settling  the  shares  of  his  daughters  has  taken  it  away ; 
and  it  is  not  taken  away,  in  the  case  of  a  daughter  dying  without  having  chil- 
dren." 

*  1  Mac.  &  G.  551. 

"  Ante,  §  64.  See  also  Billing  v.  Billing,  5  Sim.  232 ;  Ring  v,  Hardwick,  2 
Beav.  352 ;  Winckworth  v.  Winckworth,  8  id.  576 ;  Arnold  v.  Arnold,  16  Sim. 
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15.  The  rule  in  regard  to  this  distinction  is,  that  where  the 
words  of  the  will  are  explicit,  they  must  be  followed ;  but  if 
there  is  doubt  in  that  respect,  it  may  be  removed  by  resorting 
to  other  portions  of  the  will.^  Thus,  in  Campbell  v  Brown- 
rigg,^^  where  the  testator  gave  a  sum  of  money  to  his  daughter, 
directing  that  the  interest  only  should  be  paid  her  during  life, 
and  in  case  she  should  marry  and  have  children,  the  principal 
to  be  divided  among  such  children,  it  was  held,  upon  the  con- 
struction of  the  whole  will, —  the  daughter  having  died  without 
children,  —  her  personal  representative,  and  not  the  residuary 
legatee  of  her  father,  was  entitled  to  the  fund. 

16.  And  the  same  principle  applies  where  the  gift  is  absolute, 
except  with  the  qualification  of  creating  a  power  in  the  donee 
to  appoint  the  same  among  bis  children,  or  others,  and  if  that 
power  fails  to  be  put  in  exercise,  the  gift  remains  absolute.^ 

17.  The  essential  quality  of  an  executory  devise,  which  gives 
it  tlie  great  advantage  in  point  of  certainty  over  a  contingent 
remainder,  consists,  as  we  have  already  intimated,  in  that  the 
former  is  not  liable  to  be  defeated  by  the  unexpected  determi- 
nation of  the  intervening  estate,  as  where  a  forfeiture  of  ttiat 
estate  is  created  by  any  act  of  the  owner,  while  contingent  re- 
mainders are  thus  wholly  defeated,  the  effect  being  the  same  as 
if  the  intervening  estate  had  regularly  expired  before  the  time  of 
vesting.^ 


404  ;  Eaton  v.  Barker,  2  ColL  124 ;  Gumey  v.  Goggs,  25  Beav.  834 ;  Corbett's 
Trusts,  Johns.  Eng.  CL  591 ;  Norman  v.  Kynaston,  7  Jur.  n.  b.  129. 

^  Jackson  v.  Forbes,  Taml.  8S. 

**  1  Fhill.  301.  See  also  Gompertz  t;.  Gompertz,  2  Phill.  107 ;  Scawin  v, 
Watson,  10  Beav.  200 ;  Findon  r.  Findon,  1  DeG.  &  J.  380 ;  Fullerton  v. 
Martin,  1  Drew.  &  Sm.  81. 

*  Keates  v.  Barton,  14  Yesey,  434  ;  Mercer  v.  Hall,  4  Br.  C.  C.  826 ;  Bobio- 
son  V,  Cleator,  15  Yesey,  526  ;  1  Jarman,  828. 

•  Pells  V.  Brown,  Cro.  Jac.  690.  The  power  of  the  owner  of  the  interven- 
ing estate  to  effect  the  destmction  of  a  contingent  remainder  dependent  upon  it 
is  now  controlled  by  statute  in  England,  and  they  take  effect  the  same  as  exec- 
eutory  devises,  notwithstanding  the  finfeiture,  surrender,  or  merger  of  the  preced- 
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18.  It  sometimes  happens  that  an  estate,  which  at  the  date  of 
the  will  is  made  to  operate  as  a  contingent  remainder,  by  rea- 
son of  the  creation  of  intervening  estates  to  uphold  it ;  and  that 
the  persons  to  whom  these  intervening  estates  were  given  die 
before  the  testator,  thus  producing  a  chasm  between  the  death 
of  tiie  testator  and  the  period  of  the  remainder  vesting,  by 
which  means  the  estate  cannot  come  into  effect  as  a  remainder  ; 
in  which  event  it  is  allowed  to  operate  as  an  executory  devise, 
there  being  no  technical  obstacle  to  such  an  estate  taking  effect 
in  future,  without  the  support  of  any  intermediate  estate.^ 
And  an  estate,  which  in  one  i&vent  happening  after  the  death 
of  tlie  testator,  would  take  effect  as  a  contingent  remainder, 
may  by  the  happening  of  a  different  event,  not  'anticipated  per- 
Itaps,  be  construed  as  an  executory  devise,  the  courts  feeling  jus- 
tified in  adopting  the  construction  which  will  most  nearly  effect 
the  intention  of  the  testator.^ 

19.  And  it  is  also  settled,  that  an  estate,  which  from  the  state 
of  circumstances  existing  at  the  death  of  the  testator  can  only 
operate  as  an  executory  devise  may,  by  a  change  of  circum- 
stances, take  effect  as  a  remainder.^ 

20.  An  estate  may  be  so  framed  as  to  take  effect  in  one 
event  as  a  contingent  remainder,  and  in  another  as  an  executory 

iDg  estate,  S  &  9  Vic.  c.  106,  §  S.  And  before  this  statute  the  practice  was 
common  to  provide  that  trustees  might  enter  upon  the  estate  upon  the  happen- 
ing of  any  such  forfeiture  and  thus  save  the  interests  of  those  entitled  in  remain- 
der.    1  Jarman,  82S. 

"  1  Jarman,  829.  See  also  Hopkins  v,  Hopkins,  1  Atk.  581 ;  s.  c.  Cas.  t. 
Talb.  44  ;  8.  c.  1  Vem.  268 ;  Doe  d.  Scott  v.  Roach,  5  M.  S.  482. 

*  Hopkins  o.  Hopkins,  supra;  Doe  d.  Fonnereau  v.  Fonnereau,  2  Doug.  487. 

*  Doe  d.  Harris  v.  Howell,  10  B.  &  Cr.  191.  But  it  is  said,  (1  Jarman, 
831,  ed.  1861,  by  the  editors,)  "  That  a  limitation  which  has  once  operated  as  a 
contingent  remainder  can  never,  afler  the  death  of  the  testator,  be  changed  into 
ao  executory  devise."  Bat  unless  the  operation  of  the  will  has  been  fixed  by 
judicial  construction  at  some  prior  period,  in  such  a  manner  as  to  bind  the 
parties,  we  see  no  good  reason  to  interpose  any  such  technical  rule  in  the  way 
of  doing  justice.    1  Jarman,  (ed.  1861,)  524,  525. 
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devise  engrafted  ou  an  alterfiative  contingent  remainder  in  fee.^ 
The  case  of  Doe  d.  v.  Selby,^^  is  sometimes  quoted  as  an  illus- 
tration of  this  rule,  but  it  is  not  strictly  of  that  character,  but 
well  calculated  to  illustrate  the  point.  The  precise  pK>int  stated 
above  is  thus  illustrated  by  Mr.  Jarman.  A  devise  to  A  for  life, 
and  if  he  shall  die  on  the  first  of  January,  then,  from  one  year 
afterwards  to  B  in  fee.  But  if  A  shall  die  on  any  otlier  day, 
then  immediately  from  the  decease  of  A  to  B  in  fee.  In  the 
first  event  the  limitation  to  B  takes  effect  as  an  executory 
devise,  and  in  the  second,  as  a  contingent  remainder,  so  that  his 
interest  would  be  destructible  or  not,  by  the  fact  of  A  dying 
according  to  the  one  or  other  event.® 

21.  It  has  been  made  a  question  how  far  an  executory  devise, 
to  arise  out  of  a  contingent  remainder,  will  fail  in  consequence 
of  the  failure  or  destruction  of  the  estate  out  of  which  it  was  to 
arise  .^  And  it  seems  to  be  conceded  that  it  will  not,  so  far  as 
a  general  rule,  and  never,  unless  its  essence  were  derived  out  of 
the  estate,  after  which  it  is  provided  to  take  effect,  in  which  case 
it  evidently  would  fall  with  the  estate,  which  could  alone  give 
it  birth.® 

22.  Where  both  the  executory  devise  and  the  contingent  re- 
mainder in  fee,  upon  failure  of  which  the  executory  devise  was 
to  take  effect,  become  vested  in  the  same  person,  they  do  not 
merge  but  remain  distinct,  and  the  executory  devise  will  pass 
to  the  heirs  upon  the  failure  of  the  remainder  upon  which  it 
depended.    Thus,  where  the  testator  gave  his  real  and  personal 

*  1  Jarman,  881. 

«  4  Dow.  &  R  60S ;  s.  c.  2  B.  &  Cr.  926. 

*  1  Jarman,  SSI. 

"  1  Jarman,  838.  See  also  Feame  Cont  Rem.  418, 428.  And  where  an  estate 
has  been  defeated,  as  a  contingent  remainder,  by  the  failure  of  the  intermediate 
estate,  it  may  be  allowed  to  operate  by  way  of  executory  devise,  in  order  to 
effectuate  the  intention  of  the  testator.  Thompson  v.  Hoop,  6  Ohio,  K.  6.  480. 
Thus  where  the  testator  devised  his  plantation  to  his  wife,  for  life,  remainder  to 
his  son,  and  the  wife  renounced  the  will,  the  estate  over  was  allowed  to  take 
effect  as  an  executory  devise.    Id.,  ante,  §  64,  pi.  66. 
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estate  to  his  wife,  in  trust  for  the  maintenance  and  "bducation  of 
his  daughter  till  she  arrived  at  the  age  of  twenty-one,  and  in  case 
of  her  death  before  that  time,  to  the  wife  in  fee,  it  was  held  that 
the  mother  took  an  executory  devise  in  fee,  which,  in  the  event 
of  her  dying  before  the  daughter,  would  descend  to  the  daughter, 
who  was  already  seized  of  a  defeasible  estate  in  fee,  contingent 
upon  her  dying  before  the  age  of  twenty-one  ;  but  that  the  two 
estates  will  not  merge,  so  that  in  the  event  of  the  daughter 
dying  before  she  came  of  age,  the  executory  devise  in  fee  will 
pass  to  her  heirs.^ 

23.  An  immediate  estate  in  fee,  defeasible  upon  the  taking 
effect  of  an  executory  devise  over,  has,  nevertheless,  during  its 
continuance,  all  the  incidents  of  an  absolute  estate  in  fee-simple, 
such  as  dower,  curtesy,  &c.,  the  devisee  holding  the  estate  iu  fee 
subject  only  to  a  possibility.^  But  there  are  some  exceptions  to 
this  rule,  as  to  estates  by  curtesy,  as  where  the  executory  devise 
over  is  in  favor  of  the  children  of  the  wife,  and  consequently 
such  children  are  not  capable  of  inheriting  the  estate,  which  is 
indispensable  to  an  estate  by  curtesy,  the  children  taking  the 
estate  by  purchase  through  the  operation  of  the  executory  de- 
vise, and  not  by  descent.^  The  rule  is  the  same  in  regard  to 
dower,  and  with  tlie  same  exceptions,  it  being  equally  requisite, 
in  regard  to  this  species  of  estate,  as  of  the  former,  that  the 
children  of  the  marriage  should  be  capable  of  inheriting  the 
property.*^ 

24.  There  can  be  no  remainder  created  in  real  and  personal 
chattels.  Every  estate,  therefore,  in  personal  property,  which  is 
provided  to  take  effect  in  future,  whether  preceded  by  a  prior 

**  Goodtide  d.  Vincent  v.  White,  15  East,  174;  Same  v.  Same,  5  B.  &  P. 
3S3 ;  Goodwright  v.  Searle,  2  Wils.  20;  Doe  d.  Andrews  v.  Hntton,  3  B.  &  F. 
643. 

"  1  Jarman,  883 ;  Buckworth  v.  Thirkell,  3  B.  &  P.  652,  in  n. 

"  Suomer  v.  Partridge,  2  Atk.  47  ;  Barker  v.  Barker,  2  Sim.  249. 

"  Moody  V.  King,  2  Bing.  447 ;  Goodenough  v.  Goodenough,  3  Prea.  Abet. 
872;  Smith  v.  Spencer,  2  Jur.  n.  8.  778 ;  1  Jarman,  833. 
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estate  in  solne  other  oue  or  not,  must  be  created  by  waj  of 
executory  devise.^  It  is  in  this  way  that  a  bequest  of  a  term 
for  years,  after  an  estate  for  life,  is  made  to  take  efiPect.^  And 
it  is  now  clear  that  personal  property  may  be  subjected  to  the 
same  modifications  of  ownership  as  real  estate,  by  way  of  exec- 
utory devise.'*^ 

25.  As  already  stated,  courts  of  equity  will  lend  their  aid, 
during  the  continuance  of  an  intermediate  estate  in  chattels,  in 
favor  of  the  party  entitled  in  remainder,  by  requiring  the  party 
holding  the  present  interest  to  furnish  an  inventory.^  And 
after  the  termination  of  the  prior  estates,  equity  will  decree  a 
specific  surrender  of  the  particular  chattels,  where  they  are  of 

"  1  Jarmaa,  Sd4. 

"  HortoQ  v.  Horton,  Cro.  Jac  74 ;  Woodcock  v.  Woodcock,  Cro.  Eliz.  795. 

fl 

It  was  formerly  contended  that  a  bequest  of  any  chattel  estate  for  life  carried 
•  the  whole  estate,  but  it  was  finally  held  that  the  estate  in  remainder  might  take 
effect  as  an  executory  devise.  Manning's  Case,  S  Ck>.  Rep.  94  b ;  Doswell  9. 
Earle,  12  Yesey,  478;  Theobalds  v.  Duffoy,  9  Mod.  102;  Mallet  v.  Sackibrd, 
S  Yin.  Ab.  S9,  pi.  5 ;  Lampef s  Case,  10  Ca  Rep.  46 ;  Bendall  v.  Saminerset, 
5  Burr.  2608. 

**  Martin  v.  Long,  2  Yern.  151 ;  Johnson  v.  Castle,  8  Yin.  Ab.  104,  pi.  2; 
Hoare  t7.  Parker,  2  T.  R.  876.  This  rule  is  clearly  established  in  most  of  the 
American  states.  2  Kent,  Comm.  852,  353;  Moffat  v.  Strong,  10  Johns.  12; 
Westcott  i;.  Cady,  5  Johns.  Ch.  384 ;  Griggs  t;.  Dodge,  2  Day,  28 ;  Taber  v. 
Fackwood,  id.  52;  Scott  v.  Price,  2  a  &  R.  59;  Deihl  v.  King,  6  id.  29; 
Rogers  v.  Ross,  4  Johns.  Ch.  888 ;  Kelso  v.  Dickey,  7  W.  &  S.  279 ;  Maislxm 
o.  Carter,  12  K.  H.  R.  159 ;  Robards  v.  Jones,  4  Ired.  58 ;  French  v.  Hatch,  8 
Fost.  331 ;  Ladd  v.  Harvey ^  1  Fost.  514.  A  bequest  of  money  for  life  and  then 
over,  gives  only  the  interest  to  the  first  taker.  Field  v.  Hitchcock,  1 7  Pick. 
182  ;  Betty  v.  Moore,  1  Dana,  235  ;  Rathbone  o.  Dyckman,  8  Paige,  9 ;  Jones 
V.  Sothoron,  10  Gill  &  J.  187  ;  Dashiell  v.  Dashiell,  2  Har.  &  Gin.  127 ;  Homer 
V,  Shelton,  2  Met  194. 

A  remainder  in  lands  devised  to  tons  of  the  tenant  fbr  life  will  vest  at  die 
decease  of  the  testator  in  the  class  as  then  exisdng.  Dingley  v.  Dingley,  5 
Mass.  R.  585.  But  in  case  of  the  birdi  of  otker  children  thereafter,  it  will  hare 
the  effect  to  open  the  vesdng  and  admit  the  after-bom  children.  But  this  lat- 
ter rule  wiU  not  apply  to  the  devise  of  chattels.  Id.  Per  Panontf  Ch.  J. 
«^  1  Br.  C.  C.  274 ;  1  Jarman,  885 ;  ante,  §§  49,  82,  ei  seq. 
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such  a  nature  that  the  loss  cannot  be  compensated  in  damages, 
as  family  plate,  pictures,  &c.^ 

26.  In  Foley  v,  Bumell/^  Lord  Thvrlow  discusses  the  ques- 
tion of  the  rights  of  a  tenant  for  life  of  personal  chattels,  such  as 
plate,  which  is  bequeathed  with  a  house,  as  an  heir-loom,  to  be 
used  by  the  successive  occupants  of  the  house,  and  which  being 
removed  to  town  was  levied  upon  by  the  creditors  of  one  of  the 
successive  tenants  for  life,  whose  estate  was  then  in  being  ;  and 
his  lordship  also  here  considers  the  question  of  the  rights  of 
creditors.  It  is  said  that  the  old  rule  of  requiring  security  from 
the  tenant  for  life  is  abolished,  and  so  are  all  the  latter  cases.  It 
is  here  laid  down  as  clear  law  that  where  the  bequest  is  in  trust 
for  the  use  of  another  the  creditors  of  the  cestui  que  use  can 
acquire  no  interest.^  And  if  tliey  may  take  the  use  of  a  tenant 
for  life  where  no  trustee  is  interposed,  it  is  only  for  the  term  of 
the  debtor,  and  in  the  mean  time  such  creditor  becomes  a  trus- 
tee for  him  entitled  in  remainder.^  Lord  Thurlow  here  said, 
upon  the  proposition  that  the  creditor  ought  not  to  be  allowed  to 
sell :  ^*  I  had  gone  the  length  of  persuading  myself  that  this  was 
the  justice  of  the  case,  upon  the  authority  of  TraSbrd  v,  Trafford.^ 

*  Pusej  o.  Posey,  1  Yern.  273 ;  3  P.  Wms.  SS9 ;  Fells  v.  Read,  8  Yesey, 
70 ;  Lloyd  v.  Loaring,  6  Yesey,  773 ;  Lowther  v.  Lowther,  13  Yesey,  95 ;  Earl 
of  Macclesfield  v.  Davis,  3  Y.  &  B.  16. 

^  Earl  of  Shaftesbury  v.  Russell,  1  B.  &  Cr.  666 ;  Cadogan  v.  Eennett,  2 
Cowp.  432. 

^  1  Jannan,  835.  After  the  expiration  of  the  debtor's  term  the  creditor  is 
liable  in  trover  for  the  chattels,  unless  he  surrender  them  in  good  condition. 

"  3  Atk.  347.  Some  of  the  American  states  have  required  the  tenant  for 
life  of  chattels  to  give  security  for  the  preservation  of  the  estate  where  there  is 
danger  that  the  property  will  be  either  wasted,  secreted,  or  removed.  Langwor- 
thy  1^.  Chadwick,  13  Conn.  R.  42,  46  ;  Hudson  v.  Wadsworth,  8  Ccmn.  R.  348. 
The  same  rule  was  followed  in  Homer  o.  Shelton,  2  Met.  194,  205,  206  ;  Mor- 
timer 9.  Moffatt,  4  Hen.  &  Munf.  503 ;  Gardner  v.  Harden,  2  McCords  Ch.  32 ; 
Smith  p.  Daniel,  id.  143 ;  Merril  v.  Johnson,  1  Terg.  71 ;  Henderson  v.  Yaulx, 
10  Yerg.  30 ;  Evans  v,  Iglehart,  6  Gill  &  J.  171 ;  Covenhoven  v,  Shuler,  2  Paige, 
122,  123;  Sutton  v.  Craddock,  1  Ired.  Eq.  134;  French  v.  Hatch,  8  Foet. 
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27.  As  personal  estate  is  allowed  to  be  held  bj  successive 
owners  it  is  liable  to  all  the  objections  against  perpetuities.^ 

28.  If  personal  chattels  are  of  a  perishable  character  it  was 
long  doubted  what  would  be  the  effect  of  limiting  successive 
estates  in  them.  But  in  Randall  v.  Russell,  Sir  William  Grants 
M.  R.,  said :  *^  There  cannot  be  a  limitation  over  after  a  life 
interest  in  such  articles."  But  it  is  here  held  that  if  such  prop- 
erty be  included  in  a  residuary  bequest  it  must  be  converted 
into  money  and  invested  for  the  benefit  of  the  estate  in  remain- 
der,  and  only  the  interest  enjoyed  by  the  tenant  for  life><^ 

29.  The  subject  of  executory  devises  has  been  considerably 
discussed  in  many  of  the  American  states,  and  the  rules  of  the 
English  law  have  been  universally  followed,  or  intended  to  be, 
so  far  as  we  know ;  and  where  that  has  not  been  the  case 
either  from  statutory  provisions  or  local  usage,  or  from  con- 

831.  And  in  a  late  case  in  Pennsylvania,  (Bedford's  Appeal,  40  Penn.  St.  18, 
23,) At  is  treated  as  the  settled  practice  of  the  coarts  of  that  state  for  the  Or- 
phans' Court  to  direct  the  tenant  for  life  of  personalty  to  give  such  security  to 
the  executor,  npon  receiving  the  property,  "  as  in  the  judgment  of  that  court 
shall  sufficiently  secure  the  interests  **  of  those  entitled  in  remainder.  The 
statute  of  this  state  prohibits  the  payment  to  the  primary  legatee  without  secu- 
rity. But  this  statute  does  not  extend  to  a  case  where  the  bequest  is  of  a  sum 
of  money,  ^*  both  principal  and  interest^  (if  she  needs  it,)  during  her  lifetime, 
after  which  it  is  to  be  disposed  of  in  like  manner  as  the  residue  of  my  estate." 
Green's  Appeal,  42  Penn.  St  25. 

^  1  Jarman,  885. 

'  Ante,  §  49,  pi.  28,  29  ;  Randall  v.  Russell,  8  Mer.  190,  194,  195.  See  also 
Andrew  v.  Andrew,  1  Coll.  686 ;  Bryant  v.  Easterson,  5  Jur.  K.  s.  166.  The 
rule  has  been  sometimes  questioned.  Porter  v.  Tournay,  8  Vesey,  814.  And 
it  has  been  held  not  applicable  to  farming  tools.  Groves  v.  Wright,  2  Kay  & 
J.  847  ;  nor  to  wearing  apparel;  Hall's  Will,  1  Jur.  n.  s.  974.  The  same  rule 
prevails  in  some  of  the  American  states.  Evans  t;.  Iglehart,  6  Gill  &  J.  1 71 ; 
Henderson  v,  Vaulx,  10  Yerg.  80 ;  Merrill  v.  Emer}',  10  Pick.  507 ;  German  v. 
German,  27  Penn.  St  116.  If  not  specifically  given  but  generally,  as  goods 
and  chattels,  the  tenant  for  life  is  bound  to  convert  them  into  money  and  save 
the  principal  for  the  one  entitled  in  remainder.  Patterson  v,  Devlin,  1  McM. 
(Eq.)  459. 
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struction  of  the  particular  devise,  such  cases  will  not  be  re- 
garded as  of  authority  bejond  the  particular  jurisdiction.  The 
distinction  between  estates  in  remainder  and  by  way  of  execu- 
tory devise  is  very  clearly  pointed  out  by  Shaw,  Ch.  J.,  in 
Nightingale  v.  Burrell,^  and  in  full  coincidence  with  what  we 
have  before  stated.  The  question  is  again  discussed  by  the 
court,  BigeloWy  J.,  in  Hall  v.  Priest,^  with  similar^  results. 

80.  The  question  of  remoteness  in  an  executory  devise  is 
learnedly  and  lucidly  discussed  by  the  judge  last  named,  in  the 
case  of  Tlie  Church  in  Brattle  Square  v.  Grant,^  and  tlie  con- 
clusion arrived  at,  that  where  the  limitation  by  way  of  execu- 
tory devise  is  such  that  it  may  possibly  not  take  effect  within 
the  term  of  a  life  or  lives  in  being  at  the  death  of  the  testator, 
and  twenty-one  years  (adding  in  case  of  a  child  then  in  ventre 
sa  mere  the  usual  fraction  of  a  year)  afterwards,  is  void,  as  too 
remote,  and  tending  to  create  a  perpetuity ;  and  that  in  such 
case,  the  limitation  over  being  void  for  remoteness,  the  estate 
vests  absolutely  in  the  first  taker. 

81.  It  is  clear  that  an  executory  devise,  to  take  effect  after 
the  indefinite  failure  of  issue,  is  void  for  remoteness,  and 
hence  courts  are  astute,  sometimes,  to  devise  some  construction 
which  shall  restrain  the  failure  of  issue  to  the  term  of  limita- 
tion allowed.^^    But  an  executory  devise  over,  upon  the  decease 

*  15  Pick.  104,  110.  The  important  practical  distinction  between  tbese  two 
species  of  estate,  that  a  contingent  remainder  is  barred  by  a  common  recovery, 
or  in  Massachusetts  and  some  other  states  by  a  conveyance  by  deed,  and  that 
an  executory  devise  is  not  so  barred,  is  here  clearly  presented. 

•  6  Gray,  18,  20,  21. 

"*  S  Gray,  142.  See  also  the  opinion  of  Wilde,  J.,  in  Holm  v.  Low,  4  Met. 
190 ;  Person  v.  Dodge,  28  Pick.  287 ;  Ide  v.  Ide,  5  Mass.  R.  500,  502 ;  Annable 
p.  Pktch,  3  Pick.  360. 

^  Randolph  v.  Wendel,  4  Sneed,  646;  Bramlet  v.  Bates,  1  Sneed,  554; 
Tongue  v.  Nutwell,  18  Md.  R.  415;  Black  v.  McAnlay,  5  Jones,  Law,  375; 
Jordan  v.  Roach,  32  Miss.  R.  481.  The  question  of  remoteness  is  here  dis- 
cussed somewhat  upon  general  principles.  See  also  Gray  v.  Bridgeforth,  33 
Miss.  R.  312 ;  Chism  r.  Williams,  29  Mo.  R.  288 ;  Jones  v.  Miller,  13  Ind.  R. 
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of  the  tenant  for  life,  without  issue  living  at  the  time  of  his 
death,  is  good.^^  And  it  is  not  allowable  to  make  an  execu- 
tory devise  dependent  upon  an  indefinite  failure  of  issue  in  aa 
estate-tail.^ 

82.  The  general  rule  that  executory  devises  may  be  made  to 
take  effect  in  future,  without  an  intermediate  estate  to  uphold 
them,  is  recognized  in  most  of  the  American  states,  the  fee  ia 
the  mean  time  remaining  in  the  heir  of  the  devisor.^  If  there 
is  anything  in  the  devise  to  show  that  it  was  not  intended  to 
take  effect  in  presenti,  and  it  comes  within  the  legal  limits  as 
to  remoteness,  it  may  take  effect  as  au  executory  devise.^ 

337 ;  Jackson  r.  Billinger,  16  Johns.  368 ;  Miller  v.  Macomb,  26  Wend.  229, 
affirming  s.  c.  9  Paige,  265.  The  reason  of  the  rale  stated  in  the  tex*t,  viz. 
that  as  an  indefinite  failure  of  issue  may  not  occur  within  the  allowed  limitation 
of  an  executory  devise  it  is  therefore  void,  is  discussed  in  several  New  York 
cases.  2  Abbott's  Dig.  Tit  Devise,  pL  164,  166 ;  Van  Yechten  v.  Pearson,  5 
Paige,  512 ;  Van  Vechten  v.  Van  Vechten,  8  Paige,  104  ;  Lorillard  v.  Coster, 
5  id.  172 ;  Hawley  v.  James,  id.  318 ;  s.  c.  16  Wend.  61 ;  Hone  v.  Van  Schaick, 
20  Wend.  564 ;  Fisk  v.  Keene,  85  Me.  R.  349. 

And  in  a  late  case  in  Pennsylvania,  (Bedford's  Appeal,  40  Penn.  St  18,) 
the  question  of  bequests  over  upon  the  indefinite  fJEiilure  of  issue  is  discussed, 
and  it  is  said  that "  slight  circumstances  are  laid  hold  of,  as  sufficient  to  indicate 
an  intention  that  a  limitation  over  on  death  without  issue,  shall  take  effect  at  a 
definite  time,  to  wit,  —  on  the  death  of  the  first  taker.  This  distinction  is  as 
firmly  maintained  in  this  state  as  in  England,  and  it  is  a  distinction,  the  object 
of  which  is  to  effect  the  testator's  purpose.  Deihl  v.  King,  6  S.  &  R.  29; 
Eichelbergher  v.  Barnetz,  1 7  id.  293.  It  has  often  been  held  that  a  limitation 
over  by  will  to  survivors  or  persons  in  being  after  the  death  of  the  first  taker 
without  issue,  raises  a  strong  presumption  that  the  testator  did  not  contemplate 
an  indefinite  failure  of  issue.    Johnson  v.  Currin,  10  Penn.  St.  498. 

*  Bradhurst  v.  Bradhurst,  1  Paige,  331 ;  Rathbone  v.  Dyckman,  8  Paige,  9 ; 
Heard  v,  Horton,  1  Denio,  165.  See  also  Hill  v.  Hill,  4  Barb.  419.  This  and 
the  affiliated  questions  upon  the  subject  of  executory  devises  is  very  extensively 
discussed  in  Miller  v.  Emans,  19  N.  Y.  Ct  A  pp.  384,  and  the  rule  of  the  text 
vindicated.     See  also  Chrystie  ».  Phyfe,  id.  344. 

*  See  chapter  on4*erpetuities. 

**  Nightingale  v.  Burrell,  15  Pick.  104,  111;  Miller  t;.  Chittenden,  4  Iowa 
R.  252. 
"  Miller  v.  Chittenden,  4  Iowa  R.  252. 
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83.  It  is  a  settled  rule  of  American  as  well  as  English  law, 
that  where  the  first  devisee  has  the  absolute  right  to  dispose  of 
the  property  in  his  own  unlimited  discretion,  and  not  a  mere 
power  of  appointment  among  certain  specified  persons  or  classes, 
any  estate  over  is  void,  as  being  inconsistent  with  the  first  gift.^ 
Thus,  a  devise  to  the  testator's  son  P.  of  certain  real  and  per- 
sonal estate,  and  to  his  heirs  and  assigns  forever,  adding,  that  if 
P.  should  die  and  leave  no  lawful  heirs,  what  estate  he  should 
leave  to  be  equally  divided  between  another  son  and  a  grand- 
son of  the  testator,  naming  them,  it  was  held  the  devise  over 
was  void,  as  being  inconsistent  with  the  absolute  interest  in  the 
first  devisee.'^  This  exclusion  of  the  devise  over  depends  upon 
whether  the  first  taker  has  the  absolute  right  to  dispose  of  the 
property.^ 

34.  But  if  the  first  devise  lapses  by  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  the  devise  over  will  take  effect, 
notwithstanding  it  would  have  been  defeated  by  the  absolute 
character  of  the  intermediate  estate,  if  that  had  taken  effect.^ 

SECTION   III. 

DEVISES  AND  LEGACIES  UPON  CONDITION. 

1.  Definition  of  conditional  bequest. 

8.  Conditionii  are  precedent  and  subseqaent. 

3.  Where  condition  is  in  the  nature  of  a  consideration,  it  is  held  precedent. 

4.  Estates  dependent  upon  marriage  held  upon  precedent  conditions. 

5.  Where  condition  depends  upon  time,  the  day  of  the  decease  is  excluded. 

6.  Conditions  that  devisee  do  a  particular  act,  or  abstain,  held  precedent. 

*•  Ide  t;.  Ide,  5  Mass.  R  500. 

"  Shepley,  J.,  in  Bamsdell  v.  Bamadell,  21  Me.  R.  288,  293.  See  also  Attor- 
nej-Gen^al  v.  Hall,  Fitzg.  SU  ;  Time  well  v,  Perkins,  2  Atk.  102 ;  Barbank  t;. 
Whitney,  24  Pick.  146;  Jackson  v,  Coleman,  2  Johns.  391 ;  Same  v.  Bull,  10 
Johns.  19 ;  Same  v.  Robins,  15  Johns.  169 ;  Melson  v.  Cooper,  4  Leigh,  408 ; 
Barnard  v.  Bailey,  2  Harring.  56  ;  Jackson  t;.  Delancy,  13  Johns.  537. 

^  Burbank  v.  Whitney,  24  Pick.  146.  See  ante,  §  50,  pi.  15,  and  cases 
cited. 
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7.  The  American  cuea  maintain  the  same  distinctions.    All  the  paiticalan  to  be 

performed. 

8.  Conditions  precedent,  which  fail  of  perfonnance,  defeat  the  estate. 

9.  Bat  conditions  subsequent,  becoming  impossible  or  illegal,  do  not  defeat  the 

estate. 

10.  And  where  the  estate  over  depends  upon  a  condition  precedent,  which  fiuls, 

that  estate  fails. 

11.  But  conditions  snbseqnent  failing,  do  not  always  defeat  the  estate  orer. 

12.  Where  the  estate  is  personal,  no  dlstinetion  between  conditions  precedent  and 

subsequent. 
IS.  Conditions  repugnant  to  the  estate  are  void. 

14.  Devises  in  fee  incumbered  by  conditions  against  alienation  or  use  of  the  estate. 

15.  Distinction  between  arbitrary  restrictions  and  those  for  the  benefit  of  particular 

persons. 

16.  Bequests  of  personalty  affected  the  same  as  those  of  real^,  by  conditioos  against 

use  or  alienation. 

17.  Bequests  with  a  provision  against  the  claim  of  creditors  not  favored. 

(1.)  Property  cannot  be  given   absolutely,  or  for  life,  without  the  power  of 

alienation. 
(2.)  An  estate  may  be  so  framed  as  to  oease  vpon  a  particolar  event,  whether 

given  over  to  others  or  not. 
(S.)   Important  distinction  between  an  estate  to  cease  upon  bankmptcy  and  a 

condition  against  alienation. 
(4.)   So  also  between  voluntary  alienation  and  by  act  of  law.   • 

18.  But  the  limitation  of  an  estate  bequeathed  must  be  clearly  expressed,  or  the 

courts  will  construe  it  a  condition. 

19.  There  is  no  doubt  property  may  be  bequeathed  for  the  sole  use  of  the  donee, 

so  that  creditors  shall  have  no  benefit  from  it 

50.  One  properly  interested  in  ,the  person  may  annex  any  reasonable  condition  to 

the  gift  of  property  to  snch  person,  although  operating  in  restraint  of  mar- 
riage, 
n.  36.  Great  conflict  in  the  cases.    Lord  Loughborough's  commentary  upon  them. 

51 .  Such  conditions  operate  difierently,  whether  the  property  is  real  or  personal. 

22.  Enumeration  of  cases  where  conditions  in  restraint  of  marriage  held  reason- 

able. 

23.  Eminent  writers  and  judges  question  whether  the  refinements  on  this  subject 

will  be  followed. 

24.  Such  conditions  subsequent  not  valid.    Dispensing  with  consent  does  not  with 

marriage. 

25.  Residuary  clause  not  equivalent  to  bequest  over,  unless  provided  to  fall  into 

residuum. 

26.  Such  marriage  with]  consent  may  not  refer  to  first  marriage,  bnt  commonly 

does. 

27.  Consent  of  all  required,  unless  they  have  refused  to  act,  or  have  deceased.  . 
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S8.  Late  cases  stated.    Conditioiu  tending  to  separation  between  hnsband  and  wife 
Toid. 

29.  Anj  condition  restraining  testator's  widow  from  marriage  ralid. 

30.  Statement  of  what  conditions  restraining  marriage  are  ralid. 

81.  Ezposidon  of  the  doctrine  of  in  terrorem  conditions  by  Lord  Cranworth.    Synop- 
sis of  the  general  mles  dedadble  from  the  cases. 

32.  Where  the  donee  is  required  to  assume  a  new  name,  it  may  be  done  by  repu- 

tation. 

33.  Besidence  in  a  particular  house  satbfied  by  such  residence  as  the  creation  of 

domicil  requires. 
84.   Conditions  against  disputing  will  ralid,  but  English  cases  in  confusion. 

35.  American  cases  not  so  numerous,  and  mere  repetitions  of  the  English  cases. 

36.  The  character  of  conditions  determined  by  the  general  intent  of  testator. 

37.  The  American  cases  hold  any  restraint  upon  the  use  or  alienation  of  the  estate 

Toid. 

38.  It  is  easy  so  to  frame  ft  declaration  of  trust  as  not  to  allow  the  first  donee  the 

power  of  alienation. 

39.  An  absolute  condition  against  alienation  void,  but  may  be  rendered  valid  through 

the  agency  of  a  trust    Other  illustrations. 

40.  Conditions  in  a  derise  become  binding  upon  devisee  by  acceptance. 

41.  Decision  of  New  York  Court  of  Appeals,  upholding  a  trust  for  ezdusive  personal 

use.    Subject  further  discussed. 

42.  Condition  in  restraint  of  marriage  void,  being  no  valid  gifk  over. 

43.  Conditions  in  the  wiU  embrace  those  in  an  after  codicil. 

44.  Bestrictions  against  alienee  limited  to  first  donee,  unless  otherwise  expressed. 

45.  Condition  for  good  behavior  of  devisee,  if  intelligible,  is  valid. 

46.  Words  importing  present  interest  in  donee  render  all  conditions  subsequent. 

47.  The  words  must  control  conditional  limitations. 

48.  Devises  of  realty  on  conditions  in  restraint  of  marriage  valid,  but  not  as  to  per- 

sonalty. 

49.  The  legatee  upon  condition  is  not  bound  to  elect  to  accept  the  legacy  until  he 

has  full  opportunity  to  know  its  burdens. 

50.  The  question  of  the  responsibility  incunftd  by  accepting  conditional  legacy  further 

discussed. 

51.  Where  testator  prevents  performance  of  condition  subsequent,  legacy  takes  efiect. 

§  66.  1.  A  CONDITIONAL  bequest  is  where  its  taking  effect 
depends  upon  the  happening  or  not  happening  of  some  uncer- 
tain event.^ 

2.  Conditions  in  wills  are  either  precedent  or  subsequent; 

/  2  Wms.  Ezra.  1132 ;  1  Boper,  645. 

FABT  U.  56  ' 
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that  is,  the  performance  ,of  the  condition  is  required  before  the 
estate  can  vest,  or  the  failure  to  perform  the  condition  will  divest 
the  estate.'  The  distinction  between  these  two  classes  of  con- 
ditions is  well  enough  understood  by  the  profession,  and  still  it 
is  not  always  easy,  in  practice,  to  determine  with  certainty 
whether  a  condition  was  intended  to  limit  the  acquisition  or 
the  retention  of  the  estate.' 

3.  It  seems  to  be  agreed  that  in  regard  to  all  conditions, 
whether  in  a  deed  or  will,  or  in  simple  contracts,  where  the 
condition  is  in  the  nature  of  a  consideration  for  the  concession, 
its  performance  will  be  regarded  as  intended  to  precede  the 
vesting  of  any  right.^ 

4.  So,  the  devise  of  an  estate  upon  condition  of  marrying 
into  a  particular  family,  is  a  condition  precedent,  and  no  estate 
vests  until  such  marriage  takes  effect.  But  the  devisee  has  his 
whole  life  to  perform  the  condition,  and  the  fact  of  haying 
married  contrary  to  the  requirements  of  tlie  condition  does  not 
render  its  performance  impossible.*  So  a  devise  upon  condi- 
tion that  the  devisee,  within  six  calendar  months,  give  security 
not  to  marry  B.,  is  upon  condition  precedent.^ 

5.  It  was  here  made  a  question  from  what  period  the  time 
allowed  for  the  performance  of  the  condition  was  to  be  com- 
puted, and  it  was  held  that  the  six  months  were  exclusive  of 
the  day  of  the  decease  of  the  testator.®  Sir  WiUiam  Granty 
M.  R.,  here  discusses  the  question  and  the  cases  in  regard  to 
the  computation  of  time  at  considerable  length,  and  concludes 
that  there  is  no  uniform  rule,  whether  to  include  or  exclude  the 
day  upon  which  an  event  happens,  when  a  period  of  time  is 

*  2  Jarman,  (ed.  1S61,)  1,  2. 

*  WiUeSy  Cb.  J.,  in  Acherley  v.  Vernon,  WQles,  158,  wh^re  the  early  cases 
are  cited  and  commented  upon. 

*  Acherley  v.  Yemon,  Willes,  158,  and  cases  there  cited ;  Lai^e  v.  Cheshire, 
I  Vent  147. 

*  Bandal  v.  Payne,  1  Br.  C.  C.  55. 

*  Lester  v.  Garland,  15  Yesey,  24S. 
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required  to  be  compiited  from  the  event,  but  that  such  case 
must  depend  upon  its  own  peculiar  reasons ;  and  that  where  an 
election  is  required  to  be  made  within  a  given  time  after  the 
decease  of  the  testator,  it  is  reasonable  to  give  the  required 
term  after  the  day  of  the  decease,  since  it  is  not  presumable 
that  the  party  could  have  had  the  benefit  of  that  day  for  delib- 
eration in  regard  to  the  choice.  And  this  rule  has  been  adhered 
to  in  later  cases,  upon  general  principles.' 

6.  And  a  devise  upon  condition  that  the  devisee  marry,  and 
does  not  marry  without  the  consent  of  the  trustees ;  ®  and  a  leg- 
acy upon  condition  that  the  legatee  shall  change  the  course  of 
life  he  has  too  long  followed,  and  .give  up  all  low  company  and 
frequenting  public  houses,  are  conditions  precedent,  and  such 
as  the  court  will  carry  into  effect.^ 

7.  The  American  cases  ^^  maintain  the  same  distinction  be- 
tween conditions  precedent  and  subsequent,  to  which  we  have 
adverted  in  the  English  cases.  And  where  such  conditions 
precedent  consist  of  several  terms,  all  jnust  be  performed  before 
the  estate  vests.^ 

8.  Conditions  requiring  an  illegal  act,  as  in  restraint  of  mar- 
riage^  are  void ;  but  if  they  are  conditions  precedent,  the  estate 
will  not  vest,  it  being  of  the  essence  of  the  bequest  that  it  shall 

'  Gont  tf.  Lowndes,  11  Sim.  484,  where  numeroiu  other  casetf  are  cited;  Toder 
0.  Sansam,  1  Br.  P.  C.  468  ;  Godson  0.  Sanctaary,  4  B.  &  Ad.  255 ;  Pellew  v. 
Wonford,  6  B.  &  C.  1S4 ;  Blunt  v,  Helaop,  8  Ad.  &  EH.  577. 

*  £1118  V.  Ellis,  I  Sch.  k  Le£  1.  See  also  Wheeler  0.  Bingham,  8  Atk.  864  ; 
Fry  V.  Porter,  1  Ch.  Cas.  18S ;  Semphill  v.  Bayly,  Prec.  Ch.  662 ;  Pnlling  v. 
Beddy,  1  Wils.  21 ;  Staekpole  v.  Beanmont,  8  Vesey,  89 ;  Atking  v,  Hkcocks, 
1  AtL  500. 

*  TatteTMll  V.  Howell,  2  If  er.  26. 

*  Finlay  9.  King,  8  Pet  846 ;  Johnson  v,  Beed,  9  Mass.  R.  78 ;  Gardiner  v. 
Corson,  15  Mass.  B.  500 ;  Barruso  r.  Madan,  2  Johns.  145 ;  Boss  0.  Tremain, 
2'Met  495. 

^  Co.  Litt  206, 218 ;  Taylor  v.  Mason,  9  Wheat  825,  850 ;  Moakley  v.  Biggs, 
IS  Johns.  71,  72 ;  Wheeler  9,  Walker,  2  Conn.  B.  196 ;  2  Wms.  Ezrs.  1131, 
aad  Mr.  Fish's  note. 
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not  become  operative  until  or  unless  the  condition  is  performed 
or  takes  effect.^^  And  the  same  rule  applies  as  to  the  vesting 
of  an  estate,  made  dependent  upon  the  performance  of  a  condi- 
tion precedent,  where  the  .condition  is,  or  becomes  impossible.^ 
The  estate  which  depends  upon  a  condition  precedent,  cannot 
vest  where  the  condition  fails  of  performance  for  anj  cause.^ 

9.  But  in  regard  to  conditions  subsequent,  where  the  estate 
or  bequest  is  made  dependent  upon  their  full  or  continued  per- 
formance, if  such  conditions  are  illegal,  or  void  for  anj  cause, 
or  are,  or  become  impossible  of  performance,  the  effect  is  not 
to  defeat  tlie  estate  dependent  upon  them,  but  that  continues, 
having  once  vested,  the  same  as  if  no  condition  had  been 
attached.^* 

10.  And  in  regard  to  estates  over,  where  the  first  estate 
depends  upon  a  condition  precedent,  which  for  any  reason  fails 
to  be  performed,  so  that  the  first  estate  never  vests,  it  seems  to 
be  considered  that  the  estate  over  will  fail  also,  as  being  de- 
pendent upon  that  of  the  first  donee.^ 

11.  But  in  regard  to  estates  over  dependent  upon  the  non- 
performance of  conditions  subsequent,  where  it  is  expressly  pro- 
vided that  the  estate  shall  go  over  upon  the  failure  of  the  con- 

"  2  Jarman,  (ed.  1861,)  9,  12;  Ca  Litt.  20S,  206  b;  Robinson  v.  Wheel- 
wright, 6  DeG.,  M.  &  6.  635  ;  Earl  of  Shrewsbury  v.  Hope-Scott,  6  Jar.  n.  b. 
452,  472 ;  Poor  v.  Mial,  6  Mad.  82;  Ridgway  v.  Woodhouse,  7  Beav.  487. 

»  Roundel  v.  Carver,  2  Br.  C.  C.  67. 

^*  Ridgway  v,  Woodhoose,  7  Beav.  437;  Barchett  v,  Woolward,  Turn.  & 
Russ.  442;  2  Jarman,  10 ;  Thomas  v.  Howell,  1  Salk.  170.  But  a  condition  b 
not  regarded  as  impossible  because  it  is  beyond  the  power  of  the  devisee  to  per- 
form it  It  is  so  only  when  it  becomes  physically  impossible  of  peiformance. 
2  Story,  £q.  Jur.  1305.  Where  a  condition  subsequent  becomes  impossible,  by 
the  act  of  the  grantor,  its  effect  is  avoided.  United  States  v.  Arredondo,  6 
Pet.  691,  745 ;  Whitney  v.  Spencer,  4  Cow.  89.  See  also  upon  the  general 
question,  McLachlan  v.  McLachlan,  9  Paige,  584.  To  the  same  effect  is 
Cheairs  v.  Smith,  37  Miss.  646. 

**  Boyce  v.  Boyce,  16  Sim.  476 ;  Philpott  v,  St.  George's  Hospital,  21  Beav. 
134  ;  1  Jarman,  10 ;  Roundel  v.  Currer,  2  Br.  C.  C.  67. 
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dition,  the  donor  is  held  to  mean  precisely  what  he  declares,  and 
the  estates  over  takes  effect.^*  Bat  this  rule  is  not  regarded 
MB  at  variance  with  the  one  before  alladed  to,  in  regard  to  the 
Bon-performance  of  conditions  subsequent,  where  the  same  be- 
come impossible  or  illegal.^^ 

12.  But  in  regard  to  personal  estate,  tiie  English  law  follows 
ibe  rule  of  the  Civil  Law,  which  made  no  distinction  between 
conditions  precedent  and  subsequent.  Hence  where  a  legacj  is 
made  dependent  upon  a  condition  precedent,  which  becomes 
impossible,  the  bequest  will  vest  and  become  absolute.^  But 
where  the  performance  of  the  condition  forms  the  sole  consider- 
ation or  motive  for  the  gift,  the  failure  of  such  performance  will 
defeat  the  bequest.^  And  where  the  condition  is  rendered  ille- 
gal by  means  of  involving  what  is  malum  in  se,  the  rule  of  the 
Civil  Law  was,  that  both  the  condition  and  the  gift  were  thereby 
tendered  void.^  This  writer  thus  expresses  the  rule,  —  <^  where 
it  is  both  impossible  and  dishonest,  the  disposition  is  thereby 
iWHd.'* 

13.  It  seems  to  be  an  universal  rule,  that  where  conditions 
are  repugnant  to  the  estate  to  which  they  are  annexed,  they  are 
absolutely  void.^  Thus  it  has  been  held,  that  in  a  devise  in  fee, 
upon  condition  that  the  land  shall  forever  thereafter  be  leased. 


»  2  JarmaB,  11. 

"  Ante,  pi.  9.  The  courts  have  allowed  constructions  to  produce  results 
precisely  the  opposite  of  the  apparent  intent,  while  at  the  same  time  they  will 
not  allow  an  estate  to  take  effect  or  be  defeated,  in  exact  and  literal  contra- 
▼ention  of  the  words  of  the  devise.  That  seems  the  only  ground  upon  which 
the  court  can  dispense  with  the  performance  of  a  condition  subsequent,  in  favor 
of  the  first  devisee,  or  where  there  is  no  estate  over,  but  will  not  defeat  the 
estate  over,  which  is  declared  to  vest,  in  e^i^ress  terms  upon  the  fiulure  of  a 
condition  subsequent. 

*  Beynish  v.  Martin,  S  Atk.  8S0,  $82 ;  Gath  v.  Burton,  1  Beav.  4rs. 
■  Bishton  v.  Cobb,  9  My.  k  Cr.  145 ;  2  J^arman,  (ed.  1S61,)  IS. 

*  Swhib.  pt.  4,  §  6,  pi.  16. 
'^  2  Jarman,  14. 
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at  a  prescribed  rent,  or  shall  be  cultivated  in  a  particular  mode, 
the  conditions  are  repugnant  and  void.^ 

14.  But  the  qualifications  of  a  devise  of  real  estate  which  are 
intended  for  the  benefit  of  particular  persons  named,  have  gen- 
erally been  upheld  as  creating  a  trust  in  favor  of  such  persons.^ 
The  most  common  illustration  of  repugnant  conditions  in  the 
devise  of  real  estate,  is  where  the  devise  is  general  and  unquali- 
fied, or  is  expressed  to  be  in  fee-simple,  which  is  the  same  thing, 
and  this  is  followed  bj  a  general,  indefinite  provision  against 
the  alienation  of  the  estate.  The  courts  have  held  such  a  con- 
dition void  for  repugnancy,  from  the  earliest  period.^  And  the 
same  rule  applies  to  devises  in  fee-simple  encumbered  with  a 
restriction  against  the  wife  of  the  devisee  being  endowed,  or  the 
husband  of  such  devisee  being  tenant  by  the  curtesy,^  or  against 
charging  any  annuity  upon  the  estate.^  So  also  a  provision  that 
the  estate  given  in  fee  to  the  first  donee  shall  go  over,  if  the  first 
donee  shall  die  intestate,  or  that  he  shall  not  alien  or  devise  the 
estate  during  his  life.^  And  a  restriction  upon  the  devisee  in 
fee  against  mortgaging  the  estate,  or  levying  a  fine,  or  suffering 
a  recovery,  is  void  for  repugnancy.^ 

15.  The  earlier  cases  upon  the  question  of  restrictions  upon 
alienation,  repugnant  to  a  devise  in  fee,  do  not  seem  to  discrim- 
inate between  a  general  restraint  against  alienation,  and  a  re- 
striction against  aliening,  except  to  one  or  more  persons,  or  after 


**  2  Jarman,  14  ;  Attorney-General  v.  Catherine  Hall,  Jacob,  8S0,  395. 
"  TibbitB  V.  l^bbits,  19  Veaey,  656.     See  also  the  extended  diacaflnon  of 
this  question,  ante,  pt.  1,  §  48. 
*«  Co  Lit.  206  b,  223  a. 

*  Portington's  Case,  10  Ca  Bep.  35  a ;  Mildwaj's  Case,  6  Co.  Rep.  40  a. 
»  Willis  0.  Hiscox,  4  My.  &  Cr.  197,  201. 

"^  2  Jarman,  (ed.  1861,)  15. 

*  Ware  v.  Cann,  10  B.  &  Cr.  433.  See  also,  as  bearing  upon  the  foKgovag 
illustrations,  Greated  v.  Greated,  26  Beav.  621 ;  Barton  v.  Barton,  3  Kay  &  J. 
512 ;  Doe  v,  Gloyer,  1  C.  B.  448.  The  last  case  is  considered  by  Mr.  Jarman 
as  overruled  by  the  others.    2  Jarman,  (ed.  1861,)  15,  n.  (t) 
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the  lapse  of  a  certain  period,  or  the  occurrence*  of  a  particular 
event.  These  last  restrictions  upon  alienation,  being  provisions 
in  favor  of  particular  persons,  are  in  the  nature  of  trusts  in  favor 
of  such  persons,  and  being  capable  of  creation,  beyond  all  ques- 
tion, by  the  use  of  proper  terms,  the  inclination  of  the  courts 
more  recently  is,  to  give  them  effect,  according  to  the  evident 
intention  of  the  devisor.^ 

16.  And  absolute  bequests  of  personalty  are  liable  to  be 
affected  in  the  same  way  and  to  the  same  extent,  by  conditions 
against  alienation  or  use.  If  the  restriction  be  general  and  un- 
qualified,  it  is  void  as  to  personalty  the  same  as  to  realty.^ 

17.  The  general  rule  is,  that  property  cannot  be  bequeathed 
in  its  entirety,  with  a  restriction  upon  any  portion  going  to 
assignees  in  bankruptcy  or  insolvency,  or  in  any  other  form  to 
creditors.^  But  it  will  be  found  that  this  rule,  like  many  of  the 
others  adverted  to  under  the  head  of  repugnant  conditions,  is 
one  of  form,  more  than  of  substance.  The  question  of  gifts 
determinable  upon  alienation  by  the  donee,  whether  voluntarily 
or  by  act  of  law,  is  here  very  carefully  and  elaborately  consid- 
ered, and  the  cases  extensively  reviewed  and  explained  by  the 
yice-Chancellor,  the  present  Lord  Justice  Turner^  and  the  fol- 
lowing conclusions  reached,  which  may  be  regarded  as  forming 
the  basis  of  the  law  upon  this  point,  at  the  present  time.    The 

'gCDeral  propositions  to  be  deduced  from  this  able  judgment  are  : 

*  Large's  Case,  2  Leon,  82;  Churchill  v.  Marks,  1  Coll.  441,  445;  Pierce 
V.  Win,  1  Vent  821 ;  8.  c.  Pollex.  435 ;  Doe  v.  Pearson,  6  East,  173.  But  if 
the  right  of  alienation  be  restricted  to  a  single  person,  it  will  be  regarded  as 
an  arbitrary  and  unreasonable  restraint,  and  void.  Attwater  v.  Attwater,  18 
BeaT.  830. 

"  Co.  Litt  227  a ;  Bradley  v.  Peixoto,  8  Vesey,  324 ;  Rishton  v,  Cobb,  5  My. 
&  Cr.  145,  153 ;  Green  v.  Harrey,  I  Hare,  428  ;  Watkins  v.  Williams,  3  McN. 
&  G.  622 ;  in  re  Talden,  1  DeG.,  M.  &  G.  53 ;  Hughes  v.  Ellis,  20  Beay.  193  ; 
In  xe  Mortlock's  Trust,  3  Kay  &  J.  456.  But  alienation  within  a  limited  period 
may  be  restrained.  Churchill  v.  Marks,  1  Coll.  441 ;  Graham  v.  Lee,  28  Beav. 
888 ;  In  re  Payne,  25  Bear.  556. 

"  Bochford  v.  Hackman,  9  Hare,  475. 
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(1.)  That  property  cannot  be  given,  either  for  life,  or  abso* 
lately,  without  the  power  of  alienation  being  incident  to  the 

gift. 

(2.)   That  either  a  life  or  an  absolute  estate  by  bequest  may  be 

legally  so  frctmed  as  to  cease  upon  the  happening  of  a  particular 
event.  And  for  that  purpose  it  will  make  no  difference  whether 
an  estate  over  is  given  or  not.  These  estates  may  as  well  be 
made  to  cease  absolutely,  as  for  the  purpose  of  going  over.  No 
greater  effect  can  be  given  to  a  limitation  over,  than  to  an  ex- 
press declaration  that  the  life-interest  shall  cease. 

(3.)  That  there  is  an  essential  distinction  between  a  disposi- 
tion to  a  man  until  he  shall  become  bankrupt,  and  after  his 
bankruptcy  over,  and  a  gift  to  a  man  for  life,  with  a  provision 
restraining  alienation. 

(4.)  There  is  an  important  and  essential  distinction  between 
compulsory  and  voluntary  alienation.^ 

18.  But  the  courts  seem  to  have  required  that  it  should  be 
very  clearly  expressed  in  the  bequest,  that  the  estate  given 
should  cease  upon  the  happening  of  the  event  intended  to  de- 
termine it,  whether  bankruptcy,  voluntary  alienation,  or  any 
other.  If  there  seems  a  fair  doubt  whether  the  event  named 
was  intended  to  limit  the  estate,  or  to  restrict  its  use  or  alien- 
otion,  the  courts  seem  to  have  favored  the  latter  construction, 
with  the  apparent  purpose  of  getting  rid  of  it  altogether  on 
'  account  of  repugnance.^ 

^  The  learned  judge  here  diseiiflses  the  point  «t  length,  and  hii  opinion  is  a 
Tfthiable  oomfflentery. 

"  Wilkinson  v.  Wilkinson,  Coop.  259 ;  s.  0.  8  Swanst.  515 ;  Lear  o.  Leggett, 
2  Sim.  479 ;  Whitfeld  v.  Piiekstt,  2  Keen,  SOS ;  Gmham  o.  Lee,  S3  Bear.  8S8. 
See  Cooper  o.  Wyatt,  5  Madd.  482.  The  more  reasonable  oonstmctiDn  in  these 
cases  would  seem  to  be  to  hold  all  interests  faiiiy  ex|>ressed  to  be  dependent 
upon  the  donee  not  encnmbering  or  conveying  the  estate,  as  intended  to  limit 
their  continuance  to  the  occurrence  of  that  eTent,  thus  canning  out  the  intent 
of  the  testator,  and  not  the  mere  technical  and  arbitrary  rules  of  constmctioii 
adopted  by  the  courts,  as  is  done  in  most  other  cases.    We  look  te  ih»  time 
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19.  There  is  no  question  the  testator  may  bequeath  property 
for  the  mere  purpose  of  benefiting  the  donee  personally,  and 
provide  that  no  creditor  or  purchaser  shall  take  any  interest  or 
benefit  of  the  same.  And  as  the  law  is  clearly  settled  to  this 
extent,  it  is  wonderful  the  courts  should  find  so  much  embar- 
rassment, and  produce  so  much  conflict  and  confusion,  in  carry- 
ing into  effect  provisions  most  clearly  and  obviously  of  this 
character.^  And  it  is  now  settled,  that  if  such  is  the  clearly 
declared  purpose  of  the  testator,  the  bequest  will  fail,  upon  the 
legatee  or  devisee  becoming  insolvent  or  bankrupt,  even  where 
it  occurs  during  the  life  of  the  testator ;  and  any  gift  over  will 
immediately  take  effect,^  in  that  case,  upon  the  death  of  the 
testator. 

20.  Conditions  in  restraint  of  marriage  occupy  a  large  space 
in  treatises  upon  wills.  But  the  cases  are  very  numerous,  and 
not  entirely  reconcilable  with  each  other.  The  true  rule  upon 
the  point  is,  that  one  who  has  an  interest  in  the  future  marriage 
and  settlement  of  the  person  in  life,  may  annex  any  reasonable 
condition  to  the  bequest  of  property  to  such  person,  although 
it  may  operate  to  delay  or  to  restrict  the  formation  of  the  mar- 
ried relation,  and  so  be,  to  some  extent,  in  restraint  of  mar- 
riage.** 

when  this  will  be  done  more  and  more.  We  think  the  course  of  recent  de- 
einons  is  in  that  direction. 

^  Tamold  v,  Moorehouse,  1  Buss.  &  My.  864. 

"  Manning  v.  Chambers,  1  DeG.  &  S.  2S2;  Sharp  v.  Cosserat,  20  Beav.  470 ; 
8  Jarman,  33.     See  ante,  n.  84. 

"  Haughton  v.  Haughton,  1  Molloy,  611;  post,  pi.  30;  Stackpole  v,  Beau- 
mont, 3  Vesey,  S3 9,  is  where  the  donee  was  restrained  from  marriage  before  the 
age  of  twenty-one,  without  consent  of  trustees,  and  it  was  held  valid,  both  as  to 
a  rentr<!harge  out  of  real  estate  and  a  personal  legacy. 

In  this  last  case.  Lord  Loughborough^  Chancellor,  goes  into  a  review  of  the 
doctrine  of  conditions  in  restraint  of  marriage  being  void,  and  concludes  that 
the  rule  is  one  of  an  arbitrary  character,  adopted  from  the  Boman  Civil  Law ; 
and  having  no  just  application  to  the  English  law,  it  had  been  strangely  per- 
verted and  embarrassed  in  its  application  by  the  senseless  refinements  of  the 


670  NATUBE  AKD  GOKSTBUOTIOK  OF  DEVISES,  ETa      [CHAP.  2IV. 

21.  It  is  settled  from  an  early  daj,  that  where  the  bequest 
is  made  a  charge  upon  land,  as  no  interest  vests  imtil  the  time 
of  payment,  if  that  is  made  dependent  upon  the  performance 
of  a  particular  condition,  as  marrying  with  the  consent  of 
the  trustees  or  others,  although  in  restraint  of  marriage,  and 
such  as  would  be  held  in  terrorem  and  of  no  force  in  a  pecu« 
niary  legacy,  yet  being  attached  to  a  charge  upon  land,  no 
interest  will  vest  until  the  condition  is  performed.^  Consent 
after  the  marriage  will  avail  nothing.^  And  the  ecclesiastical 
courts  hold  a  provision,  that  the  legatee,  in  personal  legaciesi 
shall  not  be  entitled  to  receive  the  same  unless  upon  mar-* 
riage  with  consent  of  persons  named,  to  be  merely  in  terrorem, 
and  not  a  valid  condition,^  especially  where  there  is  no  gift 
over.*^ 

22.  We  will  now  state  briefly  some  of  the  restraints  upon 
marriage  which  have  been  decided  by  the  English  courts  to  be 

judges,  until  it  had  become  impossible  for  any  one  to  know,  with  any  approxi- 
mation towards  certainty,  what  the  law  of  England  upon  the  sulject  is.  His 
lordship  concludes :  '*  The  authorities  stand  so  well  ranged,**  (upon  either  side,) 
"  that  the  court  would  not  appear  to  act  too  boldly,  whatever  side  of  the  propo- 
sition they  should  adopt;  but  I  have  always,  upon  repeated  consideration, 
thought  that  there  was  not  much  reason  in  any  of  the  determinations  founded 
upon  a  rule  applicable  to  the  laws  of  the  country  from  which  it  is  taken,  but  not 
to  this  country." 

We  must  confess  it  has  always  seemed  to  us  that  there  is  great  truth  in  the 
exposition  of  this  subject  and  of  the  decisions  of  the  courts  upon  the  qnestion, 
here  made  by  the  learned  Chancellor ;  and  that  the  strictures  which  have  been 
made  upon  its  good  taste  and  sound  discretion  are  without  much  foundation.  For^ 
where  there  are  hundreds  of  conflicting  cases  upon  a  point  and  no  general  prin- 
ciple running  through  them  by  which  they  can  be  arranged  or  classified,  what 
better  can  be  done  than  to  abandon  them  all,  and  Ml  back  upon  the  reason  and 
good  sense  of  the  question,  as  the  courts  have  of  late  attempted  to  do  ? 

"  Harvey  v,  Aston,  1  Atk.  861,  where  tiie  question  is  elaborately  discussed, 
and  all  the  early  cases  cited  and  commented  up<Mi.  Beynish  v.  Martin,  8  Atk. 
880. 

"  fieynish  o.  Martin,  8  Atk.  880. 

*  2  Jarman,  (1861,)  89,  40. 
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reasonable  and  valid,  each  as  conditions  prohibiting  the  widow 
of  the  testator  from  marrying  again.^  And  a  condition  gener- 
ally not  to  marry  without  consent,  where  there  is  a  gift  over'  ia 
the  event  of  the  first  donee  marrying  without  such  consent,  has 
been  held  valid  in  a  very  great  number  of  cases.^  And  where 
the  legatee  is  to  have  a  portion  of  the  estate,  whether  marrying 
with  consent  or  not,  no  effect  can  be  given  to  it  on  account  of 
its  being  in  restraint  of  marriage,  which  it  would  not  other- 
wise have ;  but  the  legatee  will  take  the  alternative  provided.^ 
So  also,  where  the  bequest  depends  upon  marriage  with  con- 
sent, or  some  alternative  event,  as  attaining  a  certain  age*^ 

23.  It  seems  to  be  the  opinion  of  Mr.  Jarman,^  that  it  is 
**  not  easy  to  calculate  whether  future  judges  will  adopt  the  dis- 
tinctions which  modem  cases  present,  or  treat  them  as  getting 
rid  altogether  of  the  in  terrorem  doctrine  as  applicable  to  con- 
ditions precedent,"  and  thus  allow  all  conditions  tending  to  limit 
and  restrain  the  freedom  of  choice,  as  to  the  time  and  manner 
of  marriage,  which  are  not  inconsistent  with  proper  self-respect 
and  independence  in  the  person  so  restrained,  as  entirely  valid 
and  to  be  enforced.  That  is  evidently  the  view  of  Lord  Lough- 
barotfghj  in  Stackpole  v.  Beaumont.^ 

24.  But  it  seems  there  is  no  question  that  conditions  subse- 
quent, in  restraint  of  the  freedom  of  marriage,  have  usually 
been  construed  to  be  merely  in  terrorem.^  And  a  legacy  given 
on  marriage  with  consent,  clearly  cannot  vest  except  upon  mar- 


*  Llojd  V.  Uoyd,  2  Sim.  K.  9.  255 ;  Chrace  o.  Webb,  15  Sim.  384.  The  esrlj 
cases  made  no  distmction  between  the  case  of  a  iridow  and  any  other  person. 
Harpies  v,  Bainbridge»  1  Madd.  590. 

<^  2  Jarman,  (1861,)  40,  n.  b,  where  the  cases  bearing  upon  the  point  are  cited. 
^  Creagh  v.  Wilson,  2  Yem.  572 ;  GiUet  v.  Wray,  1  P.  Wms.  284. 

*  Hemmings  v.  Munckley,  1  Br.  C.  C.  803  ;  Scott  v.  Tyler,  2  Br.  C.  C.  481. 
Some  other  cases  have  been  named  before  as  bearing  ineidentaUy  upon  this  point 

*»  Wills,  43. 

*  Marples  v,  Biunbridge,  1  Madd.  590;  Wheeler  v.  Bingham,  8  Atk.  868,  and 
cases  cited. 
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riage,  as  that  is  indispensable  by  the  terms  of  the  bequest. 
And  where  the  law  dispenses  with  consent,  as  being  merely  in 
terrorem,  there  being  no  bequest  oyer,  it  cannot  dispense  with 
the  marriage  also.^^ 

25.  •A  residuary  clause  is  not  equivalent  to  a  bequest  over,  in 
rendering  a  provision  requiring  consent  to  marriage  operative,^^ 
unless  where  there  is  an  express  provision  that  in  the  event  of 
the  direction  being  disregarded  the  bequest  shall  sink  into  the 
residue.*® 

26.  There  has  been  considerable  discussion  in  the  books,  in 
later  cases,  whether  a  condition  requiring  marriage  with  the 
consent  of  trustees  or  otiiers,  is  forfeited  by  a  first  marriage 
without  such  consent;  since  the  devisee,  or  donee,  has  the 
whole  of  life,  ordinarily,  in  which  to  perform  a  condition  of  this 
character,  and  it  is  supposable,  after  a  first  marriage  without 
consent,  that  such  husband  or  wife  may  predecease  the  donee, 
and  thus  leave  him  or  her  to  marry  again  with  such  consent 
It  seems  agreed  on  all  hands  that  a  first  marriage  with  consent 
is  a  sufiicient  performance  of  the  condition.^ 

27.  Where  the  consent  of  more  than  one  person  is  required, 
all  must  concur,  and  that  of  a  majority  will  not  be  sufficient.^ 
It  was  once  supposed  that  this  rule  required  the  consent  of  a 
trustee  or  executor,  who  had  renounced  his  office  and  refused  to 
act  under  the  trust.^^  But  it  seems  now  well  settled  that  the 
consent  of  such  renouncing  trustee  is  not  required.^    Where  all 

«  Garbut  v.  Hilton,  1  Atk.  381 ;  2  Jarman,  (1861,)  48. 
'  Lemphiil  v.  Bayly,  Free  in  Ch.  562 ;  2  Jannan,  48,  n.  9. 

*  Wheeler  v.  Bingham,  8  Atk.  864;  Lloyd  v.  Branton,  8  Mer.  108, 117. 

*  Randal  v.  Payne,  1  Br.  C.  C.  65 ;  Lowe  v.  Manners,  5  B.  &  Aid.  917. 
See  also  Page  v.  Hay  ward,  2  Salk.  570.  Bat  first  marriage  is  what  is  commonly 
intended  by  sach  proviaon. 

»  Clarke  r,  Parker,  19  Vesey,  1. 
">  Graydon  v.  Hicks,  2  Atk.  16. 

"*  Worthington  v.  Evans,  1  Sim.  &  Sta.  165 ;  Boyce  v.  Corbally,  2  LI.  &  Go. 
102. 
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or  any,  of  the  persons  whose  consent  is  required,  decease',  this 
renders  it  impossible  to  procure  such  consent,  and  is  the  same 
as  if  the  condition  had  become  impossible.^ 

28.  We  had  occasion,  in  preparing  the  last  edition  of  Story's 
Equity  Jurisprudence,  to  revise  the  late  cases  bearing  upon  this 
point,'  both  English  and  American,^  which  we  beg  leave  here, 
to  repeat  So  also  conditions  annexed  to  a  gift,  the  tendency 
of  which  is  to  induce  husband  and  wife  to  live  sejparate,  or  be 
divorced,  are,  upon  grounds  of  public  policy  and  public  morality 
held  void.  In  an  early  case,'^  where  the  father  bequeathed  a 
sum  of  money  to  his  daughter  ^'  if  she  will  be  divorced  from  her 
husband,"  the  condition  was  held  void  ;  and  although  precedent 
in  its  character,  that',  nevertheless,  the  gift  took  e/fect.  And  in 
another  case,^  where  the  testator  directed  that  if  *'  his  niece  lived 
with  her  husband,  his  executors  should  pay  her  £2  per  month, 
and  no  more ;  but  if  she  lived  from  him,  and  with  her  mother, 
then  they  should  allow  her  £5  per  month  "  ;  it  was  held  that  the 
legatee  was  entitled  to  the  largest  sum  without  living  apart  from 
her  husband ;  and  Lord-Keeper  Henly  thought,  as  the  condition 
was  ^^  contra  bonos  mores,  the  legacy  was  simple  and  pure." 
And,  in  a  very  recent  case,^^  where  an  annuity  was  bequeathed 
to  a  daughter,  a  married  woman,  ^^  in  case  she  should  be  living 
apart  from  her  husband,  and  should  continue  to  do  so  "  during 
the  life  of  the  testator's  widow ;  and  providing  that  the  annuity 
should  cease  whenever  the  annuitant  should  cohabit  with  her 
husband ;  and  where  the  will  contained  also  a  residuary  trust, 
the  income  of  which  was  to  be  paid  to  the  daughter  during  such 

^  Aislabie  v.  Rico,  3  Md.  256;  2  Jarman,  (1861,)  49.  But  where  the  con- 
sent of  certain  persons  by  name  is  required,  the  consent  cannot  be  given  by 
survivors.  Peyton  v.  Bury,  2  P.  Wms.  626.  Bat  thb  has  been  questioned,  2 
Jarman,  49. 

••  1  Story,  Eq.  Jur.  §§  291  a,  291  b,  291  c,  291  d,  291  e. 

»  Tennant  v.  Br»e,  Tothill,  141. 

»  Brown  t?.  Peck,  1  Eden,  140. 

"  Wren  v,  Bradley,  2  DeG.  &  Sm.  49. 
PAST  II.  57 
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time  as  she  should  continue  to  live  apart  from  her  husband ; 
but  directed  that  whenever  she  should  cohabit  with  her  husband, 
such  income  should  be  paid  to  other  legatees  ;  the  will  also  con- 
taining a  trust  for  children  of  the  daughter,  bj  any  other  hus- 
band ;  the  daughter  and  her  husband  living  apart  at  the  date  of 
the  will,  but  being  reconciled  and  living  together  at  the  death 
of  the  testator  and  subsequently ;  it  was  held  that  the  daughter 
was  entitled  to  the  benefit  of  all  the  provisions  of  the  will  in  her 
favor.  The  Yice-Ghancellor,  Knight  Bruce^  said,  in  giving 
judgment :  *^  It  is  impossible  to  read  the  will  without  perceiving 
that  the  testator's  wish  and  object  were  to  obstruct  a  reconcilia- 
tion, and  prevent  the  wife  from  living  with  her  husband.  And 
that,  by  that  wish,  by  that  object,  its  provisions  to  her  were  in- 
fluenced and  directed.  The  weight  of  authority  and  the  princi- 
ples of  the  civil  law,  as  far  as  I  consider  them  applicable,  seem 
to  me  to  render  a  decision  in  this  case,  in  the  daughter's  favor, 
consistent,  at  once,  with  technical  equity  and  moral  justice."  ^ 

29.  Oonditions  annexed  to  devises,  both  of  real  and  personal 
estate  to  a  widow,  that  they  shall  become  inoperative  in  the 
event  of  the  marriage  of  the  devisee,  have  been  generally  recog- 
nized both  in  England  and  America.^  It  has  been,  in  some 
American  cases,  maintained  that  such  conditions  do  not  apply 
to  real  estate,  and  sometimes  even,  that  conditions  in  restraint 
of  marriage,  generally,  are  valid  at  common  law.^  But  no  such 
principle  is  fairly  maintainable.  There  seems  no  impropriety, 
however,  in  allowing  the  operation  of  conditions  in  restraint  of 
the  marriage  of  widows,  in  favor  of  such  persons,  as  may  have 
a  reasonable  interest  either  pecuniary  or  moral,  in  the  question 
of  their  marriage.  It  has  accordingly  been  considered  that  such 
conditions  or  limitations,  whether  in  regard  to  the  continuance 


■*  2  White  &  Tudor,  Leading  Cases  in  Equity,  411,  412. 
*  1  Story,  Eq.  Jnr.  §  285,  and  cases  cited. 

^  Phillips  V,  Medbury,  7  Conn.  B.  568 ;  Commonwealth  v.  SUuffer,  10  Penn. 
SL  350. 


§  66.]  DEVISES  AND  LEGACIES  UPON  CONDITION.  675 

of  an  estate  in  real  or  personal  property,  were  entirely  valid.^^ 
And  the  American  cases  recognize  the  same  right  to  annex  con- 
ditions to  a  gift,  in  restraint  of  the  marriage  of  the  donee,  al- 
though not  a  widow,  provided  such  conditions  be  not  unreason- 
able, as  in  the  case  of  an  infant,  unless  with  the  consent  of  her 
guardians.^  But  a  condition  subsequent,  attached  to  a  bequest 
of  personalty,  in  restraint  of  marriage,  even  in  the  case  of  a 
widow,  where  no  limitation  over  is  provided  for,  has  been  held 
void  as  being  merely  in  terrorem.^  So  also  conditions  in  gen- 
eral restraint  of  marriage,  whether  of  males  or  females,  and 
whether  before  marriage  or  not,  are  held  inoperative  as  against 
sound  policy.^  We  consider  that  there  is  no  well-recognized 
difference  which  may  be  said  to  rest  upon  principle,  between  the 
case  of  a  widow  and  others  in  this  respect.  It  depends  wholly 
upon  the  inquiry  whether  the  condition  is  reasonable  in  itself, 
under  the  particular  circumstances.  There  is,  in  the  American 
cases,  the  same  recognized  difference  already  adverted  to,  be- 
tween real  and  personal  estate,  as  to  the  operation  of  a  gift  upon 
condition  precedent,  which  is  illegal.  In  the  former  case,  the 
estate  will  not  vest  unless  the  condition  be  performed,  notwith- 
standing it  being  against  law ;  ^  but  in  the  latter  case,  the  con- 
dition being  void,  the  estate  takes  effect  the  same  as  if  it  had 
been  absolute.^  But  it  has  been  held  that  the  compromise  of  a 
litigation  between  the  parties  themselves,  without  the  interven- 


^  Fringle  v.  Dunkley,  14  Sm.  &  M.  16;  Hughes  v.  Boyd,  2  Sneed,  512; 
Hawkins  v.  Skeggs,  10  Hamph.  31 ;  Collier  v.  Slaughter,  20  Ala.  B.  263 ;  Ben- 
nett o.  Bobinson,  10  Watts,  348 ;  McCulloogh's  App.  12  Penn.  St  197  ;  Vance 
9.  Campbell's  Heirs,  1  Dana,  229 ;  Holmes  v.  Field,  12  HL  B.  424. 

■  Collier  9.  Slaughter,  20  Ala.  B.  263. 

"  McBvaine  v.  Gethen,  8  Whart  575 ;  Hoopes  v.  Dondas,  10  Penn.  St  75 ; 
Parsons  v,  Winslow,  6  Mass.  B.  169. 

**  Maddox  v.  Maddox,  11  Gratt  804 ;  2  Leading  Cases  in  £q.,  416  ;  Waters 
V.  Tasewell,  9  Md.  B.  291. 

*  2  Greenl.  Cruise,  16. 

**  Maddox  v.  Maddox,  supra. 
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tioD  of  third  parties,  is  not  rendered  invalid,  in  consequence  of 
it  being  founded  upon  the  consideration  of  marriage.^ 

The  English  cases,  and  some  of  the  American  cases,  certainly 
do  argue  a  substantial  difference  between  the  condition  which  a 
man  may  annex  to  a  gift  to  his  widow,  and  one  to  any  other 
woman.^  The  Vice-Chancellor  here  says :  "  The  law  recog- 
nizes in  the  husband  that  species  of  interest  in  the  widowhood 
of  his  wife  as  makes  it  lawful  for  him  to  restrain  a  second  mar- 
riage." And  it  is  here  further  said  that  there  is  a  difference, 
even  in  equity,  between  a  condition  and  a  limitation,  in  a  gift 
to  one  not  married ;  and  that  one  may  give  an  estate  to  any 
woman,  to  continue,  so  long  as  she  shall  remain  single ;  but  if 
he  give  a  life,  or  other  estate,  and  then  append  a  condition  to 
defeat  that  estate,  if  she  marries,  the  condition  is  not  good. 
Such  a  distinction  may  be  valid,  perhaps,  in  regard  to  the  crea- 
tion of  estates  in  the  realty  by  deed  ;  but  we  question  if  it  could 
fairly  be  maintained  in  courts  of  equity,  in  regard  to  testamen- 
tary gifts  of  real  estate ;  and  especially  of  personalty  where  the 
general  intent  of  the  donor  is  more  to  be  regarded  than  the  pre- 
cise technical  form  of  the  gift.  And  we  apprehend,  that  there 
is  no  substantial  reason,  either  in  law  or  morals,  why  a  man 
should  be  allowed  to  annex  an  unreasonable  condition  in  re- 
straint of  marriage,  one  merely  in  terrorem,  in  the  case  of  a  wife, 
more  than  of  a  child,  or  any  other  person,  in  regard  to  whose 
settlement  in  life  he  might  fairly  be  allowed  to  take  an  interest ; 
but  the  cases,  many  of  them  certainly,  maintain  such  distinc- 
tion. 

30.  The  question  as  to  what  conditions  affecting  marriage  are 
valid,  must  depend  upon  the  circumstances  of  each  particular 

**  Donallen  v.  Lennox,  6  Dana,  89. 

**  Lloyd  V.  Lloyd,  2  Sim.  n.  s.  255.  And  in  Grace  v.  Webb,  15  Sim.  384, 
the  same  view  is  maintained.  The  construction  of  the  courts  is  of  late  certainly 
favorable  to  the  upholding  of  gifts  to  women  dependent  in  any  sense  upon  their 
living  apart  from  their  husbands,  or  remaining  unmarried,  treating  such  condi- 
tion as  void.     She  well  v.  Dwarris,  Johns.  £ng.  Ch.  172. 
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case,  and  will  be  very  materially  affected,  by  the  consideration, 
how  far  the  condition  was  one  fairly  applicable  to  the  relation  of 
tLe  parties,  and  the  peculiar  views  and  situation  of  the  donor  * 
and  donee.  It  has  been  decided,  as  already  stated,  that  a  con- 
dition in  a  devise,  that  if  the  devisee  ^^  shall  marry,  cpntrary  to 
the  established  rules  of  the  people  called  Quakers,  such  devise 
should  cease,  as  to  him  and  his  issue,  and  be  void,"  is  valid  and 
legal.®  So  it  is  a  legal  condition  which  avoids  the  gift,  provided 
the  donee  marry  a  Scotchman,'^  or  a  Papist,^^  and  many  others, 
some  of  which  have  already  been  referred  to.  But  where  the 
father  gave  the  legacy  to  his  daughter,  ^*  during  her  separation 
from  her  husband,"  she  then  living  separate  from  him,  but  being 
reconciled  and  living  with  him  at  the  father's  death,  it  was  held 
a  legal  condition,  and  that  the  legatee  took  nothing  under  the 
will,  and  the  voluntary  separation  subsequent  to  the  death  of  the 
testator  would  not  entitle  her  to  it.^  And  it  was  held,  in  a 
recent  English  case,  that  where  a  father  revoked  the  provision 
in  his  will,  on  condition  that  his  daughter  became  a  nun,  it  was 
a  legal  condition,  and  that  the  provision  ceased  on  her  becom- 
ing a  nun;  although  there  was  no  bequest  over.^ 

81.  This  whole  subject,  as  to  what  conditions  in  restraint  of 
marriage  shall  be  regarded,  merely  in  terrorem,  and  so  void,  and 
what  as  valid,  is  certainly,  both  in  England  and  this  country, 
involved  in  great  uncertainty  and  confusion.  In  the  case  of 
Dickson's  Trust,^  Lord  Cranworth  repudiates  the  existence  of 
any  such  rule  of  law,  as  that  conditions,  where  there  is  no 

*  Haugbton  v.  Haughton,  1  Molloy,  612.  Lord  Manners^  Chancellor,  here 
nid,  with  some  justice  perhaps,  "  The  only  point  on  which  I  feel  the  least  hesita- 
Hon  is  this,  whether  the  court  ought  not  to  consider  a  condition,  which  in  effect 
forbids  marriage  with  any  member  of  the  Established  Church,  as  contrary  to 
public  policy." 

^  Perrin  v.  Lyon,  9  East,  170. 

n  Dnggan  v.  Kelly,  10  Ir.  Eq.  295 ;  1  Eq.  Ca.  Ab.  110,  pi.  2. 

"  Cooper  V.  Remsen,  6  Johns.  Ch.  459. 

**  1  Sim.  M.  8.  87. 

57* 
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bequest  over,  are  to  be  held  inoperative,  as  mere  idle  threats,  in 
terrorem.  And  this  experienced  equity  judge  here  gives  utter- 
*  ance  to  an  opinion,  which  could  scarcely  fail  to  strike  all  minds 
that  have  examined  the  cases  upon  the  point,  as  eminently  just. 
He  says :  "  It  is  impossible  to  refer  to  the  numerous  cases  on 
this  subject,  without  feeling  that  the  judges,  in  deciding  them, 
have  never  felt  very  sure  of  the  ground  upon  which  they  were 
tseading." 

Certain  general  rules  may  be  safely  affirmed  to  exist.  As 
that  all  such  conditions  which  are  unreasonable,  either  on  ac- 
count of  the  donor  having  no  recognized  right  to  interest  him- 
self in  the  marriage  of  the  donee,  or  because  he  goes  beyond  the 
just  limits  of  a  right  which  does  exist  to  a  certain  extent ;  or 
because  he  attempts  to  exercise  his  control  in  an  improper  man- 
ner, or  to  an  improper  extent,  are  void*  Beyond  this  the  cases 
seem  to  finally  resolve  themselves  into  the  mere  judgment  of  the 
court  upon  the  circumstances  of  each  particular  case. 

82.  Where  a  bequest  is  conditioned  that  the  donee  shall  as- 
sume the  name  of  the  testator,  or  any  other  one,  it  is  in  general 
sufficient  that  he  assume  such  name  by  his  own  act,  and  thus 
acquire  the  reputation  of  the  name.^^  It  is  not  in  general  requi- 
site to  procure  an  act  of  the  legislature  in  order  to  assume  a 
new  surname.^^  But  if  the  will  required  that  in  terms,  it  might 
be  held  necessary. 

38.  Where  the  condition  of  the  bequest  requires  the  donee  to 
reside  in  a  particular  house,  all  that  is  required  is  that  he  reside 
there  such  portion  of  the  time  as  to  maintain  that  as  his  legal 
domicile  or  residence,  for  the  time  required  by  the  condition.'^ 

^*  Lowndes  v.  Davies,  2  Scott,  71 ;  8.  c.  1  Biog.  N.  C.  597  ;  Doe  o.  Yatea,  5 
B.  &  Aid.  544 ;  Barlow  v.  Bateman,  3  P.  Wnu.  65.  Bat  this  last  case  was 
reversed  by  the  Ho.  Lds.  2  Br.  P.  C.  Toml.  272. 

**  Sir  J.  Jeckyll,  M.  R.,  in  Barlow  v,  Bateman,  S  P.  Wms.  €5. 

"  Wood,  v.  C,  in  Walcot  v.  Botfield,  Kay,  584  ;  2  Jarman,  51,  52 ;  Wynne 
V.  Fletcher,  24  Bear.  4  SO ;  Dunne  v.  Dunne,  3  Sm.  k  Gif.  22 ;  Attenborough  o. 
Thompson,  2  H.  &  N.  559. 
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84.  The  rule  of  the  English  law,  as  to  conditions  against  dis- 
puting the  will,  annexed  to  some  bequests,  seems  to  be  in  a 
most  absurd  state  of  confusion.  It  is  held  such  a  condition  is 
Toid,  as  to  personaltj,^'^  unless  the  legacy  be  given  over  in  the 
event  of  failure*  to  perform  the  condition ."^^  But  that  such  a 
condition  is  entirely  valid  as  to  real  estate,  whether  there  be  any 
gift  over  or  not.*^^  And  it  is  agreed  that  there  is  no  substantial 
ground  for  any  distinction  in  this  respect,  between  real  and 
personal  estate.^  Hence  we  assume  that  in  this  country,  any 
such  condition,  which  is  reasonable,  as  one  against  disputing 
one's  will  surely  is,  as  nothing  can  be  more  in  conformity  to 
good  policy,  than  to  prevent  litigation,  will  be  held  binding  and 
valid.  And,  as  before  stated,  a  condition  avoic^iug  the  bequest 
upon  the  donee  becoming  a  nun  is  valid,  and  will  be  enforced.^^ 
Acceptance  of  the  legacy  renders  the  condition  binding  upon 
the  legatee  upon  the  well-known  doctrine  of  election.^ 

85.  The  American  cases  are  not  so  numerous,  upon  the 
question  of  conditions  in  bequests,  as  the  English ;  refinements 
of  this  character  being  the  result  of  advanced  civilization  and 
large  estates,  and  to«ome  extent  of  the  leisure  and  nice  distinc- 
tions of  the  profession  and  of  the  judicial  tribunals.  But  the 
American  cases  have  as  usual,  in  the  main,  attempted  to  fol- 
low the  rules  declared  by  the  English  courts ;  and  where  they 
have  failed  to  do  so,  the  decisions  will  not  be  regarded  as  of 
much  weight  in  other  courts. 

36.  As  to  the  form  of  conditions,  it  is  clear  they  cannot  de- 
pend upon  the  particular  phraseology,  but  entirely  upon  the 

"  Powell  V.  Morgan,  2  Vern.  90 ;  Loyd  v.  Spillet,  3  P.  Wma.  344. 

"  Cleaver  v.  Spurling,  2  P.  Wma.  526. 

**  Cooke  V.  Turner,  15  M.  &  W.  727;  s.  c.  14  Sim.  218,  493;  2  Jarman, 
(1861.)  58. 

"  2  Jarman,  (1861,)  53,  and  notes. 

^  Dickson's  Trust,  1  Sim.  n.  8.  37. 

**  Attorney-General  v.  Christ's  Hospital,  Taml.  393 ;  Gregg  v,  Coates,  23 
Beay.  83  ;  post,  pi.  40 ;  Egg  v.  Devey,  10  Beav.  444. 
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general  intent  of  the  will.  And  where  the  words  were  in  the 
form  of  a  condition  precedent,  but  the  intentions  of  the  testa- 
tor as  collected  from  everj  part  of  the  will,  clearlj  indicated 
a  different  purpose,  it  was  held  the  latter  must  prevail.^  The 
cases  are  verj  numerous  upon  this  point,  but  all  in  the  same 
direction,^ 

37.  The  American  courts  have  commonly,  as  far  as  we  have 
noticed,  held  strictly  to  tlie  early  doctrine  of  the  English  courts 
of  law,  that  in  a  devise  in  fee,  any  restraint  upon  use  or  alien- 
ation is  void  for  repugnancy.  Thus,  ShatVj  Ch.  J.,^  says :  ^^  A 
chief  ingredient  in  the  legal  right  of  property  is  a  right  to  dis- 
pose of  it,  a  right  to  exchange,  sell,  or  give  it  away." 

88.  But,  notwithstanding  the  close  adherence  to  this  rule,  — 
of  which,  in  the  abstract,  there  is  no  just  ground  to  complain, 
—  there  are  so  many  exceptions  to  it  constantly  recognized  and 
enforced  by  the  courts,  that  we  cannot  fail  to  perceive,  that 
where  the  devisor  deems  it  prudent  to  impose  any  restriction 
upon  the  alienation  of  the  estate  by  the  first  donee,  or  upon  the 
claim  of  creditors  to  take  any  benefit  of  the  same,  it  is  entirely 
competent  for  him  to  do  so ;  and  all  that  is  requisite  to  carry 
the  same  into  effect,  is  some  care  and  skill  in  so  drawing  the 
declaration  of  trust,  that  it  shall  not  go  full  in  the  face  of  any 
of  the  old  technicalities  which  the  courts  have  so  long  struggled 
to  maintain,  in  spite  of  the  good  sense  of  mankind  to  the  con- 


"  Stark  V.  Smiley,  25  Me.  R.  201 ;  Burnett  v.  Strong,  26  Miss.  R.  116;  Wor- 
man  v.  Teagarden,  2  Ohio,  n.  s.  880;  Wheeler  v.  Walker,  2  Conn.  R.  196; 
Fox  V,  Phelps,  17  Wend.  S98;  Hapgood  v.  Houghton,  22  i^ck.  480;  Tower's 
Appropriation,  9  Watts  &  Serg.  103.     See  2  Wms.  Exrs.  1182,  and  Fish's  note. 

**  Johnson  v.  Reed,  9  Mass.  R.  78,  88  ;  Gardiner  v,  Corson,  16  id.  500,  503 ; 
Finlay  v.  King,  8  Peters,  346 ;  Barruso  v,  Madan,  2  Johns.  145. 

*  In  Gleason  v.  Fayerweather,  4  Gray,  848,  351.  And  the  same  principle 
is  recognized  in  a  great  number  of  American  cases.  Newkerk  v,  Newkerk,  2 
Cfunes,  845 ;  McWiUiams  v.  Nisly,  2  Sei^.  &  R.  507 ;  Walker  o.  Vincent,  19 
Penn.  St  869 ;  Blackstone  Bank  v,  Pavis,  21  Pick.  42 ;  Hall  v.  Tuils,  18  id. 
455 ;  Hawley  v.  Northampton,  8  Mass.  R.  8,  6 ;  Schermerhom  v.  Negus,  1 
Denio,  448. 
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trary,  that  they  sometimes  appear  to  be  more  watchful  to  de- 
fend such  an  isolated  technicality,  which  has  nothing  but  posi- 
tive law  to  stand  upon,  than  they  do  the  most  obvious  equities, 
which  will  so  far  command  the  sympathies  of  all,  as  not  to 
require  much  advocacy  or  defence  from  the  courts. 

89.  Thus,  while  it  is  held  that  a  naked  and  absolute  condi- 
tion  in  a  devise,  that  the  land  shall  not  ^^  be  subject  or  liable  to 
conveyance  or  attachment,*'  is  void  ;  ^  it  is,  nevertheless,  affirmed 
in  the  same  case,'  that  where  a  devise  is  made  to  a  minor,  pro- 
vided he  shall  not  come  into  possession,  occupy,  or  have  any 
advantage  of  the  estate,  during  his  minority,  except  through 
his  guardian,  who  is  to  lease,  occupy,  and  improve  the  same, 
the  condition  is  good  and  valid  in  law.^  And  although  a 
direction  in  the  will  that  all  the  legatees  shall  contribute  to  the 
support  of  the  testator,  may  be  void  for  uncertainty,  and  also 
because  the  legacies  upon  which  this  is  attempted  to  be  made 
a  chiEirge,  do  not  take  effect  until  the  death  of  the  testator,  when 
all  provisions  for  his  support  of  necessity  become  nugatory,^ 
there  can  be  no  question  that  a  charge  upon  a  legacy  or 
devise  for  the  support  of  testator's  children  or  widow,  or  any 
other  person,  is  entirely  valid.®^  And  where  security  is  required 
to  be  given  for  the  performance  of  such  a  condition,  it  is  con- 
strued a  condition  precedent  to  taking  the  estate.^ 

"  Blackstone  Bank,  v.  Davis,  21  l^ck.  42. 

"  WUdCi  J.,  citing  Smithwick  v.  Jordan,  15  Mass.  B.  118. 

"  Colwell  i;.  Alger,  5  Gray,  67. 

*  Crandall  v.  Hoysradt,  1  Sandf.  Ch.  40 ;  Beckman  v.  Hadson,  20  Wend. 
53.  A  condition  in  a  devise  to  tbe  widow  that  she  shall  support  the  testator's 
mother  is  valid.  Marwick  v.  Andrews,  25  Maine,  525.  And  a  condition  that 
the  devisee  shall  remove  a  mortgage  from  the  estate,  on  time  being  fixed  in  the 
will,  most  be  performed  in  a  reasonable  time.  Boas  v.  Tremsdn,  2  Met.  495  ; 
Carter  v.  Carter,  14  Pick.  424. 

**  Jackson  v,  Wight,  8  Wend.  109 ;  Hogeboom  v.  Hall,  24  Wend.  146. 
And  a  direction  that  the  persons  to  be  maintained  shall  reside  with  the  devisee, 
does  not  require  continuous  residence,  but  it  may  be  resumed  after  interrup- 
tion,   lb. 
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40.  By  accepting  a  devise  on  condition  of  maintaining  cer- 
tain persons  during  the  continuance  of  the  estate,  tlie  devisee 
becomes  bound  to  perform  the  condition,  without  regard  to  the 
fact  whether  the  income  of  the  estate  is  sufficient  to  support 
such  persons  or  not.^  Thus,  where  the  testator  devised  to  his 
wife  for  life  all  his  estate,  real  and  personal,  upon  condition 
Uiat  his  two  unmarried  daughters  be  maintained  therefrom,  it 
was  held  to  give  the  wife  a  conditional  estate  for  life,  and  the 
absolute  disposal  of  the  rents  and  profits  of  the  same  during 
its  continuance,  without  any  accountability  to  him  who  was 
entitled  in  remainder  or  reversion,  and  that  she  might  lawfully 
cut  fuel  from  the  land  sufficient  for  her  own  use  and  the  use  of 
those  employed  in  cultivating  the  estate ;  and  that  the  wife, 
having  accepted  the  devise,  was  bound  to  perform  the  condition, 
although  the  income  of  the  estate  fell  short  of  the  requisite 
expenditure  in  its  performance. 

41.  And  it  has  been  determined  by  the  New  York  Court  of 
Appeals,^  that  a  provision  in  a  will  that  the  interest  of  a  de* 
visee  for  life  shall  cease  on  the  recovery  of  a  judgment  by  cred- 
itors with  a  view  to  reach  it,  is  entirely  valid,  and  will  be 
enforced  by  a  court  of  equity.  This  case  was  where  the  testar 
tor,  with  a  view  to  provide  for  the  support  of  a  son  and  his 
family,  bequeatlied  his  real  and  personal  estate  to  his  executors, 
and  directed  them  to  sell  it  and  invest  the  proceeds,  and  gave 
the  use  and  income  thereof  to  the  son  for  life,  and  the  principal 
over  to  others  on  the  decease  of  the  son.  The  creditors  of  the 
son  filed  a  creditor's  bill  to  reach  his  interest,  and  it  was  held 
that  a  valid  trust  had  been  created  under  the  will  for  the  support 
of  the  son  and  his  family,  and  that  creditors  could  not  reach 
the  income  of  the  fund,  unless  there  was  a  surplus  beyond 


^  Smith  V.  Jewett,  40  N.  H.  R.  580.  This  may  be  enforced  by  an  action  at 
law  or  by  resort  to  a  court  of  equity.  Pickering  v.  Pickering,  6  N.  H.  R.  120  ; 
Veazey  v,  Whitehouse,  10  N.  H.  R.  409. 

••  Bramhall  t;.  Ferris,  14  N.  Y.  Ct  App.  41. 


§  66.]  DEVISES  AND  LEGACIES  UPON  CONDITION.  683 

what  was  requisite  to  carrj  the  trast  into  effect.  Bj  the  will 
and  codicil  in  this  case,  the  executors,  who  held  the  property  in 
trust,  were,  in  the  event  of  a  judgment  obtained  by  creditors 
against  the  son,  which  it  was  provided  should  terminate  his 
interest,  directed  to  apply  the  income  of  the  fund  to  the  support 
of  his  family,  by  paying  the  same  to  his  wife,  or  in  any  other 
mode  which,  in  their  discretion,  they  saw  fit  to  adopt.  This  we 
think  may  be  regarded  as  settling  the  law  upon  this  point  to 
this  extent,  and  this  is  the  only  practical  question  involved  in 
the  inquiry,  what  restrictions  upon  alienation  the  devisor  may 
impose  upon  the  devisee  ?  It  had  been  before  decided  in  this 
state,  that  where  the  legacy  was  so  beqeathed  that  the  legatee 
might  compel  the  immediate  payment  of  the  entire  amount  into 
his  own  hands,  free  from  all  extraneous  control,  that  a  provision 
in  the  will  to  the  effect  that  neither  the  legacy  nor  the  interest 
thereof  should  be .  liable  to  any  of  tiie  creditors  of  the  legatee 
for  the  payment  of  his  debts,  will  have  no  effect  to  hinder  the 
creditors  from  reaching  it.^ 

42.  It  has  been  held  that  a  devise  in  fee  to  the  grandson  of 
the  testator,  with  a  direction  in  a  codicil  that  the  estate  be  held 
by  trustees,  ^^  in  trust  to  pay  over  to  him  quarterly  the  net  in- 
come of  said  estate,  so  long  as  he  shall  remain  unmarried,  and 
in  the  event  of  his  marriage,  or  dying  unmarried,  to  convey  the 
estate  to  his  heirs,"  was  a  condition  in  restraint  of  marriage  and 
against  the  policy  of  the  law,  and  that  the  gift  over  was  void, 

"  HaUett  V,  Tbompeon,  5  Paige,  583.  Bat  where  the.  fiither  in  his  will  pro- 
vided that  his  executors  should  set  apart  a  sum  sufficient,  at  six  per  cent,  to 
raise  an  annuily  of  $  400,  which  he  directed  to  be  paid  to  his  son  in  quarter- 
jearly  payments,  during  his  life,  and  after  his  death  that  the  principal  sum  be 
paid  to  his  issue,  if  he  should  leave  any,  and  if  not,  a  limitation  over,  —  it  was 
held  that  the  provision  for  the  son  was  inalienable  by  him,  and  could  not  be 
reached  by  his  creditors.    Clute  v,  Bool,  8  Paige,  88. 

It  is  very  evident,  therefore,  that  a  provision  for  children  or  others  by  way 
of  restriction  upon  alienation  may  legally  be  made  by  any  one  in  his  last  will,  if 
only  done  in  the  form  of  a  trust 
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the  entire  estate  having  vested  in  the  first  donee,  as  the  condi- 
tion was  subsequent ;  and  there  being  no  valid  gift  over,  since 
no  one  can  have  heirs  capable  of  taking  an  estate,  as  such, 
while  the  ancestor  is  still  living.^ 

43.  A  devise  upon  condition  that  the  devisee  shall  ^^  comply 
with  what  is  enjoin.ed  upon  him  in  this  will,"  is,  prima  facie, 
upon  condition  that  the  devisee  shall  also  comply  with  what 
sliall  be  enjoined  upon  him  in  any  codicil  to  the  will.^ 

44.  A  restriction  upon  the  devisee,  who  had  lived  a  long  time 
in  the  testator^s  family,  against  alienation  of  the  estate  to  any 
except  the  heirs  of  the  testator,  held  to  be  personal  to  the  first 
devisee,  and  that  one  of  the  heirs  of  the  testator  to  whom  the 
devisee  had  conveyed  the  same,  would  take  it  free  from  all 
restriction  upon  the  title,^ 

**  Otis  V.  Prince,  10  Gray,  581 ;  Heard  v.  Horton,  1  Denio,  165. 

»  Tilden  v,  Tilden,  18  Gray,  103. 

**  M*Rin9ter  v.  Smith,  27  Conn.  R  628.  It  was  held  at  an  early  day  in  this 
state,  that  a  devise  of  real  estate  to  the  testator's  widow,  so  long  as  she  should 
remain  unmarried,  was  Talid  upon  the  ground  that  the  rule  against  conditions 
in  restraint  of  marriage  was  not  applicable  either  to  real  estate  or  to  a  widow. 
Phillips  V.  Medbury,  7  Conn.  R.  568.  And  the  same  doctrine  is  maintained  in 
Hughes  V.  Boyd,  2  Sneed,  512.  And  the  attempt  to  create  a  remainder,  de- 
pendent upon  the  failure  of  the  first  donee  to  dispose  of  the  estate,  such  donee 
having  by  the  will  the  absolute  power  to  do  so,  is  inoperative  Sevier  v.  Brown, 
2  Swan,  112.  So  the  attempt  so  to  frame  a  bequest  that  it  may  be  construed 
either  a  gift  or  a  loan,  a^  the  beneficiary  shall  secure  the  property  against  ever 
coming  to  the  use  of  certain  proscribed  persons  or  their  heirs,  is  invalid,  and 
the  donee  may  dispose  of  the  estate,  by  will  or  otherwise,  to  the  persons  ex- 
cluded by  the  will,  or  others,  in  her  discretion.  Williams  v.  Jones,  2  Swan, 
620.  Bequest  of  a  yearly  sum  to  the  testator's  widow,  upon  condition  that  if 
she  shall  marry  again  the  same  shall  cease,  is  a  valid  condition.  Cornell  v.  Lov- 
ett,  S5  Penn.  St.  100.  So,  an  absolute  prohibition  of  marriage  of  the  devisee 
is  reasonable  and  lawful,  and  is  a  valid  condition  subsequent,  the  non-peHbrm- 
ance  of  which  will  defeat  the  estate.  But  if  the  devisee  should  also  be  heir 
to  the  estate,  he  cannot  be  held  to  have  forfeited  the  same  until  it  appear  that 
the  breach  of  the  condition  was  committed  with  full  knowledge  of  the  condi- 
tion, for  being  in  possession  as  heir  he  cannot  forfeit  the  estate  under  the  will. 
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45.  A  condition  attached  to  a  devise,  that  the  testator's  son, 
the  beneficiary,  "  acquire  a  good  education,  and  by  good  con- 
duct and  steady  habits  until  the  age  of  twenty-one,"  &c.,  is  not 
void  for  uncertainty,  as  its  performance  may  be  judicially  ascer- 
tained, and  if  imperfectly  or  ungrammatically  expressed,  it  is 
nevertheless  intelligible.^ 

46.  Where  the  will  imports  a  present  interest  in  the  devisee, 
it  is  to  be  construed  so  that  any  condition  in  the  same  shall  be 
held  subsequent  and  not  precedent.^ 

47.  A  will,  clearly  expressed,  must  receive  the  interpretation 
the  words  compel,  and  conditional  limitations,  contingent  upon 
some  specified  event,  take  effect  only  upon  the  occurrence  of 
the  precise  event  designated.^ 

48.  It  seems  to  be  settled,  as  before  stated,  that  devises  of 
real  estate  \ipon  conditions  in  restraint  of  marriage,  are  valid  in 
Pennsylvania.^^  And  this  is  so  without  a  limitation  over.^^^ 
But  a  bequest  to  lEk  woman  of  an  annual  sum,  cannot  be  re- 
strained by  a  condition  subsequent  upon  her  marriage  where 
there  is  no  gift  over,  but  may  be  by  a  conditional  limitation .^^ 

49.  We  have  before  stated,  that  if  a  legatee  upon  condition 
accept  the  legacy,  and  enter  into  possession,  he  must  perform 


andl  be  is  aware  of  its  requirements.  Shackelford  v.  Hall,  19  HI.  R  212 ;-  Ken- 
rick  V,  Beauclerk,  11  East,  657 ;  Taylor  v.  Crisp,  8  Ad.  &  Ell.  779.  Where  the 
condition  is  the  payment  of  a  legacy  charged  upon  the  land  devised,  and  the 
legatee  predeceases  the  testator,  the  devise  takes  effect,  at  the  decease  of  the 
testator,  absolutely,  the  legacy  having  lapsed.  Woods  o.  Woods,  Busbee,  Law, 
290. 

*  West  V.  Moore,  87  Miss.  R  114. 

**  Bell  County  v.  Alexander,  22  Texas,  850. 

^  Taylor  v.  Wendel,  4  Bradf.  Sur.  Rep.  824. 

^  Commonwealth  v.  Stauffer,  10  Penn.  St  850. 

^  McCullough*s  Appeal,  12  Penn.  St  197.  See  also  Bennett  v,  Robinson, 
10  Watte,  848 ;  Fahs  v.  Fahs,  6  Watts,  218 ;  Stahl's  Appeal,  2  Penn.  St  801. 

^  Hoopes  V.  Dundas,  10  Penn.  St  75  f  Middleton  v.  Rice,  6  Penn.  L.  J. 
229 ;  Binnerman  v.  Weaver,  8  Md.  517. 
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tlie  condition,  however  burdensome.  But  he  is  not  bound  to 
make  his  election  until  tlie  condition  and  the  value  of  the  gift 
are  rendered  reasonably  certain.  And  it  is  not  sufficient  to 
bind  the  legatee  to  the  performance  of  the  condition,  that  he 
had  formed  the  purpose  of  accepting  the  bequest;  he  maj 
retract  such  purpose  upon  obtaining  clearer  knowledge  of  the 
facts,  at  any  time  before  actual  acceptance.^ 

50.  The  question  of  the  nature  and  extent  of  the  responsi- 
bility incurred  by  accepting  a  devise  given  upon  condition,  is 
extensively  and  learnedly  discussed  by  Davits^  /.,  in  Gridley  v. 
Gridley,  and  the  authorities,  both  English  and  American,  ex- 
tensively  commented  upon.^^  The  point  here  decided  is,  that 
where  a  will  gave  all  the  testator's  real  and  personal  estate,  and 
declared  the  donee  was  to  pay  all  the  testator's  debts  and  a  cer- 
tain annuity,  the  acceptance  of  the  gift  creates  a  personal 
liability,  upon  which  an  action  can  be  maintained  at  law,  with- 
out any  express  promise.^^ 

51.  In  a  recent  English  case,^^  where  the  testator  gave  his 
eldest  son  a  legacy  of  £500,  upon  condition  he  conveyed  a 
certain  estate  to  another  son,  within  six  months  after  request, 
otherwise  the  legacy  to  become  void ;  and  the  testator  after  the 
date  of  the  will,  purchased  all  the  legatee's  interest  in  the  estate 
for  j£300,  it  was  held  that  the  legatee  was  entitled  to  the  j£500, 
discharged  of  the  condition.  But  where  the  legacy  was  upon 
condition  that  the  legatee  married  the  testator's  niece  E,  and 
the  testator  subsequently  consented  that  he  might  marry  another 
woman,  it  was  held  to  be  a  condition  precedent,  and  not  being 


^  Wheeler  v.  Lester,  1  Bradf.  Sor.  Bep.  293. 

^  24  New  York  Court  App.  180. 

^  The  cases  referred  to  hj  the  learned  jndge  are  the  following  among 
others.  Spraker  v.  Van  Alstyne,  IS  Wend.  200 ;  McLachlan  v.  McLachlan,  9 
Paige,  584 ;  Lord  v.  Lord,  22  Conn.  Bep.  595,  602 ;  Parish  v.  Wfaitaej,  % 
Gray,  516. 

^  Walker  v.  Walker,  2  DeG.,  F.  k  J.  255. 
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performed  the  legacy  failed,^*'^  notwithstanding  •the  testator's 
consent  to  the  marriage  in  disregard  of  it. 


SECTION  IV. 

WHAT  WORDS  WILL  CARRY  REAL  ESTATE. 

1.  The  words  " estate/'  and  "property,"  generally  toffident  to  pass  real  estate. 
S.  Bat  the  word  "  effects  "  will  not  prodace  that  result,  unless  qnalified. 
d.  Enameration  of  some  cases,  illustrating  the  preceding  rules. 

4.  To  restrict  the  word  "  estate  "  to  personalty,  there  roust  be  a  clear  expression  of 

intention. 

5.  It  will  not  hare  that  effect  even  when  associated  with  words  descriptive  of  per- 

sonalty only. 

6.  Cases  iUustratiTe  of  the  last  preceding  rule. 

7.  Strong  case  of  departure  from  the  maxim,  ejnsdem  generis. 

[8.  The  early  rule  was  to  construe  these  general  terms  according  to  their  association. 
9.  Sometimes  an  enumeration  of  particulars  following  the  words  may  limit  the 


10.  Explanation  of  some  cases  where  general  words  in  a  codicil  were  restricted. 

11.  These  general  words  now  held  to  include  realty,  unless  the  contrary  appear. 

IS.  A  devise  to  the  person  made  executor  receives  the  same  construction  as  one  to 

any  oUier. 
13.  Some  cases  have  restricted  those  general  terms,  by  the  import  of  relative  terms 

following. 
U.  But  the  rule  is  now  established  that  such  words  should   have  their  natural 

force. 

15.  Some  few  cases  seem  to  favor  the  former  construction. 

16.  Sir  J.  Bomilly  favors  that  view,  to  some  extent. 

17.  Some  of  the  cases  have  made  a  distinction  between  the  devise  and  the  accom- 

panying trusts. 

18.  Entirely  general  terms,  having  no  special  application  to  real  estate,  will  pass  the 

title. 

19.  But  some  few  cases  have  attempted  to  restrict  the  application  of  such  terms. 

20.  It  sometimes  happens  that  words  appropriate  to  personalty  may  carry  realty. 
ai.  "  Legacy,"  and  ^  residuary  legatee,"  used  with  reference  to  real  estate. 

28.  Even  terms  of  an  exclusively  personal  import  may  carry  real  estate. 
23.  The  courts  in  America  follow  the  English  cases  i|pon  these  questions.     New 
York. 


^  Davis  V,  Angel,  8  Jar.  N.  8.  709,  before  the  Master  of  the  Bolls ;  affirmed 
by  the  Lord  Chancellor,  8  Jar.  n.  8.  1024. 
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24.  The  same  rule  preyails  in  Massachusetts. 

25.  So  also  in  Connecticut. 

26.  And  in  the  Circuit  Court ;  and  in  Maine. 

§  67.  1.  The  words  "  estate  "  and  "  property,"  when  used  in 
a  will  in  a  general  sense,  have  commonly  been  held  sufficient 
to  embrace  all  the  testator's  property,  real  and  personal.^  In  this 
case  the  expression  was  ^^  all  the  rest  and  residue  of  my  moneys, 
goods,  chattels  and  estate  whatsoever,"  and  the  case  is  placed 
by  Lord  Harduncke  upon  the  ground  that  the  words  preceding 
"  estate  "  were  sufficient  to  carry  every  species  of  personalty, 
and  therefore  that  word  must  have  been  intended  to  carry  real 
estate,  or  else  it  would  have  no  effect.  This  general  rule  has 
been  followed  in  all  the  subsequent  cases,  most  of  them  occur- 
ring in  regard  to  a  bequest  of  the  residuum  of  the  estate,  where 
the  courts'  have  always  manifested  a  strong  reluctance  to  adopt 
any  construction  which  would  result  in  even  a  partial  intes- 
tacy.^ 

2.  The  word  "  effects,"  although  more  naturally  having  refer- 
ence to  personal  estate,  will  carry  real  estate,  when  used  with 
tlie  word  ^^real,"  as  ^^all  the  effects,  both  real  and  personal, 
which  I  shall  die  possessed  of."  *  But  the  word  "  effects  "  with- 
out the  word  "  real,"  even  when  followed  by  the  words,  "  of 
what  nature,  kind  or  quality  soever,  will  not  carry  real  estate."  ^ 

^  Tilley  v,  Simpson,  2  T.  R  659  n.     See  Jongsma  v.  Jongsma,  1  Cok,  862. 

*  Tirrel  r.  Page,  1  Ch.  Cas.  262 ;  b.  c.  1  £q.  Cas.  Ab.  209,  pi.  11,  where  the 
language  is  very  similar  to  that  of  the  last  preceding  case.  Scott  v.  Alberry,  I 
Com.  337 ;  6.  c.  S  Yin.  Ab.  228,  pi.  14.  See  also  Awbrej  v.  Middleton,  4  Yin. 
Ab.  460,  pi.  15;  8.  c.  2  £q.  Ab.  497,  pi.  16.  See  also  to  the  same  effect, 
Jongsma  t;.  Jongsma,  \  Cox,  862 ;  Smith  v.  Coffin,  2  H.  fil.  444 ;  Boe  d.  p.  Gil- 
bert, 3  Br.  &  B.  85;  Churchill  v.  Dibben,  9  Sim.  447  n.;  King  v.  Shrives,  4 
Moo.  &  S.  149  ;  s.  c.  5  Sim.  461. 

'  Hogan  17.  Jackson,  1  Cowp.  299 ;  8.  c.  8  Br.  P.  C.  388 ;  Lord  Torrington  v. 
Bowman,  22  L.  J.  ch.  236. 

*  Camfield  v.  Gilbert,  8  East,  516 ;  Doe  d.  v.  White,  1  East,  88  ;  Macnamara 
V.  Whitworth,  Coop.  241 ;  Hook  v.  Dring,  2  M.  &  Sel.  448 ;  Doe  d.  v,  Earles,  15 
M.  &  W.  450. 
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8.  In  Grayson  v.  Atkinson,^  the  words  of  the  devise  were,  as 
to  all  the  rest  of  my  '^  goods  and  chattels,  real  and  personal, 
movable  and  immovable,  as  houses,  gardens,  teneinents,"  <fec., 
and  Lord  Sardwicke  held  it  sufficient  to  carry  a  fee.  But 
without  the  enumeration  of  ^'  houses,"  &c.  he  thought  it  might 
not  have  been  sufficient  for  that  purpose.  And  in  another  case 
the  word  ^^  estates  "  was  held  sufficient  to  carry  the  reversion  of 
a  freehold  interest  of  inheritance,  although  the  same  word  had 
been  before  used  by  the  testator,  as  applicable  to  other  estates 
than  the  one  now  in  question.^  The  expression,  ^^  goods  and 
chattels,  rights,  credits,  personal  and  testamerUary  estate^*^  Was 
held  sufficient  to  pass  landJ 

4.  So  also  the  word  ^*  property,"  in  a  residue,  has  been  held 
sufficient  to  carry  a  fee.^  So  also  in  another  case  the  expression 
*^  all  other  his  property  whatsoever  and  wheresoever."  ^  A  lead- 
ing opiuion  upon  this  point  was  delivered  by  Lord  Broug-ham,  in 
Mayor  of  Hamilton  v.  Hodsdon.^^  His  lordship  said,  in  sub- 
stance, Uiat  ^^  estate  "  meant  both  realty  and  personalty,  and 
that  realty  was  not  to  be  excluded  because  there  was  personalty 
upon  which  it  might  operate ;  that  where  realty  was  meant  to 
be  excluded,  the  testator  had  used  the  words  personal  estate, 
and  that  to  restrict  the  word  ^^  estate "  to  personalty,  there 
should  be  a  clear  expression  of  intention  to  that  effect. 

5.  In  most  of  the  cases  above  referred  to,  the  words  ^^  estate  " 
or  ^^  property,"  which  were  held  to  embrace  real  estate,  were  pre- 
ceded by  particular  devises  of  real  estate,  but  that  circumstance, 
although  favoring  the  more  enlarged  import  of  such  general 
words,  is  not  essential  to  that  construction.      But  the  word 

»  1  Wilson,  853. 

•  Fletcher  v.  Smiton,  2  T.  R.  656. 

^  Smith  V.  Coffin,  2  H.  BL  444 ;  Roe  d.  v.  Gilbert,  8  Br.  &  B.  85 ;  Doe  d.  v. 
Walker,  15  Q.  B.  28. 
'  Doe  d.  V.  Latnchbury,  11  East,  290. 
'  Edwards  v.  Barnes,  2  Bing.  N.  C.  252. 
»  6  Moore's  P.  C.  C.  76. 
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^^  estate  "  may  pass  realty,  when  not  preceded  by  any  particular 
devise  of  real  estate,  and  even  when  associated  with  words  com- 
prehending only  personalty. 

6.  Thus  in  Tanner  v.  Morse,^  *'  the  residue  of  my  estate^  goods 
and  chattels,"  was  held  to  carry  real  estate ;  and  in  Doe  d.  v. 
Langlands,^  the  residue  of  my  ^^  property,  goods,  and  chattels," 
received  the  same  construction.  So  also,  "  all  my  property  lEtnd 
effects."  ^  And  a  similar  construction  has  prevailed  in  other 
cases. ^* 

7.  The  case  of  the  devise  of  all  the  testator's  ^^  money,  goods, 
chattels,  estates  and  effects  of  what  nature  and  kind  soever,  and 
wheresoever  the  same  might  be  at  the  time  of  his  decease,"  was 
held  sufficient  to  pass  real  estate.^ 

8.  The  old  rule  in  regard  to  the  construction  of  the  words 
"  estate,"  "  property,"  Ac,  which  are  susceptible  of  being  used 
with  exclusive  reference  to  personalty,  or  as  including  both  real 
and  personal  estate,  was  to  restrict  their  operation  to  personalty 
merely,  unless  there  was  something  positive  in  the  case,  tending 
to  show  that  the  terms  were  used  in  a  more  enlarged  sense.^ 
It  was  accordingly  held  in  a  large  number  of  the  earlier  cases, 
extending  over  a  considerable  period  of  time,  that  these  general 
words,  when  used  in  connection  with  other  words  importing 


"  Cas.  t  Talbott,  284 ;  Lumlej  v.  May,  Free.  Ch.  87. 

^  U  East,  370. 

^  Doe  d.  V.  Morgan,  6  B.  &  Cr.  512 ;  8.  c.  9  D.  &  By.  683 ;  Bradford  v. 
Bodfield,  2  Sim.  264. 

^*  Doe  d.  V.  Evans,  9  Ad.  &  Ell.  719 ;  D'AImaine  v.  Moseley,  1  Drew.  638. 
It  is  here  said,  that  the  want  of  any  previous  devise  of  real  estate,  or  the  ex- 
pression, ^  wheresoever  situated,"  are  not  important  in  fixing  the  construction  of 
the  word  ^  estate,"  in  the  former  case  to  real  estate,  and  in  the  latter  to  per- 
sonalty. 

V  Midland  Counties  Railway  v.  Oswin,  1  Coll.  74 ;  Footner  v.  Cooper,  2  Drew. 
7 ;  O'Toole  v.  Browne,  8  Ell.  &  Bl.  572 ;  Patterson  v.  Huddart,  17  Beav.  210 ; 
Meeds  t;.  Wood,  19  id.  215 ;  Be  Greenwich  Hospital,  20  id.  45S;  Hawkesworth 
V.  Hawkesworth,  27  Beav.  1 ;  Church  v,  Mundy,  15  Vesey,  896,  406. 

^  Trewr,  Ch.  J.,  in  Shaw  t7.  Bull,  2  Eq.  Cas.  Ab.  820,  821. 
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only  personal  estate,  should  be  restricted  to  property  ejusdem 
generis,  according  to  the  maxim,  noscitur  a  sociis  ;  thus  in  effect 
deciding  precisely  contrary  to  the  rule  of  construction  adopted 
in  most  of  the  cases  already  named.^' 

9.  In  many  of  the  cases  where  the  general  terms  ^^  estate  "  or 
^^  property  "  have  been  restricted  to  personalty,  it  has  been  done 
upon  the  ground  that  the  will  contained  an  enumeration  of  par- 
ticulars, following  these  general  terms,  which  tended  to  show 
that  they  were  intended  to  be  understood  in  this  restricted 
sense.^^ 

10.  There  is  a  class  of  cases,  not  very  numerous,  where  in  the 
principal  will  a  particular  devise  of  real  estate  is  made,  and  in  a 
codicil  a  residuary  clause  is  contained  giving  all  the  residue  of 
the  testator's  ^^  estate,  property,"  &c.  to  another  person,  where  it 
has  been  held  that  the  former  clear  devise  could  not  be  cut  down 
by  such  general  expressions.^^  But  these  cases  stand  upon 
peculiar,  and  as  we  think,  unquestionable  grounds,  that  the 
codicils  and  the  will  are  all  to  be  construed  together,  as  consti- 
tuting the  entire  testamentary  act.  The  word  ^*  rest "  would  there- 
fore properly  include  only  such  estate  as  had  not  been  before 
specifically  disposed  of. 

11.  But  we  understand  that  the  general  rule  of  construction 
in  regard  to  the  import  and  extension  of  the  words  ^^  estate," 
*^  property,"  &o.  is  now  settled,  as  already  stated,  and  that  it  is* 


»  Wilkinson  v.  Merryland,  Cro.  Car.  447 ;  Cliffe  v.  Gibbons,  2  Ld.  Ray.  1324 ; 
2  £q.  Ab.  801,  pL  17 ;  Marchant  v.  Twiaden,  Cas.  t.  Talbott,  284 ;  Doe  d.  v. 
Rout,  7  Taunt.  79 ;  Barnes  v.  Patch,  8  Yes.  604 ;.  Woollam  v.  Ken  worthy,  9 
Yes.  187  ;  Bebb  v.  Penoyre,  11  East.  160 ;  Chapman  v.  Prikett,  6  Bing.  602 ; 
Acheson  v.  Fair,  8  ]).  &  War.  512.  See  also  Saunderson  v.  Dobson,  1  Exch. 
141,  upon  which  the  Court  of  Common  Pleas  differed  from  the  Court  of  Ex- 
chequer.   Lord  Campbell^  in  O'Toole  v,  Browne,  8  Ell.  &  Bl.  572. 

»  Tmiewell  v.  Perkins,  2  Atk.  102 ;  Roe  d.  v.  Yeud,  5  B.  &  P.  214 ;  Doe  d. 
V.  Rout,  7  Taunt  79. 

*  Molynenx  v.  Rowe,  25  L.  J.  ch.  N.  8.  570,  which  was  a  hearing  in  the 
Chancery  Court  of  Appeal. 
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now  considered  that  these  terms  shall  be  regarded  as  intended 
to  include  real  estate,  unless  there  is  something  in  the  will, 
which,  with  reference  to  such  surrounding  circumstances  as  are 
properly  admissible  in  aid  of  the  construction,  fairly  justifies  the 
conclusion,  that  thej  were  not  intended  to  be  used  in  that 
enlarged  sense  .^ 

12.  Some  of  the  earlier  cases  have  assumed  to  regard  the 
words  ^^  estate,"  ^^  property,"  and  the  like,  as  applicable  exclu- 
sively to  personal  estate,  because  the  legatee  was  also  named 
executor,  whose  office  is  confined  to  personalty,  exclusively,  in 
England.^^  But  the  last  case  is  clearly  not  reconcilable,  either 
with  principle,  or  with  the  general  current  of  the  authorities. 
And  the  case  of  Piggot  r.  Penrice,^  where  the  phrase,  "  execu* 
trix  of  all  my  goods,  lands  and  chattels,"  was  held  not  to  pass 
real  estate,  but  to  be  restricted  to  leaseholds,  even  where  the 
testator  had  no  such,  has  not  been  regarded  as  maintainable 
upon  any  just  rules  of  construction,  and  is  virtually  overruled 
by  Doe  d.  v.  Gillard,®  where  the  terms,  "  executor  of  my  lands, 
forever,  and  leasehold  property,"  were  held  to  pass  the  testator's 
freehold  estates.  The  rule  of  construction  as  affected  by  the 
word  executor,  could  never  have  had  any  such  application  in 
this  country  as  has  been  claimed  for  it  in  some  of  the  English 
courts,  since  the  probate  of  the  will  here  generally  affects  real  as 
well  as  personal  estate,  and  the  executor  may  dispose  of  real 
estate  in  payment  of  debts,  when  required  for  that  purpose. 
We  do  not  consider  the  rule  has  any  foundation  anywhere.^ 


*>  1  Jarman,  (Eng.  ed.)  1861, 692 ;  Bayley^  J.,  in  Doe  d.  v.  Moi^n,  6  B.  &  Cr. 
512 ;  Pattenon  r.  Haddart,  17  Bear.  210. 

*>  Shaw  V,  Bull,  12  Mod.  592  ;  8.  c.  2  £q.  Cas.  Ab.  S20,  pi.  8,  where  the  ex- 
pression is,  "  overplus  of  my  estate." 

^  Free,  in  Ch.  471 ;  s.  c  1  Eq.  Cas.  Ab.  209,  pL  13. 

«  5  B.  &  Aid.  785 ;  Marret  ».  Sly,  2  Sid.  75. 

^  Noel  17.  Hoy,  5  Mad.  88,  where  the  devise  was  to  the  testator's  wife,  whom 
he  made  executor,  *^  of  all  the  property  of  whatever  description  or  sort  that  I 
may  die  possessed  of,"  and  was  held  to  pass  lands.  The  same  construction  pre- 
vailed in  Thomas  t7.  Phelps,  4  Russ.  348. 
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For  in  a  recent  case,^  it  was  held,  upon  an  extensive  review  of 
the  autliorities,  that  a  devise  to  the  executor  of  '^  all  his  houses 
and  land  at  F,"  passed  an  estate  in  fee  of  all  the  testator's  lands 
at  that  place.  But  the  form  of  expression  here  used,  ^'  I  hereby 
appoint  W.  P.  whole  and  sole  executor  of  all  my  houses  and 
lands,"  &c.,  although  held  to  amount  to  a  devise,  has  in  otlier 
cases,  as  applied  to  personalty,  been  held  to  create  no  beneficial 
interest  in  the  executor.^ 

13.  Some  of  the  early  cases  held,  that  where  the  testator  used 
general  words,  such  as  ^^  all  my  estate,  property,"  <&c.,  and  fol- 
lowed them  by  expressions,  such  as  "  interest,"  "  dividends,'* 
^'  capital,"  and  others,  having  more  specific  application  to  per- 
sonal estate,  and  not  legitimately  and  strictly  applicable  to  r^al 
estate,  that  the  general  terms  were  thereby  restricted  in  their 
operation,  so  as  not  to  include  freehold  interests  in  lands.^ 
But  there  are  many  other  contemporary  cases  where  this  rule  of 
restriction  was  not  adopted.^  Some  have  attempted  to  make  a 
distinction,  in  regard  to  the  allowance  of  this  restriction,  as  to 
whether  the  testator  professed  in  terms,  in  his  will,  a  determina- 
tion to  dispose  of  his  whole  estate ;  as  if  in  the  latter  case 
there  was  more  necessity  of  giving  such  general  expressions  an 
extended  operation,  than  when  no  such  determination  was 
expressed  in  the  will,  in  order  to  carry  out  the  testator's  ex- 
pressed intention.^  But  it  is  apparent  that  such  a  suggestion 
is  entitled  to  very  little  weight,  since  ordinarily,  when  a  man  sits 
down  deliberately  to  make  his  will,  he  professes,  by  the  very 
act,  a  determination  to  dispose  of  all  his  property,  and  not  to 


*  Doe  d.  V.  Pratt,  6  Ad.  &  £11.  ISO.    See  also  Hickman  v,  Haslewood,  id. 
167 ;  Day  v.  Daveron,  12  Sim.  200. 

*  Jules  V.  Jules,  SO  Law  J.  ch.  142. 

"  Doe  d.  V,  Buckner,  6  T.  R.  610  ;  Doe  d.  v.  Hurrell,  5  B.  &  Aid.  IS  ;  Fog- 
son  V.  Thomas,  6  Bing.  N.  C.  837. 

*  Doe  d.  V.  Chapman,  1  IL  BI..22S. 

*  1  Jarman,  699. 
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die  intestate^  in  regard  to  any  portion  of  it,  just  as  much  as  if 
he  had  so  declared  in  the  most  explicit  terms.^ 

14.  But  these  conflicting  opinions  are  all  put  to  rest  by  the 
more  recent  decisions.  It  seems  to  be  now  clearly  settled  that 
these  general  expressions,  such  as  the  ^^  residue  of  my  property, 
or  estate/'  shall  be  received  and  understood  in  their  ordinary 
sense,  and  operate  upon  both  real  and  personal  estate,  even  when 
terms  are  afterwards  used  with  reference  to  such  bequest,  which 
more  naturally  apply  to  personal  property,  such  as  *^  interest," 
*^  capital,"  ^^  dividends,"  &c.,  unless  there  is  something  to  show 
plainly,  that  they  were  intended  to  be  received  in  a  different 
sense.^  Lord  EldorCs  language  in  Church  v.  Mundy,^  is  here 
applicable,  as  it  is  always,  and  everywhere.^  ^^  It  is  much  niore 
safe  to  consider  those  subjects  intended,  which  the  words  de- 
scribe, than  to  supply  a  purpose  by  conjecture  "  ;  "  The  best  rule 
of  construction  is  that  which  takes  the  words  to  comprehend  a 
subject  that  falls  within  their  usual  sense,  unless  there  is  some- 
thing like  declaration  plain  to  the  contrary.'' 

15.  There  is,  however,  an  occasional  case,  where  the  old  rule 
upon  this  point  seems  to  have  been  followed,  and  the  legitimate 
signification  of  the  words,  ^^all  my  estate,  effects,  and  prop- 
erty "  have  been  restricted  by  the  use  of  such  relative  terms,  as 
^^principalj^  "  legacp"  "  bdUmce^^  and  by  the  shares  of  those  en- 
titled being  made  payable  by  the  testator's  ^Megal  personal 

»  Sadler  v.  Turner,  8  Vesey,  617,  628.  Sir  Wm.  Grant,  M.  R,  said,  "  The 
ezpres^on  of  intention  alone  will  not  do,  unless  some  words  actually  disposing 
of  the  property  can  be  found."  See  also  Gulliver  v,  Poyntz,  8  Wils.  141 ;  Smith 
V.  Coffin,  2  H.  Bl.  450 ;  Grayson  v,  Atkinson,  1  Wils.  833 ;  Bradford  v.  Bel- 
field,  2  SiuL  264  ;  Sutton  v.  Sharp,  1  Russ.  146 ;  Boe  v,  Yeud,  5  B.  &  P.  314 ; 
Doe  V,  Rout,  7  Taunt  79,  84.      * 

"  Saumarez  v.  Saumarez,  4  My.  &  Cr.  831.  The  same  rule  is  followed  in 
Morrison  v.  Hoppe,  4  DcG.  &  S.  234,  and  in  Stokes  v,  Salomons,  9  Hare,  75 ; 
Mayor  of  Hamilton  v,  Hodsdon,  6  Moo.  P.  C.  C.  76 ;  Streatfield  v.  Cooper,  27 
Bear.  338. 

"  16  Vesey,  896,  406. 

*  Semper,  ubique,  ab  onmibus. 
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representatives,"  "executors,"  or  "the  survivors."  Sir  John 
RomUly^  M.  B.,^  in  Goard  v.  Holderness,^  placed  stress  upon 
the  absence  of  all  words  peculiarly  applicable  to  real  estate,  as 
*' heirs,"  "  devise,"  "  rent,"  and  on  the  limitation  to  executors  or 
administrators,  and  on  the  use  of  the  other  terms  n^med,  and  on 
the  authority  of  Doe  d.  r.  Buckner.^ 

16.  Sir  John  BomUly^  M.  B.,  ^  seems  to  have  considered  the 
case  of  Saumarez  v.  Saumarez  ^  as  a  very  strong  case,  and  to 
have  sometimes  manifested  a  willingness  to  have  it  qualified  to 
some  extent,  but  there  seems  no  ground  to  question  that  the 
true  principle  is  more  fairly  exemplified  in  that  case  than  in 
those  which  have  attempted  to  overrule  or  qualify  it. 

17.  In  some  cases  the  words  of  the  devise  have  been  held  suf- 
ficient, by  means  of  their  generality,  to  pass  real  estate,  but  the 

words  of  the  accompanying  trusts  were  so  exclusively  confined 

# 

to  personalty,  that  it  has  been  considered  that  the  devisee  held 
the  legal  estate,  as  trustee,  for  the  heir,  and  that  the  trusts 
declared,  only  attached  to  the  personalty.^  It  is,  perhaps, 
scarcely  necessary  to  add,  that  any  such  splitting  up  of  a  case 
is  sure  to  go  one  side  of  the  intent  of  the  testator.  It  is  scarcely 
possible  to  suppose  that  where  a  general  devise  of  real  and  per- 
sonal estate  is  made  to  trustees,  to  perform  certain  trusts  de- 
clared in  the  will,  that  the  trusts  were  only  to  apply  to  a  portion 
of  the  estate,  and  that  the  trustee  was  to  hold  the  balance  for  a 
totally  difierent  purpose.^ 

^  1  Jur.  V,  8.  816 ;  s.  c.  20  Beav.  147  ;  Doe  v.  Buckner,  6  T.  R  610.  Bat 
it  was  said  by  KindersUy,  Y.  C,  in  FuUerton  v.  Martini  22  Law  J.  ch.  N.  s.  S93, 
S94,  that  this  last  case  would  have  been  decided  differently  at  the  present  day ; 
and  that  the  grounds  of  the  opinion  of  Lord  Kenyan  would  not  now  be  held 
sufficient. 

«  Meed^v.  Wood,  19  Beav.  215,  224. 

"  Dunnage  v.  White,  1  Jac.  &  W.  5S8.  Mr.  Jarman  observes,  in  regard  to 
this  case,  that  it  appears  tiiat  there  was  no  real  estate,  the  title  of  which  had 
been  so  far  perfected  in  the  testator  at  the  date  of  his  will  that,  as  the  law  then 
stood,  it  could  pass  under  it     1  Jarman,  6  SO. 

"  The  word  devise,  when  used  by  even  tolerably  carefid  draughtsmen,  is  not 
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18.  In  some  cases  very  general  forms  of  expression,  and  such 
as  have  no  natural  aptness  for  the  purposes,  have  been  held 
sufficient  to  pass  real  estate.  As  in  Hopewell  v.  Ackland,^ 
where  the  expression  '*  whatever  else  I  have  in  the  world  not 
before  dispo^sed  of,"  to  A,  *^  he  paying  my  debts  and  legacies," 
was  held  sufficient  to  pass  an  estate  in  fee.  And  in  Huxtep  v. 
Brooman,^  the  words  ^^  all  I  am  worth,"  was  considered  to 
have  the  same  operation.  And  this  case,  although  questioned 
by  Lord  Si,  Leonards^  while  Chancellor  of  Ireland,^  has  been 
referred  to  with  approbation  in  several  subsequent  cases,  and 
some  of  comparatively  late  date.^^  And  similar  forms  of  ex- 
pression have  been  repeatedly  held  sufficient  to  pass  real  estate, 
such  as  "  all  I  have,"  "  all  I  am  worth,"  ^  "  everything  else  I 
die  possessed  of."  ^  So  also  '^  I  appoint  my  wife  executrix  and 
residuary  legatee  to  all  other  property  I  may  possess  at  my 
decease."  ^ 

19.  But  there  are  some  few  exceptional  cases  where  these 

always  used  with  precision.  Hence  it  has  been  decided  that  as  applied  to  the 
word  **  effects  "  it  will  not  cany  real  estate.  Camfield  v.  Gilbert,  3  East,  516. 
Lord  EUenhorough  here  considered  that  the  word  *'  effects,"  standing  alone  in  its 
natural  ngnification,  means  '*  personal  effects,"  In  Hogan  v.  Jackson,  1  Cowp. 
299,  the  word  **  real "  was  used  in  connection  with  ^*  effects,"  and  it  was  held 
sufficient  to  pass  realty  on  that  account  So  the  word  **  bequeath,"  as  applied 
to  a  term  sufficient  to  cany  realty,  will  not  restrict  its  operation  to  personalty. 
Whicker  v.  Hume,  14  Beav.  509. 
"  1  Salk,  239 :  B.  c.  1  Com.  164. 

•  1  Br.  C.  C.  437.  And  in  Tayler  v.  Web,  Sty.  801,  807,  819;  Marret  v. 
Sly,  2  Sid.  75,  the  expression,  "  I  make  A  my  sole  heir,"  was  held  to  pass  the 
testator's  real  estate. 

•  Wills  V.  Wills,  1  Dr.  &  War.  489. 

^  Doe  d.  V.  Rout,  7  Taunt  79 ;  Davenport  v,  Coltman,  9  M.  &  Wels.  481. 
Jjord  Cranwarthf  Baron  Rotfe^  here  said  of  the  case  of  Huxtep  v.  Brooman : 
"  The  authority  of  that  case  has  never  been  questioned." 

**  Justice  Bayley,  in  Doe  d.  v.  Morgan,  6  B.  &  Cr.  512,  518. 

«*  Wilce  V.  Wilce,  7  Bing.  664.     See  also  Ph'dlips  v.  Beal,  25  Beav.  25. 

**  Da^  V,  Daveron,  12  Sim.  200.  And  a  very  similar  expression  in  Davenport 
V.  ColUnan,  9  M.  &  W.  481 ;  s.  c.  12  SinL  588,  was  held  to  have  a  similar  effect 
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general  forms  of  expression  have  been  held  not  to  carry  real  es- 
tate, as  ^'  all  I  may  die  possessed  of  at  the  time  of  my  death."  ^ 
It  was  here  urged  by  the  court  that  the  expressions  *'  possessed 
of,"  and  especially  '^  at  the  time  of  my  death,"  must  have  had 
reference  to  personal  estate,  which  we  confess  does  not  strike 
us  with  much  force.  So  the  expression  "  all  my  effects  "  was 
confined  to  personalty,  and  with  more  propriety,  as  it  seems  to 
us.**    So  also  the  term  "  my  fortune."  *^ 

20.  It  often  occurs  that  words  appropriate  to  the  description 
of  personal  estate,  by  force  of  the  context,  are  held  to  include 
land,  as  in  Hope  d.  v.  Taylor,*®  where  the  word  "  legacy  "*  was 
held  to  refer  to  real  estate  antecedently  given. 

21.  So  the  word  "legacy,"  although  strictly  applicable  to 
personalty  only,  may  be  used  with  reference  to  antecedent  be- 
quests embracing  both  real  and  personal  estate.*^  And  the  term 
"  residuary  legatee,"  although  strictly  applicable  to  personalty,^ 
has  come  to  be  used  pretty  generally  with  reference  to  the  per- 
son taking  the  entire  residuum  of  both  real  and  personal  es- 
tate.*^! 

22.  And  the  word  ^^  effects  "  is  often  used  in  such  juxtaposi- 
tion in  an  instrument  as  to -show  that  it  was  intended  to  em- 
brace real  as  well  as  personal  property.    As  the  words  "  said 


*  Monk  V.  Mawdsley,  1  Sim.  286. 

^  Henderson  v.  Farbridge,  1  Rasa.  479. 
**  Maitland  v.  Adair,  8  Vesey,  231. 
«  1  Burr.  268. 

*  Hardacre  r.  Nash,  5  T.  R.  716.  Upon  the  general  question  of  applying 
sucli  terms  as  ^  share,"  **  portion,"  &c.,  to  antecedents  embracing  different  sub- 
jects, see  Doe  d.  v.  Stopford,  5  East,  501 ;  Hardman  v.  Johnson,  8  Mer.  848 ; 
Doe  d.  17.  Gell,  2  B.  &  Cr.  680;  Doe  d.  v.  Bowling,  5  B.  &  Aid.  722;  Severance 
V.  Smith,  2  DeG.,  M.  &  G.  899. 

»  Parke  B.  in  Doe  d.  u.  Roberts,  7  M.  &  W.  882. 

*>  Evans  v.  Crosbie,  15  Sim.  600;  Wildes  v.  Davies,  1  Sm.  &  Gif.  475; 
AUeyne  v.  Alleyne,  2  Jo.  &  Lat.  544.  But  see  also  Kellett  v,  Eellett,  8  Dow, 
248. 
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eflFects  "  have  been  held  to  refer  to  land  previously  given,"  so  the 
expression  ^^  worldly  goods,"  by  the  force  of  the  context,  has 
been  held  to  pass  real  estate.^  And  it  has  even  been  held  iliat 
the  term,  *^  personal  estates"  in  a  will  may  have  the  effect  to 
pass  real  property,  where  it  is  manifest,  from  the  whole  of  the 
instrument,  that  such  was  the  testator's  intention.^  But  where, 
in  a  preceding  portion  of  the  will,  the  testator  used  the  ezprea* 
sion  ^'  house,  land,  goods  and  chattels,"  and  in  a  later  portion 
of  the  instrument  directed  that  his  aforesaid  '^  house,  goods,  and 
chattels,"  omitting  the  word  ^^  lands,"  should  go  in  a  particular 
direction,  it  was  very  properly  held,  that  the  omission  of  so  im- 
portant a  word  could  not  have  been  accidental,  and  that  the 
lauds  did  not  pass.^    In  the  case  of  Doe  d.  t;.  Earles,^  the  court 


**  Doe  d.  V,  White,  1  East,  33 ;  Titchfield  v,  Horncasde,  2  Jur.  610 ;  MUsonie 
V.  Long,  3  Jur.  v,  b.  1073  ;  Phillips  v.  Boa],  25  Beav.  25. 

«  Wright  V.  Shelton,  IS  Jur.  445. 

*«  Doe  d.  V.  Tofield,  11  East,  246. 

**  Roe  d.  V.  Walker,  3  B.  &  P.  375 ;  Lethbridge  v.  Eirkman,  2  Jar.  n.  s.  372 ; 
8.  c.  25  Law  J.  Q.  B.  89. 

**  15  M.  &  W.  450.  .  Some  of  the  early  cases  seem  to  incline  to  hold  that  the 
,word  "  effects  "  may  be  held  16  embrace  all  a  man's  property,  as  much  as  the 
ivord  "  property  "  or  '*  estate."  Lord  Langdale,  in  Titchfield  v.  Homcasde,  2 
Jur.  610.  And  we  do  not  comprehend  why  *'  all  mj  worldly  effects  "  is  not  a 
phrase  of  as  wide  extension,  in  regard  to  property,  as  any  other.  And  it 
seems  obvious,  that  in  the  great  majority  of  cases,  where  the  term  '*  dfects  "  is 
used  in  a  general  sense,  it  is  intended  to  embrace  all  one's  property.  Even  the 
phrase  "  all  my  worldly  goods,"  in  the  marriage  service  of  the  English  Church,  is 
specially  used  with  reference  to  estates  of  freehold  in  land,  nnce  the  wife  is  not 
strictly  dowable  of  any  lesser  estate.  It  has  always  seemed  to  us  that  the  refine- 
ments of  the  later  cases,  in  attempting  to  cut  down  the  import  of  the  word 
**  effects  "  to  that  of  personalty  merely,  have  not  had  much  firm  ground  to  stand 
upon,  especially  when  that  word  is  used  in  a  general  and  unlimited  sense,  as 
"  all  my  effects  "  or  '*  worldly  effects."  It  is  thus  made  as  nearly  synonymous 
with  "  estate  "  or  "  substance "  as  can  well  be  conceived.  But  the  later  Eng- 
lish cases,  as  before  stated,  seem  to  regard  the  word  as  having  no  natural  appli- 
cation to  any  other  than  personal  property.  Pcurke^  B.,  in  Doe  d.  v.  Earles,  15 
M.  &  W.  456. 
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were  divided  upon  tlie  qaestioa  whether  the  words,  '^  all  my 
effects/'  could  pass  a  remainder  in  fee,  the  majority  of  the  court, 
Pollock,  Gh.  B.,  and  Po^key  B.,  (^Platt,  B.,  dissenting,)  held, that 
they  did  not. 

23.  It  may  be  proper  here  briefly  to  allude  to  some  few  of 
the  American  cases  upon  this  general  question.  They  have,  in 
the  main,  followed,  or  professed  to  follow,  the  English  cases,  but 
with  an  increasing  tendency  to  extend  the  force  and  operation 
of  general  terms.  In  New  York  the  expression,  "  my  property, 
after  my  debts  are  paid,  I  leave  and  bequeath  to  my  beloved 
wife,  and  wish  her  to  educate  my  daughters  "  ;  with  nothing  in 
the  will  to  import  a  different  intent,  was  held  to  express  an  in- 
tention to  pass  the  whole  interest  of  the  testator  and  give  the 
fee.*'^    The  word  "  property  ''  will  in  general  carry  a  fee.^ 

24.  In  Massachusetts  it  seems  to  be  well  settled  that  the  gen- 
eral words  "  estate,"  "  property,"  in  a  will,  carry  real  estate,  and 
that  they  are  not  to  be  limited  to  personalty,  unless  "  there  are 
qualifying  words,  or  these  terms  are  so  connected  and  mixed 
with  words  expressing  only  things  personal,  as  to  limit  their 
meaning."*  In  Bullard  v.  Goffe,*®  the  will  contained  these 
words,  ^'  I  do  hereby  give  and  bequeath  to  B  all  the  residue  of 
my  furniture  and  estate,  whatever  or  wherever  it  may  be,"  and 
it  was  held  not  to  pass  the  real  estate,  the  will  being  wholly 
upon  the  subject  of  personalty,  and  there  being  no  general  deck- 


"  Jackson  v,  Hoiuel,  17  Johns.  281.  See  Wheaton  v.  Andress,  23  Wend. 
452.  See  also  Ferguson  v.  Zepp,  4  Wash.  C.  C.  645 ;  Dowdel  v.  Hamm,  2 
WattB,  61 ;  Harper  0.  filean,  %  Watts,  471. 

.  **  F(^g  V.  Clark,  1  N.  H.  R.  163  ;  Morrison  v.  Sample,  6  Binn.  94.  But  the 
import  of  the  term  may  be  restricted  to  personalty  by  its  manner  of  use,  or  by 
circnmstances.  Brown  0.  Dysinger,  1  Rawle,  408.  A  term  is  a  chattel  and 
passes  as  personalty.  Brewster  v.  Hill,  1  N.  H.  R.  S50.  A  devise  of  all  the 
testator's  "  rights  "  in  the  woods  of  another,  conveys  a  fee,  if  the  devisor  had 
one.    Newkerkt;.  Newkerk,  2  Caines,  345. 

*  Shaw^  Ch.  J.,  in  Hunt  v.  Hunt,  4  Gray,  190, 193,  citing  Bullard  v.  Goffe, 
20  Pick.  252. 
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ration  of  intention  to  dispose  of  all  the  property  of  the  testator, 
and  there  remaining  articles  of  furniture  and  personal  property 
not  specifically  disposed  of  in  the  will.  But  a  devise  of  all 
one's  estate,  after  payment  of  debts  and  legacies,  passes  a  fee 
in  lands,  although  the  devisee  is  appointed  executor,  and  the 
debts  and  legacies  are  not  charged  on  him  personally.^ 

25.  And  the  same  rule  prevails  in  Connecticut,^^  and  it  is 
believed  in  most  of  the  American  states.  In  the  last  case  cited 
the  testator  devised  real  estate  to  A,  in  trust  for  B  and  her 
heirs,  and  it  was  held  that  B  took  aYi  equitable  fee  which  she 
might  dispose  of  by  will. 

26.  A  devise  of  all  my  goods  and  effects,  real  and  personal, 
will  carry  a  fee-simple  in  real  estate.^  And  in  the  state  of 
Maine,  where  it  is  apparent  a  fee  was  intended  to  pass,  words 
of  inheritance  will  be  supplied.® 


SECTION    V. 

WHAT    WORDS    IN     A    WILL    ARE    SUPPICIEN1J    TO     CREATE    A    FEB. 

RULE  IN   SHELLT'S  CASE. 

1.  A  general  devise  of  real  estate  will  only  convey  an  estate  for  life. 

2.  Such  a  rale  of  constraction  defeats  the  intent  of  the  testator.    English  and  some 

American  statutes  restore  it. 

3.  The  rule  in  Shelly's  Case  as  applied  to  devises  has  led  one  side  of  the  truth 

generally. 

4.  Any  charge  upon  the  devisee  will  convert  the  estate  into  a  fee. 


•  Kellogg  V,  Blair,  6  Met  822 ;  Godfrey  v.  Humphrey,  18  Pick.  587  ;  Tncj 
V.  Kilborn,  3  Cush.  557. 

^  Korn  V.  Cutler,  26  Conn.  R.  4  ;  where  the  devise  was  "  of  all  my  estate." 

"  Fei^usoQ  17.  Zepp,  4  Wash.  C.  C.  645. 

^  Butler  V.  Little,  8  Greenl.  289 ;  S.  P.  Cook  v.  Holmes,  11  Mass.  R.  528. 
Where  the  words  were  added  to  a  general  devise  of  real  estate  to  the  testator's 
widow,  "  to  be  at  her  disposal,"  it  was  held  to  carry  a  fee.  Jackson  v.  Babcock, 
12  Johns.  889,  893.  And  any  words  conveying  such  intent  will  be  sufficient 
Lillard  v,  Robinson,  8  Litt  415. 
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5.  Bat  if  the  charge  be  apon  the  land  merely,  it  will  not  hare  that  effect. 

6.  Life-estates  and  annuities  considered  in  this  connection. 

7.  A  derise  orer  will  often  enlarge  the  general  derise. 

8.  Bat  the  devise  over  being  general  will  carry  a  life-estate,  thus  defeating  the 

general  estate  pro  tanto. 

9.  And  where  a  codicil  revokes  a  devise  in  fee,  and  devises  same  estate  generally, 

it  creates  only  a  Ufe-estate. 

10.  In  tnist  estates,  a  fee  given  either  to  trastee,  or  cestai  qae  trust,  will  make  the 

other  a  fee. 

11.  Any  form  of  expression  showing  sach  intention  will  pass  a  fee. 

18.  The  coarts  seise  any  plansible  ezcase  to  rescue  parttcular  cases  from  the  gen- 
eral rule. 

18.  The  word  "estate,"  whether  connected  with  locality  or  not,  will  pass  a  fee. 

U.  The  distinction  between  the  word  "estate"  as  descriptive  of  the  corpus,  and 
of  the  title,  not  regarded. 

15.  The  court  incline  to  refer  the  word  estate  to  the  title. 

16.  The  fact  that  the  word  is  associated  with  k>cality  and  used  with  express  limita- 

tion in  other  places,  will  not  vary  effect. 

17.  The  devise  of  the  rents  of  an  estate  will  pass  the  fee. 

18.  Bat  these  general  words,  "  estate,"  '*  property,"  &&,  most  form  the  pivot  of  the 

devise. 

19.  It  is  said  the  word  "estate"  in  the  introductory  clause  of  the  will  has  no 

effect 

90.  The  word  "  estate "  allowed  to  pass  a  fee  whenever  it  can  fairly  receive  that 
oonstmctioa. 

SI.  But  if  it  occur  in  the  description  of  the  life-estate  only,  will  not  have  that 
effect.  * 

2S.  The  force  of  the  word  ''estate"  may  be  qualified  in  other  portions  of  the 
wiU. 

23.  The  word  "estate"  will  be  restricted  to  a  life-estate,  where  it  would  other- 
wise cut  off  other  estates. 

84.  The  terms,  "  property  "  and  "  real  effects  "  construed  the  same  as  "  estate." 

25.  Enumeration  of  many  words  which  will,  and  some  which  will  not,  pass  a  fee. 

26.  The  word  reversion  wHl  pass  a  fee,  but  not  the  words  "  residue  and  remain- 

der "  in  a  residuary  devise. 

27.  Devise  of  all  "right,"  "title,"  or  "interest,"  or  of  the  testator's  "moiety,"  or 

"  part,"  or. "  share,"  will  pass  a  tee* 

28.  An  exception,  condition,  or  qualification  of  the  devise,  may  show  that  a  fee  was 

meant. 

29.  Devise  of  "  advowson,"  "  manor,"  and  "  share,"  will  pass  a  fee. 

30.  Devise  of  property  in  tail,  not  liable  to  such  devise,  passes  a  conditional  fee. 

31.  The  present  English  statute  presumes  a  fee  intended,  unless  the  contrary  ap- 

pear.   Commentary. 

32.  The  American  cases  upon  both  parts  of  this  chapter  presented  together. 

69* 
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33.  To  convert  a  general  devise  into  a  fee,  there  oanst  be  a  cfaai^  upon  the  devisee 

or  something  else. 

34.  Devise  to  executors  to  sell  and  pay  the  avails  to  devisee  creates  fee  in  them. 

35.  Devise  over,  withoat  words  of  inheritance,  carries  onlj  life-estate. 

86.  What  kind  of  charge  upon  the  devisee  will  give  a  fee  by  implication. 

37.  The  Revised  Statutes  of  New  York  convert  a  general  devise  into  a  fee. 

38.  The  general  rules  of  the  common  law  upon  this  subject  prevail  in  Massachn- 

setts. 

39.  In  North  Carolina  the  operation  of  general  words  in  a  devise  is  greatly  re- 

stricted. 

40.  A  devise  will  be  construed  to  carry  such  an  estate  as  is  requisite  for  the  object 

41.  The  effect  of  using  words  of  entailment,  in  regard  to  personalty,  to  create  an  ab- 

solute title. 

42.  Illustration  of  the  rule  by  the  cases  in  Pennsylvania. 

48.  Discussion  of  the  rule  in  Shelly's  Case,  as  applied  in  America, 
n.  119.  Discussion  of  the  question  in  two  cases  in  Vermont. 

44.  Statement  of  the  decisions  in  Connecticut  upon  this  point 

45.  The  rule  qualified  in  Pennsylvania  by  the  courts,  and  in  New  York  by  statute. 

46.  The  Connecticut  courts  favor  the  construction  of  general  devises  giving  a  fee. 

47.  General  devise  of  uncultivated  lands  will  carry  fee.    -Effect  of  devise  to  the 

heir. 

48.  The  word  "  estate,"  in  America,  held  a  word  of  the  greatest  extension. 

49.  Statement  of  other  cases  oonfirming  the  general  rules  before  stated. 

50.  The  word  "  appurtenances,"  or  a  condition,  may  carry  a  fee. 

51.  A  bequest  of  personalty  absolutely  to  one,  and  then  in  remainder  to  another, 
•    gives  only  a  life-interest  to  the  first. 

52.  Other  cases  illustrating  the  same  Question. 

53.  Prefatory  words  in  a  will  may  aid  the  construction  of  other  words,  but  are  in- 

operative in  themselves. 

54.  Clear  life-estate  in  personalty  enlaiged  by  absolute  power  of  disposition. 

55.  Estate  may  be  given  in  trust  to  an  insolvent  son,  ibr  the  benefit  of  his  diildreo 

at  his  death. 

56.  General  intent  may  create  an  estate  in  fee,  withont  words  of  limitation. 

57.  Where  the  income  of  the  residue  is  directed  to  be  paid  testator's  chUdren,  and 

the  corpus  divided  among  grandchildren,  if  any,  it  creates  a  fee-simple  in  tho 
children. 

58.  But  where  an  aliquot  portion  of  the  whole  estate  is  so  devised,  the  first  devisee 

takes  only  a  life-estate. 

59.  Where  the  word  "  heirs  '*  is  used  with  reference  to  the  devisee  a  fee  passes,  un-  * 

less  clearly  controlled. 

60.  But  where  the  devise  gives  a  power  of  sale,  if  devised  withont  consideration, 

it  will  defeat  the  estate  over. 

61.  In  Ohio  the  devise  of  "the  plantation  on  which  I  now  live,"  will  cany  a  fee. 

62.  In  Massachusetts  the  word  "  estate  "  will  carry  a  fee. 
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63.  DeTise  of  Sum,  or  the  proceeds  of  its  sale,  creates  a  legacy  to  the  amount  for 
*  which  the  testator  sold  the  fann. 

§  68.  1.  It  seems  to  be  entirely  well  settled  in  the  English 
courts,  as  a  general  rule,  that  the  devise  of  real  estate,  merely 
describing  the  property,  without  defining  the  interest  which  the 
devisee  shall  take,  will  only  give  an  estate  for  life.^  And  it  will 
make  no  difference  that  the  will  contains  an  express  declaration 
of  disposing  of  all  the  testator's  property,^  or  that  a  small  be- 
quest is  made  to  the  heir  with  a  view  to  cut  him  off.^  And  it 
will  make  no  difference  that  the  will  contains  an  antecedent  de- 
vise for  life  to  the  heir,^  or  that  the  devise  is  to  a  class,  embracing 
the  heir,  as  the  testator's  children,^  or  that  the  same  property  is 
devised  to  the  same  person  in  fee,  in  another  event.^  And  the 
fact  that  in  other  portions  of  the  will,  or  in  the  immediate  con- 
text, there  may  be  devises  for  life,  thus  showing  that  testator 
meant  something  different  by  such  general  devise,  will  make  no 
difference  in  the  construction.^  And  the  same  rule  holds  as  to 
estate  held  pur  autre  vie,  where  the  heir  would  have  been  special 
occupant.^ 


^  Taylor  v.  Hodges,  cit  in  3  Ch.  Rep.  87 ;  Canning  i;.  Canning,  Moore,  242  ; 
Deacon  v.  Marsh,  Moore,  594 ;  Bullock  v.  Ballock,  8  Yin.  Ab.  238,  pi.  10 ;  Roe  d. 
V.  Holmes,  2  Wils.  80  ;  Doe  d.  v.  Blackett,  Cowp.  235  ;  353 ;  Doe  d.  v.  White,  1 
Exch.  526. 

'  Denn  v.  Gaskin,  2  Cowp.  657 ;  Right  v.  Sidebotham,  2  Doug.  759 ;  Frog- 
mortin  v.  Kershaw,  3  Wils.  414 ;  8.  c.  2  W.  B.  889 ;  Doe  d.  v.  Wright,  8  T.  R. 
64 ;  Doe  v.  Child,  4  B.  &  P.  835 ;  Doe  d.  v.  Allen,  8  T.  R.  497;  Doe  d.  v. 
Ravell,  2  Cr.  &J.  617. 

»  Denn  v,  Gaskin,  2  Cow.  657;  Roe  d.  v.  Bolton,  2  W.  Bl.  1045 ;  Right  v. 
Sidebotham,  2  Doug.  759  ;  Roe  d.  v.  Daw,  3  M.  &  Sel.  518. 

*  Awse  17.  Melhuish,  1  Br.  C.  C.  519 ;  Right  v.  Compton,  9  East,  267. 

*  Dickins  v.  Marshal,  Cro.  Eliz.  330 ;  Bowen  v.  Scowcrofb,  2  Y.  &  C.  640 ; 
Harding  v.  Roberts,  10  Exch.  819. 

'  Sturgis  V.  Dnnn,  19  Bear.  135. 

'  Goodtitle  ».  Edmonds,  7  T.  R.  635 ;  Doe  d.  v,  Clarke,  5  B.  &  P.  343 ;  Doe 
d.  0.  Eve,  5  Ad.  &  Ell.  317  ;  Silvej  v.  Howard,  6  Ad.  &  Ell.  253  ;  Matthews  v, 
Windross,  2  Kajr  &  J.  406. 

*  Doe  d.  V.  Robinson,  8  B.  &  Cr.  296.  Sir  E.  Sugden,  in  Allen  v,  Allen,  2 
Dr.  &  War.  307,  327 ;  2  Jarman,  248. 
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2.  It  is  obvious  that  in  the  great  majority  of  the  foregoing 
cases,  and  in  all  cases  falling  within  the  principles  before  stated, 
it  must  of  necessitj  occur,  that  they  will  ordinarily  fail  of  reach- 
ing the  result  intended  by  the  testator.  Since  there  can  be  no 
rule  of  construction  of  more  universal  acceptance,  with  the  com* 
mon  or  unprofessional  mind,  than  that  where  the  devise  is  with* 
out  limitation,  it  will  carry  the  whole  estate  of  tlie  devisor. 
The  English  statute,  therefore,  and  some  of  the  American  stat- 
utes, in  bringing  the  rule  of  presumption  to  that  point  and  mak- 
ing all  general  devises  pass  the  entire  estate  of  the  devisor, 
unless  there  is  something  in  the  case  to  show  a  contrary  intent, 
have  only  countervailed  the  wrong  interpretation  of  the 
courts.® 

3.  And  the  rule  in  Shelly's  Case,^^  whereby  the  word  ^  heirs  " 
is  always  to  be  received  as  a  word  of  limitation  and  not  of  pur- 
chase, unless  the  clearest  intention  to  the  contrary  is  declared  by 

the  words  of  the  instrument,  is  one  having  no  just  application  to 

« 

devises,  and  which  has  more  commonly  led  one  side  of  the  real 
intention  of  the  devisor,  than  almost  any  other.  It  will  be  found, 
in  our  review  of  the  American  cases  upon  bodi  the  foregoing 
points,  that  the  American  courts  have  not  adhered,  with  any- 
thing like  the  same  degree  of  pertinacity,  to  either  of  these  rules, 
as  that  which  characterizes  the  English  decisions. 

4.  There  are,  however,  many  exceptions  to  the  rule,  that  a 
general  devise  will  pass  only  a  life-estate.  Thus  if  the  devisee 
is  charged  with  the  payment  of  the  testator's  debts  and  legacies, 
or  with  a  gross  sum ;  in  short,  if  he  is  charged  with  any  sum, 
he  will  take  a  fee,  upon  the  ground  that  otherwise  he  might 
incur  loss,  by  having  to  pay  more  than  he  would  receive ;  and 
it  will  make  no  difference,  that  the  disparity  between  the  charge 
and  the  value  of  the  estate  devised  is  so  great  that  there  is  but 
the  remotest  possibility  that  any  loss  would  fall  upon  the  devisee, 


*  2  Jarman,  248. 

^  1  Co.  Rep.  88  b,  101. 


■ 
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even  if  be  took  only  a  life-estate.    Still,  possibility  of  loss  is  suf- 
ficient to  convert  his  estate  into  a  fee.^^ 

5.  And  it  will  make  no  difference  whether  the  devisee  is  di- 
rected jto  pay,  or  to  pay  out  of  the  land,^^  or  out  of  the  land  and 
other  things  bequeathed  at  the  same  time.^  But  where  the 
sum  is  merely  made  a  charge  upon  the  land,  it  will  have  no 
effect  in  extending  the  devise.^^  And  the  rule  as  to  annuities 
charged  on  the  land  is  the  same.^^ 

6.  And  it  will  not  prevent  the  enlargement  of  the  estate  of 
the  devisee  by  being  subjected  to  a  charge,  that  he  is  also  made 
executor.^*  But  this  rule  does  not  apply  to  a  specific  devise  for 
life,  which  will  not  be  enlarged  by  any  charge  imposed  upon 
the  devisee,^®  or  where  the  estate  is  a  life-estate  only,  by  clear 
implication.^^  And  the  rule  of  enlargement  will  apply  to  an 
annual  charge,  directed  to  be  paid  by  the  devisee,  whether  in 
general  terms,  or  out  of  the  land.^^  And  it  will  make  no  differ- 
ence that  the  current  income  exceeds  the  annual  charge,  the 

"  2  Jannan,  248;  Co.  Litt.  9b;  Collier's  Case,  6  Co.  R  16a;  Walker  v. 
Collier,  Cro.  £liz.  879  ;  Salmon  v.  Denham,  Com.  Rep.  823  ;  Moone  v.  Hease- 
mao,  Willes,  138 ;  Doe  t;.  Holmes,  8  T.  R.  1 ;  Goodtitle  v.  Maddern,  4  East, 
496 ;  BlinstOQ  v.  Warburton,  2  Kay  &  J.  400.  And  it  makes  no  difTerence 
that  the  chaise  is  contingent,  that  will  not  prevent  the  estate  becoming  a  fee. 
Abrams  v.  Winshup,  8  Russ.  350 ;  Doe  v.  Phillips,  8  B.  &  Ad.  758. 

"  Doe  d.  t7.  Snelling,  5  East,  87;  Matthews  v.  Windross,  2  Kay  &  J.  406. 

^  Denn  v.  Mellor,  5  T.  R.  558 ;  Fairfax  v.  Heron,  Prec.  Ch.  67 ;  Doe  d.  v. 
Garlick,  14  M.  &  W.  698 ;  Vick  v.  Sueter,  8  Ell.  &  Bl.  219  ;  Burton  v.  Powers, 
8  Kay  k  J.  170.  The  case  of  Doe  v.  Richards,  8  T.  R.  856  ;  Gully  v.  Bishop 
of  Exeter,  12  J.  B.  Moo.  591 ;  s.  c.  4  Bing.  290,  which  have  been  claimed  as 
holding  the  opposite,  do  not  profess  to  do  so,  or  if  so,  have  not  been  followed. 
Doe  d.  V,  Clarke,  1  Cr.  &  Mees.  89. 

^*  2  Jarman,  251 ;  Andrew  v.  Southoose,  5  T.  R.  292. 

"  Dolton  V.  Hewen,  6  Mad.  9  ;  2  Jarman,  249. 

»  Willis  V.  Lucas,  1  P.  Wms.  474 ;  Doe  d.  v.  Wrighte,  2  B.  &  Aid.  710. 

^  Legatt  V.  Sewell,  2  Yem.  551 ;  Denn  v.  Slater,  5  T.  R.  835 ;  Doe  d.  v, 
Owens,  1  B.  &  Ad.  818. 

"  Spicer  v,  Spicer,  Cro.  Jac.  527 ;  Shailard  v.  Baker,  Cro.  Eliz.  744 ;  Bad- 
dely  V.  Leppingwell,  8  Bur.  1583 ;  Goodright  v.  Allin,  2  Wm.  Bl.  1041 ;  Same 
V,  Stocker,  5  T.  R.  18  ;  2  Jarman,  250,  and  many  other  cases  cited  by  him. 
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estate  of  the  devisee  will  still  be  enlarged  to  a  fee,  unless  the 
charge  is  directed  to  cease  with  the  estate  of  the  devisee.^ 

7.  And  where  there  is  a  devise  of  an  estate  over,  in  a  particular 
event,  as  where  the  devisee  shall  die  under  age,  it  is  re^rded  as 
enlarging  a  general  devise  so  as  to  carry  a  fee,^  upon  the  ground 
that  the  provision  for  passing  the  estate  over,  in  a  particular 
event,  raises  an  implieation  that  it  shall  abide  with  the  devisee, 
in  all  cfther  contingencies.  And  the  rule  applies,  even  where 
the  devise  over  is  only  of  a  life-estate.^  And  it  makes  no  dif- 
ference that  the  devise  over  is  upon  the  event  of  the  devisee 
reaching  any  otiier  age  than  majority,^  or  if  the  dying  under 
age  is  associated  with  any  other  contingency,  as  dying  without 
issue,^  it  would  not  seem  essential  to  the  enlargement  of  the 
devise,  that  the  devise  over  should  depend  upon  the  decease  of 
the  devisee  at  any  particular  age,  or  if  it  depend  upon  his  de- 
cease without  issue.^  But  if  it  is  made  to  depend  upon  a  col- 
lateral event  not  connected  with  the  death  of  the  devisee,  as 
\ipon  the  devisee  or  some  other  person  doing  any  particular 
act,  as  disturbing  the  testator's  widow  in  the  enjoyment  of 
premises  devised  to  her,  it  could  have  no  effect  in  enlarging  the 
estate  of  the  devisee.^ 

8.  And  where  the  first  devise  is  in  terms  in  fee,  and  the  de- 
vise over  is  general,  the  devisee  in  remainder  will  only  take  a 
life-estate.^  In  such  cases,  the  testator  is  supposed  to  have 
used  the  different  forms  of  expression,  because  he  did  not  intend 
to  give  the  same  over  which  he  gave  conditionally  to  the  first 

^  2  Jarman,  350. 

*>  Doe  d.  t;.  Cundall,  9  East,  400 ;  Marshall  v.  HHI,  2  M.  &  3.  608 ;  Burke  v. 
Annis,  1 1  Hare,  232. 

■^  2  Jarman,  251 ;  Frogmbrton  v.  Holyday,  8  Bur.  1618. 

"  Doe  w.  Coleman,  6  Price,  179. 

»  Toovey  v.  Bassett,  10  East,  460. 

**  2  Jarman,  252. 

»  Roe  V.  Blackett,  1  Cowp.  235. 

"  Middleton  v.  Swain,  Skinn.  339 ;  Beveaton  v.  Husaey,  id.  385,  562 ;  Fairfax 
V,  Heron,  Free,  in  Ch.  67 ;  Roe  v.  Holmes,  2  WHa,  80. 
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donee,  but  the  intention  is  commonly  otherwise,^  —  that  the  es- 
tate over  was  intended  to  carry  all  that  had  been  before  given. 

9.  And  the  same  rule  of  construction  applies,  where  the  tes- 
tator by  a  codicil  revokes  a  devise  in  fee,  and  devises  the  same 
estate  to  another  indefinitely,  only  a  life  estate  is  held  to  pass, 
notwithstanding  the  obvious  purpose  to  give  all  that  was  before 
devised,  there  being  no  words  sufficient  to  effectuate  the  testa* 
tor's  purpose.® 

10.  But  a  devise  in  fee,  in  trust  for  another,  without  any 
words  of  limitation,  will  make  the  equitable  estate  of  the  cestui 
que  trust  coextensive  with  that  of  the  trustee.^  And  it  is  also 
holden,  that  where  the  devise  to  the  trustee  is  without  limita- 
tion, but  creating  a  trust  for  one  in  fee,  the  trustee  shall  also 
take  a  fee.^  And  it  has  been  held  that,  in  a  devise  to  trustees 
in  fee  for  the  support  of  children  during  minority,  the  cestuis 
que  trust  take  an  estate  in  fee.^^  But  the  case  was  questioned 
by  Lord  Hardwicke.^ 

11.  The  usual  form  of  creating  an  estate  in  fee-simple  is  by 
giving  the  property  to  the  devisee,  his  heirs  and  assigns  forever, 
but  to  him  and  his  heirs  is  all  that  is  technically  requisite.^ 
But  any  form  of  expression  in  a  devise  which  shows  an  inten- 
tion to  give  the  whole  title,  will  be  held  sufficient  for  that  pu^r* 
pose.  As  a  devise  in  fee-simple ;  ^  or  to  one  forever ;  ^  or  to 
one  and  his  successors ;  or  to  one  and  his  blood,  or  his  house ; 

*  2  Jarman,  252. 

"  Doe  cL  V.  Thomaon,  12  Moo.  P.  C.  C.  116. 

*  Challenger  v.  Sheppard,  8  T.  R.  697 ;  Knight  f7.  Se%,  8  M.  &  Gr.  92 ; 
Aioore  V.  Cl^hcnm,  10  Bear.  428  \  Hodson  o.  Ball,  14  Sim.  558 ;  Hatohinson  v. 
Stephens,  1  S^een,  240. 

»  Shaw  V.  Weigh,  2  Str.  798. 

^  Newland  o.  Shephard,  2  P.  Wms.  194 ;  s.  c.  2  Eq.  Cm.  Ab.  829,  pi.  4. 
"  Fonnereau  v.  Foonereau,  8  Atk.  815.    But  see  Peat  o.  Powell,  Amb.  887 ; 
S.  c.  1  Eden,  479. 
"  Shelly'8  Case,  1  Co.  88  b,  101. 
^  Baker  v.  Raymond,  8  Yin  Ab.  206,  pi.  8 ;  2  Jannan,  258. 

*  Idle  V.  Cooke,  2  Ld.  Ray.  1144, 1152 ;  Whiting  v.  WiUdnga^  8  Yin.  Ab.  206, 
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or  his  family  ;  or  to  one  or  his  heirs ;  or  to  one  and  his  execu- 
tors ;  or  to  two  and  heirs,  omitting  ^*  heir " ;  or  to  a  man  and 
his,  and  to  do  what  he  will  with  it ;  or  to  him  and  his,  simply  ; 
to  one,  to  give  and  sell,  or  to  give  and  sell  and  do  therewith 
at  his  will  and  pleasure ;  or  to  a  person  to  her  own  use,  to 
give  away  at  her  death  to  whom  she  pleases ;  or  to  be  at  the 
discretion  of  a  person,  —  and  all  similar  expressions,  showing 
an  intention  to  have  the  devisee  enjoy  the  fee-simple,  will  have 
the  eflFect  to  convey  it.®^  But  some  of  the  foregoing  forms  of 
expression  have  been  held  to  carry  only  a  life-estate,^  by  the 
force  of  other  words. 

12.  The  appointment  of  one  to  be  the  testator's  heir,  or 
^*  universal  heir,"  will  be  sufficient  to  indicate  an  intention  to 
create  a  fee-simple  in  all  lands  devised  to  such  person.^  But  it 
would  not  be  useful  to  pursue  these  refinements.  The  only 
principle  involved  is,  that  where  the  will  contains  any  expres- 
sion in  addition  to  the  mere  general  desire  indicating  that  an 
estate  in  fee-simple  was  intended  to  be  given,  the  court  will  lay 
hold  of  such  expression,  in  order  to  give  what  the  testator  in- 
tended to  give  by  the  general  devise.  In  other  words,  the  courts 
having  adopted  a  false  construction  of  the  effect  of  a  general 
devise  of  real  estate,  are  always  ready  to  adopt  any  plausible 
excuse  for  rescuing  particular  cases  from  the  wrong  direction 
which  such  general  rule  would  give  them.    It  would  be  but  a* 


pi.  6 ;  Chamberlaine  v.  Turner,  Cro.  Car.  1 29 ;  Heath  v.  Heath,  1  Br.  C.  C 
147. 

"  2  Jarman,  258,  254.  See  also  8  Yin.  Ab.  209,  pL  1 ;  Co.  Litt  9  b ;  8  Vin. 
Ab.  206,  pL  10 ;  Counden  v.  Clerks,  Hob.  29,  SS ;  Chapman  v.  Dalton,  Flowd. 
284  ;  8  Vin.  Ab.  238,  pi.  2 ;  Goodtitle  v.  Otway,  2  Wils.  6  ;  Wright  v,  Atkyns, 
17  Yes.  255 ;  Read  v.  Snell,  1  Atk.  642 ;  Rose  d.  v.  Hill,  8  Bar.  1881 ;  Timewell 
V.  Perkins,  2  Atk.  102;  Attorney-General  v,  Gilbert,  10  Beav.  517;  Hickman 
V.  Haslewood,  6  Ad.  &  EL  167 ;  Pratt  v,  Pratt,  id.  180 ;  Ashby  v.  Baines,  2  C 
M.  &  R.  23  ;  Madge  v.  Blight,  1  Cowp.  852. 

"  Goodright  v.  Barron,  11  East,  220 ;  Bronutt  v.  Moor,  9  Hare,  874. 

"  Jenkins  v.  Lord  Clinton,  26  Beav.  108, 121. 
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natural  reflectioii  to  suggest  the  surer  remedy  in  such  cases,  bj 
abrogating  the  rule  itself.^ 

13.  We  have  already  stated  that  the  word  ^*  estate  "  is  geuer- 
allj  held  sufficient  to  pass  real  estate,  especiallj  in  a  residuum.^ 
And  we  have  incidentally  stated  that  this  word,  without  restric- 
tion, will  carry  all  die  title  which  the  devisor  had  at  the  time  his 
will  comes  into  operation.  And  the  cases  are  too  numerous  to  be 
here  repeated,  that  the  word  ^'  estate  "  will  be  sufficient  to  create 
a  fee-simple.^^  And  the  word  ^^  estates  "  in  the  plural  number  has 
been  held  to  have  the  same  effect.^  And  it  will  make  no  differ- 
ence that  the  word  ''  estate  "  is  connected  with  words  of  locality, 
as  "  my  estate,"  or  "  my  estates,"  at  or  in  a  certain  place  ;  *®  or 
"my  estate  of  Ashton";**  or  called  by  any  other  uame;^  or 


*  We  do  not  allow  ourselves  to  speak  thus  of  any  established  rule  of  con- 
Btmction,  which  is  regarded  even  as  doubtful,  which  this  has  not  been  for  many 
years.  We  think,  therefore,  that  the  courts  need  not  have  waited  for  the  inter- 
ference of  the  legislature,  which  they  evidently  should  do  in  all  doubtful  cases. 

*  Ante,  §  67,  pi.  1. 

**  Reeves  t;.  Winnington,  8  Mod.  45 ;  Hyley  v.  Hyley,  id.  228 ;  Carter  v. 
Homer,  4  Mod.  89 ;  Countess  of  Bridgwater  v,  Duke  of  Bolton,  1  Salk.  236 ; 
Scott  v.  Alberry,  1  Com.  3S7;  Beachcrofl  v.  Beachcroft,  2  Yem.  690 ;  Murray 
V,  Wyse,  Free.  Ch.  264  ;  8.  0.  2  Vern.  664 ;  Shaw  t?.  Bull,  12  Mod-  693 ;  Cliffe 
r.  Gibbons,  2  Ld.  Bay.  1824  ;  Barry  v.  Edgeworth,  2  P.  Wms.  523 ;  Tuffnell  v. 
Page,  2  Atk.  88 ;  Timewell  v.  Perkins,  id.  102 ;  Ridout  v.  Pain,  3  Atk.  486  ; 
Doe  V.  Chapman,  1  H.  B.  223 ;  Doe  v.  Underdown,  Willes,  296 ;  Doe  v.  Wood- 
house,  4  T.  R.  89  ;  Doe  v.  Ropes,  11  East,  518  ;  Doe  v.  Gilbert,  3  B.  &  B.  85  ; 
Doe  V.  Walker,  15  Q.  B.  28 ;  Frogmorton  v.  Wright,  3  Wils.  414. 

«  Macaree  v.  Tall,  Amb.  181 ;  Fletcher  v.  Smiton,  2  T.  R.  656 ;  Roe  d.  v. 
Bacon,  4  M.  &  Sel.  366 ;  White  v.  Coram,  8  E.  &  J.  652 ;  Jongsma  v.  Jongsm^ 
1  Coz,  862.  This  point  is  doubted  in  Goodwyn  t*.  Goodwyn,  1  Yes.  226,  229, 
but  that  mere  query  of  Lord  Hardujicke  has  not  been  followed. 

*  Ibbetson  v.  Beckwith,  Cas.  temp.  Talbot,  157 ;  Barry  o.  Edgeworth,  2  P. 
Wms.  523  ;  Tuffnell  o.  Page,  2  Atk.  37 ;  s.  c.  Bam.  Ch.  9 ;  Hold&st  d.  v.  Mar- 
ten, 1  T.  R.  411 ;  Uthwatt  i7.  Bryant,  6  Taunt.  817. 

**  Chichester  v.  Oxendon,  4  Taunt  176 ;  8.  c.  4  Dow.  65,  92.  It  is  here 
said  the  words  used  are  equivalent  to  "  my  Ashton  estate." 

*  Roe  d.  v.  Wright,  7  East,  259. 

PABT  II.  60 
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all  that  estate  I  bouj^t  of  A ;  ^  or  mj  landed  estates  in 

14.  There  is  a  distinction  attempted  in  some  of  the  cases 
between  a  devise  of  **  all  my  estate/'  and  the  devise  of  **  an 
estate,"  at  a  particular  place,  the  former  referring  to  tlie  testa* 
tor's  title,  and  the  latter  only  to  the  corpus  of  the  property,  and 
being  merely  synonymous  with  saying  *'  my  farm  at  A."  ^^  And 
there  seems  to  us  good  foundation  for  the  distinction.  But 
Mr.  Jarman  regards  it  as  overrnled  by  tlie  later  cases^  as  it  seems 
to  be,  and  if  so,  may  be  regarded  as  another  illustration  of 
adopting  a  second  false  construction,  in  order  to  escape  firom  a 
former  one.^  But  Mr.  Jarman  argues  with  great  apparent  con- 
fidence against  the  soundness  of  the  distinction,  and  in  favor  of 
the  later  cases  having  disregarded  it.  We  agree  that  there  is 
nothing  in  the  rule,  but  we  cannot  so  readily  comprehend  that 
there  is  any  difference  between  a  devise  of  ^^  my  estate  "  at  A, 
and  ^*  my  house  "  or  ^^  my  farm  "  at  A.  We  are  glad  if  Mr. 
Jarman  can  see  the  difference. 

15.  The  case  of  Randall  v,  Tuchin  ^  is  another  instance  of 
nice  refinement  upon  this  question.  The  testator  devised  four- 
teen dwelling-houses,  with  their  appurtenances,  describing  them 
minutely,  to  his  niece  J.,  ^^  all  which  estates  I  devise,"  &c.,  ^^  for 
life,"  to  J.,  and  after  her  decease  to  her  son,  and  it  was  held  to 
pass  the  fee  to  the  son,  by  force  of  the  word  ^<  estate,"  as  ap* 
plied  to  the  before-described  dwelling-houses,  it  being  consid- 
ered that  this  word  referred  to  the  testator's  title  in  the  dwelling- 
houses,  as  well  as  to  the  dwelling-houses  themselves. 

* «  BailiB  V.  Gale,  2  Yes.  Sen.  4S ;  Cookaon  v.  Bingham,  3  DeG.,  M.  &  G.  GOS, 
overruling  the  doubt  expressed  in  Pierson  v.  Tickers,  5  East,  548,  554  ;  Gard- 
ner V.  Harding,  3  J.  B.  Moa  565  ;  Paris  p.  Miller,  5  M.  &  SeL  408 ;  Denn  d.  v. 
Hood,  7  Taunt  35 ;  Doe  d.  v,  Fricker,  6  £xch.  510. 
^  Pettiward  v.  Prescott,  7  Ves.  541,  546. 

*  2  Jarman,  256. 

*  6  Taunt  410.  This  point  of  the  woM  "  estate  "  referring  t«  the  tiUe,  is 
here  very  ingeniously  argued  by  Gibbs,  Ch.  J.  See  also  Anniner^s  Case,  Lofft, 
95 ;  Doe  v.  Lean,  1  Q.  B.  229. 
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16.  And  it  will  not  restrain  the  operation  of  the  word  '^  estate  " 
in  carrjing  a  fee,  that  it  is  elsewhere  used  in  the  will  in  connec* 
tion  with  an  express  limitation  in  fee.^  And  it  will  not  vary 
the  case  that  the  word  '^  estate  "  is  associated  with  locality,  and 
used  in  conjunction  with  words  of  express  limitation  in  fee  in 
the  same  will,  but  it  will  still  be  held  adequate  to  pass  a  fee.^^ 

17.  And  the  demise  of  the  rents  of  an  estate  is  held  to  pass 
the  fee,  the  same  as  the  devise  of  the  estate  itself.^ 

18.  But  it  is  considered  important  that  the  words  ^'  estate," 
**  property,"  "  inheritance,"  and  other  similar  terms,  which  have 
been  held  sufficient  to  indicate  an  intention  to  pass  the  fee, 
should  occur  in  the  very  point  upon  which  the  gift  is  made  to 
turn.  So  that  it  may  fairly  be  said  that  the  devise  is  made  to 
operate  upon  this  word  "  estate,"  Ac,  rather  than  upon  any 
other  word,  such  as  "  home,"  *^  land,"  <fec.,  which  is  merely  de- 
scriptive of  the  corpus  of  the  property.^  But  it  seems  to  be 
held  sufficient  for  this  purpose  that  the  devise  is  first  to  one  for 
life,  of  the  houses,  lands,  Ac,  and  the  remainder  of  said  estates 
to  others,^  which  presents  the  distinction  as  turning  upon  a 
very  narrow  point,  narrower  we  think  than  any  modern  judge 
would  care  to  have  his  judgment  rest  upon,  if  the  matter  .were 
entirely  res  Integra.^  And  we  infer  from  the  English  cases, 
that  in  every  instance  where  the  devise  is  primarily  made  to 
operate  upon  the,  corpus  of  the  property,  described  by  name  or 
by  metee  and  bounds,  or  in  any  other  way,  and  then  the  words 
**  my  aforesaid  estate,"  or  *'  property,"  or  any  similar  expression, 
is  used  as  merely  synonymous  with  the  description  before  given, 
it  will  have  no  effect  to  enlarge  the  operation  of  the  devise.^ 

19.  So  also  it  has  been  held  that  the  word  ^'  estate,"  occurring 

*>  Uthwatt  17.  Bryant,  6  Taunt  817. 
"  Wilkinflon  v.  Chapman,  8  Rasa.  145. 
"  Stewart  v.  Garnett,  8  Sim.  898. 
*  Heath,  J.,  in  Randall  o.  Tachin,  6  Taunt  410. 
**  Doe  d.  V.  Bacon,  4  M.  &  SeL  866 ;  Uthwatt  o.  Biyant,  6  Taunt  817. 
»  Doe  d.  V.  Clayton,  8  East,  141 ;  Doe  d.  v.  Clarke,  1  Cr.  &  Mees.  89 ;  Doe 
d.  V.  White,  1  Exch.  626 ;  Tick  v.  Sneter,  8  EIL  &  Bl.  219. 
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merely  in  the  introductory  part  of  fhe  will,  in  a  general  declara* 
lion  of  intention  to  dispose  of  all  the  testator's  property,  will  not 
ha?e  the  effect  to  pass  a  fee  by  means  of  an  unlimited  devise.^ 
But  Lord  Hardtfficke^  in  Grayson  v.  Atkinson,^^  seems  to  have 
relied  chiefly  upon  tliis  general  introductory  declaration  in  con- 
struing the  devise  as  carrying  a  fee.  And  there  seems  to  be 
quite  as  good  ground  for  that  reliance,  as  for  many  other  reasons 
whereby  the  courts  have  sought  to  rescue  a  general  devise  from 
that  false  construction  into  which  a  mistaken  general  rule  had 
thrown  it. 

20.  And  it  has  accordingly  been  held,  that  where  the  testator 
devised  his  ^^  worldly  estate  as  follows,"  (and  after  making  some 
particular  dispositions  continued,)  ^^  as  to  the  rest  of  my  estate, 
the  two  houses,"  describing  them,  ^^  I  give  to  my  wife  for  life, 
and,  after  her  decease,  to  my  daughter  and  two  sons,"  the  estate 
over  passed  a  fee,^  although  the  testator  had  no  real  estate  bat 
the  two  houses  specifically  described.  The  argument  of  IHndalj 
Ch.  J.,  is  most  satisfactory  to  show,  that  in  all  cases  a  general 
devise  is  intended  by  the  testator  to  carry  a  fee,  but  it  does  not 
make  the  distinction  between  this  and  the  ordinary  case  so  per- 
fectly clear  to  our  mind. 

21.  And  where  the  word  ^'  estate  "  occurs  in  that  portion  of 
the  will  creating  an  express  life-estate,  but  the  devise  in  remain- 
der is  described  by  some  less  comprehensive  term,  it  will  not 
carry  an  estate  in  fee,^  it  being  presumed  that  the  more  oovor 
prehensive  terms  in  the  devise  over  were  purposely  omitted. 
And  a  similar  rule  of  construction  applies  where  the  word 

"*  Ibbetflon  v.  Beckwith,  Cas.  t  Talb.  157 ;  Frogmorton  v,  Wright,  2  W.  Bl. 
8S9  ;  8.  c.  8  Wils.  414 ;  Loveacres  d.  v.  BUgbt,  1  Cowp.  852 ;  Denn  d.  v.  Gas- 
kin,  id.  657;  Doe  d.  v.  Allen,  8  T.  R.  508. 

"  1  Wilaon,  888. 

**  Gall  V.  Esdaile,  8  Bing.  828.  Bat  see  contra  in  regard  to  lame  wilL  s.  c. 
1  R.  &  My.  540. 

*  Roe  d.  V,  Blackett,  Cowp.  285 ;  Vick  v.  Sneter,  8  £11.  &  BL  219  ;  Staigb 
V.  Dunn,  19  Beav.  185. 
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**  estate  "  occurs  in  an  express  devise  for  life,  and  the  devise  over 
is  of  "  all  the  above  bequeathed  lands  " ;  it  will  not  pass  a  fee.^ 

22.  It  is  easy  to  perceive  that  the  general  force  and  operation 
of  the  word  ^^  estate  "  will  be  qualified  by  other  portions  of  the 
will,  as  where  the  testator  declares  that  he  intended  the  devisees 
to  take  a  life-estate  merely.^ 

28.  The  word  ^^  estate  "  will  not  be  construed  to  carry  a  fee, 
where  such  construction  will  have  the  effect  to  cut  off  all  the 
subsequent  limitations.®  But  the  fact  that  a  devise  to  the  tes- 
tator's widow  of  all  his  property,  both  iteal  and  personal,  forever, 
b  charged  with  an  annuity  during  the  life  of  the  devisee,  and 
with  a  considerable  augmentation  of  it,  after  her  decease,  will 
not  justify  the  conclusion  that  the  devise  was  intended  to  carry 
only  a  life-estate.® 

24.  It  is  settled  that  the  word  ^'  property  "  will  have  the  same 
effect  in  passing  a  fee  as  the  word  ^^  estate."  ^  And  the  same 
construction  has  been  given  to  the  phrase,  *'  real  effects."  ® 

25.  We  have  already  stated  many  similar  forms  of  expression 
which  have  been  held  to  pass  a  fee,  such  as  *^  all  I  am  worth," 
*^  all  the  property  I  may  die  possessed  of,"  and  such  like  general 
terms.®  It  is  clear  also,  that  the  word  '^  inheritance  "  will  carry 
the  fee.^    But  this  word  may  be  so  used  as  to  indicate  that  it 

*  Doe  d.  V.  Tucker,  8  B.  &  Ad.  473 ;  See  alio  Doe  d.  v,  Gwillim,  5  B.  & 
Ad.  122 ;  Doe  d.  V.  Lean,  1  Q.  B.  229 ;  Wright  v.  Leigh,  16  Yeaey,  564 ;  Cbal- 
ienger  v.  Sheppard,  6  T.  R.  547. 

^  Bruce  o.  Bainbridge,  5  J.  B.  Moore,  1 ;  2  B.  &  B.  128.  See  also  Spry  v. 
Bromfield,  7  M.  &  W.  545  ;  8.  c.  10  Sim.  94. 

*  Eeyo.  Key,  4  DeG.,  M.  &  6.  78 ;  Martin  v.  McCaiialand,  4  Ir.  Law.  B.  840. 
«  Doe  V.  Boper,  11  East,  518. 

*^  Boe  9.  PaUiflon,  16  East,  221 ;  Nicholls  v.  Batcher,  IS  Yesey,  198 ;  Pat- 
ton  o.  Randall,  1  J.  &  W.  189;  Doe  v.  Boberta,  11  Ad.  &  EU.  1000;  Footner 
V,  Cooper,  2  Drew.  7 ;  Beotley  v.  Oldfield,  19  Bear.  225. 

*  Hogan  V.  Jackson,  Cowp.  299.;  a.  c.  8  Br.  P.  C.  Toml.  8SS ;  MacNamara 
0.  Whitworth,  Coop.  241. 

*  Ante,  S  67. 

*  V^dlake  v.  Harding,  Hob.  2 ;  2  Jarman,  268. 

60* 
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is  designed  to  qualifj  tbe  title  of  the  testator,  rather  than  that 
which  he  intended  to  devise,  as  ^^  mj  lands  of  inheritance."  The 
word  ^'  hereditaments "  was  thought  by  Lord  Sblt  to  imply  a 
fee,®  but  it  has  since  been  held  otherwise.^  And  a  devise  of 
"  all  my  copyhold  in  A,"  has  received  a  similar  construction.^ 
But  an  estate  in  fee  will  pass  by  devise  of  the  remainder.^ 

26.  And  it  has  been  held  that  the  devise  of  a  "  reversion " 
will  pass  an  estate  in  fee,^  although  this  had  been  questioned 
in  earlier  cases.^*  But  the  words  "  residue,"  or  "  remainder,"  as 
commonly  used  in  a  residuary  clause,  will  not  have  that  effect.^^ 

27.  A  devise  of  lands,  with  all  right  and  title  to  the  same,  or 
all  interest  in  the  same,  will  pass  a  fee.^  And  it  seems  to  be  set- 
tled that  the  devise  of  the  testator's  "  moiety,"  "  part,"  "share," 
of  real  estate,  will  carry  a  fee,  if  such  was  the  testator's  interest.^ 
But  if  there  is  a  direction  in  the  will,  that  in  case  of  the  decease 
of  any  of  the  primary  devisees,  under  age  or  unmarried,  the  share 
or  part  of  such  devisee  shall  go  over  to  the  survivors,  it  has  been 
held  that  only  an  estate  for  life  will  pass.^  But  we  see  no  suf- 
ficient reason  for  this  distinction,  and  we  do  not  regard  it  as 
maintainable  upon  principle,  and  it  seems  to  be  abandoned  in 
the  late  case  of  Bentley  v.  Oldfield.^® 

28.  And  where  an  estate  in  fee  is  devised  with  the  exception 
out  of  the  same  of  one  house  or  any  other  portion,  by  metes  and 


•  Smith  V,  TiDdal,  11  Mod.  102;  Lydoott  v.  Willows,  8  Mod.  229. 

*■  Hopewell  v.  Ackland,  1  Salk.  289 ;  Denn  v.  Mellorr,  5  T.  R.  55S ;  s.  C  6 
id  175  ;  s.  c.  1  B.  &  P.  558 ;  Doe  d.  v.  Allen,  8  T.  R.  497,  503. 

^  Doe  V,  Lawes,  7  Ad.  &  £11.  195. 

n  Norton  o.  Ladd,  1  Ltit.  755 ;  Baker  v.  Wall,  1  Ld.  Ray.  187. 

n  Bailis  V.  Gale,  2  Yes.  Sen.  48. 

"  Perten  v.  Banks,  1  Yes.  Sen.  65. 

'*  Canning  p.  Canning,  Moseley,  240 ;  Denn.  o.  Mellor,  5*T.  R  558. 

**  Sharp  V.  Sharp,  6  Bing.  630 ;  Andrews  v.  Southhonse,  5  T.  R  292. 

"  Doe  d.  V.  Fawcett,  8  C.  B.  274 ;  Montgomery  v*  Montgomery,  8  Jo.  &  Lat 
47  ;  Green  v.  Marsden,  1  Drew.  646,  653. 

^  Woodward  v.  Glasbrook,  2  Yem.  388;  Pettywood  v.  Cook,  Cro.  Elix. 
52 ;  Doe  d.  v.  Frost,  1  B.  &  Cr.  638. 

^  19  Bearan,  225. 
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bounds,  or  such  specific  description  as  to  identify  the  same, 
which  is  given  to  another,  in  general  terms,  it  will  pass  an  estate 
in  fee  of  the  excepted  portion.^  And  where  lands  are  devised 
to  one,  in  general  terms,  and  in  a  certain  event  to  another,  in 
fee,  and  other  lands  substituted  as  to  the  first  taker,  in  which 
latter  an  estate  in  fee  is  given,  it  has  been  held  that  an  estate  in 
fee  will  pass  under  the  first  devise,  upon  the  strong  presumption 
that  the  same  interest  was  intended  to  be  given  in  regard  to 
both.^  And  where  the  devise  is  general,  but  upon  condition, 
that  if  the  devisee  or  his  heirs  shall  alien  to  be  void,  an  estate  in 
fee  will  pass  hj  force  of  the  condition,  although  the  condition 
itself  is  void  as  being  repugnant  to  the  devise.^^ 

29.  The  devise  of  a  "  perpetual  advowson,"  or  of  a  "  manor," 
or  a  share  in  the  New  River  Oompanj,  [which  is  a  freehold  of 
inheritance,]  has  been  held  to  pass  only  a  life-estate,  as  being 
descriptive  of  the  subject-matter,  the  same  as  ^^  lands,"  and  not 
of  the  testator's  interest.^ 

80.  Upon  a  devise  of  lands,  in  which  an  estate  tail  cannot  be 
created,  as  copyholds  of  a  manor  in  which  there  is  no  custom  to 
entail  in  such  terms  as  to  have  created  an  estate-tail  in  lands 
held  in  fee-simple,  the  devisee  takes  an  estate  in  fee-simple  con- 
ditional^  which  becomes  absolute  ui>on  the  birth  of  inheritable 
issue  under  the  entail.^  And  the  same  rule  applies  to  a  similar 
bequest  of  personal  property,  which  is  not  susceptible  of  entail- 
ment.^ 

81.  By  the  present  English  statute,^  a  general  devise  will 

"  Doe  (L  V,  Lawton,  4  Bing.  N.  C.  455. 

*^  Green  u.  Armsteed,  Hob.  65 ;  Doe  d.  v.  FlTiier,  14  Jur.  826. 

"  Shailard  v.  Baker,  Cro.  Eliz.  744. 

"  Pocock  V.  Bishop  of  Lincoln,  8  Br.  &  B.  27 ;  Webb  v.  Bjug,  2  Kay  &  J. 
669 ;  Paice  v.  Archbishop  of  Canterbury,  14  Yesey,  864 ;  Middleton  v,  Swain, 
Skinn.  889. 

"  Doe  d.  V.  Simpson,  4  Bing.  N.  C.  888 ;  s.  c.  5  Scott,  770 ;  Same,  8  Scott, 
N.  R.  774 ;  8.  c.  8  M.  &  Gr.  929 ;  Doe  o.  Clarke,  5  B.  &  Aid.  458. 

**  Stafford  v.  Buckley,  2  Vesey,  170;  2  Jarman,  266. 

•  1  Vic.  ch.  26,  §  28. 
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pass  a  fee,  ^*  unless  a  contrary  intention  shall  appear  by  the 
will/'  thus  restoring  the  legitimate  presumption  naturally  arising 
from  the  facts.®^  This  presumption  will  not  be  defeated  by 
showing  that  another  devise  in  the  will  contains  formal  words 
of  limitation,^  or  that  a  special  power  of  appointment  is  given 
to  the  devisee.^^  Mr.  Jarman's  comment  upon  this  reversing  of 
the  presumption  arising  from  a  general  devise  is  truly  signifi- 
cant of  the  general  sentiment  of  the  profession  there  and  every- 
where. ^'  Upon  the  whole/'  says  this  learned  writer,  ^  the 
enl8u*gement  of  the  operation  of  an  indefinite  devise  may  be 
regarded  as  one  of  the  most  salutary  of  the  new  canons  of 
interpretation  which  have  emanated  from  the  legislature." 

82.  We  shall  find  it  convenient  to  ourselves  and  conducive 
to  brevity,  in  presenting  a  few  of  the  American  cases  bearing 
upon  the  general  question  discussed  in  this  and  the  next  pre- 
ceding section,  not  to  discriminate  between  the  two,  as  we  have 
done  in  regard  to  the  Engfish  cases.  The  questions,  what  words 
will  pass  real  estate,  and  what  will  pass  a  fee,  are  so  intimately 
associated  in  principle,  that  most  of  the  cases  bearing  upon  the 
former  have  more  or  less  bearing  upon  the  latter. 

SS.  It  has  been  decided  in  New  York,^  that  where  the  terms 
of  the  devise  are  such  as  clearly  to  indicate  the  purpoy  of  the 
testator  to  dispose  of  his  whole  interest  in  the  property  devised, 
the  devisee  will  take  an  estate  in  fee,  although  there  be  no  words 
of  limitation,  and  such  is  especially  the  case,  where  in  the  intro- 
ductory part  of  the  will  the  testator  expresses  the  intention  to 
dispose  of  his  estate,  using  the  words  to  denote  the  quantum  of 

^  2  Jarman,  266. 

"^  Wiflden  v.  Wiaden,  2  Sm.  &  Gif.  896. 

"  Brook  V.  Brook,  3  Sm.  Sc  Gif.  280.  See  also  Nichols  v.  Hawkes,  10  Hare, 
842;  Reay  v.  Rawlinson,  7  Jur.  N.  s.  118;  Manseiigh  v,  Campbell,  25  Beav. 
544 ;  8.  c.  3  DeG.  &  J.  282. 

*  Fox  9,  PhelpB,  17  Wend.  393 ;  8.  c.  affirmed,  20  Wend.  437 ;  Earl  v.  Grim, 
1  Johns.  Ch.  494.  But  in  the  later  cases  in  this  state  no  stress  is  placed  apoa 
the  introductory  clause.    Van  Derzee  v.  Van  Derzee,  30  Barb.  331. 
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interest  or  property,  and  not  as  a  mere  description  of  the  land 
devised.  And  a  fee  will  pass  hy  a  devise  without  words  of 
limitation,  where  a  charge  is  created  on  the  person  of  the  dev- 
isee, in  respect  of  the  estate  devised,  unless  there  be  other 
words  in  the  will  which  go  to  limit  the  quantum  of  interest. 
Where  the  charge  is  upon  the  land  or  upon  the  rents  and  profits 
the  rule  is  otherwise.^  But  a  general  devise  of  the  land  with- 
out words  of  limitation  will  not  pass  a  fee,  unless  there  is  some* 
thing  in  the  will  that  shows  such  was  the  intent  of  the  testator.^^ 
A  devise  of  all  the  residue  of  mj  real  and  personal  property  will 


^  Fox  o.  Fhelpe,  17  Wend.  898 ;  Jackson  v,  Merrill,  6  Johns.  185 ;  Jackson 
V.  Bull,  10  id.  148 ;  Jackson  v,  Martin,  18  id.  81.  To  cany  a  fee  hj  implica- 
tion it  is  requisite  that  the  charge  should  be  absolute,  and  not  merely  contingent, 
as  where  it  is  charged  upon  the  whole  estate  which  may  rest  only  upon  the  per- 
sonalty, and  not  upon  the  lands.  Jackson  r.  Harris,  8  Johns.  141 ;  Jackson  v. 
Babcock,  12  Johns.  389  ;*  Tanner  v.  Livingston,  12  Wend.  83 ;  Spraker  v.  Van 
Alstyne,  18  Wend.  200,  reversing  s.  o.  13  id.  678 ;  Heard  v.  Horton,  1  Den. 
165.  Charge  equal  to  one  half  the  value  of  the  land  sufficient.  Fox  v.  Phelps, 
20  Wend.  437.  So  also  to  support  the  devisee's  mother.  Jackson  v.  Martin, 
supra. 

M  Ferris  v.  Smith,  17  Johns.  221.  Olmstead  v,  Olmstead,  4  Comst  56.  The 
word  "  assigns  "  is  not  material  to  conveying  a  fee,  where  it  is  omitted  after  the 
word  *<  heirs.**  Summers  o.  Burtis,  4  £dw.  728,  or  where  it  is  used  without  that 
word.  Chrystie  v,  Fhyfe,  19  N.  Y.  Ct  App.  344.  To  enlarge  a  devise,  in 
general  terms,  to  a  fee,  there  must  be  something  more  than  the  general  intro- 
ductory declaration  of  intention  to  dispose  of  all  the  testator's  property ;  there 
must  be  words  of  disposition,  as  well  as  the  intent.  Harvey  v,  Olmsted,  1  Comst 
483 ;  affirming  same,  1  Barb.  102 ;  Jackson  v.  Wells,  9  Johns.  222 ;  Yanderwer- 
ker  V.  Yanderwerker,  7  Barb.  221.  ^An  explicit  devise  for  life  will  not  be  en- 
larged to  a  fee  by  charging  the  devisee  with  the  payment  of  debts.  Tanner  v. 
Livingston,  12  Wend.  83.  But  a  devise  of  "  all  the  property  of  which  the  tes- 
tator may  be  possessed  "  for  the  term  of  the  natural  life  of  the  devisee,  with  a 
charge  to  pay  $  2000  to  the  testator's  nephew,  was  held  in  Florida  to  pass  a  fee. 
Merrill  v,  Brantly,  8  Fla.  K  226.  But  this  case  turned  upon  its  particular  cir^ 
cumstances,  and  did  not  follow  the  general  rule.  Expressions,  in  qualifying  a 
general  devise,  often  have  the  effect  to  enlarge  its  operation.  Henry  v.  Gonter- 
man,  1  Met  (Ky.  B.)  465. 
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carry  a  fee.^    A  devise  of  the  rents  and  profits  U  the  same  as  a 
devise  of  the  estate.^ 

84.  Where  there  is  an  explicit  devise  to  one,  followed  by  an 
equally  explicit  devise  to  executors,  expressed  to  be  notwith- 
standing the  former  devise,  and  directing  the  executors  to  sell 
the  estate  and  pay  the  avails  to  the  first  devisee,  it  was  held  to 
vest  a  fee  in  the  executors.^ 

85.  But  where  the  testator  devued  land  to  his  wife  during 
widowhood,  and  on  her  death  to  be  '<  equally  divided  "  between 
his  two  sons,  and  there  were  no  words  of  inheritance  in  the  will, 
held  that  the  sons  took  a  life-estate  only.^ 

86.  There  have  been  a  considerable  number  of  cases  in  New 
York  upon  the  point,  what  is  a  sufficient  charge  upon  the  dev- 
isee to  carry  a  fee  by  implication.  It  is  held  sufficient  if  the 
devisee  is  required  to  give  money  to  another.^  Where  the 
charge  is  met  by  some  other  equivalent,  it  will  not  enlarge  the 
devise  by  implication.^  But  if  the  charge*  exceeds  the  aid,  it 
will  give  a  fee.* 

37.  The  Revised  Statutes  in  New  York  have  placed  this  mat- 
ter very  nearly  upon  the  ground  of  the  present  English  statute.^ 
It  is  now  held,  that  a  general  devise  passes  all  the  testator's 
estate,  unless  a  different  intent  appears,  and  consequently  a 
general  devise  passes  the  fee,  and  the  fact  of  the  testator  pro- 
viding an  annual  allowance  to  the  devisee  to  keep  the  estate  in 


"  Bathbone  v.  Dyckman,  8  Paige,  9. 

^  Fatenon  v.  EUis,  11  Wend.  259,  298 ;  Smith  v.  Foit,  2  £dw.  623 ;  Cnag 
V.  Craig,  8  Barb.  Ch.  76. 

^  Bradstreet  v.  Clarke,  12  Wend.  601. 

"^  Edwards  p.  Bishop,  4  Comtt.  61 ;  s.  p.  JadcBon  9.  Bull,  10  Johns.  148; 
Lippen  v.  Eldred,  2  Barb.  230. 

"  Barhejdt  v.  Barheydt,  20  Wend.  576. 

'^  Barlingham  v,  Belding,  21  Wend.  463. 

"  McLachlan  o.  McLacblan,  9  Paige,  534.  See  Jackson  9.  Robins,  16  Wend. 
586,  889. 

■•  1  Rev.  Stat  748,  §  1. 
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repair,  will  not  be  a  sufficient  ground  to  declare  it  only  a  life- 
estate.^ 

88.  Tlie  rules  of  law  are  probably  substantially  the  same  as 
at  oommon  law,  in  most  of  the  American  states.  In  Massachu- 
setts ^  it  has  been  decided,  that  a  devise  of  ^^  all  the  residue  and 
remainder  of  my  real  estate  "  passes  a  fee,  though  no  words  of 
limitation  or  inheritance  are  added.  And  that  a  devbe  of  real 
estate,  without  words  of  inbmtance,  passes  a  fee,  if  the  deyisee 
is  personally  charged  in  the  will  with  the  payment  of  money  to 
a  third  person.^^  In  another  ease  ^^  the  court  held,  that  the  fol- 
lowing terms  in  a  will,  ^^  all  my  estate  both  real  and  personal, 
reserving  only  sufficient  to  pay  my  just  debts,"  carry  a  fee,  with- 
out words  of  limitation,  by  force  of  the  word  ^^  estate."  And  in 
another  case,^^  where  no  words  of  inheritance  were  used,  from 
other  portions  of  the  will,  and  from  the  yalue  of  the  estate  as 
estimated  by  the  testator,  being  that  of  the  fee,  that  was  held  to 
pass. 

89.  In  some  of  the  states  the  general  terms,  *^  property  "  and 
**  estate  "  have  received  a  much  more  restricted  construction.^^ 
In  the  first  case  just  cited  the  court  are  made  to  say  that  the 
word  "property"  does  not  include  choses  in  action,  but  only 
personalty  in  possession,  and  in  the  later  case  of  Hurdle  v.  Out- 
law, the  court  seem  to  regard  the  expression,  ^^  all  my  property 
of  every  description,"  as  limited  to  personalty,  but  as  being 
sufficient  tp  constitute  ^^a  universal  legatee."  In  a  still  later 
case  ^^  it  is  held  that  a  limitation  by  will  to  one  upon  the  con- 
tingency of  arriving  at  a  particular  age,  or  marriage,  manifested 
an  intention  to  have  the  devisee  take  an  estate  in  fee  upon 

^  Faller  «.  Yatea,  8  Paige,  S25 ;  4  Kent,  Com.  685,  586,  587. 
^  Parker  v.  Parker,  5  Met.  134 ;  Godfrey  v,  Humpbrey,  18  Pick.  587. 
^  Tracy  o.  Kilbom,  8  Cash,  557.    The  wife  was  here  made  sole  executrix, 
but  that  fad  is  not  regarded  as  importaot. 
X"  Baker  v.  Bridge,  12  Pick.  27.    See  also  Cook  v.  Holmes,  11  Mass.  528. 
^  Pippin  V.  Ellison,  12  Ired.  61 ;  Hurdle  v,  Oatlaw,  2  Jones,  £q.  75. 
*»  Gray  v.  Winkler,  4  Jones,  Eq.  808 ;  Holderby  v.  Holderby,  id.  241. 
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arriving  at  the  prescribed  age,  or  being  married.  Bat  it  was 
held  in  Clark  v.  Hjman,^^  that  a  bequest  of  *'  all  my  property 
and  possessions,"  followed  by  an  enumeration  of  '*  personal  and 
perishable,"  with  the  direction  to  pay  the  testator's  debts  out  of 
it,  ^^  to  have  and  to  hold  to  them  and  their  heirs  and  assigns  for- 
ever," did  not  pass  real  estate. 

40.  It  lias  been  held  that  a  devise  of  ^^  my  land  "  to  a  county, 
to  establish  schools,  passes  a  fee,  since  nothing  less  would  be 
commensurate  with  the  trust  dedared.^^    But  a  power  of  sale 

■ 

attached  to  an  express  life-estate  will  not  have  the  effect  to  en- 
large it  to  a  fee.^^ 

41.  The  word  **  heirs  "  in  connection  with  the  word  ^  issue," 
will  be  regarded  as  meaning  heirs  of  the  body,  and  will  create 
an  estate-tail  in  real  estate.^^  But  any  words,  which  applied  to 
real  estate  would  create  an  estate-tail,  will,  when  applied  to  per- 
sonalty, give  the  first  taker  an  absolute  estate,  and  any  remain- 
der over  is  void.  ShaWj  Oh.  J.  here  says :  ^^  It  will  be  fouad,  we 
believe,  in  all  the  cases,  that  where  a  gift  over  of  personal  estate 
has  been  maintained,  it  is  where  the  gift  to  the  first  taker  is  by 
the  terms  of  the  bequest,  not  exceeding  a  gift  for  life."  ^^ 

42.  It  has  been  held  in  Pennsylvania,^^^  that  where  the  testa- 

"•  1  Dev.  882. 

^  BeU  Connly  v.  Alexander,  22  Texas  R.  350. 

"*  Dean  v.  Nunnallj,  86  Miss.  R.  358. 

"■  Albee  v.  Carpenter,  12  Cash.  382. 

^  Ellis  V,  Merrimack  Bridge,  2  Pick.  243 ;  Homer  v.  Shelton,  2  Met  194, 
and  cases  there  cited.  The  same  rule  obtains  in  Tennessee.  Clark  v.  Clark,  2 
Head,  386.  But  an  estate  in  remainder  in  personalty  majr  be  created,  as  weH  as 
in  the  realty,  when  such  appears  to  be  the  intention  of  the  testator.  Smith  v. 
Bell,  6  Pet  68 ;  Keating  v.  Bejmolds,  1  Bay,  80.  But  the  general  propou- 
tion  of  the  text  is  most  unquestionable,  that  a  bequest  of  personalty  in  the  same 
terms,  which  will  create  an  estate-tail  in  the  realty,'  will  give  an  absolute  title  to 
the  first  taker.  Exrs.  of  Moffat  v.  Strong,  10  Johns.  11  \  Faterson  v.  Ellis,  11 
Wend.  259.  An  executory  devise  in  personalty  Is  valid.  Dunn  o.  Braj,  1 
CaU,  294. 

^  Hall  V.  Dickinson,  81  Fenn.  St  76.    It  is  here  nid,  that  the  word 
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tor  gave  his  son  a  tract  of  land,  without  words  of  inheritance, 
to  take  effect  after  the  death  of  his  widow,  gi^ng  other  land  to 
be  sold  and  the  arails  divided  among  other  children,  that  the 
son  took  a  fee-simple.  And  where  the  testator,  in  the  introduce 
tory  part  of  his  will,  expressed  the  purpose  of  making  an  entire 
disposition  of  his  estate,  and  devised  land  to  one,  during  his 
i»tural  life,  and  after  his  decease  to  his  children,  it  was  held  to 
^ve  the  remainder-men  a  fee.^  And  a  general  devise  to  one 
of  the  testator's  children,  when  she  arrived  at  full  age,  with  a 
restriction  upon  all  the  children  as  to  conveying  their  portion  of 
real  estate,  but  directed  them  to  receive  the  rents  during  life,  and 
after  their  death,  that  their  portions  should  be  divided  among 
their  children  and  their  heirs,  and  if  any  of  the  children  died 
without  issue,  then  among  the  survivors,  was  held  to  create  an 
estate  in  fee-simple.^^  So,  also,  where  the  devise  was  for  life, 
and  to  children  or  their  issue  after  the  death  of  the  first  taker,  jt 
was  held  to  create  a  fee-simpie.^^  A  devise  to  one  for  life,  with 
remainder  to  his  heirs,  creates  a  fee-simple.^^ 

43.  A  devise,  expressed  to  be  in  fee-simple  for  life,  will  create 
an  absolute  fee-simple*^^  The  word  ^^  children  "  used  in  a  de- 
vise,  as  to  one  diirlng  life,  and  after  his  decease  to  his  children, 
tiie  children  being  alive  at  the  time  the  will  takes  effect,  must 
be  regarded  as  expressive  of  testator's  bounty  to  them.  They 
therefore  take  as  purchasers.^^^  And  where,  in  a  will  which  evi« 
dently  contemplated  the  entire  disposition  of  the  testator's  estate, 
certain  real  estate  was  given  to  one  of  the  testator's  children, 
without  words  of  inheritance,  but  chai*ged  with  certain  payments 
and  annuities,  it  was  held  to  create  an  estate  in  feensimple,  not- 

'*  hein  "  is  not  necessary  to  create  a  fee-simple  estate  by  will,  when  there  are 
other  expressions  which  show  that  intention. 

™  Gemet  v.  Lynn,  81  Penn.  St  94. 

^  Na^ee's  Appeal,  38  Penn.  St  S9. 

^  McKee  v.  McKinley,  88  Penn.  St.  92. 

>»  M'Allster  v.  Tate,  11  BicL  Law,  509. 

^  Gemet  v.  Ljnn,  81  Penn.  St  94. 
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withstanding  a  provision  that  if  any  of  the  devisees  should  die 
unmarried,  or  without  issue,  his  or  her  share  should  revert  to 
the  general  estate.^^^  And  in  a  devise  to  the  testator's  widow  of 
all  his  personal  and  real  property,  ''  so  long  as  she  lives,  for  her 
maintenance,"  adding,  "  she  shall  have  her  choice  to  sell  it  or 
not,  as  she  believes  best  for  her,"  and  in  another  portion  of  the 
will,  ^^  with  the  third  part  of  his  estate  she  shoiild  do  and  be- 
queath to  whom  she  pleases,"  it  was  held  to  give  her  a  freehold 
of  the  whole  estate  during  life,  and  one  third  thereof  abso- 
lutely.^^^  The  rule  in  Shelley's  Case  seems  to  be  in  force  in 
Delaware.^^  But  in  all  the  American  states,  or  nearly  all,  there 
has  been  considerable  hesitation  in  regard  to  accepting  and 
applying  this  rule  to  the  fullest  extent.  It  was  always  regarded 
as  an  artificial  rule  of  construction  in  England,  and  one  which 
tended  to  defeat  the  intent  of  the  testator.  And  it  has  not 
received  the  unqualified  indorsement  of  the  English  courts,  in 
regard  to  devises.  We  should  regret  to  find  the  American 
courts  going  further  in  the  rigid  application  of  such  an  unnat- 
ural rule  of  construction  to  devises,  than  such  English  judges  as 
Mansfield  and  WUmot  were  willing  to  go.  Our  own  views  in 
regard  to  the  proper  application  of  this  rule,  in  those  of  the 
American  states  where  no  statutory  provisions  upon  the  sub- 
ject exist,  will  be  found  fully  expressed  in  two  cases  in  Ver- 
mont.^ 


^  Schoonmaker  t7.  Stockton,  87  Fenn.  St  461. 

""  Muaselman's  Estate,  39  Fenn.  St  469. 

^^  Griffith  V,  Derringer,  5  Barring.  2S4. 

^  Blake  v.  Stone,  27  Vt  B.  475;  Smith  v.  Hastings,  29  Yt  R.  240.  In 
the  first  of  these  cases  we  said :  — 

'*  And  as  we  have  a  statutory  83rBtem  of  conveyance  or  transmissicm  of  the 
title  of  real  estate,  wherein  we  have,  more  or  less  explicitly,  departed  fit>m  many 
of  the  common-law  provisions  upon  the  snbject,  it  deserves  serious  consideratioo, 
in  my  judgment,  whether  we  should  make  any  distinction  between  a  covenant 
to  convey,  a  will  or  devise,  and  a  deed,  in  regard  to  the  indispensable  necessity 
of  the  use  of  the  word  ^  heirs,"  to  create  a  fee-simple  or  fee-tail,  or  whether  that 
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'    44.  In  Connecticut,  the  rule  in  Shelley's  Case  seems  to  have 
been  regarded  as  in  operation  in  a  somewhat  modified  form 

word  is  alwajB  to  be  regarded  as  one  of  limUaHonj  and  never  of  purchase,  in  a 
deed,  without  reference  to  the  clearly  expressed  intention  of  the  parties.  The 
question,  as  it  affects  deeds,  will  probably  here  ultimately  settle  down,  upon  the 
same  basis  it  has,  at  coomion  law,  in  regard  to  covenants  and  devises,  as  one  of  in- 
tention merely.  Justice  WUmot  says,  in  Long  v.  Laming,  2  Burr.  1100,  <  Now  it  is 
certain  that  in  some  cases,  and  under  some  circumstances,  they  (the  words  "  heir  ** 
and  "  heirs  **)  may  be  construed  words  of  purchase,  either  upon  a  will,  or  upon  a 
deed.'  And  to  this  effect  he  cites  two  cases.  Lisle  v.  Gray,  found  in  Sir  Th. 
Jones,  114 ;  8.  c.  2  Levinz,  223 ;  8.  C.  Pollex.  582 ;  8.  c.  Th.  Raymond,  278, 
and  Waker  v.  Snowe,  in  Palmer,  859 ;  and  concludes,  *  They  are  not  to  be  con- 
strued as  words  of  limitation,  either  upon  a  will  or  upon  a  deed,  when  the  mani- 
fest intention  of  the  testator  or  of  the  parties  is  declared  to  be,  or  clearly  appears 
to  be,  that  they  shall  not  be  so  construed.'  This  is  sufficiently  explicit,  but  how- 
ever sensible  and  sound,  as  a  rule  of  exposition,  it  has  not  generally  obtained,  in 
England,  in  regard  to  deeds.  ....  And  every  one  feels  the  absurdity  of  any 
such  broad  distinction,  in  regard  to  the  force  and  import  of  a  word,  between 
deeds  and  other  instruments. 

"  But  it  does  not  seem  to  us  necessary  to  put  this  case  upon  the  broad  ground 
of  intention  merely.  The  English  cases  treat  this  case  as  an  exception.  The 
case  of  King  v.  Melling,  1  Vent  281,  where  the  devise  was  to  one  for  life,  et 
non  aliter,  and  this  was  held  sufficient  to  give  only  a  life<«state,  in  the  first 
grantee,  with  an  estate  over  to  the  heirs  in  fee,  as  purchasers.  So,  too,  Archer's 
case,  without  negative  words,  but  only  because  the  remainder  is  given  over  to 
the  heir  male  in  the  singular  number,  regards  the  heir  as  taking  by  purchase 
and  not  by  inheritance.  And  Bagshaw  v.  Spencer,  before  Lord  Hardwicke,  (2 
Atkins,  577,  and  1  Yes.  Sen.  142,)  is  decided  as  conveying  to  the  first  grantee 
only  a  life-estate,  because  the  words, '  without  impeachment  of  waste,'  are  used, 
which  have  no  application  to  an  estate  of  inheritance.  But  if  such  words  may 
determine  the  extent  of  the  estate,  so  may  others  equally  indicative  of  intention. 
Other  cases  may  be  referred  to  in  Judge  Reeved s  dissertation  upon  this  subject. 
Bom.  Rel.  Appendix,  458." 

The  following  suggestions  upon  the  point  are  made  in  Smith  v.  Hastings,  supra : 
^  This  question  seems  to  involve,  to  some  extent,  the  rule  in  Shelley's  Case.  1 
Coke,  88  b,  98.  This  question  was  somewhat  examined  in  a  late  case.  Blake  v. 
Stone,  27  Yt  475.  It  was  there  considered  that  the  rule  in  Shelley's  Case  was 
to  be  regarded  as  of  no^special  force  in  this  state,  except  as  one  of  construction 
and  intention.    This  was  the  view  taken  of  the  same  rule  in  England,  by  Lord 
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until  its  abrogation  by  statute.^^    It  was  first  recc^nized  ia 
Bishop  V.  Selleck,^  and  subsequently  acted  upon  in  many  other 


Mansfidd  and  Jnttice  WUmot,  in  Doe  v.  Laming,  2  Borr.  1100,  and  bjr 
Justice  Blackstoney  in  Blake  v.  Perrin,  4  Burr.  2579.  This  is  that  celebrated 
case  80  long  pending  in  the  King's  Bench  and  Exchequer  Chamber,  upon  the 
extent  of  the  rule  in  Shelley's  Case,  that  when  the  ancestor  by  any  convey- 
ance takes  an  estate  fo  life,  with  remainder  mediately  or  immediately  to  his 
heirs,  in  fee  or  in  tail,  the  estate  shall  vest  absolutely  in  the  first  grantee  or  der- 
isee,  and  no  estate  remain  which  is  secured  by  the  deed  to  the  h«rs ;  in  other 
words,  the  term  <<  heirs  "  in  such  case  is  to  be  regarded  as  one  c^limkation  and  not 
of  purcha»€.  The  court  here  were  so  divided  that  the  case  was  not  decided. 
And  the  amount  of  discussion  and  acrimonious  controversy  which  ensued  upon 
the  subject  is  almost  incredible.  And  Lord  Campbell  says,  in  his  Life  of  Lord 
Matuffiddf  that  even  to  tUs  day  nothing  will  so  readily  provoke  debate  among 
Engtish  lawyers,  as  to  start  the  query,  whether  Feirin  v.  Blake  iras  rightly  de* 
cided  by  the  majority  of  the  King's  Bench. 

'<  But  it  seems  always  to  have  been  held  in  Ei^land,  that,  where  the  language 
of  die  instrument  manifested  a  clear  intention  to  have  the  estate  pass  to  the 
heirs,  and  that  the  ancestor  should  take  only  a  life-estate,  it  should  be  allowed  to 
have  that  operation,  certainly  where  this  is  unquestionably  so  expressed. 

"  It  is  indeed  held  in  England,  that  all  doubts  shall  in  such  cases  be  solved 
against  such  construction.  But  this  extreme  rule  of  construction  in  favor  of  the 
absolute  right  of  the  ancestor  to  alien  the  property,  is  obviously  a  rule  of  policy 
merely,  and  has  been  supposed  to  derive  its  chi^  support  from  consideratioDS 
having  their  origin  in  the  feudal  tenures  of  the  isalm. 

^  But  here  no  such  considerations  can  have  weight  And  as  our  system  of  con- 
veyancing is  statutory,  there  is  no  necessity  and  no  reason  in  ad<^iting  any  rale 
of  construction  which  will  tend  to  carry  us  one  aide  of  the  true  purpose  and 
intention  of  the  instrument.  And  this,  says  Prof.  Greenleaf,  (2  Cruise,  881,  and 
note,)  '  was  deemed  by  the  late  lamented  Judge  Stery  to  be  generally  adopted  in 
the  United  States,  where  the  subject  was  not  r^ulated  by  statute.'  See  also 
4  Kenfs  Conmi.  215,  283." 

The  rule  in  Shelley's  Case  has  been  often  criticised  and  C9ndemned  in  £ng> 
land.  Papillon  v.  Voice,  2  P.  Wms.  471,  by  Sir  /.  JdofU,  M.  R. ;  King  v.  Melling, 
1  Vent.  225,  by  Rcanrford  and  Twisden,  J  J. ;  Legate  v.  Sewell,  1  P.  Wms.  87, 
by  Tracy^  J.;  Long  v.  Laming,  2  Burr.  1100,  1111,  1112,  by  Lord Mansjiddy 

«  Stot  of  1821. 
^  1  Day,  289. 
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cases.^  Bissell,  J.,  in  the  case  of  Goodrich  v.  Lambert,  adopts 
the  language  of  Sir  Wm,  Blackstone*s  argument  in  Perrin  v, 
Blake.^  '^  The  trtie  question  of  intent  will  turn  not  upon  the 
quantity  of  estate  intended  to  be  given  to  the  ancestor,  but  upon 
the  nature  of  the  estate  intended  to  be  given  to  the  heirs  of  his 
body.  That  the  ancestor  was  intended  to  take  an  estate  for 
life  is  certain  ;  that  his  heirs  were  intended  to  take  after  him  is 
equally  certain ;  but  how  those  heirs  were  intended  ixr  take, 
whether  as  descendants  or  as  purchasers,  is  the  question.  If 
the  testator  intended  they  should  take  as  purchasers,  then  the 
ancestor  only  remained  tenant  for  life ;  if  he  meant  they  should 
take  by  descent,  or  had  formed  no  intention  about  the  matter, 
then  by  consequence  and  operation  of  law  the  inheritance  first 
vested  in  the  ancestor."  This  is  unquestionably  a  very  lucid 
statement  of  the  point,  according  to  the  English  law.  But  it 
seems  to  me  the  true  distinction  should  be  made  to  turn  upon 
the  inquiry  whether  the  word  *^  heirs  "  was  used  to  designate 
certain  persons  intended  to  be  benefited  by  the  deed  or  devise, 
and  which  were  in  the  mind  of  the  grantor  or  devisor,  in  a  gen- 
eral way  at  least,  or  was  used  merely  as  defining  the  character 
of  the  estate  which  it  was  intended  should  vest  in  the  first 
taker.  And  with  this  qualification  we  would  not  object  that 
such  cases  as  created  serious  doubts  should  be  controlled  by  the 
rule  in  Shelley's  Case.  But  beyond  this  it  seems  to  us  the  rule 
has  no  just  application  to  deeds  even,  and  surely  not  to  devises. 
And  the  fact  that  in  all  the  American  states,  where  the  rule  has 
been  carried  beyond  this  reasonable  limit,  the  legislatures  have 
interfered  and  repealed  it,  goes  to  show  very  satisfactorily  that 
it  has  no  just  foundation,  either  in  principle  or  in  the  instinctive 
perceptions  of  the  people. 

Ch.  J.,  and  Denison  and  WUmotj  JJ. ;  Goodtitle  v.  Herring,  1  £ast,  264,  by 
Lord  Kenyan,  Ch.  J.  * 

^  Goodrich  17.  Lambert,  10  Conn.  B.  448.    See  also'  Everts  v,  Chlttendon,  2 
Day,  338 ;  Hungerford  v,  Anderson,  4  id.  368. 

^  Hai^rave's  Law  Tracts,  504. 

61* 
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45.  The  rule  has  been  supposed  by  some  to  have  been  rejected 
in  Pennsylvania  at  an  early  day,^  and  was  only  adopted  in 

>*  Findby  o.  Riddle,  8  Binn.  1S9.  Bat  in  a  Yerj  late  case  in  this  state, 
the  question  is  thoroughly  reviewed  by  Strong^  J.,  and  the  declaration  made 
that  *'the  rule  in  Shelley's  Case  is  the  law  of  FennsjlTania,"  but  with  such  mod- 
ifications and  "  variations,"  as  to  deprive  it  of  all  &tal  virus.  We  cannot  better 
^ve  the  present  state  of  the  law  in  that  state  upon  this  long-agitated  and  much- 
vexed  question,  than  in  the  language  of  the  court  in  Guthrie's  Appeal,  87  Fenn. 
St.  9,  21.  (1860.) 

**  If  the  words  <  or  their  heirs  *  are  to  be  regarded  as  words  of  limitation  of  the 
estate  given  to  die  remainder-men,  then  they  settle  the  question.  That  words 
of  distribution,  with  words  of  limitation  superadded,  show  that  the  reminder- 
men  take  not  as  heirs  even,  though  described  as  such,  but  as  a  new  root  of 
succession,  is  too  well  established  for  controversy.  Doe  v.  Laming,  2  Burr. 
1100 ;  Bight  V,  Creber,  5  B.  &  C.  866  ;  5  Man.  &  Grang.  628 ;  Findlay  v.  Bid- 
die,  8  Binn.  139  ;  Stump  r.  Findlay,  2  Bawle,  168 ;  Abbott  v.  Jenkins,  10  S.  & 
R.  296.  If,  on  the  other  hand,  the  words  *  or  their  heirs '  are  to  be  regarded, 
as  subsequently  explained,  to  mean  the  child  or  children  of  deceased  children, 
then  there  is  nothing  that  looks  to  succession,  nothing  that  looks  beyond  the 
individuals  that  might  be  in  being  at  the  death  of  £lizabeth  Bones. 

^  The  rule  in  Shelley's  Case  is  the  law  of  Fennsylvania,  but  there  is  no  reason 
why  it  should  be  applied  more  extensively  than  in  the  country  from  which  it 
derived  its  birth.  It  often  defeats  the  declared  will  of  a  testator,  and  frustrates 
his  purpose  of  making  provision  for  more  than  one  generation  of  his  family. 
Still  it  is  to  be  enforced  whenever  it  is  truly  applicable.  But  it  has  been  held 
from  Wild's  Case,  6  Coke,  down  to  the  present  day,  that  when  the  devise  of  the 
remainder  is  not  to  *  heirs '  or  *  heirs  of  body,'  but  to '  children,'  they  take  as  a 
new  stock,  and  not  as  heirs.  In  Goodtitle  v.  Herring,  1  East,  264,  there  was  a 
limitation  for  life,  with  a  remainder  to  the  '  heirs  male  of  the  body,'  of  the  tenant 
for  life  severally,  successively,  one  after  another,  as  they  and  every  of  them 
should  be  in  seniority  of  age  and  priority  of  birth,  the  elder  of  such  sons  and  the 
heir  male  of  his  body  being  alwayn  preferred  before  the  younger  of  such  son  ot 
sons,  and  the  heir  male  of  his  and  their  body  or  bodies,  and  for  want  of  such 
issue  then  to  the  datighters,  &c.,  and  in  default  of  such  issue  over.  The  descrip- 
tion embraced  the  whole  line  of  lineal  heirs,  preferring  them  in  the  order  of 
common-law  descent,  and  they  were  described  as  *  heirs  male  of  the  body,'  yet 
as  they  were  also  called  sons,  the  latter  designation  overcame  the  force  of  the 
technical  words  of  Umttation,  and  the  parent  took  but  an  estate  for  life.  See 
also  North  v.  Martin,  6  Sim.  266 ;  Doe  v,  Frovosti  5  Johns.  61 ;  Gemet  v. 
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New  York,^  to  be  abolbhed  by  statute.^    And  it  is  idle  to 
argue  y  ttiat  it  is  a  rale  of  construction  wliioh  can  even  be  made 


Lynn,  7  Casey,  94.  The  latter  case  is  Teiy  like  the  present  In  it  the  late 
Chief  Justice  Letds  remarks :  *  It  is  therefore  Teiy  clear  that  when  the  term 
"  children  "  is  used  to  desi^ate  the  object  of  the  testator's  bounty,  and  some  of 
^em  are  in  esse  at  the  date  of  the  vill,  and  also  at  the  tune  it  takes  effect, 
neither  the  policy  nor  the  words  of  the  role  apply/  After  a  pretty  thorough 
search,  I  have  not  been  able  to  find  a  single  such  case  in  which  the  nde  has 
been  applied,  prior  to  Williams  v.  Leech,  4  Casey,  89 ;  and  even  in  that  case, 
there  were  no  children  of  the  first  taker  at  the  date  of  the  will,  nor  even  when 
it  took  effect  That  case,  howcTer,  does  treat  the  word  "  chQdren  **  as  if  it  meant 
heirs  in  the  will  then  before  the  court  It  was  ftdlowed  by  Naglee's  Appeal,  9 
Casey,  89 ;  a  construction  of  the  same  will,  and  by  McEee  v.  McKinley,  9  Casey, 
92.  In  the  former  of  the  cases,  there  was,  in  the  first  place,  an  absolute  gifb  of 
the  fee4imple  to  the  daughter  of  the  testator,  then  unmarried  and  without  chil- 
dren. In  a  subsequent  part  of  the  will  the  testator  provided  that  none  of  his 
children  should  sell  or  conyey  any  of  the  real  estate  devised  to  them,  but  enjoy 
it  during  life,  and  that  after  their  death  it  should  be  divided  equally  among  their 
children  and  their  heirs.  This  was  followed  by  a  devise  over  to  the  surviving 
children,  if  either  of  his  children  should  die  'without  issue.'  It  might  have  been 
argued,  though  I  think  unsuccessfldly,  that  the  testator  had  used  the  words  *  issue ' 
and  *  the  children '  as  of  the  same  import  The  decision,  however,  was  not  put 
upon  that  ground.  The  will  was  regarded  as  a  gift  of  the  fee  to  the  first  taker, 
fbllowed  by  an  unavailing  attempt  to  restrict  alienation.  It  was  also  quite 
strongly  intimated  that  it  might  be  an  estate-tail  in  the  daughter.  The  case  of 
McEee  v,  McKinley,  was  that  of  a  devise  for  life,  remainder  to  the  children  of 
the  tenant  for  life,  if  any  surviving,  or  issue  of  such  children,  and  in  case  of  no 
children  or  issue  of  such  children,  then  over  to  the  relations  and  lawful  heirs  of 
the  testator.    This  was  held  an  estate  in  fee-simple  in  the  first  taker. 

**  The  case  was  evidently  an  amicable  one.  There  appears  to  have  been  no 
argument  except  in  support  of  a  tenancy  in  fee  of  the  first  taker,  and  the  decision 
was  by  a  bare  majority  of  the  court  Neither  tins  case,  nor  that  of  Williams  v. 
Leech,  nor  Naglee's  Appeal,  in  the  particulars  of  which  we  have  spoken,  is  sus- 
tained on  authority.  If  they  are  to  be  regarded  as  the  law  of  the  land,  the 
result  must  be  a  wide  disturbance  of  titles,  the  foreshadowings  of  which  are 


^  Brant  u.  Gelston,  2  Johns.  Cas.  384. 
»  1  Rev.  Stat  725. 
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acceptable  to  any  people,  except  upon  the  ground  that  it  has  so 
long  been  the  received  law  of  property,  that  any  departure  from 
it  would  be  liable  to  be  attended  with  disastrous  consequences. 

46.  The  courts  in  Connecticut  incline  to  favor  such  construc- 
tion of  general  devises  as  will  uphold  the  presumed  intention 
of  the  testator  to  give  the  whole  interest  and  title  which  he  pos- 
sessed. Thus  a  devise  to  the  testator's  widow  for  life  and  re- 
mainder to  his  daughter,  with  directions  to  the  executors  to  sell 
the  same  for  her  benefit,  if  they  thought  best,  and  if  not  sold,  the 
use  to  be  to  her,  for  her  benefit,  the  executors  not  disposing  of 
the  estate,  it  was  held  the  daughter  took  an  estate  in  fee.^ 

47.  Plain  words  of  devise,  or  necessary  implication,  are  requi- 
site to  disinherit  the  heir.^^  And  a  devise  to  the  heir  is  inop- 
erative unless  it  differ  from  the  estate  which  he  would  take  by 
descent.^ 

48.  The  word  ^^  estate  "  is  held  in  the  American  courts  as  a 

already  to  be  seen,  an  extension  of  the  rule  in  Shelley*8  Case  far  beyond  all  pre- 
cedent, and  an  insuperable  obstacle  in  the  way  of  testators  against  making  such 
settlements  of  their  property,  as  haye  been  common  ever  since  statutes  of  wills 
existed. 

"  £nough  has  however  been  said,  to  show  that  under  the  will  of  Robert  Har- 
ris, Elizabeth  Bones  took  only  an  estate  for  life,  and,  consequently,  that  the 
decree  of  the  Orphans'  Court  was  correct" 

And  the  same  question  is  again  discussed  in  Chew's  Appeal,  37  Penn.  St.  23, 
and  the  proposition  maintained,  that  when  the  intention  of  the  testator  requires 
it,  the  words  "  heirs  "  and  ^  heirs  of  the  body  "  may  be  divested  of  their  techni- 
cal and  usual  meaning  as  words  of  limitation,  and  converted  into  words  of  pur- 
chase, which  is  all  for  which  we  contend,  and  is  a  very  essential  qualification  of 
the  rule  in  Shelley's  Case,  as  illustrated  by  the  leading  English  cases,  as  appli- 
cable to  deeds,  and  is  in  exact  consonance  with  the  opinion  of  Lord  Mansfield 

ft  

and  Mr.  Justice  Wilmot,  ante,  n.  119 ;  but  it  may  not  depart  so  widely  from  the 
English  rule  applied  to  devises  and  covenants. 

^  Ingersol  v.  Knowlton,  15  Conn.  R.  468. 

^  Rosevelt  v.  Heirs  of  Fulton,  7  Cow.  71 ;  s.  c.  6  Cow.  48 ;  Jackson  i^. 
Burr,  9  Johns.  104. 

»  M'Afee  o.  Gilmore,  4  N.  £L  R  391 ;  Fogg  v.  Clark,  1  N.  H.  R.  168 ; 
Enlaws  v,  Enlaws,  3  Marsh.  228. 
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word  of  the  greatest  eztensiony  and  comprehends  every  species 
of  pn^rty,  real  and  personal,^^  and  will  carry  a  fee  unless  re- 
strained. It  describes  both  the  corpus  and  the  extent  of  inter- 
est-» 

49.  But  general  words  of  devise  without  words  of  inheritance 
or  anything  in  the  will  to  show  that  an  estate  of  inheritance 
was  intended,  will  only  pa^s  a  life-interest.^  The  words  ^^  all 
I  possess  indoors  and  outdoors/'  will  carry  a  fee.^  And  any 
o&er  words  which  show  such  intent.^^ 

60.  The  word  ^'  appurtenances  "  may  have  a  more  extended 
operation  in  carrying  distinct  and  independent  interests  in»a 
devise,  than  it  could  have  in  a  deed.^  And  a  condition  attached 
to  the  devise,  as  that  the  devisee  shall  do  some  act,  as  to  convey 
land  to  another,  either  a  part  of  the  same  land,  or  other  land,  it 
will  have  the  effect  to  enlarge  a  general  devise,  so  as  to  pass  a 
fee.w 

51.  It  was  held  in  the  Supreme  Oourt  of  the  United  States,^ 
that  a  bequest  to  the  testator's  wife  of  ^^  all  my  personal  estate," 
&c.,  ^'  which  personal  estate  I  give  and  bequeath  unto  my  said 

^  Lambert  v.  Paine,  S  Cranch,  97 ;  Archer  v,  Deneale,  1  Pet  U.  S.  585 ; 
Beall  V.  Holmea,  6  Har.  &  J.  205 ;  Jackson  v.  Delancey,  11  Johns.  865 ;  s.  o.  IS 
JobiM.  537. 

"■  Davies  v.  Mller,  1  Call,  110 ;  Kenn<m  v.  M'Roberts,  1  Wash.  96  ;  Watson 
0.  Powell,  8  CalL  806 ;  Wyatt  v.  Sadler,  1  Monf.  587 ;  Johnson  v.  Johnson,  id. 
549 ;  Philips  v,  Melson,  8  id.  76. 

»  Beall  V,  Hohnes,  6  Har.  k  J.  200 ;  Edelen  v.  Smoot,  2  Har.  &  6.  285 ; 
Owings  V,  Beynolds,  8  Har.  &  J.  141 ;  Ljles  v.  Digge,  6  id.  864 ;  Smith  v. 
Pojras,  1  Dessau.  156 ;  Keith  v.  Peny,  id.  858 ;  Hall  v.  Goodwyn,  2  Nott  & 
HcCord,  SS$ ;  Lindsay  v.  McConnack,  2  Manih.  229. 

»  Tolar  tr.  Tolar,  8  Hawks,  74. 

>*  Campbell  v.  Carson,  12  S.  &  R.  54. 

™  Otis  V.  Smith,  9  Pick.  298 ;  Jackson  i;.  White,  8  Johns.  59 ;  Grant  v. 
Chase,  17  Mass.  R  448. 

^  Gibson  v.  Horton,  5  Har.  &  J.  177 ;  Beall  v.  Holmes,  6  id.  205 ;  Decker  v. 
Decker,  8  Ham.  157. 

w  Smith  V.  Bell,  6  Pet.  68. 


780  NATURE  AND  CONSTBUCTION  OP  DEVISES,  ETC.      [CHAP.  XIV. 

wife,  to  and  for  her  own  use  and  benefit  and  disposal,  absolutely ; 
the  remainder  of  said  estate  after  her  decease  to  be  for  the  use 
of  Jesse  Goodwin,"  testator's  son  ;  that  those  words  gave  the  re- 
mainder of  the  estate  after  the  wife's  decease  to  the  son  with  as 
much  certainty  as  the  preceding  words  gave  the  whole  estate  to 
the  wife  ;  that  the  intent  to  make  a  provision  for  the  son  was  as 
clearly  expressed,  upon  the  face  of  the  will,  as  that  of  making  a 
provision  for  the  wife ;  that  if  full  effect  is  given  to  the  latter, 
the  former  is  expunged  from  the  will ;  that  all  the  words  of  the 
will  were  equally  the  language  of  the  testator ;  that  the  court 
wye  not  at  liberty  to  set  aside  the  last  words  of  the  instrument, 
any  more  than  those  that  came  earlier ;  that  the  whole  will  is  to 
be  taken  together,  and  so  construed  as  to  give  effect  to  every  por- 
tion of  it,  if  possible ;  *^  the  limitation  in  remainder  shows,  that 
in  the  opinion  of  the  testator  the  previous  words  had  given  only 
an  estate  for  life ;  this  was  the  sense  in  which  he  used  them ; 
and  it  was  his  intention  to  give  the  personal  estate  to  his  son, 
after  the  death  of  his  mother." 

52.  A  power  of  sale  attached  to  a  life-estate  will  not  have  the 
effect  to  enlarge  it  to  a  fee.^^  And  a  direction  that  the  devisee 
shall  have  the  sole  use  of  the  estate,  and  that  at  her  death  it 
shall  go  to  -her  children,  but  if  they  are  ndt  raised,  then  to  her 
husband,  and  others,  creates  only  a  life-estate  in  the  first  devi- 
see.^^  And  a  devise  of  land  to  the  testator's  son,  without  words 
of  limitation  or  perpetuity,  except  a  provision  that  the  testator's 
wife  shall  be  master  of  one  third  of  the  estate,  during  life  and 
widowhood,  and  after  her  marriage  or  death,  "  to  be  and  belong 
to  my  aforesaid  son,"  was  held  to  create  only  a  life-estate.^*^ 

58.  The  expression  "  worldly  goods  of  all  sorts  and  kinds," 

^  Dean  v.  Nunnallj,  36  Miss.  (George)  358. 

>•  Joasey  v.  White,  28  Ga.  R.  265. 

^^  Van  Derzee  v.  Van  Derzee,  30  Barb.  331.  The  American  cases  upon  this 
point  are  too  numerous  to  be  digested  in  an  elementary  treatise,  as  they  neither 
create  or  illustrate  a  new  principle,  or  in  a  new  form,  and  are  no  guide  to  the 
determination  of  other  cases. 
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though  verj  general,  has  been  held  to  be  properly  applicable  to 
personal  estate  only.^^  But  that  and  similar  expressions,  in 
the  preamble  of  a  will,  showing  a  purpose  of  disposing  of  all 
one's  estate,  may  often  aid  the  construction  of  other  portions  of 
the  instrument,^^  and  will  have  the  effect  to  convert  a  general 
devise  of  real  estate,  without  words  of  inheritance,  into  a  fee- 
simple.^^  But  such  aids  are  resorted  to  only,  as  a  general  rule, 
where  the  language  of  the  will  is  obscure  or  ambiguous.^^  But 
general  prefatory  words  in  a  will  are  inoperative  in  themselves, 
unless  there  are  subsequent  words  which  they  aid  in  giving  a 
definite  import.^** 

54.  It  was  held,  in  a  very  late  case  in  Pennsylvania,  that 
where  the  testator  devised  all  his  estate,  real  and  personal,  to 
his  wife  for  life,  and  then  provided,  that  after  his  death  she 
should  have  full  power  to  do  with  his  property  '^  as  she  pleases," 
that  this  created  an  absolute  gift  of  the  personal  estate.^^^ 

55.  A  devise  of  one  seventh  of  the  testator's  estate  to  his  in- 
solvent son,  in  trust  for  his  children,  at  his  decease,  with  power 
to  invest  the  same  in  business  for  the  benefit  of  the  trust,  with- 
out subjecting  the  same  to  any  debts,  except  such  as  should  be 
contracted  in  the  execution  thereof,  and  providing,  that  if  the 
son  should  execute  personally  the  trust  thereby  committed  to 
him  he  should  be  allowed  a  reasonable  support  out  of  the  trust 
fund  for  his  personal  services  rendered,  was  held  to  vest  in  the 
son  no  beneficial  interest  which  was  liable  to  execution  for  his 
debts.1^ 

"'  Bradford  r.  Bradford,  6  Whart  286. 

"»  Busby  r.  Busby,  1  Dall.  226. 

^**  Clark  v.  Mikell,  8  Dessau.  168 ;  Goodricli  v.  Harding,  8  Rand.  280 ;  Wat- 
son V.  Powell,  8  Call,  806  ;  Winchester  v.  l^Igbman,  1  Har.  &  McH.  452. 

^^  Howland  v.  Union  Theological  Seminary,  8  Sand.  S.  Ct.  R.  82 ;  Davies  v. 
Miller,  1  Call,  127 ;  BeaU  v.  Holmes,  6  Har.  &  J.  205 ;  Finlay  v.  King,  8  Pet. 
6.  C.  846  ;  Olmstead  v.  Harvey,  1  Barb.  102. 

^«  Weidman  v.  MaisL,  16  Penn.  St  504. 

^  Diebl's  Appeal,  86  Penn.  St  120,  citing  in  re  Maxwell's  Will,  24  Beav.  246. 

^*  Brown  v.  Wiiliamson's  Exn.  86  Penn.  St  888.  See  also  Williams  v.  Leech, 
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56.  Aud  where  by  a  will  which  evidently  contemplated  the 
distribution  of  the  whole  of  the  testator's  real  and  personal  prop- 
erty among  his  children,  certain  real  estate  was  given  to  one 
of  them,  charged  with  the  payment  of  an  annuity  to  the  testSr 
tor's  widow,  and  sundry  payments  to  his  other  children,  it  was 
held  the  devisee  took  an  estate  in  fee-simple,  although  there 
were  no  words  of  inheritance,  and  the  will  provided  that  if  any 
of  the  devisees  should  die  unmarried,  or  without  issue,  his  or 
her  share  should  revert  to  the  testator's  general  estate.^^*  And 
in  a  very  late  case  in  the  same  state,  where  the  testator  devised 
all  his  real  and  personal  estate  to  his  widow,  "  so  long  as  die 
lives,  for  her  maintenance,"  adding,  "  she  shall  have  the  choice 
of  selling  it  or  not,  as  she  believes  best  for  her,"  and  as  *^  to  one 
third  part  of  his  estate  she  could  do  and  bequeath  to  whom  she 
pleases,"  it  was  held  to  create  an  estate  for  life  in  the  whole, 
and  the  absolute  ownership  of  one  third  .^ 

57.  But  in  a  case  ^^  where  the  testator  directed  his  executors 
to  account  for  and  pay  over  to  his  three  daughters,  half  yearly, 
'^  and  to  each  of  them,  during  their  natural  lives,  the  income  of 
their  share  of  the  residue,  and  after  the  death  of  either  then  to 

2S  Penn.  St  89,  which  was  here  held  to  hare  no  application,  unless  a  beneficial 
interest  vested  in  the  first  taker.  See  also  Holdship  o.  Patterson,  7  Watts,  547 ; 
Ashhurst  v.  Given,  6  W.  &  S.  323 ;  Norris  v.  Johnston,  5  Penn.  St  287 ;  Eyrick 
0.  Hetrick,  131  Penn.  St  488. 

^*  Schoonmaker  t7.  Stockton's  Adms.  87  Penn.  St  461.  See  also  Brown's 
Estate,  38  id.  289. 

"0  ^lasselman's  Estate,  89  Penn.  St  409. 

™  Ebddeman  v.  Haldeman,  40  Penn.  St  29.  The  argoment  of  the  ooui  by 
which  this  result  was  reached  is  entirely  sound,  if  we  consider  their  purposes, 
but  it  seems  to  us  the  facts  of  the  case  were  such  that  the  court  might  have 
regarded  the  word  ^  descent,"  with  reference  to  the  children  of  the  daughtcn, 
as  defining  the  transmisnon  of  the  estate  firom  the  testator  to  them,  and  not  firom 
the  mother  to  her  children ;  under  which  construction  the  children  would  have 
taken  as  purchasers  under  the  will,  upon  the  termination  of  the  life-estate  of 
the  mother,  and  thus  the  intention  of  the  will  would  have  been  much  more 
surely  efiected. 
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descend  and  go  to  the  child,  and  if  children,  share  and  share 
alike  ;  should,  however,  either  of  my  daughters  die,  and  leare  no 
lawful  issue,  then  such  share  or  portion  is  to  fall  back  again  to 
the  residue,  and  form  a  part  of  the  same."  It  was  held  that  the 
daughters  took  an  estate-tail  in  the  residue,  which^  by  the  statute 
of  that  state,  became  a  fee-simple. 

58.  But  in  a  later  case,^  where  the  testator  devised  one  equal 
ninth  part  of  his  estate  to  one  of  his  daughters,  during  the  term 
of  her  natural  life,  and  at  and  immediately  after  her  death,  to 
*^  her  children  in  fee,  but  if  she  should  die  without  leaving  chil- 
dren, then  to  her  brothers  and  sisters,  their  heirs  and  assis^ns  for- 
ever," and  at  the  time  the  will  was  made,  and  up  to  the  death 
of  the  testator,  she  had  no  children,  but  had  children  afterwards ; 
it  was  claimed  on  her  part  that  she  took  an  estate-tail,  but  the 
court  held  that  she  took  only  a  life-estate,  and  that  her  children 
took  the  remainder  as  purchasers  under  the  will. 

59.  And  in  another  case,^  where  the  devise  was  to  the  testa- 
tor's son,  during  his  natural  life,  and  that  of  his  present  wife, 
and  directed,  that  after  their  decease,  ^^  the  said  tract  of  land 
descend  to  their  heirs  jointly,  and  their  heirs  and  assigns  forever, 
or  to  such  of  them  as  may  be  then  living,"  it  was  held  to  create 
a  fee-simple,  in  the  first  takers,  upon  the  ground  fhat  there  was 
not  sufficient  to  control  the  natural  force  of  the  word  ^^  heirs," 
which  must,  therefore,  be  construed  as  one  of  limitation,  and  not 
of  purchase.  The  only  comment  which  it  is  needful  to  make 
upon  the  last  three  cases  is,  that  they  were  all  unquestionably 
intended  to  create  life-estates  in  the  first  devisees,  with  estates 
over  iu  remainder  in  fee ;  and  that  two  of  them,  by  a  professed, 
and,  probably,  an  actual  adherence  to  the  ^rce  of  a  technical 
rule,  were  decided  contrary  to  the  actual  intention  of  the  tes- 
tator. This  is  a  result  not  always  to  be  avoided,  but  one  always 
to  be  regretted,  and  avoided  if  possible. 


"*  Cote  r.  Von  Bonnborst,  41  Penn.  St  248. 
^  Crisweirs  Appeal,  41  Fenn.  St.  288. 
PART  n.  62 
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60.  In  another  case  the  devise  was  to  the  testator's  son  S.,  his 
^^  heirs  and  assigns  forever,"  subject  to  the  payment  of  a  sum 
of  money  to  a  daughter  of  the  testator,  adding,  *^  if,  however,  S. 
should  die  without  issue,  then  the  land  to  descend  to  and  vest  in 
three  other  sons  named,  provided  S.  should  not  make  sale  of  it, 
but  if  the  said  S.  should  sell  the  aforesaid  property,  he  may  grant 
and  assign  it  as  he  likes."  In  January  S.  and  wife,  by  deed,  pur- 
poiling  to  be  for  valuable  consideration,  sold  and  conveyed  the 
land  to  an  uncle,  who,  in  May  following,  by  indorsement  on  the 
deed,  for  a  valuable  consideration,  assigned  it  and  the  land  back 
to  S.  The  consideration  in  both  cases  was  in  fact  merely  nom- 
inal. S.  held  the  land  till  he  died,  leaving  no  issue  nor  widow, 
having  devised  the  land.  One  of  the  brothers  to  whom  the 
devise  over  was  made,  brought  ejectment  for  the  land,  and  it 
was  hbld,  that  by  the  sale  to  the  uncle  and  re-conveyance  as 
above  stated,  the  devise  over  was  defeated,  and  the  absolute 
title  vested  in  S.  which  by  his  will  passed  to  the  devisee.^ 

61.  In  Ohio,  the  devise  of  ^^  the  plantation  on  which  I  now 
live,"  was  held  sufficient  to  carry  a  fee.  Bartley^  Ch.  J.  said, 
^^  If  the  expressions  used  in  a  will,  as  descriptive  of  the  estate, 
are  general,  and  sufficient  to  comprehend  the  whole  property  or 
estate,  withoilt  any  words  of  limitation,  or  other  provision  of  the 
will  qualifying  the  interest  devised,  a  fee  in  the  land  passes."  ^ 

62.  The  present  statute  of  Massachusetts^^  provides  that 
<<  every  devise  of  land  in  a  will  made  after  the  date  prescribed, 
shall  be  construed  to  coAvey  all  the  estate  of  the  devisor  therein, 
which  he  could  lawfully  devise,  unless  it  clearly  appears  by  the 

m 

^  Bamet  v.  Deturk,  48  Fenn.  St  92.  A  devise  to  the  testotor^s  wife,  «  for 
her  use  and  comfort,  and  to  be  disposed  of  as  she  pleases,  at  or  before  her 
decease,  when  na  doabt  she  will  make  sach  disposition  of  the  same  among  our 
children  as  she  may  then  think  most  proper,"  was  held  to  create  an  absolute  feo- 
nmple,  without  any  trust  for  the  children  of  the  testator.  Kinter  v.  Jenks,  43 
Fenn.  St.  445. 

^  Thompson's  Lessee  v.  Hoop,  6  Ohio  St  480,  488. 

"•  Gen.  Stats,  ch.  92,  §  5. 
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will,  that  the  devisor  intended  to  convey  a  less  estate."  Before 
this  statute  came  in  force  there,  the  courts  held  the  rule  of  the 
English  law,  under  the  statute  of  frauds,  that  a  devise  without 
limitation  should  be  held  to  convey  only  a  life-estate,  unless  a 
difierent  intention  appeared  in  the  will.^^^  In  a  will  made  before 
the  present  statute,^  the  court  held  that  the  word  ^^  estate," 
although  accompanied  by  words  of  locality,  passed  a  fee,  unless 
controlled  by  other  parts  of  the  will. 

63.  In  a  late  case,^  the  testator  devised  one  third  part  of  a 
certain  farm  to  each  of  his  three  daughters,  conditioned  that  if 
his  executor  should  think  best  to  sell  the  farm  he  should  have 
full  power  to  do  so,  and  to  convey  the  title,  and  in  that  event 
the  daughters  should  each  be  entitled  to  receive  one  third  part 
of  the  proceeds  of  the  sale.  After  the  making  of  the  will  the 
testator  sold  the  farm  and  received  payment  for  the  same,  and 
it  was  held  the  daughters  were  entitled  to  legacies  equal  to  one 
third  the  purchase^money  paid  for  the  farm. 

^  Baker  v.  Bridge,  12  Fick.  27 ;  Godfrey  v.  Hmnplirey,  18  Pick.  5S7. 

"  Leland  &.  Adams,  9  Graj,  171.  THe  English  cases  upon  this  point  are 
here  carefully  reviewed  by  Mr.  Justice  Metcalf. 

^  Clark  V.  Packard,  9  Gray,  417.  This  is  a  very  just,  but  rather  a  forced 
eoQStruction  of  the  will,  as  it  appears  to  us. 


SECTION   VI. 

ELECTION  AND  SATISFACTION. 

1.  This  implies  that  a  derisee  or  legatee  mast  elect  to  claim  ander  the  will  or 

against  it 

2.  The  case  is  well  illustrated  bj  the  claim  of  dower  by  the  widow. 

8.  There  must  be  a  dear  repagnanoe  between  the  wiU  and  her  claim  of  dower, 
in  order  to  put  her  to  an  election. 

4.  Where  a  deyisee  elects  against  the  will,  his  devise  will  go  to  compensate  the 

devisee  thos  defiaated. 

5.  Election  in  favor  of  the  will  does  not  preclude  one  from  taking,  throngfa  another, 

against  the  wilL 

6.  One  maj  accept  one  provision  of  a  will  and  reject  another  wholly  distinct,  sed 

qnsre? 

7.  It  is  not  important  to  the  question  of  election,  whether  the  testator  knew  his 

rights. 
'  6.  The  doctrine  of  election  is  based  upon  compensation  and  not  foifeitBre. 
f  9.  But  power  in  the  testator  to  make  the  disposition  is  indispensable. 

10.  This  point  illnstmted  by  appointments  made  by  married  women. 

11.  Persons  under  disabilities  not  altogether  disqualified  from  making  election. 

12.  The  heir  not  bound  to  elect  by  an  unperfectly  executed  will. 

13.  To  create  a  case  of  election,  it  must  result  from  the  disposition  in  testator*s  own 

right ;  and  it  does  not  apply  to  a  wrong  disposition  under  a  power. 

14.  The  doctrine  of  election  does  not  apply  to  the  case  of  creditors. 

15.  Parol  evidence  not  admissible  to  show  intent  of  testator,  but  is  in  aid  of  con- 

struction. 

16.  The  will  not  construed  to  embrace  other  than  testator's  own  estate,  unless  very 

clear. 

17.  General  devise,  not  construed  to  embrace  estate  held  in  autre  droit,  if  any  other 

exists. 

18.  The  same  general  presumption  prevails  where  testator  has  only  a  reversion  or 

equity. 

19.  Provision  in  lieu  of  dower  is  a  purohase  of  that  estate,  but  not  so  as  to  share 

of  personalty. 

20.  But  the  provision  may  be  so  expressed  as  to  ezdude  the  widow  from  any 

share. 
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21.  Election  must  be  made  with  foil  knowledge,  or  not  binding. 

S8.  In  New  York  the  claim  of  dower  is  sostained,  unless  clearly  exdaded. 

SS.  The  widow  here  may  hold  ander  the  will  and  claim  dower,  uiless  dearly 

jspognant. 
£4.  Bat  if  the  widow  accept  of  proTision  dearly  in  liea  of  dpwer,  It  creates  a  bar. 

25.  ProTision  in  lien  of  dower  mast  be  paid  in  full,  with  interest. 

26.  The  general  derise  of  an  estate  carries  an  implied  exception  of  dower. 

27.  Bennndation  under  the  will  only  extends  to  the  particolar  benefit 

28.  The  ralee  of  law  applicable  to  the  subject  stated  by  Morton,  J. 

29.  The  acceptance  of  ttie  proTisions  of  the  will  presumed  becanse  more  beneficial. 

80.  The  widow  may  claim  her  share  in  andisposed  of  personalty,  while  exdaded 

from  dower. 

81.  The  bequest  of  one  half  the  estate  means  of  the  net  amount 
92.  Bales  established  in  Virginia  upon  this  subject 

.33.  The  widow's  right  of  election  is  personal,  and  not  transmissible  by  descent 

« 

34.  Late  American  cases  illastrating  the  time  when  one  may  be  pat  to  his  election. 

35.  In  most  of  the  states  provisions  of  a  statutory  nature  exist 

36.  The  doctrine  of  election  as  held  in  Fennsylyania. 

§  69.  1.  Thb  definition  of  what  is  meant  by  election  under 
a  will  may  be  thus  stated,  —  that  every  person  whom  the  instru- 
ment proposes,  in  any  particular,  to  benefit,  must  elect  whether 
he  will  claim  under  the  will  or  against  its  provisions.  This  im- 
plies, of  course,  that  the  person  thus  put  to  an  election  has  some 
rights  in  regard  to  the  same  subject,  which  he  could  maintain 
independent  of  the  will.  The  points  are  well  illustrated  by  the 
case  of  the  testator's  widow,  who  is  by  statute,  in  most  of  the 
American  states,  entitled  to  a  certain  share  of  the  personalty, 
by  waiving  the  provisions  of  the  will,  and  is  at  common  law 
•entitled  to  dower  in  her  husband's  lands,  unless  she  waive  the 
same.  If  then  there  is  a  share  of  the  personal  estate  given  her 
by  will,  or  a  bequest  is  made  expressly  or  by  dear  implication 
in  lieu  of  dower,  she  must  elect  whether  she  will  take  under  the 
will  or  not ;  and  if  she  elect  to  take  under  the  will  she  cannot 
also  claim  dower,  or  any  portion  of  the  personalty.^ 

^  Arnold  v,  Eempstead,  Amb.  466;  s.  c.  2  Eden.  287;  YillaFeal  v.  Galvay, 
Amb.  682 ;  Pearson  v,  Pearson,  1  Br.  C.  C.  292,  and  notes ;  Poller  v,  Yates,  S 
Paige,  325. 

62* 
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2.  Bat  what  will  put  the  widow  to  an  election  in  regard  to 
her  dower,  is  a  point  upon  which  there  has  been  a  good  deal  of 
discussion  in  the  English  courts ;  and  aq  it  is  one  which  is  very 
likely  to  occur  in  practice,  and  will  well  illustrate  the  general 
subject,  it  may  not  be  amiss  to  'state  the  points  which  hare  been 
decided  in  regard  to  it. 

8.  It  must  be  reasonably  clear  that  the  provisions  of  the  will 
were  intended  to  be  in  lieu  of  dower.  Thus  it  has  been  held, 
that  a  legacy  in  the  will  affords  no  ground  of  presumption  that 
it  was  intended  to  exclude  the  right  of  dower.  There  is  no 
repugnancy  between  such  a  gift  and  the  claim  of  dower  by  her.' 
The  right  to  dower  being  a  clear  legal  right,  it  has  been  consid- 
ered that  the  will  itself  ought  to  contain  some  provision  incon- 
sistent with  such  claim  or  right.^  In  Fuller  i;.  Yates  ^  the  rule 
is  thus  stated  :  "  The  right  of  dower  being  a  legal  right,  the  wife 
cannot  be  deprived  of  it  by  a  testamentary  disposition  in  her 
favor,  so  as  to  put  her  to  an  election,  unless  the  testator  has 
manifested  his  intention  to  deprive  her  of  her  dower,  either  by 
express  words  or  necessary  implication.''  The  gift  of  an  annui- 
ty to  the  widow,  although  charged  upon  all  the  testator's  prop- 
erty, and  all  the  real  estate  is  given  to  another  person,  will  not 
be  sufficient  to  put  her  to  her  election  between  the  annuity  and 
the  claim  of  dower .^  And  it  was  here  held,  that  even  the  gift  of 
a  portion  of  the  real  estate  to  the  widow  for  life  will  not  be 
sufficient  to  put  her  to  an  election.  In  the  late  case  of  Bending 
V.  Bending,®  this  point  is  examined  at  great  length,  and  the  con- 

*  2  Story,  Eq.  Jur.  §  1088 ;  French  v.  DaTies,  2  Ves.  Jr.  572,  577 ;  Law- 
rence v.  Lawrence,  2  Vern.  865 ;  Greatorex  v.  Carey,  6  Vesey,  615 ;  Sataon  v, 
Kitton,  Free.  Ch.  851 ;  Foster  v.  Cook,  8  Br.  Ch.  C.  847 ;  Fuller  v.  Yates,  8 
Paige,  825. 

*  Btrmingliam  v.  Kirwan,  2  Scb.  &  Lef.  444, 452, 458 ;  Harriflon  v.  Hairiion,  1 
Keen,  765,  where  the  question  is  discussed  at  length  by  Lord  Langdale. 

*  8  Paige,  825,  328,  829. 

*  Holdich  V.  Holdich,  2  T.  &  Coll.  18,  21,  22. 

*  8  Kay  &  Johns.  257. 
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elusion  reached^  that  the  law  of  the  Court  of  Chancery  at  the 
present  day  is  that  laid  down  by  Lord  Redesdale^  that  if  you 
find  anything  in  the  will  which  is  inconsistent  with  the  asser- 
tion on  the  widow's  part,  of  her  right  to  have  one  third  of  the 
land  set  out  by  metes  and  bounds,  that  raises  a  case  of  election. 
The  rule  laid  down  by  Lord  Tkurlow^  in  Foster  v.  Cook,^  is 
that  where  the  testator  says,  ^^  I  give  all  my  estate,"  he  does  not 
mean  to  give  his  wife's  estate,  which  her  right  of  dower  is. 
And  Lord  Alvanley^  in  Strahan  t;.  Sutton,^  intimates  an  opinion 
that  there  must  appear  from  the  will  a  clear  purpose  not  to  give 
the  devise  in  addition  to  the  dower,  in  order  to  put  the  wife  to 
her  election.  And  Lord  St,  Leonards^  when  Chancellor  of  Ire- 
land, in  Hall  v.  Hill,^^  held,  that  to  put  the  wife  to  her  election 
there  must  be  a  clear  repugnance  between  the  devise  to  the  wife 
and  her  right  to  have  dower  set  out  by  metes  and  bounds.  And 
this  may  now  be  regarded  as  the  settled  rule  of  the  English 
equity  law  upon  the  subject.^^ 

'  Birmingham  v.  Earwan,  2  Sch.  &  Le£  444,  449. 

•  3  Br.  C.  C.  847. 

•  8  Veaey,  249. 

»  1  Dm.  &  War.  94,  107. 

"  Ellis  V,  Lewis,  8  Hare,  810;  Opinion  of  Wigram^  V.  C,  id.  818,  315; 
Ghalmers'^v.  Storil,  2  Y.  &  B.  222 ;  Dickson  v.  Robinson,  Jac.  508  ;  Roberts  v. 
Smith,  1  S.  &  Stu.  518;  Gibson  «.  Gibson,  1  Drew.  42.  The  question  of  what 
will  be  sufficient  to  put  the  dowress  to  her  election,  is  discussed  in  numerous 
other  cases,  but  the  decisions  all  tend  to  confirm  the  doctrines  which  are 
stated  in  the  text.  Thompson  v.  Nelson,  1  Cox,  447 ;  Dowsou  v.  Bell,  1  Keen, 
761 ;  Miall  v.  Brain,  4  Madd.  119 ;  Butcher  v.  Kemp,  5  Madd.  61 ;  Roadley  v, 
Dixon,  8  Russ.  192 ;  O'Hara  v.  Chaine,  1  J.  &  Lat»  662;  Grayson  v,  Deakin, 
8  DeG.  &  Sm.  298.  The  power  of  leasing,  in  the  trustees,  has  been  held  to  be 
inconastent  with  a  claim  on  the  part  of  the  widow  to  have  the  dower  set  out  by 
metes  and  boimds.  Parker  t;.  Sowerby,  1  Drew.  488 ;  s.  c.  4  DeG.,  M.  &  G.  821, 
overruling  Warbutton  v.  Warbutton,  2  Sm.  &  Gif.  168 ;  Reynard  v.  Spence, 
4  Beav.  108  ;  Taylor  v.  Taylor,  1  Y.  &  C.  C.  C.  727 ;  Pepper  t;.  Dixon,  17  Sim. 
200.  But  a  power  of  sale  does  not  put  the  widow  to  an  election,  as  the  sale 
may  be  made  subject  to  the  right  of  dower.  Ellis  v.  Lewis,  3  Hare,  310 ;  Gib- 
son v.  Gibson,  1  Drew.  42.    Any  direction  of  the  testator  which  will  be  suffi- 
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4.  Aud  the  same  rule  applies  where  the  testator  assumes  to 
dispose  of  any  other  estate,  or  interest,  which  of  right  belongs 
to  any  devisee  or  legatee  onder  the  will.  Such  devisee  or  lega- 
tee  must  elect  either  to  take  under  the  will  or  against  it.  And 
if  he  elects  against  the  will,  his  provision  in  the  will  will  often 
go  in  equity  to  compensate  the  parfy  disappointed  of  liis  be- 
quest by  such  election.  As  where  the  testator  had  two  acres, 
one  in  fee-simple  and  one  in  fee-tail,  and  devised  the  fee-simple 
to  him  who  was  issue  in  tail,  and  the  fee-tail  to  another  son. 
The  issue  in  tail  elected  to  enter  upon  the  estate  in  tail,  and 
thus  defeated  the  devisee  of  that  acre,  who  applied  to  the  Court 
of  Chancery  to  give  him  the  acre  devised  to  his  brother,  on  tlie 
ground  that  his  father  intended  something  for  him,  and  it  was 
so  decreed.^ 


cient  to  put  the  widow  to  her  electi(m>  as  to  part  of  the  estate,  will  be  extended 
to  the  whole.  Miall  v.  Brain,  supra,  and  other  cases  cited  above.  It  is  a  point 
considerably  contested  whether  a  devise  to  the  widow  and  others,  equaUy  to  be 
divided,  will  exclude  dower  and  put  the  widow  to  her  election.  The  better 
opinion  seems  to  be  that  it  will.  Chahners  v.Storil,  2  Y.  &  B.  222 ;  Dickson 
V.  Robinson,  Jac.  503 ;  Boberts  v.  Smith,  supra;  Reynolds  v.  Torin,  1  Russ.  129. 
There  seems  to  have  been  some  difference  of  opinion  how  far  a  rentn^harge  will 
put  the  widow  to  an  election.  Lord  Hardwkke  held,  in  the  earlj  case  of  Pitts 
V.  Snowden,  1  Br.  C.  C.  292,  n.,  that  it  did  not  have  that  effect.  There  were 
some  later  cases  which  held  the  contrary.  Arnold  v.  Kempstead,  Amb.  466 ;  s.  c 
2  Eden.  237 ;  Yillareal  v.  Lord  Galway,  Amb.  6S2 ;  1  Br.  0.  C.  292,  n.  But 
Pearson  v,  Pearson,  1  Br*  C.  C.  292 ;  Foster  v.  Cook,  8  Br.  C.  C.  347 ;  French 
V.  Davies,  2  Yes.  Jr.  572,  and  several  recenl  cases,  confirm  the  former  view. 
Miall  V.  Brain,  supra ;  Hddich  v,  Uoldich,  2  Y.  &  C.  C.  C.  IS ;  Lowes  v.  Lowes, 
5  Hare,  501.  It  seems  settled,  therefore,  that  an  annuity  charged  on  real  estate 
will  not  put  the  dowress  to  her  election.  The  dower,  when  barred,  enures  for 
the  benefit  of  the  estate.    1  Jarman,  439. 

"  Anon.  Gilbert's  Cases  in  £q.  15 ;  Kitson  r.  Kitson,  Plrec  in  Ch.  851 ; 
Jenkins  v.  Jenkins,  Belt's  Sup.  to  Yesey,  250 ;  Cookes  v,  Hellier,  1  Yesey,  Sen. 
234 ;  Chetwynd  v.  Fleetwood,  1  Br.  P.  C.  800 ;  Bor  o.  Bor,  8  id.  167 ;  Church- 
man p.  Harvey,  Amb.  335 ;  Forrester  v.  Cotton,  1  Eden.  532 ;  Hoare  o.  Barnes, 
8  Bn  C.  C.  316 ;  Blake  v.  Bunbury,  4  id.  21 ;  8.  c.  1  Yes.  Jr.  514 ;  Finch  v. 
Finch,  4  Br.  C.  C.  38 ;  A'^histler  v.  Webster,  2  Yes.  Jr.  867 ;  Wilson  v.  Tonros- 
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5.  But  the  doctrine  of  election  and  satisfaction  does  not  pre- 
clude a  party  from  accepting,  through  another,  property  or 
estate  which  such  person  obtains  in  opposition  to  the  will,^^  as 
where  one  claims  curtesy  in  land  which  his  wife  held  in  opposi- 
tion to  a  will  under  which  he  obtained  benefits,^  or  where  one 
deriyed  an  estate  from  his  co-heiress,  although  compelled  to  re- 
nounce his  own  share  to  receive  the  provisons  made  for  him  in 
the  wUl.w 

6.  Sir  William  Grant,  M.  B.,  defines  election  thus :  ^^  Where 
one  legatee  under  a  will  insists  upon  something  by  which  he 
would  deprive  anotlier  legatee  under  the  same  will  of  the  bene- 
fit to  which  he  would  be  entitled,  if  the  first  legatee  permitted 
the  whole  will  to  operate."^  And  it  is  here  held  that  a  legatee 
or  derisee  may  elect  to  renounce  one  gift  under  the  will  and 
retain  another  which  is  wholly  distinct  from  it.  But  where  an 
annuity  is  given  to  a  person  and  a  leasehold  house  also,  where 
the  rent  reserved  was  more  than  the  value  of  the  house,  it  was 
held  the  legatee  could  not  accept  the  annuity  and  reject  the 
house,  but  must  accept  the  benefit  cum  onere.^^  It  seems  doubt- 
ful how  far  the  different  provisions  of  a  will  can  be  regarded  as 
wholly  distinct.^^ 

7.  And  it  seems  that  the  rule  applies  to  contingent  as  well  as 
to  vested  interests,^^  and  to  reversionary  and  remote  interests  as 

lljBttd,  id.  693  ;  Wilflon  v.  Moant,  S  Yesey,  191 ;  Earl  of  Darlington  v,  Pulteney, 
id.  8S4 ;  Bloont  v.  Bestland,  5  Vesej,  515 ;  Rich  v.  Cockell,  9  Yesey,  869 ; 
Thelliuson  v.  Woodford,  13  Yesey,  209 ;  Lord  Rendlesham  v.  Woodford,  1  Dow, 
249 ;  Welby  v.  Welhy,  2  Y.  &  B.  1S7 ;  Green  v.  Green,  2  Mer.  86 ;  Abdy  v. 
Gordon,  3  Baas.  278 ;  Holdich  v.  Holdich,  2  Y.  &  C.  18 ;  Nottley  v.  Palmer,  2 
Drew.  93 ;  Schroder  v.  Schroder,  Kay,  578-586. 

"  Cavan  V.  Pulteney,  2  Yes.  Jr.  544 ;  s.  c.  3  Yesey,  884. 

"*  Wilaon  V,  Wilaon,  1  DeG.  &  Sm.  152. 

^  Andrew  v.  Trinity  Hall,  9  Yesey,  525,  538,  534 ;  Moffett  v.  Bates,  8  Sm.  & 
Gif.  468  ;  Warren  v.  Bndall,  1  Johns.  &  H.  1. 

"  Talbot  V.  Radnor,  3  My.  &.  K.  252 ;  post,  pi.  27,  and  notes. 

"  Lord  Loughborough,  Chancellor,  in  Wilson  v.  Townshend,  2  Yes.  Jr.  693, 
696,  697. 
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well  as  those  more  immediate.^^  And  it  makes  no  difference 
whether  the  interest  or  estate  which  has  been  disposed  of  under 
the  will,  and  which  was  not  in  the  power  of  the  testator,  was 
supposed  by  the  testator  to  belong  to  him  or  not.  The  court 
will  not  speculate  upon  that  point,  as  nothing  can  be  more  dan- 
gerous than  for  a  court  to  speculate  upon  what  the  testator 
would  or  would  not  have  done,  if  he  had  known,  or  had  not 
known  a  particular  thing. ^^ 

8.  Some  question  has  been  made  whether  the  principle  gov- 
erning the  cases  of  election  is  that  of  forfeiture  or  compensa- 
tion. The  strong  current  of  authority,  and  especially  of  the  later 
cases,  seems  to  be  in  favor  of  compensation.^  It  is  now  re- 
garded as  the  settled  rule  of  equity  law  that  the  doctrine  of 
election  only  extends  to  compensation  to  such  party  as  other- 
wise would  wholly  fail  of  an  intended  benefit  under  the  will.*^ 
There  are,  however,  some  names  of  high  authority  which  have 
been  thought  to  favor  the  extension  of  the  rule  to  an  absolute 
forfeiture.^ 

9.  But  it  seems  that  personal  competency  in  the  testator  to 
make  the  disposition  is  indispensable  to  create  a  case  which 
will  compel  the  beneficiaries  under  the  will  to  make  the  election. 
Thus,  an  infant,  having  neither  the  Capacity  or  the  power  to  act 

"  VTebb  V.  Shaflesbury,  7  Vesey,  480 ;  Wilaou.  v.  Townsbend,  2  Ves.  Jr.  69S. 
This  is  doubted  hy  Lord  Hardwicke  in  Bor  v.  Bor,  3  Br.  P.  C  TomL  167, 178,  n.; 
but  seems  clearly  established.  Graves  v.  Forman,  cited  in  8  Vesey,  67.  See 
also  Mahon  v.  Morgan,  6  Ir.  Jar.  178  ;  1  Jarm.  441. 

*»  Lord  AlvanUy,  in  Whistler  v.  VTebster,  2  Ves.  Jr.  867 ;  Thellusson  ».  Wood- 
ford, 18  id.  209 ;  Welby  v.  Welby,  2  V.  &  B.  187 ;  post,  pi.  21  and  notes. 

*  1  Jarman,  417 ;  Webster  v,  Milford,  2  £q.  Cas.  Ab.  862,  pi.  11 ;  Lewis  v. 
King,  2  Br.  C.  C.  600 ;  Freke  v.  Lord  Barrington,  8  id.  274 ;  Blake  v,  Banbnrj, 
1  Ves.  Jr.  514  ;  Ward  v.  Baugh,  4  id.  628 ;  Dashwood  v.  Peyton,  18  Vesey,  27, 
49  ;  Tibbits  v.  Tibbits,  Jac.  817. 

^  2  Story,  £q.  Ju.  §  1085,  and  cases  cited. 

"  Lord  Langdale^  M.  R.,  in  Greenwood  v.  Penny,  12  Beav.  408;  Lord 
Eldon,  Chancellor,  in  Green  v.  Green,  2  Mer.  86 ;  s.  c.  19  Vesey,  665.  But  this 
case  turned  upon  the  distinction  between  a  deed  and  a  will,  and  his  lordship 
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in  regard  to  real  estate,  under  the  former  Eaglish  statute,  his 
attempted  disposition  of  real  estate  to  any  partj  will  not  com- 
pel one  receiving  a  benefit  under  the  will  from  personalty,  to 
make  an  election  to  abandon  such  real  estate,  against  which  he 
has  a  claipd.^ 

10.  And  the  same  rule  applies  in  case  of  coverture.  If,  there- 
fore, the  wife,  having  a  testamentary  power,  makes  an  appoint- 
ment by  will  in  favor  of  her  husband,  and  by  the  same  will  pro- 
fesses to  bequeath  personal  estate,  to  which  her  power  does  not 
extend,  to  another,  the  husband  may  take  the  benefit  appointed 
to  him,  and  also  defeat  the  intended  bequest  of  the  other  prop- 
erty, by  means  of  his  marital  rights,^ 

11.  It  seems  to  be  settled  by  the  more  recent  decisions  in  the 
English  courts,^  that  femes  covert,  and  others  under  disabili- 
ties, may  make  an  election  under  a  wilt,  which,  after  being  acted 
upon  by  other  parties,  will  be  upheld  by  courts  of  equity.  The 
question  is  discussed  very  much  at  length,  and  the  cases  exten- 
sively reviewed,  by  Sir  William  Page  Wood,  V.  C,  in  the  case 
last  cited,  and  the  conclusion  to  which  this  eminent  judge  came 
was,  that  a  married  woman  can  elect,  so  as  to  affect  her  interest 
in  real  estate,  without  deed  acknowledged  according  to  the* 
requisite  formalities  of  the  statute ;  and  that  where  she  has,  in 
fact,  made  such  election,  upon  which  other  parties  have  acted, 
the  court  can  order  a  conveyance  accordingly,  the  ground  of 
such  order  being  that  no  married  woman  shall  avail  herself  of 
benefits  arising  from  a  fraud.  In  discussing  the  subject  the 
learned  judge  relied  upon  Savage  v.  Poster,^  and  Gretton  v. 


did  recognize  the  doctrine  of  compensation  in  Ker  v.  Wauchope,  1  Bligh.  I. 
See  also  Ranclifie  t;.  Parkyns,  6  Dow,  149.  And  the  doctrine  of  compensation 
is  recognized  as  the  settled  doctrine  of  the  court,  in  Schroder  v.  Schroder, 
K!ky,  578. 

*^  Hearle  v.  Greenbank,  1  Yes.  Sen.  298. 

»*  Rich  V.  Cokell,  9  Vesey,  869. 
j   "  Barrow  p.  Barrow,  4  Kay  &  J.  409. 

«  9  Mod.  35. 
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Haward,^  as  fully  recognizing  the  role  upon  which  he  acted ; 
and  he  maintained  that  the  views  of  Lord  Eldon,  in  Jackson  tr. 
Hobhouse,^  when  properly  considered,  could  not  fairly  be  re- 
garded as  impugning  the  doctrine  for  which  he  contended. 
Notwithstanding  the  earlier  cases  hare  seemed  to  lean  to  some 
extent  in  the  opposite  direction,^  the  rule,  as  declared  by  Sir 
TFl  P.  Woody  is  so  just  and  reasonable,  that  we  should  feel  sur- 
prised if  it  did  not  maintain  its  ground.  The  cases  of  Lassence 
i;.  Tierney^  and  Field  v.  Moore,**  are  here  explained  and  made 
consistent  with  the  decision  of  the  learned  judge. 

12.  Where  the  law,  as  under  the  former  English  statute,  re- 
quires greater  formalities  in  a  will  disposing  of  real  than  of  per- 
sonal estate,  and  the  will  is  not  executed  with  all  requisite  form 
to  pass  real  estate,  but  is  valid  to  pass  personal  estate,  and 
gives  a  legacy  to  the  heir,  and  also  professes  to  dispose  of  some 
of  the  real  estate  away  from  the  heir,  it  will  not  be  sufficient  to 
put  him  to  his  election,^  unless  the  legacy  is  given  upon  the 
express  condition  that  he  will  confirm  the  disposition  in  regard 
to  the  realty.® 

13.  It  seems  clear,  that  to  constitute  a  case  of  dection,  there 
must  be  an  actual  disposition  of  property  belonging  to  the 
person  who  is  to  be  put  to  his  election.    And  the  fact  that  the 

testator  declares  that  he  gives  property  to  one,  supposing  thai 

— 

"  1  Swanst  409. 

•  2  Mer.  4S8. 

*  Frank  v.  Frank,  S  My.  &  Cr.  171  ;  Wall  v.  WbH,  15  Sim.  619.  The 
reasons  of  tbe  doctrine  are  presented  with  great  force  in  Wilson  v.  Lord  Town»- 
hend,  2  Yes.  Jr.  698,  696,  697.  The  ordinary  mode  of  enforcing  an  election  hy 
4narried  women  in  the  Court  of  Chancerj  is  by  reference  to  the  Master  to  deter* 
mine  whether  it  will  be  advantageous  to  her  to  do  sa  But  in  a  clear  case 
it  will  be  decided  without  such  reference.  Lord  Loughborough^  CbanceUor,  in 
Vnison  V.  Townshend,  supra. 

*^  1  McNaghten  v.  Gordon,  $51. 

«  19B€av.  176. 

"  Bttckeridge  v.  Ingran^^  2  Yes.  Jr.  652. 

"  Broughton  v.  Broughton,  2  Yes.  Sen.  12. 
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Other  property  will  go  by  descent  to  another,  when  in  fact  the 
property  goes  by  descent  to  the  very  person  to  whom  the  be* 
qnest  is  made,  unless  the  bequest  is  made  conditional  upon  such 
descent  as  the  testator  expected,  will  not  create  a  ease  of  elee* 
tion.^  There  must  be  some  of  the  testator's  own  property  given 
to  one  whose  property  by  the  same  will  is  given  to  another,  so 
that  if  the  former  legatee  elects  to  hold  his  own  property,  that 
which  was  bequeathed  to  him  may  be  taken  to  compensate  the 
one  to  whom  his  property  was  intended  to  be  given.^  And  the 
doctrine  does  not  apply  where  the  testator  merely  gives  property 
under  a  power  to  persons  not  within  the  range  of  appointment, 
and  at  the  same  time  gives  the  property,  which  he  might  have 
given  to  such  persons,  to  others  to  whom  the  first  power  applied.^ 

14.  The  doctrine  does  not  apply  to  creditors,  who  may  hold 
all  which  is  appropriated  by  the  testator  for  the  payment  of 
debts,  and  in  addition  to  this  they  may  also  insist  upon  their 
lien  upon  all  other  property,  which  is  liable  for  debts,  notwith- 
standing its  appropriation  by  the  will  to  other  purposes.^ 

15.  As  an  election  depends  upon  the  purpose  of  the  testator, 
and  whether  be  intended  the  devisee,  upon  accepting  the  pro- 
visions of  the  will,  to  acquiesce  in  all  the  other  provisions  of  the 
instrument,  it  has  often  been  made  a  question,  how  far  parol 
evidence  was  admissible  to  show  such  intuition.  It  is  undeni- 
able that  parol  evidenoe  is  receivaUe,  to  the  same  extent,  as  in 
other  cases,  in  aid  of  the  construction  of  written  instruments, 
1.  e.  to  show  the  condition  of  the  subject-matter,  and  the  sur- 
rounding circumstances,  so  far  as  to  place  the  court  in  the  posi- 
tion of  the  testator.^    But  the  intent  must  appear  by  the  words 

^  Ijaagslow  V.  LaDgBlow,  21  BesT.  552. 

^  1  Jarmao,  422. 

»  Be  Fowlftr'p  Trusta,  27  Bear.  862. 

'  Kidney  v.  Gonmiuiker,  12  Yesey,  136 ;  Clark  v.  Goise,  2  Y^s.  Sen.  617 ; 
Deg  v.  Deg,  2  P.  Wms.  412. 

*  Lady  Cayan  9.  Fnlteney,  2  Yes.  Jr.  544 ;  s.  C.  8  Yos.  8S4.  Sm  here  the 
distinction  between  a  conctition  and  roch  election  Sf  CQurli  of  equity  compeL 
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of  the  will,  with  the  aid  of  allowable  coustruction,  or  it  cannot 
be  regarded  in  determining  the  question  of  election.^ 

16.  And  it  seems  to  be  entirely  well  settled,  that,  in  order  to 
put  a  party  to  an  election,  it  must  be  entirely  clear  that  the  tes- 
tator intended  to  include  the  property,  upon  which  such  party 
has  a  legal  claim  independent  of  the  will,  in  the  dispositions 
made  by  such  instrument.  If  the  provisions  of  the  will  can 
have  any  reasonable  construction,  without  including  property 
not  exclusively  the  testator's,  they  will  receive  such  construction ; 
as  where  the  testator  devised  all  his  funded  property  or  estate  to 
trustees,  for  his  wife  for  life,  and  afterwards  for  the  payment  of 
legacies,  it  was  held  not  to  include  stocks  standing  in  the  name 
of  the  testator  and  his  wife,  but  that  the  wife  would  take  those 
by  survivorship.^  But  this  rule  of  construction  has  not  always 
prevailed,^^  and  its  application  must  depend  much  upon  the 
circumstances  of  each  case. 

17.  And  a  general  devise  of  the  testator's  real  estate  will  only 
extend  to  such  estate  as  he  holds  in  his  own  right.^^  But  where 
the  devise  refers  to  a  particular  locality,  and  the  testator  has  no 
estate  in  that  locality  which  he  holds  exclusively  in  his  own 
right,  it  may  be  construed  as  intended  to  apply  to  estates  of 
which  he  was  seised  in  the  right  of  another.^  And  the  same 
rule  of  construction  will  extend  to  the  devise  of  an  estate  which 
the  testator  holds  jointly  or  in  common  with  another.     His 

^  own  interest  will  be  supposed  to  have  been  intended,  unless  it 

»  Blake  v.  Bunbary,  1  Yes.  Jr.  514 ;  Stratton  v.  Best,  1  Yes.  Jr.  2S5  ; 
Butter  v.  Maclean,  4  Yes.  581 ;  Pole  v.  Ld.  Somers,  6  Yes.  809 ;  Dmce  o.  Denni- 
son,  id.  8S5 ;  Doe  v.  Chichester,  4  Dow,  65,  76,  89,  90 ;  Clementson  v.  Gandy, 
Keen,  809 ;  Dixon  v.  Samson,  2  Y.  &  ColL  566. 

•  Dummer  v.  Htcher,  2  M7.  &  K.  262 ;  s.  c.  5  Sim.  85  ;  Crabb  v.  Crabb,  1 
My.  &  K.  511 ;  Blommart  v.  Player,  2  Sim.  &  Stu.  597;  Parker  o.  Carter,  4 
Hare,  400 ;  Smith  v.  Lyne,  2  Y.  &  C.  C.  C.  845  ;  Seaman  v.  Woods,  24  BeaT. 
872,  381. 

^  Shuttleworth  v.  Greaves,  4  My.  &  Cr.  85. 

«  1  Jarman,  426 ;  Timewell  v,  Perkins,  2  Atk.  102.  • 

*  Bead  v.  Crop,  1  Br.  C.  C.  492 ;  s.  c.  Cox,  M.S.  1  Swanst  402  and  n. 
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is  very  clear  he  intended  also  to  dispose  of  the  whole  prop- 
erty.^ But  where  the  testator  uses  the  expression  '^  all  that  my 
messuage,  tenement,"  &c.  '^  at  A,"  it  has  been  held  to  embrace 
the  entire  title,  although  the  testator  owned  only  the  moiety.^ 
But  it  seems  to  us,  that  upon  the  most  approved  rules  of  con- 
struction, such  general  terms  ought  not  to  be  construed  as  extend- 
ing beyond  the  interest  of  the  testator,  at  the  time  the  will 
becomes  operative. 

18.  Wliere,  therefore,  the  testator  devises  an  estate  in  which 
he  has  only  a  reversionary  interest,  it  will  be  regarded  as  prima 
facie  his  intention  to  have  the  will  operate  only  upon  his  re- 
versionary interest.  But  if  he  makes  limitations  and  confers 
powers,  which  could  never  become  operative,  or  would  have  no 
rational  meaning,  except  with  reference  to  the  creation  of  a 
present  interest,  the  devise  will  be  construed  as  intended  to 
embrace  the  entire  estate.^  And  &  similar  question  may  arise, 
where  the  testator  is  owner  of  the  estate  subject  to  encum- 
brances.*^ 

19.  It  seems  that  where  a  provision  is  made  for  the  widow, 
in  lieu  of  dower  and  thirds,  or  of  all  othqr  claim  upon  the  es- 
tate, that  this  will  only  extend  to  put  her  to  her  election  as  to 
that  portion  of  the  estate  which  is  effectually  disposed  of  by  the 
will.  If  therefore  the  disposition  of  the  personal  estate  becomes 
inoperative,  in  consequence  of  the  incapacity  of  the  legatee  to 
take,  or  for  any  other  cause,  the  widow  will  pot  be  precluded 
from  claiming  her  share  under  the  statute  of  distributions.*'^ 
But  as  to  the  dower  the  rule  is  different.    Where  the  testator 

^  Padbuiy  o.  Clark,  2  Mac.  &  Gor.  298 ;  Fitzaimons  v.  Fitzsimons,  6  Jur. 
ir.  B.  641.     See  also  Swan  v.  Holmes,  19  Beav.  471. 

•  Welby  17.  Welby,  2  V.  &  R.  187 ;  Wintour  v.  Clifton,  21  Beay.  447 ; 
Uflticke  V.  Peters,  4  Ejiy  &  J.  437. 

^  Stephens  v,  Stephens,  S  Drew.  697 ;  s.  o.  1  DeG.  &  J.  62. 

'  Pickering  v.  Lord  Stamford,  2  Yes.  Jr.  272,  581 ;  s.  c.  3  Yes.  332,  492. 
Hot  a  declaration  to  this  effect  in  a  settlement  will  effectually  bar  the  widow. 
Gorlj  V.  Garly,  S  CL  &  Fin.  748 ;  Druce  v,  Denison,  6  Yes.  385 ;  Norcott  v. 
Gordon,  14  Sim.  258.    . 
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giTes  the  widow  an  equivalent  in  lieu  of  dower,  he  is  regarded 
as  having  purchased  that  right  for  the  benefit  of  the  estate,  and 
her  right  will  not  revive,  upon  any  failure  of  the  testator  to 
make  an  effective  disposition  of  it.^ 

20.  But  where  the  will  contains  a  proTision  for  the  widow,  in 
lieu  of  all  other  claim  upon  the  estate,  it  will  exclude  all  daim 
on  her  part  to  any  share  in  any  undisposed  of  portion  of  tb« 
estate,  which  results  from  the  deficiency  of  the  will,  and  not 
from  the  failure  of  any  attempted  disposition  of  the  estate  to 
take  effect  in  the  manner  contemplated  by  the  testator.^  The 
distinction  between  this  and  the  last  rule  stated,  seems  to  be 
founded  upon  the  ground  that  the  exclusion  of  the  widow,  in 
the  former  case,  is  conditioned  upon  the  provisions  of  the  will 
becoming  effective,  and  in  the  other  that  they  are  made  absolute 
and  independent  of  all  condition. 

21.  It  is  proper  to  remember  that  in  order  to  bind  any  person 
1>y  an  election,  it  is  requisite  to  show  that  it  was  made  with  full 
knowledge  of  all  the  facts  affecting  the  question,  including  the 
rights  of  the  person  in  question.  And  if  made  under  any  mis- 
take, misapprehension,  or  ignorance,  it  will  not  be  valid.^  And 
txxj  person  having  made  an  election  without  such  fiill  knowl- 
edge and  understanding  will  be  entitled  to  elect  again*^ 

22.  The  cases  in  the  American  courts,  where  the  doctrine  of 
election  came  in  question,  are  very  numerous,  and  a  majority 
of  them  have  reference  to  dower.  Thus  in  New  York  it  is  held 
that  the  claim  of  dower  is  to  be  favored,  and  that  the  presump- 

• 

*  1  Jannan,  440. 

*  Lett  V.  Randall,  3  Sm.  &  Gif.  83. 

**  Wake  V.  Wake,  1  Yes.  Jr.  335 ;  Reynard  v.  Spence,  4  Beav.  109 ;  Ed- 
wards V.  MoiigaD,  IS  Price,  782 ;  s.  c.  McLel.  541 ;  s.  c.  1  Bli.  n.  s.  401 ;  Brice 
V.  Brice,  2  Moll.  21 ;  Wintour  v,  Clifton,  21  Beav.  447 ;  Kidney  v,  CoiuanakM*, 
12  Yes.  186. 

"  Padbary  v.  Cixfk,  2  M.  &  6.  298,  306 ;  Brice  v.  Brice,  2  MolL  21.  See 
also,  upon  the  general  question  as  to  what  constitates  a  valid  election,  Worthing 
ton  V.  Wigington,  20  BeaT.  67 ;  DElon  v.  Parker,  1  Swanst  359, 882;  Rutledge 
V.  RuUedge,  1  Dow  &  CL  331 ;  Harris  v.  Watkins,  2  Kay  &  J.  473. 
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tion  is  that  any  provision  in  the  will  is  matter  of  bounty,  and 
was  not  intended  to  be  in  lieu  of  dower,  unless  so  expressed,  or 
there  is  some  clear  implication  to  that  effect.^  And  although 
there  be  a  devise  to  the  widow  of  greater  value  than  her  dower, 
it  carries  no  presumption  that  it  is  intended  in  lieu  of  dower .^ 

23.  It  has  been  held  in  this  state  that  a  legacy,^  or  a  charge 
for  support,^  or  any  provision  for  the  wife  in  the  will,  that  is  not 
absolutely  inconsistent  with  the  claim  of  dower,  will  not  make 
a  case  calling  upon  the  widow  for  an  election.^  In  this  last 
case  it  was  held,  that  a  devise  of  the  whole  estate  to  the  widow 
for  life,  with  remainder  to  others,  was  not  a  provision  in  lieu  of 
dower,  but  that  the  widow  might  take  one  third  of  the  estate, 
as  dowress,  and  the  remainder  as  devisee.  And  the  claim  of 
dower  is  not  barred  in  such  case  by  the  foreclosure  of  a  mort- 
gage executed  by  the  husband  alone,  during  coverture,  and  a 
sale  under  the  decree,  notwithstanding  the  widow  was  made  a 
party  to  the  bill,  and  it  was  alleged  she  claimed  some  interest 
in  the  premises. 

24.  But  if  the  widow  accept  of  anything  whatever  in  lieu  of 
dower,  she  is  thereby  barred,  and  this  may  be  pleaded,  either  at 
law  or  in  equity .^^  But  to  have  this  effect  it  must  appear  to 
have  been  the  manifest  intention  of  the  testator  that  it  should 
be  received  in  lieu  of  dower .^ 

25.  The  widow's  relinquishment  of  dower  is  viewed  as  a 
valuable  acquisition  to  the  estate,  and  therefore  the  equivalent 


"  Laaber  v.  Lasher,  13  Barb.  106 ;  Leonard  v,  Steele,  4  id.  20. 

■"  Havens  v.  Hayens,  1  Sanf.  Ch.  824 ;  Mills  v.  Mills,  2S  Barb.  454. 

'*  Adsit  V.  Adstt,  2  Johns.  Ch.  44S. 

*  Smith  V.  Einskem,  4  Johns.  Ch.  9. 

**  Lewis  V.  Smith,  5  Seld.  502 ;  S.  P.  4  Kent,  Comm.  5S ;  Adsit  v.  Adsit,  2 
Johns.  Ch.  448 ;  Wood  v.  Wood,  5  Paige,  596  ;  Fuller  v.  Yates,  8  Paige,  825  ; 
Sanford  v.  Jackson,  10  id.  266  ;  Bull  v.  Church,  5  Hill,  206  ;  Mills  v.  Mills,  28 
Barb.  454. 

"  Larrabee  v.  Van  Alstyne,  1  Johns.  807;  Jones  v.  Powell,  6  Johns.  Ch.  194. 

**  Jackson  v.  Churchill,  7  Cowen,  287. 
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must  be  paid' in  fall,  even  where  other  legacies  have  to  abate.'* 
And  in  such  a  case  the  widow  is  entitled  to  interest  upon  a 
legacy  given  in  lieu  of  dower,  from  the  death  of  the  testator,  it 
being  regarded  as  an  alimentary  stipend.^  But  a  bequest  will 
not  operate  to  bar  dower  until  accepted.^  The  fact  that  pro- 
vision in  lieu  of  dower  has  not  been  fully  paid  will  not  defeat 
its  effect,  as  a  bar  of  dower,  if  it  has  been  accepted  as  such.^ 
Part  payment  of  a  legacy  in  lieu  of  dower  and  the  recovery  of 
a  judgment  for  the  balance,  will  be  an  effectual  bar.^  The 
widow  is  barred  from  the  time  of  her  election,  as  well  at  law  as 
in  equity .•* 

26.  This  question  is  carefully  examined  by  Denio^  Ch.  J.,  in 
a  late  case  in  the  New  York  Court  of  Appeals,^  and  the  follow- 
ing rules  laid  down.  In  order  to  raise  a  case  for  election  under 
a  will,  a  clear  and  decisive  intention  of  the  testator  must  be 
manifested  by  the  will  itself,  to  dispose  of  that  which  did  not 
belong  to  him,  and  which  might  be  claimed  by  a  legatee.  If 
his  expressions  will  admit  of  being  restricted  to  some  interest 
in  property  belonging  to  or  disposable  by  the  testator,  they  will 
not  be  lield  to  apply  to  that  over  which  he  had  no  disposing 
power.  Henee,  where  the  husband  makes  a  general  devise  of 
dowable  estate,  it  is  not  considered  that  he  intended  the  devisor 
to  have  it  exempt  from  the  claim  of  dower,  but  the  contrary, 
since  the  tide  to  dower  is  a  right  paramount  to  that  of  the  tes- 
tator, and  in  such  general  devise  an  exception  c^  such  right  is 
implied.* 

*  Isenhart  v.  Brown,  1  Edw.  411.    Hie  same  rote  obtains  in  MaasaclniMtls. 
Pollard  V.  Pollard,  1  AUen^  490 ;  Habbard  v,  Hubbardi  6  Met  50. 

»  Pollard  V.  Pollard,  1  Allen,  490 ;  Williamson  v.  WlUiamson,  6  Ftoge,  298, 
805  ;  ante,  §  59,  n.  IS. 
^  Larrabee  v»  Van  Alstyne,  1  Johns.  807. 

*  Kennedy  v.  Mills,  13  Wend.  558. 

**  1^  Orden  v.  Van  Orden,  10  Johns.  80. 

**  Van  Orden  v.  Van  Orden,  10  Johns.  30 ;  Kennedy  v.  Mills,  18  Wend.  558. 

«  Havens  v.  Sackett,  15  N.  Y.  R.  865. 

*  Adsit  V.  Adsit,  2  Johns.  Ch.  448 ;  Chnrch  v.  Bnll,  2  Denio,  480.     And 
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27*  The  general  principle  of  requiring  a  devisee  or  legatee  to 
reaoance  every  claim  under  the  will,  where  he  elects  to  hold 
against  its  provisions,  must  receive  this  qualification,  as  has 
often  been  held,  both  in  this  country  and  in  England,  that  such 
renunciation  does  not  extend  beyond  the  particular  portion  of 
the  will,  with  which  the  claim  against  the  will  is  connected.  If, 
therefore,  the  same  .person  has  a  provision  under  the  will,  which 
is  wholly  independent  of  and  disconnected  with  that  which  he 
elects  to  renounce,  he  may  receive  the  benefit  of  it  at  the  same 
time  that  he  renounces  one  which  is  inconsistent  with  his  legal 
rights,  which  he  is  not  prepared  to  relinquish.  As  where  a  de- 
vise is  made  upon  the  condition  of  paying  $300  to  other  per- 
sons, and  the  same  devisee  is  made  residuary  legatee,  be  may 
renounce  such  conditional  devise  without  refusing  the  benefit  of 
the  residuary  bequest.^ 

28.  The  doctrine  of  election  under  wills  is  discussed  consid- 
erably by  Morton^  J.,  in  the  case  of  Beed  v.  Dickerman,^  and 

' ~ ■ — ■ ■ ^^ — ■ * — ■  ■  1 —    1  ,1 

where  the  widow's  taking  both  the  provisions  of  the  will  and  her  dower  will 
materiallj  derange  the  provisions  made  for  others,  it  does  appear  by  the  will  that 
such  was  not  the  intention  of  the  testator,  and  she  must  make  her  election. 
Dodge  V.  Dodge,  81  Barb.  418.  And  where  the  wife's  separate  property,  with 
other,  is  bequeathed  by  her  husband  to  her  with  remainder  over,  she  must 
elect  Reaves  v.  Grarrett,  84  Ala.  55S.  She  b  not  obliged  to  elect  until  the 
value  of  the  estate  bequeathed  to  her  is  known ;  and  almost  any  act  of  hers 
before  that  is  known  will  not  be  construed  to  operate  as  a  binding  election 
upon  her.  Id.  See  also  Pemberton  v.  Pemberton,  29  Mo.  R.  408 ;  Wood  v. 
Wood,  iMet.  (Ky.)  512. 

•*  Ward  t>.  Ward,  15  Pick.  511 ;  Wilde,  J.,  in  Hapgood  v.  Houghton,  22  Pick. 
480,  488,  where  the  rule  is  thus  expressed :  ^  Where  a  man  by  his  wiU  gives  a 
child  or  other  person  a  legacy  or  portion  in  lieu  and  satisfaction  of  a  particular 
thing,  this  shall  not  exclude  him  from  another  benefit,  though  it  may  happen  to 
be  contrary  to  the  will ;  for  the  court  will  not  construe  it  in  lieu  of  everything 
else,  when  he  has  named  a  particular  thing."  See  abo  Hyde  v.  Baldwin,  1 7 
Pick.  808 ;  East  v.  Cook,  2  Vesey,  80. 

"12  Pick.  146, 149.  The  same  rule  at  to  the  time  within  which  tflb  widow 
most  make  her  election,  was  further  illustrated  in  the  case  of  Delacy  v.  Vinal, 
1  Met.  57. 


752  NATURE  AND  CONSTRUCTION  OF  DEVISES,  ETC.      [CHAP.  XIV. 

the  rule  in  regard  to  gifts  in  lieu  of  dower  declared  to  be,  that 
to  put  the  dowress  to  her  election,  it  must  either  appear  that  the 
provision  in  the  will  for  her  bene6t  is  made  upon  the  express 
condition  that  it  shall  be  in  lien  of  or  in  satisfaction  of  dower, 
or  else  it  must  clearlj  appear,  from  the  will,  that  it  was  the 
intention  of  the  testator  that  the  widow  should  not  have  both 
the  donation  and  the  dower.  The  presumption  of  the  English 
law  is  that  it  was  intended  as  a  gratuity,  and  not  in  satisfaction 
of  the  right  of  dower.  But  this  presumption  is  reversed  hj  the 
Massachusetts  statute,  and  such  provision  in  the  will  for  the 
widow  will  be  deemed  to  be  in  lieu  of  dower,  unless  it  plainly 
appear  that  the  testator  intended  it  to  be  in  addition  to  it.  And 
the  widow  is  presumed  to  accept  of  such  provision  under  the 
will,  unless  she  does  some  positive  act,  within  a  reasonable  time, 
to  show  her  election  to  have  dower.  And  what  is  a  reasonable 
time  depends  upon  the  facts  of  the  particular  case.  Bat  where 
the  widow  had  acquiesced  in  the  provisions  of  the  will,  occupy- 
ing the  real  and  disposing  of  the  personal  estate  bestowed  upon 
her  by  that  instrument,  it  was  held  she  was  bound  by  such 
acquiescence,  as  an  irrevocable  election  to  accept  the  provisions 
of  the  will.es 

29.  And  where  a  provision  is  made  in  the  will  of  the  hus- 
band, for  his  wife,  in  express  terms,  in  .satisfaction  of  all  claim 
of  dower  on  her  part,  upon  the  condition  that  she  should  edu- 
cate and  bring  up  the  testator's  granddaughter,  the  widow  only 
surviving  the  testator  seven  days,  was  held  presumptively  to 
have  accepted  the  provisions  of  the  will,  upon  the  ground  that  it 
was  more  beneficial  to  her ;  and  the  condition  for  the  support 
and  education  of  the  granddaughter,  being  subsequent,  will  not 
divest  her  estate  under  the  will,  its  performance  being  defeated 
by  the  act  of  God.^ 

"  MArill  V.  Emery,  10  Pick.  507,  510.  This  case  has  been  sometimes  quoted 
as  carrying  the  doctrine  of  presumptions  to  the  extreme  verge,  but  it  seems  to 
us  entirely  sustainable,  upon  the  ground  that  no  other  rule  could  haYe  been  ap- 
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80.  The  widow  is  not  excluded  from  claiming  her  share  in 
the  undisposed  of  personalty,  under  the  statute  of  distributions, 
by  reason  of  any  provision  in  the  will  for  her  benefit,  unless  it 
be  clearly  expressed  to  be  in  satisfaction  of  all  her  claim  upon 
the  estate,  or  such  appear,  from  the  will  itself,  with  such  aids  to 
its  construction  as  are  allowable,  to  have  been  the  intention  of 
the  testator.  And  the  fact  that  she  is  excluded  by  the  will  from 
all  claim  of  dower,  will  not  afiect  her  claim  to  the  personal 
estate.^^ 

81.  Upon  a  bequest  of  ^^  one  half  my  property,"  the  estate 
consisting  of  mere  personalty,  the  legatee  takes  one  half  the 
net  amount,  after  payment  of  debts  and  expense  of  adminis- 
tration.^ 

82*  The  widow  must  make  an  election,  whenever  her  taking 
dower  would  clearly  interfere  with  provisions  in  her  favor  con- 
tained in  the  will.  And  her  repeated  declarations  that  she  ac- 
cepts and  holds  property  bequeathed  to  her  by  her  husband's  will 
in  full  satisfaction  of  her  interest  in  the  estate,  made  with  full 
knowledge  of  all  the  fieicts,  and  her  refusal  to  receive  more, 
amount  to  sufficient  election,.^  But  if  she  take  a  legacy  pro- 
vided by  the  will  to  enable  her  to  carry  out  the  provisions  of 

plied,  with  resBonable  propriety,  to  the  particular  facts  of  the  case,  and  the  case 
most  have  been  decided  apon  those  facts  alone,  since  there  were  no  other.  But 
we  are  not  to  infer  from  this  decision  that  in  eyerj  case  the  presumption  of  an 
election  to  hold  under  the  will  could  be  justified  in  the  short  period  of  seyen 
da)rs,  where  the  provision  was  beneficial  to  the  dowress,  and  she  did  not  dissent 
from  it.  This  case  stands  upon  its  peculiar  frets,  and  is  not  much  authority  for 
any  other  not  precisely  similar.  The  American  cases  upon  this  subject  are  yery 
numerous,  and  could  not  be  here  discussed.  See  Smith  v.  Guild,  34  Me.  B. 
443 ;  Weeks  v.  Patten,  18  id.  42 ;  Buist  v.  Bawes,  3  Rich.  £q.  281 ;  Waten 
V.  Howard,  1  Md.  Ch.  Dec  112;  Lewis  v.  Lewis,  33  Penn.  St  66 ;  Fulton  tr. 
Moore,  25  Penn.  St  468 ;  Hamblett  o.  Hamblett,  6  N.  H.  B.  333 ;  Geoif;e  v. 
Bussing,  15  B.  Mon.  558. 
^  Ex  parte  Eempton,  23  PioL  163.  * 

n  Briggs  V.  Hosford,  22  Pick.  288 ;  Mckerson  v.  Bowly,  8  Met  424. 
»  Dixon  V.  McCne,  14  Gratt  540 ;  Craig  o.  Walthall,  id.  5lS. 
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the  will,  and  has  all  along  been  under  misapprehension  as  to 
her  rights,  she  will  not  be  held  to  have  made  a  conclusive  elec- 
tion, even  after  the  lapse  of  five  years,  but  may  still  claim  her 
dower.^ 

83,  The  widow's  right  of  election  under  the  will  of  her 
husband  is  a  personal  right,  and  is  not  transmissible  by 
descent.^* 

34.  It  seems  to  be  the  settled  doctrine  of  courts  of  equity 
everywhere,  not  to  require  a  party  to  choose  between  opposing 
interests  until  they  are  in  such  a  state  as  to  enable  him  to  see 
on  which  side  his  interest  lies.*^  The  devise  of  *^  all  my  real 
and  personal  estate  ....  to  be  divided  among  my  wife  and  chil- 
dren, share  and  share  alike,"  does  not  require  the  wife  to  waive 
her  dower,  as  the  words  used  refer  only  to  the  husband's  inter- 
ests^ And  an  election  in  any  case  is  not  binding,  unless  made 
with  full  knowledges^ 

35.  Many  of  the  states  contain  provisions  for  the  widow 
making  her  election  whether  to  accept  or  renounce  the  provis- 
ions made  for  her  in  her  husband's  will,  within  a  limited  time, 
and  upon  failure  to  do  so,  providing  that  she  shall  only  be  enti- 
tled to  such  provision  as  such  will  makes  for  her.  But  in  such 
cases  it  has  been  considered  that  such  statutory  provision  does 
not  apply  to  a  case  where  no  provision  is  made  in  the  will  s^  for 
the  widow.  There  could,  of  course,  be  no  occasion  to  renounce 
the  provision  of  the  will  in  such  a  case. 


"  Dixon  V.  McCue,  14  Gratt  540.  The  preramption  in  Alabama  seems  to 
be,  that  a  provisiun  for  the  widow  shall  be  considered  in  lieu  of  dower,  unless 
it  clearlj  appears  from  the  will  to  haye  been  intended  as  an  addition  to  her 
right  of  dower. 

^*  Welch  v.  Anderson,  28  Miss.  (7  Jones,)  298. 

"  Dunlap  V.  Ingram,  4  Jones,  Eq.  178. 

"  Carroll  v.  Carroll,  20  Texas  R.  781. 

"  Wells  V.  Bobinson,  13  Cal.  R.  133.  See  also  Kyle  v.  Taylor,  2  Met  (Ky.) 
R.47. 

**  Roberts  v.  Roberts,  84  Miss.  R  822. 
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86.  It  was  held  in  Pennsylvania,'^  that  where  the  widow 
devised  her  late  husband's  estate,  one  half  to  his  brothers  and 
sisters,  and  the  children  of  such  as  had  deceased,  and  the  otiier 
half  to  her  own  brothers  and  sisters,  and  the  children  of  such  as 
had  deceased,  she  having  in  fact  no  power  to  dispose  of  the 
estate,  the  very  persons  to  whom  she  had  devised  one  half  of  it 
being  entitled  to  hold  the  whole  by  inheritance  from  her  hus- 
band, that  if  they  should  elect  to  take  under  the  will,  such  elec^ 
tion  would  confirm  the  devise  of  the  other  half  of  the  estate, 
and  also  the  title  of  a  purchaser  under  the  widow,  she  having 
devised  the  purchase-money  in  the  same  manner  above  stated. 
And  where  the  testator  had  given  his  wife,  by  will,  real  and 
personal  estate  ^^  in  lieu  of  her  dower,  or  one  half"  of  his  estate, 
she  is  not  entitled  to  a  share  in  the  residue,  which  he  directed 
to  be  divided  ^^  among  the  whole  of  his  heirs  already  named  " 
in  the  will,  *^  proportioned  to  the  amounts  given  to  each  in  the 
body  "  of  the  wiU.«> 


SECTION    VII. 

LIMITATIONS  TO   **  SURVIVORS." 

1.  The  qvestton  how  hi  '*  samror  "  may  be  held  eqiiivalent  to  "  other." 

2,  and  n.  1.   The  rale  now  seems  to  be  that  the  word  shall  hare  the  same  natural 

constmction  as  anj  other  word. 
8.  This  Yiew  confirmed  by  the  opinion  of  Lord  Eldon. 

4.  Shares  once  Tested  by  sanrlYorship  will  not  so  rest  again,  except  by  express 

words. 

5.  The  foregoing  propositions  iUostrated  by  case  of  Crowder  o.  Stone. 

6.  The  comments  of  Lord  Lyndharst  in  regard  to  the  constmction  of  "  sonriTor." 

7.  This  class  of  cases  seems  to  torn  a  good  deal  npon  the  qnestion  of  Testing. 

8.  and  n.  13.  The  case  of  Doe  d.  v.  Wainewright  and  others  considered  with  refer- 

ence to  cross  remaindetB. 

9.  The  more  recent  cases  incline  to  hold  the  word  *'sar7iTor''  to  its  natural  import, 

unless  some  other  purpose  is  Tery  erident. 

»  Gable's  Exxb.  v.  Daab,  40  Fenn.  St  21 7. 
»  McKeen's  Appeal,  42  Penn.  St  479. 
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10.  No  role  it  dedadbla  from  the  caMt, 

11.  Sir  James  Wigram  held  it  coald  only  be  othenriM  held  to  esci^  conaeqiMiioet 

which  it  waa  yeiy  obTiotu  the  testator  coald  not  have  intended. 
IS.  Where  the  gift  over  is  dependent  npon  the  same  event  happening  to  all  the  prior 
donees,  *'  snnriYor  **  most  generally  haye  the  foroe  of  **  other." 

13.  The  oonrti  still  resort  to  this  ooiistraclioQ,  to  cany  oat  th0  dear  intent  of  tbo 

testator. 

14.  The  general  natnre  of  the  prorisions  of  the  win  may  aid  in  reaching  the  sense 

of  the  word  "wmriror." 

15.  Where  the  primaiy  donees  are  specified  the  same  ia  made  more  ohrions. 

16.  "  SorviTor  "  will  not  be  read  aa  other,  if  the  gift  oi«r  will  thos  bec»m»  rend  ior 

remoteness. 

17.  This  is  a  natural  misapplication  of  language,  bat  one  to  be  stadioasly  aroided. 

18.  The  words,  of  soryiTorship,  will  ordinarily  be  referred  to  the  period  of  distri- 

bntion. 

§  70.  1.  These  has  been  so  much  discusaon  upoa  the  force 
and  effect  of  provisions  in  wills  and  deeds,  for  estates  created  ia 
favor  of  "  survivors,"  that  it  seems  improper  not  to  give  some, 
although  our  space  will  allow  us  to  give  but  a  brief,  summary 
of  the  decisions  affecting  the  question.  The  great  controversy 
seems  to  have  been,  whether  the  word  *^  survivors  "  was  to  have 
its  natural  and  literal  force  and  construction,  or  be,  prima  facie, 
held  equivalent  to  the  word  ^^  other,"  and  so  construed  in  all 
cases,  unless  there  was  something  in  the  context  or  in  the  cir- 
cumstances, to  show  that  it  was  intended  to  be  received  in  a 
strictly  literal  sense.^ 

2.  But  it  seems  to  be  now  established,  by  numerous  decisions, 
that  the  same  rule  of  construction  will  be  applied  to  the  word 
<<  survivors  "  as  to  any  other.  It  will  be  received  in  its  natural 
and  literal  import,  unless  there  ie  something  in  the  context  or 

»  Barlow  v.  Salter,  17  YeMy,  479.  Sir  Wmiam  GtwU,  H.  E.,  lier^  treats  H 
as  matter  of  course  to  constme  tbe  word  "  sarriyQif  "  as  uynotkjmom  with  ^  oth- 
era,''  aimply  becauae  thai  ooDatmctiQD  beat  eonfbrmed  to  the  general  sense  of 
the  clause,  making  all  its  provisions  operative  and  reasonable.  Mr.  Jannan  un- 
derstands it  to  have  been  assumed,  as  die  genend  rule,  tiiat  "suryiToi^*  and 
*'  others"  were  convertible  tenns,  nei  mdj  in  the  case  just  cited,  but  **on  more 
than  one  occasion  "  by  ^  eminent  judges." 
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attending  circumstances  tending  to  a  different  conclusion.' 
Thus  in  Ferguson  v.  Dunbar,^  Lord  Chancellor  Thurlow  said, 
that  although  it  was  one  of  those  cases  in  which  he  had  the 
mortification  to  see  that  it  was  most  probably  the  intention  of 
the  testator  to  have  the  share  of  the  person  dying  without  issue 
go  to  the  other  children  and  their  respective  heirs,  in  case  of  the 
decease  of  any,  this  could  not  be  carried  into  effect  without  too 
great  a  departure  from  the  language  of  the  will.  For  although 
the  testator  meant  by  the  use  of  the  term  ^^  survivors  "  to  include 
the  children  of  deceased  children,  yet  "  not  having  said  so,  but 
limited  such  share  to  the  '  survivors  or  survivor,'  he  must  so 
declare."  And  a  similar  construction  was  adopted  by  Sir  R* 
P.  Arden^  M.  B.,  in  Milsom  v.  Awdry.^ 

3.  This  question  is  discussed  by  Lord  Eldon^  Chancellor,  in  a 
later  case,^  and  the  construction  of  the  word  ^'  survivors "  as 
equivalent  to  ''  others  "  declared  to  be  a  ^'  forced  construction  of 
the  term,"  and  to  have  been  adopted  by  the  courts,  with  a  view 
to  admit  after-born  children  to  a  participation  of  the  devise 
over,  upon  the  presumption  that  such  must  have  been  the  inten- 
tion of  the  testator ;  but  that  construction  was  held  to  be  an 
^^ unnatural"  one,  and  to  be  excluded  in  that  particular  case, 
upon  the  ground  that  the  legacy,  which  was  mere  personalty, 
created  a  vested  interest  in  the  children  existing  at  the  decease 
of  the  testator. 

4.  It  seems  to  h^ve  been  early  adopted  as  a  rule  of  construc- 
tion, in  regard  to  shares  which  had  once  vested  by  survivorship, 
that  they  should  not  so  vest  again,  unless  by  force  of  express 
words  to  that  effect.^  This  rule,  although  an  arbitrary  one,  and 
one  that  Lord  Hardwicke  is  said,  in  ex  parte  West,^  to  have 

*  2  Jarman,  (ed.  1861,)  648. 
'  S  Br.  C.  C.  469,  and  n. 

*  5  Vesey,  465.     See  also  Wollen  v.  Andrews,  9  J.  B.  Moo.  248 ;  s.  c.  2 
Bing.  126. 

*  Davidson  v.  Dallas,  14  Vesey,  576. 

*  Ex  parte  West,  1  Br.  C.  C.  575 ;  B.  c.  1  Cox,  P.  Wms.  275,  276  in  note. 

PART  IL  64 
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disapproved,  in  Pain  v.  Benson,''^  and  to  have  sought  to  escape 
from  by  finding  a  distinction  which  Lord  Uiurhw  ^  did  not  re- 
gard as  sound,  has  nevertheless  maintained  its  footing  in  mod- 
ern days.® 

5.  The  case  of  Growder  v.  Stone  ^  illustrates  the  foregoing 
points  very  fully.  The  testator  gave  stock  to  trustees  to  be 
divided,  after  the  death  of  two  persons  who  had  a  life  interest 
in  it,  among  A,  B,  C,  D  and  E,  in  equal  shares  ;  and  he  directed 
that  if  any  of  them  should  die  without  issue,  before  their  shares 
should  become  payable,  the  share  of  such  person  or  persons 
should  go  to,  and  be  equally  divided  among,  the  survivor  or  sur- 
vivors of  them.  A  died  leaving  issue,  who  were  living  at  the 
time  of  distribution ;  then  B  died  leaving  a  son  who  died  with- 
out issue,  before  the  time  of  distribution.  Shortly  afterwards 
and  before  the  time  of  distribution  G  died  without  issue.  It 
was  held  that  B's  personal  representative  was  not  entitled  to 
any  portion*  of  the  fund,  and  that  one  third  of  B's  share,  which 
on  the  failure  of  her  issue  survived  to  G,  did  not,  on  0*s  death, 
survive  to  the  other  legatees,  but  was  transmitted  to  her  per- 
sonal representative ;  that  the  words  ^^  survivor  or  survivors " 
were  to  be  construed  in  their  natural  sense,  and  not  as  equiva- 
lent to  ^^  other  or  others."  So  that  no  part  of  the  shares  of  B 
and  G  went  over  to  A's  personal  representative. 

6.  In  the  foregoing  case  Lord  Ghancellor  Lyndhurst  said,  in 
regard  to  it  having  sometimes  been  held  thajt  ^^  survivor  "  shall 
be  construed  as  equivalent  to  ^^  other  "  :  "  It  is  a  Qpnstruction 
which  the  court  may  sometimes  be  compelled  to  adopt,  in  order 
to  accomplish  the  intention  which  appears  upon  the  whole  will." 
But  his  lordship  quoted  with  approbation  the  language  of  Lord 
Eldon^  already  referred  to,  wherein  he  contrasts  that  construction 
.  with  what  he  calls  the  *^  natural  meaning  "  of  the  terms.    And 

'  8  Atk.  78. 

*  Lord  Lyndhurst,  Chancellor,  in  Crowder  v.  Stone,  S  Bom.  21 7. 

*  3  Bubs.  217. 
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bis  lordship  here  refers  to  Wilmot  v.  Wilmot,^^  as  a  case  where 
*^  it  was  scarcely  possible  to  put  any  other  meaning  on  the 
words."  In  this  last  case,  as  in  many  others,  great  stress  is  put 
upon  the  evident  purpose  not  to  have  the  gift  over  take  effect, 
in  part  only,  as  clearly  indicating  that  the  word  ^^  surviving  " 
must  be  construed  as  synonymous  with  ^^  other,"  or  ^^  living  at 
the  age  aforesaid." 

7.  This  class  of  cases  seen^s  to  go  mainly  upon  the  fact  that 
the  remainder  is  a  vested  interest,  and  must  therefore  go  to  the 
representative  of  those  of  the  class  which  have  deceased  before 
coming  into  the  actual  possession,  and  that  therefore,  upon  the 
decease  of  any  of  the  class  without  issue,  the  contingency  upon 
which  the  survivorship  is  made  to  depend,  the  estate  in  remain- 
der will  go  not  only  to  those  of  the  same  class  in  whom  it  had 
before  vested,  but  that  it  must  also  go  to  the  descendants  of 
deceased  members  of  the  class,  and  to  personal  representatives 
of  such  deceased  members  of  the  class,  in  case  of  personalty,  in 
whom  it  vested  upon  the  decease  of  those  primarily  entitled. 
Thus  Lord  Eldon  concludes  his  opinion  in  Wilmot  v.  Wilmot  ^^ 
by  the  use  of  language  indicating,  clearly,  that  he  held  it  to 
turn  exclusively  upon  the  question  of  vesting.  ^^  I  think  they 
are  right  in  contending  that  this  vested."  ^^  What  is  here  meant 
by  '^  vesting  "  is,  that  it  created  such  an  estate  in  the  party  en- 
titled in  remainder  as  to  be  transmissible.^ 

8.  It  is  upon  this  view  that  it  has  been  held,^^  that  limitations 
in  a  deed  to  trustees  for  the  use  of  A  and  B  for  life,  remainder 


*  8  Vesey,  10. 

u  See  Dawson  v.  Killet,  1  Br.  C.  C.  119,  124 ;  Boeback  v.  Dean,  4  id.  403 ; 
0.  C.  2  Yes.  Jr.  265. 

"  Ante,  pt  1,  pp.  888-393. 

"  Doe  d.  Watts  v,  Wainewright,  5  T,  B.  427.  But  it  has  oAen  been  held,  that 
cross-remainders  cannpt  be  implied  in  a  deed,  but  must  be  raised  by  proper 
words,  which  Lord  Kenyon,  Ch.  J.  said,  in  Doe  d.  v.  Worsley,  1  East,  416,  428, 
had  been  established  for  centuries,  in  regard  to  deeds.  But  in  Wright  v.  Hoi- 
ford,  1  Cowp.  81,  it  was  held  such  cross-remainders  might  arise,  in  the  case  of  a 
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to  the  use  of  the  child  or  childrea  of  B  iii  tail  as  tenants  in  com- 
mon, and  if  any  such  child  should  die  without  issue,  the  share  of 
such  deceased  child  to  the  use  of  the  ^^  surviving  child  or  chiU 
dren,"  and  their  heirs,  &c. ;  ^'  and  in  case  all  the  children  should 
die  without  issue,"  then  over,  created  cross-remainders  in  the 
children  of  B ;  and  that  on  the  death  of  one  without  issue,  his 
share  vested  in  a  surviving  child  or  children,  and  in  the  heirs  of 
a  deceased  child  or  children,  as  temuits  in  common.^ 

9.  But  it  seems  to  be  conceded  by  the  most  careful  writers,^* 
that  the  tendency  of  the  more  recent  cases  is  in  an  opposite 
direction.  This  was  so  held  by  Lord  Brougham,  in  Banelagh  v* 
Banelagh ;  ^  but  his  lordship  declared  that  the  decision  rested 
upoii  the  circumstances  of  the  particular  case.  The  literal  con- 
struction of  the  word  ^^  survivor  "  was  adhered  to  in  the  case  of 
Oromek  v.  Lumb,^^  and  the  fact,  that  in  another  portion  of  the 
will  the  word  ^^  survivor "  was  used  in  immediate  connection 
with  *'  other,"  thus  showing,  that  in  that  particular  case  it  was 
used  as  synonymous  with  it,  was  not  regarded  as  sufficient  to 
control  its  construction  in  that  particular  connection.  But  it  is 
here  conceded,  as  it  has  been  held  in  other  cases,  that  where  the 
two  terms  are  used  in  immediate  connection,  as  being  of  equiv- 
alent import,  it  will  preclude  the  possibility  of  restricting  the 
two  terms  to  the  literal  import  of  the  word  "  survivor."  ^^ 

10.  And  it  seems  that  in  some  cases  it  has  been  held,  that 
where  the  gift  over  is  combined  with  some  collateral  event,  as 


device,  by  implication  and  presumption ;  and  this  rule  as  to  wills  seems  not  to 
have  been  questioned.    Lord  Kenyan,  Ch.  J.,  in  Doe  d.  v.  Worsley,  supra. 

'*  2  Jarman,  651. 

"  2  My.  &  K.  441. 

»  3  Y.  &  C.  565. 

^^  Slade  V,  Parr,  7  Jur.  102.  So  also  in  Winterton  v.  Crairfurd,  1  Ross.  & 
My.  407,  where  the  expression  was,  *'  survivors  or  survivor  and  others  or  other 
of  them,"  it  was  held  that  it  could  not  be  restricted  to  the  survivor  only.  Sir 
John  Leach,  M.  R.,  said,  ^  The  expressions  of  the  testator  are  too  preciae  to 
impute  to  him  such  an  intention." 
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well  as  the  decease  of  the  former  holder,  the  probability  that  the 
testator  intended  to  adhere  to  the  strict  meaning  of  the  word 
"  survivor  "  or  "  survivors,"  is  materially  lessened.  Thus  in  Aiton 
V.  Brooks,^  the  word  "  survivor  "  was  held  equivalent  to  "  other," 
Sir  L.  Shadwellj  Y.  G.  saying  this  was  matter  of  necessity, 
since  ^^  the  testator  contemplated  the  event,  not  of  one  of  the 
legatees  dying  in  the  lifetime  of  the  other,  but  of  one  of  them 
dyififf  childless.^^  Mr.  Jarman,  in  his  latest  edition,^^  very  justly 
remarks,  that  if  this  distinction  had  been  .adhered  to  it  might 
have  saved  some  uncertainty  and  much  confusion,  ^'  and  a  large 
amount  of  litigation  would  probably  have  been  prevented." 
But  unfortunately  neither  that  nor  any  other  rule  seems  fairly 
deducible  from  the  cases,  as  to  the  precise  reason  which  will 
justify  reading  "  survivor  "  as  equivalent  to  "  other  " ;  except 
that  it  is  to  be  done,  whenever,  from  the  context,  or  the  other 
provisions  of  the  will,  it  is  rendered  morally  certain  such  must 
have  been  the  intention  of  the  testator. 

11.  And  in  an  important  and  leading  case,^  Sir  James  Wigram^ 
Yice-Chancellor,  after  reviewing  the  leading  cases  decided  be- 
fore that  time,  and  bearing  upon  the  question,  declares,  that 
where  the  courts  have  given  the  word  "  survivor  "  the  force  of 
^^ other"  it  has  been  done  to  avoid  some  consequence  which  it 
was  very  certain  the  testator  could  not  have  intended  ;  as  that  the 
family  intended  to  be  benefited  by  the  provision  should  fail  of 
all  advanjtage  from  it,  by  reason  of  the  death  of  the  parent  leav- 
ing children,  an  event,  indeed,  which  in  reason  the  testator 
ought  to  have  anticipated,  but  which  he  evidently  did  not. 
But  such  a  result  could  not  be  attained,  however  desirable, 
where  the  testator's  language  was  so  specific,  as  to  admit  of  no 
construction. 

12.  We  have  before  incidentally  alluded  to  the  most  potent 

*»  7  Sim.  204. 

>*  2  Jarman,  654. 

*  Leeming  v.  Sherratt,  2  Hare,  14.     See  also  Willetts  v.  Willetts,  7  Hare, 

88;  Moate  v,  Moate,  16  Jar.  1010. 

64* 
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ground  which  has  been  urged  for  construing  "  survivor "  a^ 
synonymous  with  *'  other/'  that  is,  the  form  of  the  gift  over» 
As  where  the  gift  over  is  made  dependent  upon  a  certain  event 
happening  to  all  the  prior  donees^  or  that  they  die  under  age^ 
or  without  issue,  or  both.  In  such  cases  it  seems  generally  to 
have  been  held  that  the  word  "  survivor  "  or  **  survivors  "  when 
used  in  regard  to  one  of  the  prior  donees  deceased,  must  be 
construed  as  only  equivalent  to  ^^  other  or  others,"  thus  clearly 
manifesting  an  intention  on  the  part  of  the  testator  to  make  the 
gift  over  depend  upon  the  failure  of  any  of  the  prior  donees  to 
leave  issue.^ 

18.  The  courts  have  manifested  great  readiness  to  construe 
"  survivor  "  as  "  other,"  whenever  that  became  indispensable  to 
carry  out  the  intention  of  the  testator ;  ^  but  in  all  other  cases 
that  is  resisted,  as  will  appear  in  all  the  more  recent  and  well- 
considered  decisions.  And  it  is  evident  that  cannot  be  done 
where  the  language  of  the  devise  is  so  specific  as  to  exclude  any 
such  construction,  although  it  may  become  indispensable  to 
carry  out  the  general  intention  of  the  testator.  Where  the  Ian- 
gauge  is  so  explicit  as  to  exclude  all  construction,  it  must  con- 
trol, although  thereby  defeating,  the  obvious  intent. 

14.  There  are  many  cases  where,  from  the  general  nature  of 
the  provisions  of  tlie  will,  it  is  evident  the  testator  intended  to 
put  the  issue  of  any  of  the  primary  donees  upon  the  same  foot- 
ing as  the  parent,  in  regard  to  every  provision  affecting  the  dis- 
position of  his  estate ;  but  where  in  tlic  provision  in  regard  to 
survivorship  Iw  has  used  the  term  "  Airvivor  "  or  "  survivors," 
which  in  strictness  will  only  include  those  of  ttie  same  class  of 


"^  In  addition  to  cases  already  referred  to  under  this  head,  we  may  refer  to 
Cursbam  v.  Newland,  2  Bing.  N.  C.  68 ;  s.  c.  2  Scott,  105 ;  s.  c.  4  M.  &  Wels, 
101 ;  B.  c.  2  Beav.  145 ;  Lowe  v.  Land,  1  Jar.  S77 ;  Cole  v.  SeweU,  4  D.  & 
War.  1 ;  s.  c.  affirmed  in  House  of  Lords,  2  Ho.  Lds.  Cas.  1S6 ;  Smith  v.  Os- 
borne, 6  Ho.  Lds.  Cas.  S75. 

"  2  Jarman,  (ed.,1861,)  658. 
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the  primary  donees,  and  thus  exclude  the  issue  of  any  deceased 
member  of  the  class  from  all  participation  under  the  clause  of 
survivorship.  In  all  such  cases  the  courts  have  very  naturally 
concluded  that  the  word  ^^  survivor  "  was  used  to  indicate  the 
other  members  of  the  class,  and  the  issue  of  any  deceased  mem- 
ber.^ But  it  is  evident  the  testator  may  use  language,  even  in 
cases  of  this  character,  so  precise  as  to  exclude  the  issue  of  a 
deceased  member  of  the  class  of  primary  donees* 

15.  And  where  the  gift  is  to  specified  persons,  and  not  to  a 
class,  anfl  it  is  provided  that  upon  the  death  of  one  or  more 
without  issue,  the  share  of  such  deceased  person  or  persons  shall 
go  to  the  survivor  ot  survivors,  it  becomes  very  apparent  that 
by  ^^  survivor "  the  testator  must  have  intended  to  include  the 
issue  of  such  as  predecease  those  who  die  without  issue.  If 
this  were  not  so,  and  those  who  die  without  issue  die  last,  there 
would  be  no  mode  of  giving  effect  to  the  gift  over.^* 

16.  But  the  courts  will  not  adopt  the  construction  of  *^  sur- 
vivor  "  as  synonymous  with  "  other  "  if  the  gift  over  will  thereby 
be  rendered  void  for  remoteness.  That  is  the  ground  chiefly 
relied  upon  in  Turner  v.  Frampton,^  by  a  very  learned  and 
able  equity  judge,  Sir  /.  L.  Knight  Bruce,  Vice-Chancellor. 

17.  This  seems  to  be  one  of  those  missapplications  of  lan- 
guage in  drawing  wills,  to  which  the  most  experienced  and  ex- 
pert draughtsmen  will  sometimes  be  liable,  and  which  is  almost 
universal  with  testators,  who  naturally  enough  expect  tlieir 
wives  and  children  and  all  for  whom  they  are  making  provision 
in  their  wills,  to  survive  them,  since  that  is  the  main  purpose  of 
making  such  a  provision.     But  the  conclusion  which  testators  not 


*  Eyre  v.  Marsden,  2  Keen,  564 ;  s.  a  4  My.  &  Cr.  231  ;  Hawkins  v.  Ha- 
merton,  16  Sim.  410;  Peacock  t;.  Stockford,  7  DeG.,  M.  &  G.  129.  And  the 
early  case  of  Harman  v.  Dickenson,  1  Br.  C.  C.  91,  was  decided  upon  the  same 
ground. 

**  Smith  17.  Osborne,  6  Ho.  Lds.  Gas.  875. 

•  2  Coll.  831. 
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uncommonly  adopt,  of  making  all  the  contingency  named  in 
their  wills  conform  to  the  state  of  facts  existing  at  the  date  of 
the  will,  when  it  is  almost  certain  that  many  other  changes  will 
also  have  occurred,  as  well  as  the  particular  contingency  pro- 
vided for,  often  leads  to  very  unexpected  results.  These  con- 
siderations should  induce  all  persons  occupied  in  drawing  wills 
to  provide  for  possible  contingencies  in  the  adoption  of  the  more 
general  terms,  rather  than  those  more  specific,  when  speaking 
in  regard  to  events  too  remote  and  uncertain  to  be  strictly  de- 
fined. 

18.  The  time  of  determining  the  survivorship  will  not  always 
be  deferred  until  the  period  of  distribution,  but  only  till  the 
death  of  that  member  of  the  class  upon  which  event  the  sur- 
vivorship takes  effect.^  But  the  general  rule  seems  to  be  as 
determined  in  the  House  of  Lords,  that  the  words  of  survivor- 
ship will  be  referred  to  the  period  of  distribution,  unless  there  is 
a  clear  indication  of  a  contrary  intent.^ 


SECTION   VIII. 

GENERAL  GROUNDS  OP  CONSTRUCTION  APPLIED  TO  PARTICULAR 

LEGACIES. 

1;  Aid  sometimes  may  be  gained  from  the  legacies  preceding  and  following. 
8.  An  annaitj,  without  naming  any  limitation,  held  to  be  perpetaal. 
S.  A  lapsed  legacy  not  rerived  by  a  codicil  giving  it.to  another.    Quaere. 
4.   Where  a  residue  is  given  to  legatees  not  exceeding  £200,  specific  legacies  and 
charities  not  included,  but  annuities  are. 

§  70  a  1.  It  is  common  to  gather  some  aid  in  giving  a  defi- 
nite construction  to  a  particular  legacy,  from  those  legacies 
which  immediately  precede  and  follow  it,  although  this  must  be 
confessed  to  be  a  somewhat  unsatisfactory  ground  for  varying 
what  is  the  apparently  natural  construction  of  the  words.     But 

»  Wilmot  V.  Hewitt,  11  Jur.  n.  8.  820. 
^  Young  V.  Robertson,  S  Jur.  k.  S.  S25. 
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in  a  very  recent  case,^  where  the  form  of  the  legacy  was  JC 1. 0. 0, 
which  stood  between  two  other  legacies  of  £  100,  the  dots  be- 
tween the  figuring  being  smeared,  as  if  for  the  purpose  of 
obliteration,  it  was  held  to  be  a  legacy  for  &  100. 

2.  And  where  the  testatrix  directed  her  executor  to  purchase 
an  annuity  of  £  50,  in  government  securities,  it  was  construed  to 
be  a  perpetual  annuity.^ 

3.  It  seems  that  a  lapsed  legacy  will  not  pass  to  another,  to 
whom  tiie  testator  bequeathed  it,  by  a  codicil  made  after  the 
decease  of  the  first  legatee,  but  will  be  treated  as  intestate 
estate.^  But  this  is  certainly  not  maintaiuable  upon  general 
principles.  Such  a  bequest  should  be  held  the  same  as  if  in 
the  original  will  it  had  been  provided  the  legacy  should  go  to 
the  legatee  named  in  the  codicil,  in  the  event  of  the  death  of 
the  first  legatee  before  the  testator. 

4.  Where  a  residue  is  given  equally  to  those  of  the  legatees 
in  the  will  whose  legacies  do  not  exceed  &  200,  specific  legacies 
and  charities  will  not  be  included ;  but  the  legatee  of  an  an- 
nuity of  £  Z%  valued  at  £  140,  will  be.^ 

■  

^  Manchee  v.  Kay,  8  Gif.  545. 

'  Boss  v.  Borer,  S  Jur.  N.  s.  105S. 

'  Gibson  in  re,  31  Law  J.  Ch.  k.  8.  231,  before  Yioe-Chancellor  Wood. 

*  Kichobon  v.  Patrickson,  3  Gi£  209. 


CHAPTER    XV. 

CHARITABLB  USES  AND  TRUSTS. 

'  1.  English  statntes  in  regard  to  anperstitioos  nses. 

2.  Aimed  chiefly  at  the  usages  of  the  Roman  Church. 

3.  Sach  beqnests  roid,  as  being  against  pablic  policy. 

4.  The  English  rale  not  applicable  in  America. 

5.  Uses  solely  for  benefit  of  donor,  or  for  specific  purpose,  where  Toid,  the  bequest 

will  revert  to  next  of  kin,  or  residuary  legatee, 
n.  4.  But  whore  general  chkritable  intent,  court  will  execute  it. 

6.  Beqnests  for  the  support  of  the  interests  of  the  testator,  not  regarded  as  super- 

stitious. 

7.  Roman  Catholics  and  Jews,  now,  on  same  footing  in  England  as  dissenters. 

8.  The  statute  has  not  rendered  valid  superstitions  tues,  or  those  against  public 

policy. 

9.  Impracticable  to  define  charitable  uses  with  precision. 

10.  Statute  of  Elizabeth  forms  the  basis  of  equity  jurisdiction  on  that  subject. 

11.  Subjects  embraced  in  that  statute. 

12.  Enumeration  of  subjects  held  charitable  nnder  the  statute. 

13.  Objects  of  charitable  trust  not  confined  to  the  poor  exclusively. 

14.  Subjects  of  bequests  not  regarded  as  charitable. 

15.  Bequests  for  general  utility,  or  for  tiie  benefit  of  certain  persona,  as  they  need,  not 

charitable. 

16.  How  far  the  object  must  be  general  to  create  a  public  charity. 

17.  Devise  to  dissenting  ministers  good  for  life,  but  devise  over  not  charitable. 

18.  Distribution  of  fund  among  different  objects  will  sometimes  be  made  by  the 

court. 

19.  Distinction  where  contingency  applies  to  bequest,  or  only  to  the  distribution. 

20.  Some  of  the  cases  indicate  that  if  discretion  is  reposed  in  trastee  court  will  not 

exercise  it. 

21.  Courts  of  equity  will  only  recognise  the   validity  of  tnists  which  they  can 

execute. 

22.  The  policy  of  the  early  English  cases  and  statutes  was  favorable  to  charitable 

uses. 

23.  Origin  and  provisions  of  the  statute  of  mortmain. 

24.  Courts  first  inclined  to  give  the  statute  a  very  wide  extension. 

25.  How  tar  shares  in  joint-stock  companies  come  within  that  statute. 
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26.  Ratlwaj  debentures  not  within  the  tutate.    No  inch  statute  in  American  States 

generallj. 

27.  Lands  deyised  to  charity  do  not  rest,  the  heir  may  recoyer  at  law. 

28.  How  far  bequests  to  charity  are  aroided  by  being  associated  with  others  which 

are  void. 

29.  Equity  will  not  execute  an  illegal  trust  for  charity.    Bat  after  long  acquiescence 

all  will  be  held  regular. 

30.  Any  secret  trust,  on  the  part  of  the  derisee,  which  is  ijlega],  will  avoid  the 

derise. 
81.  Such  a  trust,  with  one  of  two  or  more  joint  devisees,  will  avoid  the  devise  as  to 
him. 

32.  Equity  will  not  marshal  assets,  in  favor  of  charity,  so  as  to  avoid  illegality. 

33.  But  will  apply  the  estate  ratably,  to  all  the  objects  embraced  in  the  bequest. 

34.  The  oonstroctions,  against  the  effect  of  charitable  beqnests,  in  the  English  courts, 

very  marked* 

35.  The  spirit  of  the  statute  of  mortmain  and  its  construction  evince  want  of  liber- 

ality and  comprehension. 
86.  The  statute  of  mortmain  does  not  extend  to  Scotland,  Ireland,  or  the  Colonies.  ' 

37.  Personal  estate,  may  in  England  be  applied  to  charity,  indefinitely.    Coarts 

there  &vor  it. 

38.  Enumeration  of  the  objects  of  charity,  where  the  conrt  have  decreed  a  snbsUtntion 

of  others. 

39.  In  all  these  cases,  beqnests  of  like  character  for  any  other  objects,  would  be  void 

for  uncertainty. 

40.  But  charitable  bequests,-  for  particular  objects,  will  not  be   administered  cy 

pres. 

41.  The  distinction  between  the  classes  of  charities  administered  by  the  chancellor 

and  the  crown,  not  important  here. 

42.  The  distinction  depended  upon  whether  the  donor  had  appointed  trustees. 

43.  But  where  trustees  decline  acting  the  court  supplies  others  in  their  place. 

44.  And  the  result,  proving  the  fund  larger  than  testator  expected,  will  make  no 

difference. 

45.  Conrt  will  select  a  trustee  most  interested  in  carrying  forward  the  object. 

46.  The  Attorney-General  not  a  necessary  party,  where  the  fund  goes  into  the  gen- 

eral funds  of  a  charitable  institution. 

47.  Court  will  generally  order  a  fund  paid  over,  if  dedicated  to  foreign  charity. 

48.  Gifts  over,  where  the  primary  gift  to  charity  fails  for  illegality,  good. 

49.  Where  an  excess  accrues  in  the  income  of  the  fond,  will  go  to  same  charity. 

50.  Unless  the  donor  give  a  scheme  which  does  not  exhaust  the  income. 

51.  Colleges  and  charitable  institutions,  donees  of  charitable  funds,  applied  such  ex- 

cess to  their  general  uses. 

52.  Courts  of  equity  sometimes  vary  the  proportions  of  expenditure. 

53.  If  donee  is  required  to  perform  duties,  the  surplus,  ordinarily,  goes  to  him,  not 

always. 


768  CHARITABLE  USKS  AKD  TRUSTS.  [CHAP.  XV. 

54.  Gift  of  the  sorplnajto  donee  eairief  any  inereaie  or  income. 

55.  Different  American  states  declared  the  statute  of  43  Elix.  in  foroe  there  aboot 

same  time. 

56.  It  was  held  in  Kentucky  that  a  Shaker  coramnnitj  is  a  charity  I 

57.  Snch  an  association  is  intensely  prirate  and  selfish  and  uncharitable. 

58.  The  United  States  Supreme  Court  recognise  the  law  of  charitable  trasts. 

59.  That  court  seemed  at  one  time  to  suppose  there  existed  no  common-law  chari- 

table Jurisdiction. 

60.  Some  of  the  states  supply  a  trustee,  and  aid  him  in  the  dischaige  of  his  trust 
iL  185.  History  of  the  equitable  jurisdictioa  OTer  charitable  uses  in  the  United 

States. 
n.  137.  It  is  now  dear  that  equity  had  jurisdiction  of  charitable  uses  at  ooramon 
law. 

61.  Statement  of  some  of  the  subjects  held  charitable  in  America. 

n.  151.  Extended  review  of  the  American  cases  where  religious  charities  acs 
recognized. 

62.  Some  of  the  American  courts  go  great  lengths  in  carrying  charitable  trusts  into 

effect. 

63.  Trustees  of  a  charity  hare  rested  rights  not  subject  to  legisUtlve  control. 

64.  American  courts  adhere  to  the  oi^ganization  of  the  donee  and  the  doctrine  of  the 

donor. 

65.  The  doctrine  of  cy  pres  not  adopted  to  the  full  extent  in  some  of  the  states. 

66.  Indeflniteness  is  the  peculiarity  which  distinguishes  charitable  trusts. 

n.  153.  But  in  many  of  the  states  indefinite  charities  have  been  held  Toid. 

67.  Statement  of  a  case  in  New  Hampshire  where  charitable  trusts  are  upheld. 

68.  In  New  York  real  estate  cannot  be  devoted  to  charitable  uses. 

69.  And  general  indefinite  charities  are  not  upheld  there. 

70.  It  is  no  valid  objection  to  a  charitable  bequest  that  it  tends  to  create  a  per 

petuity. 

71.  Accumulation  not  allowed  beyond  the  teitn  fixed  for  vesting  executory  de> 

vises, 
n.  160.  The  law  of  remoteness  in  regard  to»executory  devises  stated. 

72.  The  distincdon  between  charities  adminisisred  in  chancery,  and  by  the  crown, 

further  discussed. 

73.  The  Court  of  Chancery  will  not,  ordinarily,  appoint  trustees  to   carry  into 

effect    an   indefinite   charitable  purpose,  where  none   have  ever  belbre  ex-, 
isted. 
n.  166.  Owens  v.  The  Missionary  Society  of  M.  E.  Ohnroh,  4  Keman,  380. 

74.  The  case  of  Girard's  Orphan  College,  and  decisions  in  regard  to  it. 

75.  Construction  of  the  bequest  in  regard  to  the  extent  of  the  word  orphan  and  of  . 

the  limite  of  the  city  of  Philadelphia. 

76.  Charitable  corporations  hold  property  exempt  fVom  special  legislative  controL 

77.  Chancellor  Kent's  definition  of  the  extent  of  charitable  trusts. 

78.  Lord  Eldon's  authority  upon  the  same  subject. 
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79.  The  rale  as  defined  in  Story's  Equity  Jarispradence. 

80.  The  English  coarts  of  eqaity  hare  declined  to  maintain  indefinite  trusts,  not  ez- 

dnsively  charitable, 
n.  167.  Vindication  of  Girard's  charity.    Religion  taught  in  American  schools. 

81.  Objects  of  charity  may  be  selected  by  trustees  in  Connecticut. 

83.  The  costs  of  all  parties  come  out  of  the  fund,  where  there  was  reasonable 

doubt. 
88.  Trusts^  and  especially  charitable  ones,  do  not  come  wi&in  statutes  of  limitations. 

Not  barred  by  lapse  of  time. 
8i.  Lapse  of  time  of  great  weight  in  fixing  the  nature  and  extent  of  trust 

85.  Of  great  importance  in  removing  doubts  as  to  true  constractioo. 

86.  The  same  rule  applied  in  ICassachusetts. 

87.  Long  contemporaneous  usage  cannot  be  disregarded,  except  on  clearest  proof. 

88.  This  rale  may  determine  the  application  of  any  surplus  income. 

89.  The  rale  applied  to  statutes  of  limitation. 
90l  The  same  rule  applied  in  New  Hampshire. 

71.  1.  Bt  force  of  certain  English  statutes/ 4ands  devised, 
or  otherwise  disposed  of,  for.  what  were  declared  superstitious 
uses,  were  forfeited  to  the  crowa.  The  uses  enumerated  are 
for  the  maintenance  of  persons  to  pray  for  the  souls  of  dead 
men  in  purgatory,  to  maintain  perpetual  obits,  lamps,^  &c. 

2.  These  statutes  were  aimed  at  such  usages  of  the  Roman 
Ohurch  as  were  condemned  by  the  Protestant  Reformation. 
But  there  is  no  express  English  statute  making  superstitious 
uses,  in  general,  void,  and  the  23  Hen.  8,  relates  in  terms  only 
to  assurances  of  land  to  churches  and  chapels.^ 

^  28  Hen.  8,  c.  10 ;  1  Edw.  6,  c.  14. 

'  Porter's  Case,  1  Co.  B.  22.  This  was  in  the  85  Eliz.  before  the  enactment 
of  the  statute  of  charitable  use,  48  Eliz.,  and  it  is  here  said :  The  statute  23 
Hen.  8,  extends  not  to  good  uses,  nor  doth  it  make  the  conveyance  void,  or  give 
entry,  but  makes  the  use  void.  Any  person  may,  at  this  day,  give  lands,  &c. 
"  for  the  finding  of  a  preacher,  maintenance  of  a  school,  maimed  soldiers,  poor 
people,  reparation  of  churches,  highways,  bridges,  marriage  of  poor  maids,"  in 
terms  almost  the  same  as  those  enumerated  in  43  Eliz. 

*  Sir  WUlican  Grant,  in  Cary  v.  Abbot,  7  Yes.  490,  495.  The  other  English 
statutes  in  regard  to  charitable  devises  and  other  dispodtions  of  real  or  personal 
estate,  were  either  retrospective,  as  that  of  1  Edw.  6,  or  else  only  temporary,  as 
1  Geo.  1,  c.  55. 
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3.  But  although  there  is  no  present  English  statute  rendering 
the  disposition  of  personal  property,  or  all  dispositions  of  prop- 
erty, for  superstitious  uses,  void,  the  courts  have,  nevertheless, 
held,  in  all  such  dispositions  of  property,  whether  real  or  personal, 
the  uses  to  be  void,  upon  general  principles  of  public  policy,  and 
we  understand  this  to  be  the  general  view  of  the  law  in  the  Amer- 
ican states.  But  as  all  religions  here  receive  equal  toleration,  it 
may  deserve  consideration,  how  far  many  of  the  uses  declared 
superstitious,  by  the  English  courts  of  equity,  can  fairly  be  so 
regarded  here. 

4.  The  decision  of  Sir  William  Cfrantj  in  Gary  v.  Abbot,^ 
that  a  residuary  bequest  for  the  purpose  of  educating  and 
bringing  up  poor  children  in  the  Roman  Catholic  faith  was 
void,  would  scarcely  be  adopted  in  this  country,  where  there 
was  no  positive  legislative  or  constitutional  prohibition.^ 

5.  If  the  uses  declared  are  solely  for  the  benefit  of  the 
donor,  (as  to  say  masses  for  her  soul,)  and  also  where  no  gen- 
eral charitable  intent  is  indicated,  and  the  specific  purpose  fails, 
for  illegality,  no  new  scheme  of  charity  can  be  devised  by 
the  courts,  but  the  bequest  goes  to  the  party  entitled,  if  no 
such  devise  had  been  made.^ 

«*  Philadelphia  v.  Elliott,  3  Rawie,  170 ;  Babb  v.  Reed,  5  Rawle,  151.  The 
uses  to  which  such  charitable  provisionB  in  the  English  courts  haye  been  appliedt 
seem  a  still  more  flagrant  perversion  than  if  they  had  been  declared  simply  Toid 
and  allowed  to  fall  back  into  the  general  residuum  of  the  estate,  or  go  to  the 
next  of  kin.  But  the  rule  of  the  English  courts  of  equity  is,  that  if  the  bequest 
indicate  a  general  charitable  intention,  but  the  object  to  which  it  is  to  be  spe- 
cifically applied  is  against  the  policy  of  the  law,  the  court  will  lay  hold  of  the 
charitable  intention,  and  execute  it  in  conformity  with  the  law ;  and  although 
the  natural  and  professed  course  of  the  courts  is  to  come  as  near  the  declared 
use  as  the  policy  of  the  law  will  allow,  some  strange  perversions  of  the  intention 
of  the  donor  have  occurred  in  this  mode  of  administering  his  charity ;  as  wbere 
a  bequest  to  found  a  Jew's  synagogue  has  been  transferred  to  the  benefit  of  a 
foundling  hospital.  2  Story,  £q.  Jur.  §  116S ;  Moggridge  v.  Thackwell,  7  Yes. 
36  y  Mills  V,  Farmer,  1  Mer.  55, 100.  See  Nicholas,  Justice,  in  Gass  v.  Wilhite, 
2  Dana,  1 70,  as  to  superstitious  uses  in  America. 

'  West  V.  Shuttleworth,  2  My.  &  K.  684;  2  Story,  Eq.  Jur.  §  11S2 ;  Attorney- 
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6.  It  was  decided  that  bequests  for  the  benefit  of  poor  min- 
isters, ejected  from  their  livings  at  the  Restoration,  and  to  circu- 
late Baxter's  '^  Call  to  the  Unconverted,"  were  void,  as  being 
superstitious.^  But  this  case  was  reversed  by  the  commis- 
sioners. It  owed  its  existence  to  the  exciting  character  of  the 
times.  It  is  now  perfectly  well  settled  that  such  devises  are 
valid,  —  even  such  as  have  for  their  object  the  propagation  of 
the  doctrines  of  dii?sent,  although  at  variance  with  the  doctrines 
of  the  Established  Ohurch.^  And  the  doctrines  of  the  Unita- 
rians are  not  regarded  as  any  exception  to  the  rule  in  favor  of 
dissent  in  England.^  So  also  of  a  bequest  for  the  benefit  of 
poor  Irvingite  ministers,^  or  to  the  Baptist  minister  of  a  partic- 
ular chapel.^^ 

7.  By  the  acts  denominated  sometimes  ^^  Roman  Catholic 
Emancipation,"  or  those  passed  about  the  same  date,  and 
forming  part  of  the  same  general  movement  of  reform,^^  be- 
quests for  the  support  of  the  Roman  Catholic  religion  are  legal- 
ized. This  statute  provides  that  Roman  Catholics,  ^^  in  respect 
of  their  schools,  places  for  religious  worship,  education,  and 
charitable  purposes,  in  Great  Britain,  and  the  property  held 
therewith,"  4&c.,  are  placed  upon  the  same  footbg  as  Protestant 

General  v.  Hunt,  2  Cox,  S64 ;  Corbyn  v,  French,  4  Yes.  41 S ;  DeGarcin  v. 
Lawson,  4  Yes.  433,  in  note ;  De  Themmines  v.  De  Bonneval,  5  Ross.  288. 

*  Attorney-General  v.  Baxter,  1  Yern.  248 ;  8.  c.  nom.  Attomey-Greneral  v. 
Haghes,  2  id.  105 ;  s.  c.  1  £q.  Gas.  Ab.  96,  pi.  9. 

'  Attorney-General  r.  Pearson,  3  Mer.  853 ;  Attorney-General  v.  Hickman, 
2  £q.  Gas.  Ab.  193,  pL  14  ;  1  Jarman,  190,  and  note.  The  intimations  of  Lord 
Tenterderiy  in  Doe  v.  Hawthorn,  2  B.  &  Aid.  96,  that  a  trust  of  a  chapel  for  the 
use  of  Protestants,  '*  assembling  under  the  patronage  of  the  trustees  of  the  late 
Countess  ^  Huntingdon's  College,"  might  perhaps  be  regarded  as  supersti- 
tious, has  not  been  regarded  with  favor  by  the  profession.  1  Jarman,  190,  and 
note. 

*  Shrewsbury  v,  Hombnry,  5  Hare,  406. 

'  Attorney-General  v.  Lawes,  8  Hare,  32. 
^  Attorney-General  v.  Cock,  2  Yes.  Sen.  273. 
»  2  &  3  Wm.  4,  cL  115,  §  1. 
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Dissenters.  The  act  was  not  to  extend  to  any  pending  litiga- 
tion, but  that  in  other  respects  it  was  retrospectiye,  so  as  to 
apply  to  a  will  where  the  testator  deceased  before  the  passing 
of  the  act.^  The  same  indulgence  has,  by  statute,^  now  been 
extended  to  Jews.  And  in  Ireland,  a  bequest  to  say  masses 
for  testator's  soul  was  held  valid.^^ 

8.  But  the  Remap  Catholic  Relief  Act  has  not  rendered  gifts 
to  superstitious  uses  valid  in  England,  such  as  masses  for  the 
repose  of  the  testator's  soul.^  And  the  same  rule  must  apply 
to  all  bequests  for  uses  against  the  spirit  and  policy  of  the  ex- 
isting constitution  of  civil  government,  as  in  the  English  ease 
of  De  Themmines  v.  De  Bonneval,^^  where  a  trust  was  created 
for  publishing  a  book,  the  professed  purpose  of  which  was  to 
prove  the  supremacy  of  the  Pope  in  all  ecclesiastical  matters, 
as  paramount  to  that  of  all  temporal  sovereignty.  This  case 
arose  before  the  date  of  the  statute,  but  was  decided  upon  gen- 
eral principles  of  public  policy,  which  are  not  affected  in  this 
particular  by  the  statute. 

9.  There  can  be  no  precise  and  perfect  definition  of  a  char- 
itable use.    Lord  Hardwicke^s  definition  in  Jones  v.  Williains,^^ 


^  Bradflhaw  v.  Tasker,  2  My.  &  E.  221.  Bat  this  case  was  doobted  bj  Sir 
E,  Sugderiy  in  Attorney-General  v.  Drummond,  1  D.  &  War.  353,  380. 

>*  9  &  10  Vic.  cL  69. 

^«  Bead  v.  Hodgens,  7  Ir.  £q.  B.  17. 

^  West  V,  Shuttleworth,  2  My.  &  K.  684. 

^*  6  Russ.  288.  See  also  Bnggs  v.  Hartley,  14  Jur.  €88.  So  in  a  Teiy 
recent  case,  (Blundell  in  re,  30  Bear.  360,)  where  a  fund  was  devised  to  trus- 
tees, to  pay  the  income  to  Soman  Catholic  priests,  upon  condition  of  their 
saying  masses  for  the  repose  of  the  soul  of  the  founder,  the  bequest  was  held 
void,  and  the  fund  ordered  to  be  paid  to  the  representatives  of  the  founder.  So 
also  where  the  object  of  a  charitable  trust  ceases  to  exist  before  the  death  of 
the  testator,  it  will  go  to  the  next  of  kin.  Langford  v.  Growland,  9  Jur.  n.  B.  12. 
So  also  in  case  of  a  devise  of  real  estate  upon  a  secret  trust,  to  apply  the  income 
to  charity,  the  heir-at-law  will  be  entttled.  Sweeting  v.  Sweeting,  12  W.  Bep. 
239;  B.  c.  10  Jur.  K.  8.  31. 

"  Amb.  661. 
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'^  a  gift  to  a  general  public  use,  which  extends  to  the  poor  as 
well  as  the  rich/'  comes  as  near  the  truth,  probably,  as  any  one, 
and  this  was  here  attempted  to  be  vindicated,  by  the  statute  'of 
EluEabeth,  in  its  application  to  a  bequest  of  XIOOO  to  build  an 
aqueduct  or  water-works,  and  of  £10,  annually,  to  keep  the 
^^water-works  in  good  order,"  since  it  was  supposed  to  have 
some  analogy  to  ^^  repairs  of  bridges,"  which  is  one  of  the  uses 
named  in  the  statute,  and  declared  a  legal  charity. 

10.  Since  the  statute  of  charitable  uses,^  charity,  in  the  sense 
of  the  courts  of  equity  in  England,  has  accordingly  been  restricted 
to  such  subjects  as  are  there  enumerated,  and  others  which  have 
be^n  deemed  to  come  within  its  reasonable  spirit  and  intend- 
ment.^®   In  Morice  v.  The  Bishop  of  Durham,*^  Sir  William  Grant, 

"  43  £li2.  ch.  4. 

^  2  Story,  £q.  Jur.  §§1155-1164.  And  the  same  limitation,  substantially, 
has  obtained  in  the  American  states,  in  some  of  which  this  jurisdiction  in  the 
courts  of  equity  is  attempted  to  be  maintained  upon  the  basis  of  the  common 
law ;  and  in  others  the  jurisdiction  is  placed  expressly  upon  the  English  statute, 
and  the  assumption  that  it  has  been  adopted  as  a  portion  of  the  common  law  in 
those  states.  Bnrbank  t;.  Whitney,  24  Pick.  146 ;  Going  v,  Emery,  16.  Pick. 
107 ;  Burr's  Ezrs.  v.  Smith,  7  Yt  B.  241 ;  1  Jarman,  197,  (Perk.  ed.  1859.) 
Mr.  Tudor  says  (p.  lOS) :  *'  The  statute  of  Elizabeth  still  furnishes  us  with  a 
legal  definition  of  what  is  to  be  considered  a  charity.  And  where  a  gift  is  not 
a  charity  within  that  statute,  no  information  will  lie  at  the  suit  of  the  Attorney- 
General  to  enforce  it."  Citing  Story,  Eq.  Jur.  §  1168;  Attorney-General  v. 
Hewer,  2  Vem.  387.  Here  the  Lord-Keeper  said :  "  This  not  being  a  free  school, 
is  not  a  charity  within  the  provisions  of  the  statute,  ....  and  consequently  the 
inhabitants  hare  not  a  right  to  sue  in  the  name  of  Mr.  Attorney-General.  If  the 
lord  of  a  manor  should  erect  a  mill,  and  convey  it  to  trustees,  to  the  intent  the 
inhabitants  might  have  the  conyenience  of  grinding  there,  the  inhabitants  should 
not  be  admitted  to  sue  here  in  Mr.  Attorney-General's  name." 

By  the  terms  of  the  statute,  it  was  not  to  extend  to  any  municipal  or  other 
corporation  where  special  governors  were  appointed,  or  to  any  college,  hospital, 
or  free  school,  which  has  special  visitors  or  governors  or  overseers  appointed  by 
their  founders.  And  the  jurisdiction  of  the  Ordinary  was  not  to  be  interfered 
with.    Tudor's  Ch.  Trusts,  104, 105.    But  the  commissioners  under  the  statute 

"  9  Vesey,  399,  405. 
*65« 
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M.  R.,  thus  defines  public  charity  :  ^  That  word,  in  its  widest 
sense,  denotes  all  the  good  affections  men  ought  to  bear  towards 
each  other ;  in  its  more  restricted  and  common  sense,  relief  of  the 
poor.  In  neither  of  these  senses  is  it  employed  in  this  court. 
Here  its  signification  is  derived  chiefly  from  the  statute  of  Mia^ 
abeth.  Those  purposes  are  considered  charitable  which  that 
statute  enumerates,  or  which  by  analogies  are  deemed  within 
its  spirit  and  intendment ;  and  to  some  such  purpose  every  bo- 
quest  to  charity,  generally,  shall  be  applied.  But  it  is  clear 
libers^lity  and  benevolence  can  find  numberless  objects  not  in- 
cluded in  that  statute  in  the  largest  construction  of  it."  The 
commentary  of  Mr.  Tudor,  a  late  English  writer  upon  this  sub- 
ject, gives  a  very  clear  view  of  gifts  which  may  be  considered 
charitable,  coming  within  the  statute  of  Elizabeth.  It  seems 
generally  conceded  that  the  courts  of  equity  in  England  held 
an  independent,  original,  and  inherent  jurisdiction  with  respect 
to  charitable  trusts,  before  the  statute  of  charitable  uses, 

11.  The  following  subjects  are  specifically  enumerated  in  the 
statute  of  Elizabetli,  as  charitable :  The  relief  of  aged,  impo- 


of  Elizabeih  were  not  deprived  of  their  jarisdiction  where  the  Tintors  were 
also  the  trustees  of  the  charity,  or  where  the  power  of  Tisitation  given  by  the 
founder  was  limited,  and  not  general.  The  case  of  Kirkby  v.  Ravensworth  Hos- 
pital, S  East,  221 ;  8.  c.  15  Vesey,  805;  Attorney-Greneral  v.  Talbot,  8  AtL 
662,  673;  Attorney-General  v.  Governors  of  the  Foundling  Hospital,  2  Yes. 
Jr.  421. 

The  proceedings  before  the  CommissionerB  under  the  statute  of  Elizabeth  are 
reported  in  Duke's  Charitable  Uses.  Mr.  Tudor  says;  **  Of  these  proceedings, 
many  were  not  very  consonant  with  justice."  And  it  is  here  added,  that  the 
review  of  the  proceedings  before  the  Chancellor  was  found  so  puzzling  that  the 
commissions  ceased  to  be  issued,  and  it  was  by  general  acquiescence  leaolved 
to  return  to  the  earlier  mode  of  an  information  by  the  Attorney-General.  The 
last  commission  was  issued  in  Kirkby  v.  Ravensworth  Hoepital,  supra.  And  the 
commission  appointed  by  58  Geo.  8,  ch.  19,  specially  exempts  from  the  super- 
vision of  such  board,  ^  all  charities  having  special  visitors,  governorsy  or  over- 
seers," but  the  commissioners  were  to  report  the  names  of  such  charities. 
Tudor,  107. 
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tent,  and  poor  people  ;  maintenance  of  sick  and  maimed  soldiers 
and  mariners ;  schools  of  learning,  free  schools,  and  scholars 
in  universities ;  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks,  and  highways;  education  and  preferment 
of  orphans ;  the  relief,  stock,  or  maintenance  for  houses  of  cor- 
rection ;  marriages  of  poor  maids ;  supportation  and  help  of 
young  tradesmen,  handicraftsmen,  and  persons  decayed ;  re- 
lief or  redemption  of  prisoners  or  captives ;  and  aid  or  ease  of 
poor  inhabitants;  concerning  payment  of  fifteens,  setting  out 
of  soldiers,  and  other  tazes.^ 

12.  These  several  objects  have  been  a  good  deal  extended  by 
construction,  and,  in  some  instances,  carried  quite  one  side  of 
the  fair  import  of  the  terms  used  in  the  statute.  The  following 
objects  have  been  declared  charitable :  For  the  erection  of  water- 
works ;  ®  for  the  '*  good ''  of  a  place  ;  ®  for  the  general  improve- 
—       -         -  '■  --  ^^ 

"  1  Jarman,  (ed.  1861,)  192.  See  Da  Coeta  v.  De  Pas,  Amb.  228 ;  s.  c.  1 
Dick.  258 ;  Attorney-General  v.  Cock,  2  Yes.  Sen.  278,  276 ;  Moggridge  t;. 
Thackwell,  7  Vesey,  86,  where  this  subject  is  very  extensively  discussed  by 
Lord  Eldon^  and  the  early  cases  reviewed.  See  also  Straus  v.  Goldsmid,  8  Sim. 
614,  where  a  bequest  intended  to  enable  persons  professing  the  Jewish  religion 
to  observe  its  rights,  was  held  good. 

The  second  edition  of  Mr.  Tudor's  excellent  work  on  the  law  of  Charitable 
Trusts  (1862),  contains  niany  valuable  suggestions  upon  this  important  subject. 
This  writer  alludes  to  the  contrast  in  spirit  between  the  statute  of  charitable  uses, 
and  the  favorable  construction  which  it  had  received  by  the  courts,  and  the  statute 
of  mortmain,  as  attributable,  to  a  large  extent,  to  the  fact  that  the  former  was 
principally  "  moulded  into  shape  by  ecclesiastical  tribunals,"  while  the  statute 
of  mortmain  was  the  result  of  the  *'  preponderance  of  the  lay  element  in  the 
legislature,"  and  that  the  statute  was  passed  with  the  avowed  purpose  of  arrest- 
ing what  was  declared  to  be  a  *^  public  mischief,"  which  '*  had  of  late  greatly 
increased,  by  many  large  and  improvident  alienations  or  dispositions,  made  by 
languishing  and  dying  persons  and  others,  to  uses  called  charitable,  to  take 
place  after  their  deaths,  to  the  disherison  of  lawful  heirs." 

The  opinion  of  Lord  Eldon,  in  Moggridge  v.  Thackwell,  7  Vesey,  86, 88,  is  the 
best  commentary,  perhaps,  upon  the  statute.  Its  great  length  would  preclude 
our  transferring  it  to  our  pages. 

**  Jones  V,  Williams,  Amb.  691. 

*  Attorney-General  v.  Earl  of  Lonsdale,  1  Sim.  105. 
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ment  of  a  town  ;  ^  for  the  establishment  of  a  life-boat,^  or  a 
botanical  garden ;  ^  to  the  widows  and  orphans,^  or  the  poor 
inhabitants,  of  a  parish ;  ^  in  aid  of  the  poor-rates ;  ^  for  the 
widows  and  children  of  seamen  belonging  to  a  town  ;  ^  to  poor 
and  credible  industrious  persons  residing  at  A,  with  two  chil- 
dren  or  upwards,  or  above  fifty  years  of  age,  maimed,  or  other* 
wise  unable  to  get  a  living ;  ^^  or  for  preaching  a  sermon,  keeping 
the  chimes  of  the  church  in  repair,  playing  certain  psalms,  and 
paying  the  singers  in  church ;  ^  building  an  organ-gallery  in  a 
church;®  endowing  or  erecting  an  hospital;^  for  deserving 
literary  men  who  have  been  unsuccessful ;  ®  for  letting  out  land 
to  the  poor  at  low  rent ;  ^  for  the  increase  and  encouragement 
of  good  servants ;  ^  for  the  benefit  of  ministers  of  the  gospel  of 
any  denomination ;  ^  for  the  benefit,  advancement  and  propaga- 

• 

**  Howse  r.  Chapman,  4  Yesej,  542  ;  Attorney-General  v.  Heelis,  2  Sim.  k 
Stu.  67.  It  was  held  that  a  devise  of  the  residue  of  one's  estate,  to  the  ^*  govern- 
ment of  Bengal,  to  be  applied  to  charitable,  beneficial,  and  public  works,  at  and 
in  the  city  of  Dacca,  in  Bengal,  for  the  exclusive  benefit  of  the  native  inhaU- 
tants,  in  sach  a  manner  as  they  and  the  government  might  regard  as  most  con- 
ducive to  that  end,"  was  a  valid  charity.    Mitford  v,  Reynolds,  1  FhilL  185. 

"  Johnston  v.  Swan,  3  Mad.  457. 

*  Townley  v.  Bedwell,  6  Vesey,  194. 

'  Attorney-General  v.  Comber,  2  Sim.  &  Stu.  93. 

*  Attorney-General  v,  Clarke,  Amb.  422 ;  Paice  o.  Archbishop  of  Canterbury, 
14  Vesey,  364 ;  Thompson  v.  Corby,  27  Beav.  649. 

*  Doe  V.  Uowells,  2  B.  &  Ad.  744. 

**  Powell  V.  Attorney-General,  3  Mer.  48. 
«  Russell  V.  Eellett,  3  Sm.  &  Gif.  264. 

"  Turner  v,  Ogden,  1  Cox,  316 ;  Durour  v.  Motteux,  1  Yes.  Sen.  320. 
"  Adnam  v.  Cole,  6  Beav.  353. 

^  Pelham  v.  Anderson,  2  Eden,  296 ;  Attorney-General  v.  Bishop  of  Chester, 
1  Br.  C.  C.  444  ;  Attorney-General  v.  Kell,  2  Beav.  575. 

*  Thompson  v.  Thompson,  1  ColL  381,  395. 

*  Crafton  t7.  Frith,  15  Jur.  787. 

^  Loscombe  v.  Wintringham,  13  Bear.  87. 

"  Attorney-General  v.  Hickman,  2  £q.  Cas.  Ab.  1^3,  pi.  14  ;  Same  v,  Glad- 
stone, 13  Sim.  7  ;  Same  v.  Cock,  2  Yes.  Sen.  273 ;  Same  v.  Lawes,  8  Hare,  32 ; 
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tion  of  learning  in  erery  part  of  the  world  ;  ^  to  erect  an  institu- 
tion for  the  care  of  diseases  in  quadrupeds  and  birds  useful  to 
man,  and  to  maintain  a  lecturer;^  and,  indeed,  gifts  for  any 
purpose,  either  of  a  public  *^  or  religious  ^  character,  have  been 
held  charitable. 

13.  It  is  evident,  from  an  examination  of  thceases,  that  gifts 
to  charitable  uses  are  not  confined  to  the  poor,  although  more 
generally  intended  for  them.  Sir  John  Leach^  Yice-Ghancellor, 
in  The  Attorney-General  v.  The  Earl  of  Lonsdale,^  says :  "  The 
institution  of  a  school  for  the  sons  of  gentlemen  is  not,  in  popu- 
lar language,  a  charity,  but  in  the  view  of  the  statute  of  Eliza- 
beth, all  schools  for  learning  are  so  to  be  considered." 

14.  Bequests  to  build  a  monument  for  the  testator  are  not 
charitable ;  ^  nor  for  repairing  a  vault  containing  his  remains. 

Grieves  v.  Case,  4  B.  C.  C.  67  ;  Thomber  v.  Wilson,  3  Drew.  245 ;  s.  c.  4  id. 
350.    Bnt  such  gift  to  the  person  is  not  a  charitable  gift  it  would  seem.    Id.  357. 

*  Whicker  v.  Hume,  14  Beav.  509 ;  8.  C.  1  DeG.,  M.  &  <7.  506 ;  s.  c.  7  Ho. 
Ldfl.  Cas.  124. 

^  London  Unirersity  v.  Yarrow,  28  Bear.  159 ;  s.  c.  1  DeG.  &  J.  72;  Marah 
V.  Means,  3  Jur.  K.  s.  790. 

'  Lord  CoUenhamy  in  Attorney-General  v.  Aspinall,  2  Mj.  &  Or.  61 7, 622, 628 ; 
Attorney-General  v.  Corporation  of  Shrewsbury,  6  Beav.  220 ;  Same  v.  Corpo- 
ration of  Carlisle,  2  Sim.  437 ;  British  Museum  v.  White,  2  Sim.  &  Stu.  594  ; 
Ante,  §47,  pi.  55. 

•  Attorney-General  v.  City  of  London,  1  Ves,  Jr.  243 ;  Powerscourt  r.  Pow- 
ersoourt,  1  Molloy,  616  ;  Baker  v.  Sutton,  1  Keen,  224,  232;  Attorney-General 
9.  Stepney,  10  Yesey,  22 ;  Townshend  v.  Cams,  8  Hare,  257 ;  Lloyd  v.  Lloyd, 
2  Sim.  N.  8.  255.  So  also  of  stock  to  government,  "  in  exoneration  of  the  na- 
tional debt"  Newland  v.  Attorney-General,  3  Mer.  684 ;  Thellusson  v.  Wood- 
ford, 4  Yesey,  227 ;  Nightingale  v.  Groulbum,  5  Hare,  484. 

«  1  Simons,  105. 

^  Mellick  V.  Asylum,  Jacob.  180.  Gifts  for  the  advancement  of  religion,  or 
connected  with  religious  services  or  places,  are  charitable,  as  bequests  for  the 
good,  or  reparation,  or  furniture,  or  ornaments  of  a  parish  church,  or  to  a  minis- 
ter for  preaching ;  and  similar  bequests  have  been  held  charitable.  Tudor's  Ch. 
Trusts,  10. 

But  how  far  trusts  for  maintaining  and  keeping  in  repair  the  vault  or  tomb 
of  the  donor  are  to  be  regarded  as  charitable,  the  cases  are  not  entirely  clear. 
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But  such  a  trust  will  be  enforced  against  the  heir.^  And  be- 
quests for  purposes  of  benevolence  and  general  liberality,  such 
as  the  trustee  shall  approve,  cannot  be  supported  either  as  gen- 
eral trusts  or  for  charitable  uses.^  Sir  William  Ghrant,  M.  R., 
here  defines  different  trusts  under  a  will,  and  the  law  applicable 
to  them,  with  great  clearness.  1.  If  property  is  given  to  one, 
witli  a  mere  recommendation  that  he  apply  a  portion  of  the  in- 
come in  a  particular  mode,  intending  to  leave  it  optional  with 
the  donee,  the  gift  is  absolute.  2.  If  the  donee  is  a  mere  trus- 
tee to  carry  into  effect  the  purposes  of  tlie  testator  in  regard  to 
certain  persons  intended  to  be  benefited,  but  not  sufficiently 
identified  in  the  will,  the  property  is  undisposed  of,  and  courts 
of  equity  will  not  attempt  to  carry  those  purposes  into  effect  by 
conjecture  merely,  but  will  regard  the  property  as  belonging  to 
the  heir  or  next  of  kin,  as  the  case  may  be.  But  if  the  trust  is 
in  regard  to  a  charitable  use,  courts  of  equity  will  carry  the 
charitable  intention  into  effect  cy  pres. 

15.  And  bequests  for  purposes  of  general  utility 9^*^  or  to  a 
chartered  company  to  enable  them  to  increase  their  stock  of 
corn,  which  by  law  they  were  obliged  to  keep  for  the  London 

Tador's  Ch.  TrustBi  11.  It  seems  rery  singalar  that  there  shoald  ever  have 
arisen  anj  question  in  regard  to  whether  a  trust  to  keep  the  donor's  tomb  in  re- 
pair was  a  charitable  use.  There  is  nothing  more  intensely  private  and  per- 
sonal than  such  a  bequest  in  regard  to  a  private  memorial  of  one  after  death. 
Sir  Thomas  Plumer,  M.  R,  in  Mellick  v.  The  President  and  Guardians  of  the 
Asylum,  Jac.  Rep.  180,  puts  the  question  upon  the  true  ground.  The  learned 
judge  said,  Charitable  uses  are  **  when  the  donor  appropriates  a  gift,  either  to 
charity  or  to  some  public  purpose,  such  as  the  rep^  of  bridges,  ports  and  havens, 
&c.,  not  operating  in  any  manner  to  the  benefit  of  himself.  But  the  statute 
....  does  not  apply  to  property  expended  like  this  by  the  party  on  himself, 
for  the  gratification  of  his  own  vanity,  on  an  object  which,  instead  of  having  any 
similitude  to  charity,  is  the  very  reverse  of  it  ....  It  stands  on  the  same  foot- 
ing as  an  expensive  funeral." 

*^  Gravenor  0.  Hallum,  Amb.  648. 

•  Morice  r.  Bishop  of  Durham,  9  Yesey,  399 ;  8.  c.  10  Vesey,  521. 

'  Kendall  v.  Granger,  5  Beav.  300. 
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market,  are  not  regarded  as  charitable.^  A  devise  to  a  corpo- 
ration and  other  trustees,  upon  trust  to  distribute  the  rents  and 
profits  annually  on  a  certain  daj,  amongst  certain  families, 
according  to  their  circumstances,  as  in  the  opinion  of  tlie  trus- 
tees they  might  need  such  assistance,  naming  twenty-four  per- 
sons, was  held  not  void  for  uncertainty,  but  to  create  a  bene- 
ficial interest  in  the  persons  who  might  lawfully  take  land  by 
devise,  and  therefore  not  a  charitable  gift.^ 

16.  It  has  been  decided  that  bequests  ^^  to  be  given  in  private 
charity,''  are  not  public  charities,  and  cannot  be  administered 
by  the  courts  of  equity  as  such,  and  being  void  as  trusts,  on 
account  of  their  indefiniteness,  will  go  to  the  next  of  kin.^  Tlie 
Master  of  the  Bolls  here  defines  the  distinction  between  public 
and  private  charities  thus:  ^^The  charities  recognized  by  this 
court  are  public  in  their  nature  ;  they  are  such  as  the  court  can 
see  to  the  execution  of.  If  a  party  is  to  execute  the  purpose  of 
his  testator,  he  cannot  give  to  public  charities,  the  disposition 

must  be  confined  to  private  charity Assisting  individuals 

in  distress  is  private  charity,  but  how  can  such  a  charity  be  exe- 
cuted by  the  court  or  by  the  crown  ?  In  all  cases  the  general 
principle  is,  that  the  trust  must  be  of  such  a  tangible  nature  as 
that  the  court  can  deal  witli  it.  When  it  is  mixed  up  with  gen- 
eral moral  duty,  it  is  not  the  subject  of  the  jurisdiction  of  a 
court  of  justice.    Private  charity  is  in  its  nature  indefinite. 


*  Attorney-General  v.  Haberdashers'  Company,  1  My.  &  E.  420.  Sach  a 
gift  is  for  the  benefit  of  the  company,  and  although  it  helps  to  enable  them  to 
do  a  charity,  which,  indirectly,  benefits  the  poor  extensively,  it  is  not  a  direct 
chari^.  ^ 

*  Lil^  v.  Hey,  1  Hare,  5S0.  This  gift  was  held  not  ymd,  as  tending  to 
create  a  perpetcuty.  The  learned  judge  here  says  that  if  the  gift  creates  a  pres- 
ent benefit  to  any  person,  the  gift  will  be  so  far  good.  And  '*  where  the  will 
declares  that  objects  are  to  take  in  successbn,  there  is  no  reason  why  I  should 
hold  the  will  void,  as  to  objects  to  whom  an  interest,  not  extending  beyond  their 
own  lives,  is  given  immediately  at  the  testator's  death." 

*^  Ommanney  v.  Butcher,  T.  &  B.  260. 
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How  can  it  be  controlled  ?  How  can  it  be  carried  into  execu- 
tion 7  "  But  Lord  Langdode^  M.  B.,  in  Kendall  t;.  Granger,  supra, 
thought  that  a  bequest  *^  for  the  relief  of  domestic  distress,  and 
assisting  indigent  but  deserving  individuals,"  might  be  regarded 
as  a  good  charitable  bequest.  But  a  bequest  to  be  expended 
by  executors,  in  concurrence  with  the  trustees  of  Shakspeare's 
house  in  Stratford,  in  forming  a  museum  at  that  house,  is  not 
a  public  charitj.^^  But  a  devise  of  land  for  a  pest-house,  for 
plague  patients,  was  held  a  good  charity,  aldiough  the  plague 
had  not  4ippeared  in  England  for  one  hundred  and  eighty 
years.** 

17.  A!  devise  of  land  to  a  dissenting  minister  for  life,  and  after 
his  decease  to  trustees  to  be  named  by  him  during  his  life,  for 
the  use  and  support  of  the  preaching  of  the  word  of  Gk>d  at  the 
meeting-house  forever,  with  expressed  expectation,  that  after 
the  decease  of  the  testator  he  would  do  all  in  his  power  to  pro- 
mote and  carry  on  the  work  of  God  at  such  place,  both  in  his 
lifetime  and  after  his  decease,  was  held  a  good  life-estate, 
although  the  limitation  over  might  be  bad.^  But  a  devise  to 
trustees  to  be  applied  by  them  and  their  successors,  and  the 
officiating  ministers  of  a  Methodist  congregation  for  the  time 
being,  as  they  should,  from  time  to  time,  think  fit,  was  held  not 
a  devise  to  charity.^    A  legacy  to  aid  in  the  political  restoration 

^  Thompflon  v.  Shakspeare,  1  Jobns.  Eng.  Ch.  612 ;  s.  a  6  Jur.  N.  s.  118, 
281. 

"  Attome}r-General  v.  The  Earl  of  Craven,  21  Beav.  892,  S.  P. ;  Came 
V.  Long,  4  Jur.  N.  8.  474 ;  8.  0.  6  id.  689. 

The  following  have  been  held  not  valid  as  charitable  bequests:  ^ iVir  benevo- 
lent purposes,"  James  v.  Allen,  8  Mer.  1 7.  «  Charitable  or  other  purposes," 
Ellis  V.  Selby,  7  Sim.  852 ;  s.  G.  1  My.  &  Cr.  2S6.  ^  Benevc^ent^  religious,  and 
charitable  purposes,"  Williams  v.  Kershaw,  dt  1  Keen,  282 ;  and  1  My.  &  Cr. 
298, 296.  **  To  buy  such  books  as  might  ha^e  a  tendency  to  promote  the  interests 
of  virtue  and  religion,  and  the  happmess  of  mankind,  and  distributing  such  books," 
Brown  v.  Yeall,  7  Vesey,  50,  n.,  p.  52. 

"  Phillips  17.  Aldridge,  4  T.  R.  264. 

**  Toone  v.  Copestake,  6  East,  82S.     Lord  EHenhwimgh  sud :   <*  This  is 
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of  the  Jews  to  the  Cltj  of  Jerusalem,  was  hdd  to  be  illegal  and 
void,  as  being  in  conflict  with  the  neutral  obligations  of  tlie 
English  people  and  nation  toward  a  nation  at  peace  with  them. 
But  such  a  bequest  for  the  purpose  of  establishing  a  bishoprio 
of  the  English  Church  there,  in  concurrence  with  the  permission 
of  the  Turkish  government  for  that  purpose,  is  valid.^ 

18.  In  ordinary  trusts,  not  coming  within  the  scope  of  what 
the  law  denominates  charitable  uses,  the  objects  must  be  so 
definite  that  the  courts  of  equity  can  carry  them  into  effect,  or 
the  estate  will  be  treated  as  undisposed  of,  and  go  to  the  party 
entitled,  if  no  such  disposition  had  been  attempted.^  We  shall 
have  occasion  to  notice  this  subject  in  another  place,  but  it  may 
be  stated  here,  that  where  an  undistinguished  portion  of  the 
estate  is  given  to  charitable  uses,  in  conjunction  with  other 
trusts,  which  fail  for  indefiniteness,  the  charitable  uses  will  fail 
also  in  consequence  of  their  connection  with  the  other  trusts, 
and  the  impossibility  of  distinguishing  what  portion  was  de- 
signed for  charity.^^  But  where  the  trusts  connected  with  chari- 
table trusts  are  sufficiently  definite  to  be  recognized  in  law,  but 
the  distribution  of  the  fund  among  the  objects  named  is  left  to 
trustees,  who  fail  or  deoline  to  act,  the  courts  will  not  allow 
die  bequests  to  fail  on  that  account,  but  will  distribute  the  fund 
in  equal  proportions.^ 

nothing  like  a  deyise  to  charitable  nses.  The  trustees  may  apply  the  estate  to 
toy  use  they  think  fit  The  will  of  the  testator  does  not  aim  at  confining  them 
to  apply  it  to  charitable  nses. 

*  Habershon  v,  Yardon,  7  Eng.  Law  &  Eq*  228. 
<*  1  Jarman,  (ed.  1861,)  196. 

*  1  Jarman^  196. 

"  Attorney-Genend  v.  Doyley,  2  £q.  Ou.  Ab.  194,  pi.  15 ;  s.  c.  7  Yesey,  68, 
note ;  Salusbory  v.  Denton,  8  Kay  &  J.  629.  And  in  Adnam  v.  Ckile,  6  Bear. 
363,  where  the  testator  bequeathed  the  residue  of  his  personal  estate  to  trustees, 
to  expend  the  same  in  erecting  such  a  monument  to  his  memory  as  t^y  saw  fit, 
and  in  building  an  organ^allery  in  the  parish  ohurch,  and  the  trustees  applied 
the  whole  to  the  monument,  it  was  held  not  a  good  execution  of  the  trust,  and 
was  referred  to  the  Master  to  report  what  apportionment  was  reasonable.    The 

PABT  u.  66 


782  CHARITABLE  USES  AND  TBUSTS.  [CHAP.  ZY. 

19.  Tliere  seems  to  be  a  distinction  in  the  cases,  as  to  the 
form  of  such  bequests,  and  whether  the  trust  to  distribute  the 
shares  unequally  is  only  contingent,  and  the  gift  absolute,  un- 
less the  trustee  otherwise  directs,  or  the  gift  is  made  to  depend 
upon  the  expressed  will  of  the  trustee.  In  the  former  case  the 
devisees  or  legatees  take  equal  shares,  in  case  of  the  failure  of 
the  trustee  to  make  any  distribution ;  but  in  the  latter  case  there 
seems  to  be  more  question  whether  the  bequest  takes  effect.^ 

20.  It  seems  in  some  of  the  cases  to  be  supposed,  that  where 
the  testator  has  created  a  charitable  use,  if  he  has  appointed 
trustees  to  exercise  any  discretion  in  regard  to  the  matter,  that 
the  courts  of  equity  will  not  interfere.® 

21.  But  it  has  been  repeatedly  held,  that  a  devise  or  bequest 
to  trustees  to  apply  the  income  for  such  charitable,  pu'blic,  or 
other  purposes,  as  the  trustees  might  think  fit,^  even  where  the 
words  were  added,  without  being  accountable  to  any  person 
whomsoever  for  such  disposition,  that  although  it  did  create  a 
trust,  it  was  not  for  a  public  charity,  and  was  too  indefinite  to 
be  carried  into  effect  in  any  other  yiew,  and  that  the  bequest 
must  therefore  fail,  and  fall  into  the  residue  of  the  estate.^  It 
seems  to  be  now  settled,  therefore,  that  the  courts  of  equity  will 
only  recognize  the  validity  of  such  trusts  as  they  can  execute, 
or  can  control,  when  in  the  process  of  execution®    In  Ellis  v. 


ease  of  Down  r.  Worrall,  1  My.  &  K  561,  is  sometimes  regarded  as  at  yariance 
with  the  principle  stated  in  the  text,  but  if  so,  has  not  been  followed. 

"*  The  following  cases  are  of  the  latter  class :  Duke  of  M arlboroogh  o.  Lewd 
Godolphin,  2  Yes.  Sen.  61;  Brown  v.  Higgs,  4  YeKj^  70S ;  8.  c.  5  Yesey,  495; 
S  Yesej,  561 ;  Down  v.  Worrall,  1  My.  &  K.  561.  And  Harding  v,  Glyn,  1 
jLtk,  469,  seems  to  hare  gone  upon  similar  grounds.  In  all  such  cases  the 
words  of  the  will  and  the  probable  intent  of  the  testator  should  have  a  control- 
ling  effect.    See  Cole  v.  Wade,  16  Yesey,  44. 

«  Waldo  V.  Cal^y,  16  Yesey,  206 ;  Hoide  v.  Earl  of  Suffolk,  2  My.  &  K.  59. 

*^  Ellis  V.  Selby,  7  Sim.  852 ;  Yezey  o.  Jamson,  1  Sim.  &  Stu.  69. 

^  Ellis  V.  Selby,  (on  appeal  before  the  Lord  Chancellor,)  1  My.  &  Cr.  2S6. 

^  Nash  V.  Morley,  5  Beav.  1S2. 
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Selby,  Sir  Launcelot  Shadwell,  Vice-Chancellor,  said,  "  Here  the 
testator  has  expressly  drawn  a  distinction  between  charitable  * 
purposes  and  other  purposes,  and  I  must  take  it  then,  that 
he  meant  purposes  charitable,  or  purposes  not  charitable ;  but 
whether  the  purposes  not  charitable  were  to  be  purposes  which 
might  give  a  beneficial  interest  to  the  trustees,  or  some  other 

purposes,  the  testator  has  nowhere  made  clear It  is 

nothing  more  than  if  he  had  given  an  estate  to  A  or  to  B  " ; 
and  this  decision  was  affirmed  by  Lord  Cottenham.^  A  similar 
decision  had  been  before  made  by  the  same  learned  judge.^ 

22.  The  policy  of  the  early  cases  in  the  English  courts,  and 
of  the  early  English  statutes,  seems  to  hare  been  to  favor  gifts, 
even  of  land,  to  charitable  purposes.^  And  from  this  policy 
springs  the  rule,  no  doubt,  that  property  once  devoted  to  public 
oharity,  although  in  a  form  not  susceptible  of  legal  accomplish- 
ment, shall  not  be  allowed  to  revert  into  the  mass  of  the  estate 
of  the  donor,  but  the  courts  of  equity  will  apply  it  to  similar 
objects  of  charity  to  those  designated,  so  far  as  the  law  will 
allow. 

23*  But  in  the  beginning  of  the  eighteenth  century,  from  the 
tendency  which  had  manifested  itself  to  lock  up  property  in  the 
hands  of  trustees,  for  charitable  uses,  it  was  thought  expedient 
to  enact  the  statute  of  9  Geo.  2,  c.  36,  commonly  known  as  the 
statute  of  mortmain,  by  which  it  is  provided  that  all  gifts  of 
hereditaments,  or  personal  estate  to  be  laid  out  in  the  purchase 
of  hereditaments,  and  all  encumbrances  of  such  hereditaments, 
for  the  benefit  of  any  charitable  use  whatsoever;  all  gifts  of 

**  Willianu  «.  Kershaw,  6  L.  J.  N.  8.  84  ;  8.  c.  5  CI.  &  Fin.  111.  To  render 
the  gift  one  to  charitable  ases,  it  aeems  to  be  required  that  it  should  be  obliga- 
tory upon  the  trustee  that  he  should  apply  the  whole  in  charity,  and  that  it  is 
not  enough  that  he  may  do  sa  Kendall  v.  Granger,  5  Bear.  800.  See  Jones 
V.  Allen,  3  Mer.  17. 

*  Flood's  Case,  Hob.  186 ;  Attorney-General  v.  Bye,  2  Yern.  458  ;  Same  v. 
Burdet,  id.  755 ;  Rivet's  Case,  Moore,  890,  8  Ch.  Bep.  ^20 ;  CoUison's  Case, 
Hob.  186  ;  The  Statute  of  Charitable  Uses,  48  Elizabeth. 
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stocks  in  the  public  funds,  for  any  such  use,  shall  be  absolutely 
▼oid,  unless  such  hereditaments  shall  be  eouTejed  by  deed  ex- 
ecuted with  certain  prescribed  formalities,  one  year  before  the 
decease  of  the  donor,  and  unless  such  stocks  shall  be  transferred 
six  calendar  months  before  the  decease  of  the  donor.  Such  deed 
to  be  enrolled  in  chancery  witliin  six  calendstr  months  after  its 
execution ;  and  all  such  conveyances  to  be  made  to  take  efiecl 
in  possession,  for  such  charitable  use,  immediately  upon  their 
execution,  and  to  be  without  any  power  of  rerocation,  reserva- 
tion, or  trust,  Scc.j  for  the  benefit  of  the  donor,  or  any  person 
claiming  under  him.^ 

24.  Tiie  early  inclination  of  the  courts  was  to  regard  all 
kinds  of  p;*operty  as  coming  within  the  definition  of  heredita- 
ments which  would  possibly  bear  that  construction.  Hence 
canal  shares  were  so  held.^  And  the  same  is  true  of  all  shares 
in  joint-stock  companies,  the  holders  of  which  have  no  interest 
in  any  realty  belonging  to  the  company,  but  only  the  right  to 
share  in  the  profits.® 

25.  And  although  it  has  sometimes  been  contended,  and 
been  declared  by  high  authority,®  that  where  the  object  and 
purpose  of  an  association  was  to  deal  in  lands,  and  to  deriyo 
profits  from  the  use  of  land,  the  shares  were  so  far  of  the  realty, 

*  But  thiB  will  not  preclude  the  donor  reaerring  to  himself  a  power  of  lega- 
lating  the  charity.  Grieves  v»  Case,  2  Cox,  801 ;  Attomey-Greneral  v.  Manby, 
1  Mer.  327. 

*'  Tomlinson  v,  TomlinsoDf  9  Beav.  459.  But  the  tending  of  recent  decisions 
is  in  the  opposite  direction.  Baxter  v.  Brown,  7  Man.  &  Gr.  19S ;  Bojce  v. 
Green,  Battj,  SOS.  Lord  Cranwartht  in  Edwards  t;.  Hall,  6  DeG.,  M.  &  G.  74, 
92 ;  Lord  7Vtiro>  in  Myers  «.  Perigal,  2  DeG.,  M.  &  G.  599 ;  Lord  St  LemuadSy 
in  same  ease^  The  shares  in  tiSi  joint^stock  companies^  althongh  their  profits 
arise  solely  fWnn  holding  lands,  are  exempt  from  the  act.  Sparling  Wm  Parker, 
9  BeaT.  450 ;  Walker  vw  Milne,  XI  Beav.  507 ;  Thompson  t^.  Thompson^  1  ColL 
881 ;  Hilton  v.  Giraud,  1  DeG.  &  S.  183 ;  Myers  v.  Perigal^  Id  Sim.  538 ;  Ed- 
wards V.  Hall,  11  Hare,  1 ;  6  DeG.,  M.  &  G.  74,  overmliag  Ware  v,  Gamber- 
lege,  20  Beav.  503 ;  Lialey  v.  Taylor,  1  Gif.  67. 

^  Tippets  V.  Walker,  4  Mass.  B.  505. 

••  Morris  v.  Glynn,  27  Beav.  218. 


§  71.]  CHARITABLE  USES  AND  TRUSTS.  785 

that  they  could  not  be  devised  to  charities,  and  a  distinction 
has  thus  been  attempted  to  be  maintained  between  this  class  of 
cases  and  those  companies  where  land  was  used  as  a  mere 
incident  to  the  transaction  of  other  business,^  the  distinction 
has  not  been  regarded  as  having  any  foundation  in  principle.^ 
Bat  if  land  is  vested  in  any  one,  not  for  the  purposes  of  the 
business  of  the  company,  but  for  the  individual  shareholders,  in 
proportion  to  their  shares,  then  the  shares  will  constitute  an 
interest  in  land  within  the  statutes  of  mortmain  .^^ 

26.  Railway  debentures,  which  are  securities  resting  upon  the 
pledge  of  the  undertaking  and  the  tolls,  are  not  within  the  act,, 
unless  they  amount  to  an  assignment  of  the  undertaking.'^^    We 


^  1  Jarman,  204,  205.  .See  also  Brougbtoa  v.  Hutt,  8  DeG.  &  J.,  501 ;  8.  c. 
5  Jar.  N.  B.  281.  This  is  the  case  of  shares  in  the  Western  Australian  Land 
Company,  formed  for  the  purchase  and  cultiyation  of  lands,  and  the  lords  jus- 
tices, as  well  as  the  learned  counsel  in  the  case,  make  no  question  the  shares  are 
personal  estate.  The  English  courts  hold  that  where  the  devise  does  not  abso- 
lutely require  the  amount  or  any  portion  of  it  to  be  invested  in  real  estate,  so 
that  the  trustees  have  a  discretion  to  apply  it  to  the  purpose  indicated  in  some 
other  mode,  that  it  is  not  avoided  by  the  statute  of  mortmain.  Hopkins  v. 
Phillips,  8  Gif.  182 ;  Graham  v.  Paternoster,  8  Jur.  n.  s.  127 ;  Dent  v.  AUcrofl, 
id.  112 ;  B.  G.  80  Beav.  885 ;  Graham  v.  Paternoster,  81  Beav.  80.  And  a  leg- 
acy for  the  enlargement  of  a  church  has  been  held  valid,  as  it  does  not  necessa- 
rily involve  the  bringing  of  fresh  land  into  the  market  Hawkins  in  re,  10  Jur. 
H.  a.  922.  But  a  devise  for  the  prevention  of  cruelty  to  animals,  by  the  appli- 
cation of  the  avails  for  the  establbhment  of  slaughter-houses,  &c.,  is  &void  use, 
as  coming  within  the  statute  of  mortmain.  Tatham  v.  Drummond,  10  Jur.  K.  b. 
1087.  It  is  here  said,  the  court  shoidd  adopt  such  a  construction  as  will  reach 
the  intention  of  the  testator,  without  reference  to  the  statute,  and  if  that  brings 
the  case  within  the  statute,  no  secondary  meaning  can  be  applied  to  take  the 
case  out  of  the  statute,  which  seems  to  us  a  most  salutary  rule  of  construction  in 
all  cases. 

"  Vice-Chancellor  Wood,  in  Hayter  v.  Tucker,  4  Kay  &  J.  251. 

**  Banting  v.  Marriott,  19  Beav.  168.  See  also  Toppin  o.  Lomas,  16  C.  B. 
145, 159;  Howse  v.  Ch24>man,  4  Vesey,  542;  Myers  v.  Perigal,  16  Sim.  538; 
Ashton  V.  Lord  Langdale,  4  DeG.  &  S.  402 ;  Langham's  Will,  10  Hare,  446 ; 
Walker  v.  Milne,  11  Beav.  507. 

66* 
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will  not  go  here  minutelj  into  the  cases  in  regard  to  thQ  kinds 
of  property,  which  have  been  held  by  the  English  coarts  to 
come  within  the  statutes  of  mortmain,  as  those  statutes  have 
not  been  re-enacted  in  the  American  states  to  any  great  extent ; 
and  where  a  limitation  is  put  upon  testamentary  capacity  in 
regard  to  charitable  bequests,  it  has  more  commonly  only  ex* 
tended  to  the  period  before  death  of  executing  the  testatmentary 
act,  and  has  made  no  distinction  between  real  and  personal 
estate. 

27.  Where  lands  are  devised  to  a  charity,  the  trust  is  not  only 
void,  but  the  legal  estate  does  not  vest,  and  the  heir  may  recover 
at  law  in  such  cases.""* 

28.  And  where  money  is  devised  to  build  a  school,  or  alms* 
houses,  or  for  any  other  purpose,  within  the  prohibition  of  the 
statutes  of  mortmain,  and  the  principal  devise  ijs  void,  this  will 
avoid  all  bequests  for  the  repair  of  sudi  buildings,  or  for  the 
support  of  the  institutions  therewith  conneoted.^^  But  if  the  pri- 
mary gift  is  valid,  and  is  only  followed  by  a  void  one,  merely 
ancillary  to  it,  the  legality  of  the  primary  gift  is  not  affected  by 
its  illegal  ancillary ."^^  But  in  some  cases  a  devise  has  been  held 
to  iail  from  its  connection  with  some  impracticable  scheme.^ 

29.  Equity  will  not  execute  such  an  illegal  trust,  even  where 
the  legacy  has  been  paid.''^    But  where  lands  have  been  long 

"  Adlington  v.  Cann,  S  Atk.  141,  155 ;  Bardett  r.  Wi^hte,  8  B.  ft  Aid. 
710 ;  Pilkington  v.  Boughej,  12  SSm.  114 ;  Cramp  v.  Flajibot,  4  Kaj  &  J.  479. 
If  there  is  a  valid  trust  joined  with  the  void  one,  the  legal  estate  will  vest,  and 
the  heir  or  residuary  devisee  musf  resort  to  equitj.  Willet  v.  SandlMl,  1  Yes, 
Sen.  186 ;  1  Jarman,  207. 

^  Attorney-General  v.  Goolding,  2  Br.  C.  C.  428 ;  Same  v.  Whitchnreh,  S 
Vesey,  141 ;  Limbrey  v.  Gnrr,  6  Mad.  151 ;  Smith  v,  OMver^  11  Bear.  481 ; 
Attorney-General  v.  Hodgson,  15  Sim.  146;  Attorney-General  v.  Hjuxbmi,  2 
J.  &  W.  270. 

^  Blanford  v.  Fackerell,  4  Br.  C.  C.  894 ;  s.  c.  2  VesL  Jr.  288 ;  Attorney- 
General  V.  Stepney,  10  Vcsey,  22; 

^  Grieves  v.  Case,  4  Br.  C.  C.  67. 

^  Attorney-General  v.  Ackland,  1  Buss.  &  My.  24S« 
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held  and  applied  to  charity,  under  a  deTise,  it  will  be  presumed 
against  the  heir,  that  all  proper  means  have  been  taken  to  dedi- 
cate the  property  efibctually  to  charity.*^ 

80.  All  secret  trusts  with  the  devisee  whereby  it  is  recom- 
mended, or  understood,  or  expected,  that  lands  or  ot)ier  heredi- 
taments will  be  applied  for  public  charities,  in  perpetuity,  will 
have  the  same  effect,  in  aToiding  the  devise,  as  declared  in  the 
will.^  So  also  if  there  be  any  secret  understanding,  that  the 
grantor  shall  enjoy  during  his  life  the  income  of  the  estate,  con- 
veyed by  him  to  charitable  purposes,  in  conformity  with  the  other 
requirements  of  the  statutes  of  mortmain,  it  will  invalidate  the 
conveyance.^  And  where  land  is  devised,  but  by  a  subsequent 
unattested  paper,  or  by  parol,  the  testator  declares  a  trust  for 
charity,  it  will  not  defeat  the  devise.^^  But  the  case  would  be 
different  if  the  devisee  had  connived  at  the  declaration  of  trust, 
as  valid,  or  g^ven  any  assurance  that  he  would  carry  the  same 
into  effect.^  And  even  such  a  connivance  by  one  of  several 
devisees,  acted  upon  by  the  testator,  will  avoid  the  entire  de- 
vise.^ 

31.  But  in  the  case  just  cited,  where  the  testator  devised  land 
to  four  persons  as  tenants  in  common,  and,  after  executing  his 
will,  communicated  to  one  of  the  devisees  his  desire  that  the 
pr(^>erty  should  be  held  on  charitable  trusts,  who  received  the 
communication   in   silence,   and   no  communication    whatever 

"  Attorney-General  v.  Moor,  20  Beav.  119. 

**  Boson  V.  Statfaam,  1  Eden.  508 ;  Mneklestoo  o.  Brown,  6  Yefiey,  52 ; 
Strickland  o.  Aldridge,  9  Vesej,  516 ;  Paine  o.  Hall,  18  Vesey,  475.  And  sach 
trust,  if  denied  by  the  devisee,  may  be  proved  aliunde.  Edwards  v.  Pike,  cited 
in  1  Cox,  17;  s.  c.  1  Eden.  267. 

"*  1  Jarman,  212;  Fjsfaer  v.  Brierly,  6  Jar*  N.  s.  159,  615,  where  the  point 
18  ooRceded,  bat  the  (>roof  failed.  See  also  Alexander  v.  Brame,  7  DeG.,  M. 
&  G.  525. 

^  AdlingtoQ  0.  Cann,  S  Atk.  141 ;  s.  c.  cited  in  9  Yesey,  519 ;  Wallgrave  v, 
Tebbe,  2  Kay  &  J.  313 ;  Lomax  v.  Bipley»  3  Sm*  &  Gif.  48» 

"  Adlington  v.  Cann,  snpra ;  Russell  v.  Jaokson,  10  Hare,  204. 

"  Tee  V.  Ferris,  2  Kay  &  J.  357. 
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was  made  to  the  other  devisees,  it  was  held  by  Yiee-Chan- 
cellor  Wbod^  that  the  devbee,  with  whom  tlie  testator  had 
communication,  must  be  regarded  as  assenting  to  the  request 
of  the  testator,  and  thus  defeated  the  devise  as  to  himself; 
but  that  as  to  tiit  others,  the  devise  should  take  effect  bene- 
ficially. 

32.  Where  the  bequest  combines  different  kinds  of  property, 
some  of  which  may  be  given  to  charity  and  some  not,  and  the 
uses  are  partly  charitable  and  partly  not,  equity  will  not  so 
marshall  the  assets  in  favor  of  the  charitable  uses,  that  the 
other  trusts  may  be  met  by  property  not  applicable  to  charity, 
and  thus  leave  the  property  which  is  legally  applicable  to  that 
purpose  to  be  so  applied.^ 

S3.  But  where  the  testator  left  all  his  estate,  real  and  per- 
sonal, to  trustees,  upon  trust  to  sell  and  pay  his  debts  and  leg- 
acies, and  apply  the  residue  for  charitable  purposes,  it  was  de* 
cided  ^  not  to  pay  the  debts  and  legacies  exclusively  out  of  the 
personal  estate,  but  to  apply  both  real  and  personal  estate, 
ratably,  to  that  purpose,  and  thus  leave  the  charitable  uses  to 
share  their  just  proportion  of  the  real  estate.  And  even  where 
the  bequests  to  charity  are  merely  pecuniary,  but  the  residue, 
both  real  and  personal,  is  thus  bequeathed,  the  courts  of  equity 
have  required  the  debts  and  legacies  to  be  paid  ratably  out  of 
real  and  personal  estate,  thus  avoiding  a  ratable  amount  of  the 
legacies  to  charity.®* 

**  Mogg  r.  Hodges,  2  Yes.  Sen.  52 ;  Attorney-General  v.  Tyndall,  2  Eden. 
207 ;  B.  c.  Amb.  614 ;  Foeter  v.  Blagden,  Amb.  704 ;  Middleton  v.  Spicer,  1  Br. 
C.  C.  201 ;  Attorney-General  9.  Earl  of  Winchelsea,  S  Br.  C.  C.  378 ;  Make- 
ham  V,  Hooper,  4  Br.  C.  C.  158 ;  Hobson  o.  Blackbam,  1  Keen,  278 ;  Williams 
V.  Kershaw,  5  L.  J.  Ch.  n.  8.  S4  ;  s.  c.  5  CI.  &  Fin.  111. 

"  Howse  V.  Chapman,  4  Yesey,  542;  Paice  v.  Archbishop  of  Canterbmy, 
14  Yesey,  864  ;  Curtis  v.  Hatton,  ib.  587  ;  Currie  v.  Pie,  17  Yesey,  462 ;  Cro»- 
bie  V.  Mayor  of  Liverpool,  1  R.  &  My.  761,  n.;  Fourdrin  v.  Gowdey,  S  My.  & 
K.  888,  897  ;  Johnson  v.  Woods,  2  Beav.  409 ;  Attorney-General  v.  Southgate, 
12  Sim.  77 ;  Edwards  v.  Hall,  11  Hare,  1,  22. 

*  Philanthropic  Society  v.  Kemp,  4  Beav.  5S1 ;  Stmqge  v»  Dimsdale,  6  Bear. 


§  71.]  OHABITABLE  USES  AIO)   TBUSTS.  789 

34.  Tba  testator  may  direct  a  charitable  legacy  paid  out  of 
pure  personalty,  and  in  such  case,  if  the  personal  estate  be 
exhausted  bj  specialty  creditors,  the  charity  may  stand  in  the 
place  of  such  creditors.^  And  in  general,  where  the  testator 
directs  a  legacy  for  charity  to  be  paid  out  ef  pure  personalty, 
all  tliat  remains  of  sixch  property  after  paying  debts  and  lega- 
cies, either  according  to  the  legal  priority  of  such  claims,  or  the 
express  direction  of  the  testator,  must  be  applied  towards  the 
charitable  legacy,^  notwithstanding  some  decisions  which  seem 
to  hare  been  designed  to  defeat  the  legacy  to  charity,  as  far  as 
that  was  practicable.^  But  the  debts  and  funeral  and  testa- 
mentary  expenses  will  be  paid  ratably  ont  of  all  the  property 
applicable  to  that  subject,,  unless  the  will  contain  an  express 
direction  to  the  contrary,  which  seems  the  only  effectual  mode 
of  securing  the  payment  of  a  legacy  for  charitable  uses  in  the 
English  courts.^  The  English  courts  have  very  obviously  done 
all  in  their  power  to  defeat  legacies  for  charitable  usee,  at  least 
so  far  as  it  could  fairly  be  done  by  unfavorable  construe* 
tiotts.^  The  courts  of  equity  have  even  declined  to  adopt  the 
same  favorable  construetion  towards  charities  which  they  have 
towards  aliens,^  and  allow  them  to  hold  money  bequeathed, 

462 ;  Cherry  v,  Mott,  1  Mj.  &  Cr.  123 ;  Briggs  v.  Chamberlain,  18  Jur.  56.    la 
Bobinaon  v.  London  Hospital,  10  Hare,  19,  Vice-Chancellor  Wood  held  the 
proportion  of  yalue  in  such  cases  is  to  be  fixed  as  of  the  date  of  the  appor- 
tionment, and  not  o^  that  of  the  death  of  the  testator. 
"  Attome^Creneral  v.  Lord  Mountmorris,  1  Dick.  379. 

*  Robinson  v.  Geldart,  3  Mae.  k  Qor,  785,  rerersing  the  decision  in  s.  c.  3 
DeG.  &  Sm.  499. 

*  Fhilanthropio  Society  v.  Eiamp,  4  Beav.  581 ;  Stuige  v.  Dimsdale,  6  Bear. 
462. 

<•  Tempest  v.  Tempest,  7  DeG.,  Ml  &  G.  47a 

*  1  Jarman,  218 ;  Leaeroft  i\  Maynard,  1  Yes.  Jr.  279 ;  WQson  ».  Thomas, 
3  My.  &  K.  579.  In  the  last  case  the  comt  did  give  the  effect  to  the  word 
^  personalty,*^  which  is  ordinarly  expressed  by  ^  pare  personalty ,"  that  being 
the  obvious  sense  in  which  they  were  used  by  the  testator. 

**  Dq  Hourmelin  v.  Sheldon,  1  Beav.  79 ;  a.  c.  4  My.  Cr.  525.    See  also 
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where  it  is  directed  to  be  raised  out  of  the  sale  of  real 
estate.® 

85.  There  is  a  note  ^  to  Mr  Jarman's  chapter  upoa  the  Eng- 
lish statute  of  mortmain,  which  shows  most  conclusively,  in  our 
judgment,  that  the  spirit  of  this  statute  is  conceived  in  an  over- 
cautious  feeling  of  circumspection  in  regard  to  the  interests  of 
society,  and  the  mode  in  which  they  are  liable  to  be  unfavorably 
affected  by  devises  of  lands  or  real  chattel  interests  to  chari- 
table uses ;  and  that  every  security  in  regard  to  that  liability 
might  be  effected  by  providing  for  the  sale  of  such  real  estate, 
and  compelling  the  charities  to  accept  the  avails  in  money; 
and  that  in  this  mode  much  litigation  would  be  avoided,  and 
the  apparent  effort  to  evade  and  defeat  the  charitable  intention 
of  testators  would  also  be  saved,  with  many  other  advantages 
gained  not  a  little  creditable  to  the  country,  and  far  more  in 
accordance  with  the  spirit  of  the  age  than  the  English  statutes 
of  mortmain,  or  the  decisions  of  the  equity  courts  in  regard  to 
them.** 

36.  The  statute  of  mortmain  does  not  extend  to  Scotland,^ 
or  Ireland,^  or  the  Colonies.®    It  is  purely  English  in  its  char* 

Fourdrin  v,  Gowdey,  S  My.  &  K.  SSd;  Master  v.  De  Croismar,  11  Bear. 
184. 

"  1  Jarman,  218,  219. 

^  1  Jannan,  219,  note  (y). 

^  A  careful  observation  in  regard  to  the  interests  in  America,  wbich  repre* 
sent  the  opposition  to  charitable  bequests,  will  convince  us,  probably,  that  it 
comes  neither  from  the  most  laborious  or  the  most  successful  of  business  efforts 
and  enterprises,  nor  from  those  who  have  most  at  heart  either  the  religious 
state,  the  morals,  or  the  material  comforts  of  any  class,  and  especially  the 
poorer  classes. 

"  Oliphant  v.  Hendrie,  1  Br.  C.  C.  571 ;  Curtis  v.  Hotton,  14  Vesey,  537; 
Mackintosh  v»  Townsend,  16  Yesey,  830;  Attomey-Greneral  v.  Mill,  3  Russ. 
828 ;  s.  c.  5  Bligh,  N.  8.  593 ;  B.  c.  2  D.  &  CI.  893. 

^  Campbell  v.  Earl  of  Radnor,  1  Br.  C.  C.  271 ;  Baker  v.  Sutton,  1  Keen, 
224 ;  Attorney-General  v.  Power,  1  Ball  &  B.  154. 
'"  Sir  William  Granty  M.  R.,  in  Attorney-General  v.  Stewart,  2  Mer.  143; 
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ftcter  and  force.  The  British  parliament  has  often  passed  stat- 
utes in  favor  of  particular  charities,  and  the  statute  of  mortmain 
has  been  repealed,  pro  tanto,  in  favor  of  the  British  Museum, 
the  Bath  Infirmary,  Greenwich  Hospital,  the  Foundling  and  St. 
(George's  Hospitals,  the  Royal  Naval  Asylum,  the  Seaman's 
Hospital  Society,  and  some  other  public  institutions.^ 

37.  And  it  will  be  remembered  that  the  English  statute  of 
mortmain  leaves  the  entire  personal  estate  of  the  testator  liable 
to  the  unrestricted  disposition  of  his  will  for  charity,  unless  he 
direct  it  to  be  invested  in  real  estate,^^  and  this  notwithstanding 
such  charitable  institutions  are  made  of  perpetual  duration. 
And  this  class  of  dispositions  is  highly  f&vored  in  point  of  con- 
struction .^^^ 

88.  Thus  it  has  happened,  that  bequests  of  personalty,  of  the 
loosest  and  most  indefinite  character,  have  been  upheld  by  the 
courts,  and  applied  to  analogous  objects,  or  such  as  the  courts 
felt  justified  in  presuming  the  testator  might  have  had  in  his 
mind.  For  instance,  a  gift  to  the  poor  in  general ;  ^^  or  to  chari- 
table uses  generally ;  ^^  or  for  the  advancement  of  religion,  to 
be  laid  out  *^  in  the  service  of  our  Lord  and  Master,  and  I  trust 
Redeemer " ;  ^^  or  for  such  charitable  uses  as  the  testator's 
executor  shall  appoint,  and  the  testator  revokes  the  power  of 
the  executor ;  ^^  or  the  executor  renounces  probate,  so  that  he 


Wbicker  t?.  Hume,  1  DeG.,  M.  &  G.  506 ;  s.  c.  14  Beay.  509 ;  b^  c.  7  Ho. 
Ldfl.  Gas.  124. 

**  1  Jarman,  222. 

^  Freem.  Ch.  Gas.  262 ;  Baylis  v.  Attomey-Geueral,  2  Atk.  239 ;  Da  GoBta 
o.  Da  Pas,  Amb.  22S. 

«*  Gary  v,  Abbott,  7  Vesey,  490. 

^  Attorney-Greneral  v,  Mathews,  2  Lev.  167 ;  Attomey-Greneral  v.  Clarke, 
Amb.  422. 

^  Clifford  V,  Francis,  Freem.  Ch.  Gas.  880;  Attorney-General  v.  Herrick, 
Amb.  712. 

^  Powenconrt  v,  Powersoourt,  1  MoU.  616. 

»•  White  17.  White,  1  Br.  C.  G  12. 
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cannot  exercise  the  discretion  ;^^  or  to  such  charitable  uses 
A  B  shall  appoint,  and  he  dies  before  the  testator ;  ^^  or  neg- 
lects or  refuses  to  appoint ;  ^^  or  to  such  charitable  uses  as  the 
testator  has  or  shall  appoint,  and  he  dies  without  making  anj 
appointment;^^  or  the  instrument  of  appointment  cannot  be 
found  ;  ^^^  or  where  the  testator  makes  a  disposition  in  favor  of 
an  object  which  has  no  existence ;  ^  or  which  is  void  in  law ;  ^^ 
or  which  has  become  impossible ;  ^^  or  bequeathes  to  trustees 
of  a  charity  who  refuse  to  accept ;  ^^  or  to  a  particular  charily, 
by  a  description  which  is  equally  applicable  to  more  than  one, 
and  it  is  wholly  uncertain  which  was  intended  ;  ^  or  where  the 
testator  evinces  the  intent  to  give  in  charity,  but  leaves  blanks 
in  his  will  for  the  names  of  the  charities  and  the  propor^n  to 
be  allotted  to  each.^^^ 

89.  In  all  these  cases,  bequests  upon  any  other  subject  thaa 
charity  would  have  been  declared  void  for  such  uncertainty  tliere^ 
But  where  the  testator's  intent  is  clear,  it  must  be  foUowed.^^ 


*"  Attorney-General  v.  Fletcher,  5  Law  J.  k.  8.  ch.  75. 

^  Moggridge  V.  Thackwell,  1  Ves.  Jr.  464 ;  Mills  v.  Farmer,  1  Mer.  55. 

^  Attomey-Greneral  v.  Bonltbee,  2  Ves.  Jr.  380;  s.  c.  B  Yesey,  220. 

^  Freem.  Ch.  Gas.  261 ;  Mills  v.  Fanner,  1  Mer.  55 ;  Conun.  «.  Sdlivaa,  1 
D.  &  War.  501. 

^  Attorney-General  v.  Sjderfen,  1  Yem.  224 ;  8.  c.  cited  7  Yesey,  43,  n. 

^  Attomey-Greneral  v.  City  of  London,  8  Br.  C.  C.  1 71 ;  s.  a  1  Yes.  Jr. 
241 ;  Loscombe  v.  Wintriagham,  18  Baay*  87 ;  Atto»ey-6e&«ial  v.  Oglaader, 
3  Br.  C.  C.  166. 

^  Attorney-General  v.  Whorwood,  1  Yea  Sen.  534 ;  Saaoe  o.  Yiat,  S  De6« 
&  S.  704. 

^  Attorney-General  v.  Guise,  2  Yem.  266;  Attomey-Oeiieial  v.  Glyo,  12 
SinL  84. 

^  Attorney-General «.  Andrew,  J  Yesey,  €9$ ;  Beayer  «.  Dmoe,  Tnd,  32 ; 
Reeye  v.  Attorney-General,  3  Hare,  191. 

^  &non  V.  Barber,  5  Boss.  112 ;  Bennett  v.  Hayter,  2  Beav.  81. 

"•  Pieschel  v.  Paris,  2  Sim.  &  Sto.  384.  Bat  this  cannot  be  done  if  the 
whole  sum  be  left  blank.    Hartshome  v,  Nicbolson,  36  Bea?.  58. 

*"  Attorney-General  v.  Whiteley,  11  Yesey,  241. 


^  71.]  CHARITABLE  USES  AND  TRUSTS.  793 

40.  But  if  it  appear  that  the  testator  had  a  particular  object 
of  charity  in  mind,  and  not  a  general  purpose  of  charity,  and 
the  particular  object  fail,  the  bequest  will  not  be  administered 
cj  pres,  but  will  fail  altogether.^^ 

41.  The  distinction  in  England  between  the  class  of  cases 
administered  in  the  Court  of  Chancery,  by  its  ordinary  chancery 
powers,  and  that  wliere  the  adminis^-ation  is  referred,  by  the 
king,  as  parens  patriae,  to  the  Chancellor,  by  virtue  of  the  sign- 
manual,  is  not  important  in  this  country,  since  both  classes  of 
cases  are  here  administered  by  the  courts  of  chancery,  under 
their  ordinary  jurisdiction,  wherever  a  jurisdiction  for  the  admin- 
istration of  charitable  bequests  has  been  created  in  equity,  either 
by  express  statute,  or  by  adoption  of  the  principles  of  the  statute 
of  Elizabeth. 

42.  This  distinction  in  the  English  courts  was  made  to  rest 
upon  the  fact,  whether  the  donor  had  provided  trustees  or  not. 
In  the  former  case  the  execution  of  the  trust  came  within  the 
ordinary  jurisdiction  of  courts  of  equity,  but  in  the  latter  it 
was  regarded  as  a  gift  to  charity,  generally  ;  and  there  being  no 
trustee,  the  execution  of  the  charitable  intent  of  the  testator  was 
held  to  devolve  upon  the  sovereign,  as  a  personal  trust,  and  was, 
of  necessity,  committed  to  the  Chancellor,  as  the  legitimate 
representative  of  the  sovereign,  in  the  discharge  of  these  per- 
sonal offices.^^ 


'"  Attorney-General  v.  Bishop  of  Oxford,  1  Br.  C.  C.  444,  n. ;  Cherry  v,  Mott, 
1  My.  &  Cr.  123 ;  Clark  v.  Taylor,  1  Drew.  642 ;  Rnssell  v.  Kellett,  3  Sm.  & 
Gif.  264 ;  Marsh  v.  Means,  3  Jur.  n.  s.  790. 

**  Moggridge  r.  Thackwell,  7  Ves.  86,  68 ;  Paice  r.  The  Archbishop  of 
Canterbury,  14  Yes.  864,  372.  And  in  Attorney-General  v,  Gladstone,  13  Sim. 
7,  the  devise  was  of  £  15,000,  to  a  person,  by  name,  "  to  be  applied  for  the  nse  of 
Boman  Catholic  priests,  in  and  near  London,  at  his  absolute  direction,"  and  the 
trustee  named  died  before  the  testatotf  it  was  held  that  the  legacy  did  not  thereby 
lapse,  but  was  a  good  gifl  to  charity,  and  was  intended  to  be  a  permanent  one  for 
the  benefit,  not  of  such  Roman  Catholic  priests  as  were  in  and  about  London, 
at  the  decease  of  the  testator,  but  such  and  their  successors,  then,  for  all  future 
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^8.  And  in  cases  where  the  bequest  is  to  particular  institu- 
tions of  charity,  to  be  expended  in  a  prescribed  mode,  and  such 
institutions  disclaim  the  trust,  it  has  been  held  that  the  Court 
of  Chancery,  under  its  ordinary  jurisdiction,  would  administer 
the  charity  for  the  accomplishment  of  the  same  objects  named 
by  the  testator,  as  far  as  that  was  practicable,  by  means  of  a 
scheme  to  be  settled  by  the  Master  under  the  direction  of  the 
court.^  The  yice-Chancellor  said :  "  In  this  case  the  objects  of 
the  trusts  are  pointed  out  by  the  will  with  great  minuteness.  I 
have  no  ground,  either  in  the  language  of  the  will,  or  the  cir- 
cumstances of  the  case,  for  supposing  that  the  discretion  of  the 
particular  societies  named  in  the  will  was  of  the  essence  of  the 
gifts."  It  was  therefore  referred  to  the  Master  to  settle  a  scheme 
for  the  distribution  of  the  legacies  ^'  having  regard  to  the  terms 
of  the  charitable  bequests."  ^ 

44.  Where  a  fund  is  given  to  a  society  or  corporation,  for  a 
cliaritable  purpose,  even  where  it  is  much  larger  than  the  testa- 
tor intended  the  society  should  administer,  it  will  nevertheless, 
on  the  ground  of  the  confidence  reposed,  be  transferred  to  them, 
without  the  settlement  of  a  scheme.^ 

45.  So  also  a  bequest  given  to  A  B,  ^^  to  be  applied  to  the 
use  of"  a  certain  Catholic  college,  and  A  B  died  in  the  lifetime 
of  the  testator,  the  court,  on  being  satisfied  of  the  respectability 
and  permanent  character  of  the  institution,  ordered  tiie  legacy 
to  be  paid  to  the  President  of  the  college,  he  being  the  officer 

time,  or  aa  long  as  Roman  Catholic  prieBts  should  be  found  in  and  near  London, 
which  the  Vice-chancellor  veiy  naturally  concluded  would  be  '*  as  long  as  the 
world  endures."  A  scheme  was  ordered  accordingly.  See  also  Beeve  v.  Hie 
Attomey-Greneral,  S  Hare,  191. 

^^  BecTe  17.  Attorney-General,  8  Hare,  191.  And  where  the  corporation  or 
society  named  in  the  will  to  administer  the  charity  is  dissolved,  or  otherwise 
fails,  the  Court  of  Chanceiy  wiU  appoint  a  new  trustee,  or  in  other  ways  cany 
the  charitable  intent  into  effect.  Denyer  v.  Bruce,  Taml.  82 ;  Hayter  v.  TV^^, 
5  Russ.  113. 

"^  Society  for  the  Propagation  of  Gospel  in  Foreign  Parts  v.  The  Attorney- 
General,  3  Buss.  142. 
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intrusted  with  the  management  of  its  pecuniary  affairs,  without 
requiring  any  scheme  to  be  settled,  although  the  Attorney-Gen- 
eral asked  for  one.^ 

46.  The  Attorney-General  is  a  necessary  party  to  all  suits  ^^ 
for  the  administration  of  charitable  funds,  except  where  a  legacy 
is  given  to  the  officers  of  an  established  institution,  as  part  of 
its  general  funds. 

47.  Bequests  to  a  foreign  charity  will  be  ordered  to  be  paid 
over,  to  be  administered  in  the  foreign  forum,  as  the  court  do 
not  administer  the  funds  of  a  foreign  charity.^^    But  under 

^  Walsh  V.  Gladstone,  1  Pbill.  290. 

^  Wellbeloved  v.  Jones,  1  Sim.  &  Stn.  40.  This  was  a  bequest  of  £5000  to 
certain  officers  of  a  theological  college  for  the  education  of  dissenting  ministers, 
the  interest  of  such  sum  to  be  applied  by  such  officers,  with  any  others  they 
might  choose  to  associate  with  them,  as  a  board  of  trust,  to  increase  the  salaries 
of  such  conscientious  dissenting  ministers  as  stand  most  in  need  of  such  assist- 
ance and  the  trustees  should  approve,  a  preference  being  given  to  those  who 
bad  been  students  of  that  institution.  The  court  said,  if  the  fund  had  been  in- 
tended to  become  part  of  the  general  ftinds  of  an  established  charitable  institu- 
tion, it  would  not  be  necessary  to  make  the  Attomey-Greneral  a  party,  for  the 
Attomey-Greneral  could  have  no  interference  with  the  general  funds  of  the 
institution.  But  the  court  would  not  permit  this  fund  to  come  into  the  hands  of 
the  particular  persons  filling  these  offices,  but  wiU  take  care  to  secure  the  objects 
of  the  testator,  by  the  creation  of  a  proper  and  permanent  trust,  and  will  send 
it  to  the  Master  for  that  purpose,  and  give  the  Attorney-General  an  opportunity 
to  attend  at  the  hearing  before  the  Master. 

Charity  cases  in  the  English  courts  of  chancery,  and  before  the  Chancellor 
under  commission  from  the  crown,  must  now,  in  general,  be  prosecuted  in  the 
name  of  the  Attorney-General.  Corporation  of  Ludlow  v.  Greenhouse,  1  Bligh, 
K.  8.  17,  61,  62,  6S.  But  where  the  gift  is  not  a  charity  within  the  statute,  no 
information  lies  in  the  name  of  the  Attomey-Greneral  to  enforce  it  Attorney- 
General  V.  Heam,  2  Vem.  S87. 

^  Collyer  v.  Burnett,  Taml.  79 ;  Mitfoi'd  v.  Reynolds,  1  Phill.  185, 194 ;  Mayor 
of  Lyons  v.  East  India  Company,  1  Moore,  P.  C  C.  173,  293.  The  funds  for  the 
establishment  of  the  present  Smithsonian  Institution  at  Washington,  given  by 
the  will  of  Mr.  Smithson,  an  Englishman,  domiciled  in  England,  were  obtained 
by  a  suit  in  the  name  of  the  President  of  the  United  States  of  America  v.  Drum- 
mond,  the  executor,  and  was  decided  at  the  Bolls  in  1838.  Cited,  both  by 
counsel  and  the  court,  in  Whicker  v,  Hume,  7  Ha  Lds.  Cas.  124. 
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special  circumstauces  the  court  will  only  order  the  interest  paid 
over.^  The  CJourt  of  Chancery  discourages  tlie  investmeat  of 
the  funds  of  a  charity  in  lands.^* 

48.  Gifts  over,  where  the  primary  gift  to  charity  failed  for 
illegality,  were  also  held  void  at  one  time.^  But  the  contrary 
doctrine  seems  now  to  be  well  settled.^ 

49.  The  subject  of  the  excess  of  the  income  of  charitable 
devises,  above  what  is  required  to  maintain  the  specific  duties 
imposed  upon  the  trustee,  has  formed  the  subject  of  a  good  deal 
of  discussion  in  the  English  courts  of  equity,  and  is  beginning 
to  attract  some  attention  in  the  courts  of  this  country.  The 
earlier  decisions  upon  the  subject  inclined  to  the  view  that  the 
increased  income  should  be  applied  in  the  same  manner  directed 
by  the  testator,  in  regard  to  the  specific  appropriations  for  chari- 
ty.^ And  where  the  instrument  of  donation  contains  a  general 
declaration,  that  the  donor  intends  the  whole  ^ft  for  charity, 
and  the  specific  payments  do  not  exhaust  the  whole  income, 
any  surplus  will  belong  to  the  charity.™* 

50.  So  also  if  the  donor,  without  making  any  such  general 
declaration,  nevertheless  give  a  scheme  for  his  charity,  which 
exhausts  the  whole  income,  any  increased  income  will  go  ratably 
to  the  same  objects.    But  in  such  case  if  tlie  sdieme  do  not 


^  Attorney-General  v.  Lepine,  2  Swanst.  ISl ;  Attorney-General  r.  Stni^, 
19  Beav.  597. 
**  Attorney-General  v.  Wilson,  2  Keen,  680. 

^  Attorney-General  v.  Tyndall,  2  Eden,  207.  But  in  a  former  case  the 
same  judge,  Lord  Northington^  had  held  the  gift  over  to  be  valid.  Attorney- 
General  0.  Tancred,  1  Eden,  10. 

^  DeThemmines  o.  DeBonneval,  5  Ruas.  288;  Bobinson  o.  Robinson,  19 
Beav.  494 ;  Carter  v.  Green,  3  Kay  &  J.  691 ;  Warren  v.  Rudall,  4  Kay  &  J. 
603, 618 ;  Lord  Eld<m  in  Sibley  w.  Perry,  7  Vea.  522. 

«  Thetfbrd  School,  8  Co.  R.  130;  Attorney-General  v.  The  Mayor  of  Cov^ 
entry,  2  Vem.  897;  Attorney-General  v.  Sparks,  Amb.  201. 

^  Attorney-General  r.  The  Draper's  Company,  2  Beav.  508;  Attorney- 
General  V,  The  Coopers'  Company,  3  Beav.  29. 
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exhaust  the  whole  income  of  the  fund,  any  surplus  will  belong 
beneficially  to  the  trustee  .^^ 

51.  And  it  seems  to  have  been  the  practice  in  England  from 
the  earliest  times,  for  colleges  and  other  charitable  institutions, 
to  whom  donations  for  the  accomplishment  of  specific  charities 
had  been  made,  to  apply  any  surplus  income  of  the  fund  to 
their  general  purposes.^^ 

52.  And  where  the  whole  income  of  a  fund  is  given  to  a 
specified  charitable  institution,  for  the  accomplishment  of  cer- 
tain specified  objects,  or  the  donor  makes  a  scheme,  exhausting 
the  whole  income,  the  courts  of  equity,  in  appropriating  any 
surplus  income  which  arises  thereafter,  have  authority  to  alter, 
not  only  the  proportions  in  which  the  difl^erent  objects  of  charity 
would  take,  under  the  original  instruments,  but  even  to  change 
the  objects.^  But  this  latter  is  done  but  rarely,  if  ever,  of 
late. 

53»  If  the  donation  is  made  to  depend  for  its  continuance 
upon  the  donee  performing  the  duties  required  by  the  donor,  the 
courts  infer  that  the  donor  expected  the  donee  to  take  bene- 
ficially any  income  which  might  arise  beyond  the  specific  pay- 
ments which  were  required  to  be  made  by  the  donee  as  a 
condition  upon  which  he  was  to  be  allowed  to  hold  the  dona- 
tiou.^^  But  where  the  donor  defines  the  amount  which  the 
donee  is  to  have  of  the  income  for  his  services,  and  this,  together 
with  the  specific  appropriations,  exhausts  the  whole  income,  it 
is  then   held,  that  any  increased  income  shall  be  distributed 

^  Thetford  School  Case,  S  Co.  ISO;  Attorney-General  v.  The  Skinners*  Co. 
2  Rubs.  407 ;  The  Mercers'  Co.  v.  The  Attorney-General,  2  Bligh,  n.  s.  165. 

^  Lord  Eldon,  in  Attorney-General  o.  Mayor  of  Bristol,  2  Jac.  &  W.  294, 
317.  "  The  charges  have  been  made  good  from  time  to  time,  and  the  smplas 
has  been  taken  by  the  college  itself;  and  I  belicTe,  if  this  were  considered  an 
improper  application  of  their  funds,  it  would  have  the  effect  of  disturbing  the 
distribution  of  the  reTenueb  of  many  of  the  colleges  in  both  universities.'' 

^  Sir  John  Rondlly^  M.  R.,  in  Attorney-General  v.  Southmolton,  14  Beay. 

857. 
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ratably,  in  the  same  manner  the  testator  directed  the  first  appro- 
priation to  be  made.^^ 

54.  But  where  there  is  a  clear  gift  of  the  surplas  income  of  a 
bequest  to  charity,  to  the  trustee  or  donee,  there  can  be  no  sub- 
sequent increase  of  the  specific  appropriations.^^ 

55.  In  endeavoring  to  determine  the  state  of  the  law  in  the 
American  courts  in  regard  to  charitable  uses,  it  is  observable 
that  it  was  declared  in  many  of  the  states,  nearly  at  the  same 
date,  by  a  singular  coincidence,  that  the  substance  of  the  statute 


"*  Mayor  of  South  Molton  v.  The  Attoiney-General,  27  Eng.  h.  &  £q. 
17.  Lord  St,  Leonards  here  declares:  That  where  the  general  gift  is  to 
a  college  or  other  charitable  body,  whether  incorporated  or  not,  and  certain 
objects  are  specified,  upon  which  the  trustee  is  to  expend  certain  specified 
amounts,  and  these  do  not  exhaust  the  whole  income,  and  no  appropriation 
is  made  of  the  surplus,  whether  it  is  defined  or  not,  it  will  go  to  the  trustee 
beneficially,  or  be  expended  for  the  general  objects  of  charity  for  which  the 
donee  exists.  **  Where  the  surplus  is  given  qua  surplus,  that  surplus  must  cany 
the  whole  increase  of  income." 

The  same  principle  is  held  in  numerous  other  cases.  Attorney-General  v. 
The  Skinners'  Company,  2  Russ.  407 ;  Attorney-General  v.  Gascoigne,  2  My.  & 
E.  647;  Attorney-General  v,  Cordwainers*  Co.  3  My.  &  K.  534.  See  also 
Attorney-General  v.  The  Master  of  Catharine's  HaU,  Jacob,  SSI. 

This  subject  underwent  a  very  thorough  revision  before  the  House  of  Lords, 
in  the  case  of  The  Attorney-General  v.  The  Bean  and  Canons  of  Windsor,  is 
May,  1860.    6  Jar.  x.  8.  833,  when  Uie  following  propositions  were  establshed: 

1.  "  Where  an  apportionment  is  made  among  different  charities  of  the  tokole 
of  the  rents  of  an  estate,  either  by  will  or  other  instrument,  and  such  rents  after- 
wards increase,  the  charities  shall  share  among  them  the  increased,  as  well  aa 
the  original  rents.** 

2.  *^  Where  the  founder  of  a  charity  conveys  land  to  persons  for  the  purpose 
of  securing,  through  their  agency,  certain  pecuniary .  benefits  of  specified 
amounts,  to  various  objects  of  charity,  and  the  sums  so  devoted  to  charity  do  not 
exhaust  the  whole  revenue,  there  is  no  rule  of  law  which  says,  that  the  surplus 
rents  may  not  have  been  intended  as  bounty  to  the  persons  in  whom  the  estate 
has  been  vested,  and  they  will  be  entitled,  unless  an  intention  appears  that  they 
should  share  ratably  with  the  other  objects  of  his  bounty." 
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of  tlie  48  Elizabeth  was  in  force  in  those  states.^^  The  case  in 
Kentucky  is  a  remarkable  one,  and  deserving  a  more  particular 
notice  than  our  time  and  space  will  allow. 

"*  GasB  V.  Wilbite,  t  Dana,  (Kj.  R.)  170,  Spring  term,  1S84 ;  Going  t7. 
£01617-,  1^  Pi<^k.  (Maas.  R.)  107,  October  term,  1SS4;  Ezeoators  of  Barr  v. 
Smith,  7  Vt  B.  241,  February  term,  1835,  These  cases  were  pending  for 
years,  concurrently,  in  three  remote  states,  and  were  decided  the  same  way, 
without  any  communication  with  each  other.  In  Griffin  v.  Graham,  1  Hawks, 
96,  it  was  held,  at  an  earlier  day,  that  the  people  of  this  country  acceded  to  all 
tiie  prerogatives  of  sorereignty  vested  in  the  English  monarch,  and  that  the 
special  jurisdiction  of  the  Chancellor  in  matters  of  charity,  by  virtue  of  repre- 
,  senting  the  king,  as  parens  patrise,  resides  in  the  courts  of  equity  in  that  state, 
and  that  the  statute  43  Elizabeth,  is  in  force  there.  In  Georgia,  Beall  v.  Fox, 
4  Ga.  R.  404,  the  jurisdiction  of  the  courts  of  equity  in  matters  of  charity  is 
vindicated  to  the  same  extent,  independent  of  the  English  statute. 

In  Virginia  and  Maryland  it  is  denied  that  either  the  statute  or  the  principles 
which  it  embraces,  are  in  force.  Gallego  v.  Attomey-General,  8  Leigh,  450 ; 
Daahiell  v.  Attorney-General,  5  H.  fie  J.  892 ;  b.  c.  6  H.  fie  J.  1  ;  Janey  v.  La- 
tane,  4  Leigh,  327 ;  Wilderman  v,  Baltimore,  8  Md.  R.  551.  But  in  Beatty  v. 
Kurtz,  2  Pet.  (U.  S.)  566,  it  was  decided  by  the  Supreme  Court  of  the  United 
States,  that  the  Bill  of  Rights  in  Maryland  recognizes  the  principles  of  the 
statute  of  charitable  uses  to  such  an  extent  as  to  legalize  a  dedication  of  land 
for  religious  and  pious  uses,  as  the  burial  of  the  dead.  There  can  be  no  longer 
cmy  question  entertained  in  regard  to  the  existence  in  the  English  Court  of 
Chancery,  before  the  statute  of  Elizabeth,  of  an  independent  power  of  admin- 
istering charitable  trusts,  where  the  beneficiaries  of  the  trust  were  too  indefinite 
to  be  identified,  or  to  enforce  the  trust  on  their  own  behalf.  The  investigations 
of  the  Record  Commissioners  there,  many  years  since,  disclosed  many  cases  of 
that  character  before  the  date  of  the  statute.  And  the  same  jurisdiction,  and 
substantially  to  the  same  extent  as  in  the  English  courts,  is  now  exercised  in 
all  the  American  states,  with  the  exception  of  Maryland  and  Virginia,  and  one 
or  two  more,  perhaps,  where  the  question  remains  in  doubt  In  addition  to 
the  cases  already  referred  to,  as  showing  the  views  maintained  upon  this  ques- 
tion in  the  different  states,  we  may  refer  to  Wade  v.  The  American  Col.  Soci- 
ety, 7  Sm.  fie  M.  668,  695 ;  Potter  v.  Chapin,  6  Paige,  639 ;  Moore  v.  Mootc,  4 
Dana,  354 ;  Baptist  Church  v,  Witherell,  8  Paige,  296;  Burbank  v.  Whitney,  24 
Pick.  146, 152,  153 ;  Bartlet  v.  King,  12  Mass.  R.  587 ;  Sanderson  v.  White,  18 
Fick.  328;  Bartlett  v.  Nye,  4  Met.  878;  Washburn  v.  Sewall,  9  Met.  280. 
This  whole  subject  is  very  lucidly  and  learnedly  discussed  by  Mr.  Justice  Wilde, 
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56.  It  was  a  bill  brought  bj  two  dissenting  members  of  the 
society  of  Sliakers  to  obtain  their  share  of  the  common  stock  of 
property.  It  is  assumed  by  all  the  members  of  the  court  that 
the  gift  to  the  society  of  the  property  of  the  plaintiffs,  when  they 
formed  their  connection  with  it,  cannot  be  maintained  as  a  per- 
petual and  irrevocable  gift,  unless  it  can  be  shown  that  the  use 
was  a  charitable  one,  within  the  spirit  and  intent  of  the  statute 
of  Elizabeth.  A  majority  of  the  court  (two  judges)  held  that 
a  Shaker  community  was  within  the  statute  of  Elizabeth,  and 
one  judge  dissented.  There  is  not  in  the  English  statute  any 
object  bearing  the  remotest  analogy  to  a  Shaker  community. 
All  the  objects  enumerated  in  the  statute  have  reference  to 
charitable  objects  outside  of  the  organization  to  whom  the  in- 
come of  the  fund,  or  the  fund  itself,  is  intrusted. 

57.  But  a  Shaker  community  is  intensely  separate  from  all 
connection  with  the  outer  world,  and,  at  most,  only  proposes  to 
take  care  of  itself.  It  is  not,  therefore,  any  more  a  charity  than 
an  indefinite  mercantile  partnership,  where  the  families  of  the 
partners  are  to  be  supported  out  of  the  common  funds.  And  the 
consideration  that  it  is  one  professed  principle  of  these  commu- 
nities, that  no  increase  in  its  numbers  is  to  be  had,  or  tolerated, 

in  Burbank  v.  Whitney,  24  Pick.  146, 150,  and  charitable  bequests  apheld  to 
the  fullest  extent. 

In  a  late  case  in  the  New  York  Conrt  of  Appeals,  (Williams  v»  Williams,  4 
SeL  525,)  this  subject  is  learnedly  reviewed,  and  the  following  points  determined. 
That  the  law  of  charitable  uses,  as  it  existed  in  England  at  the  time  of  the  Rev- 
olution, and  the  jurisdiction  of  the  Court  of  Chancery  over  the  subject,  became 
the  law  of  this  state  upon  the  adoption  of  the  Constitution  of  1777,  and  has  not 
been  repealed. 

It  does  not  derive  its  origin  from  the  statute  43  Eliz.  ch.  4,  nor  depend  upon  it^ 
It  was  borrowed  from  the  Civil  Law,  as  modified  hj  the  institutions  of  Christian- 
ity, and  at  a  very  early  period  became  a  part  of  the  common  law. 

The  statute  of  Elizabeth  merely  furnished  a  remedy  for  the  abuse  of  charities. 
It  was  never  applicable  to  the  circumstances  of  this  country,  and  could  never 
have  been  executed  in  it  This  statute  was  formally  repealed  in  the  states  of 
New  York  and  Virginia  at  an  eariy  day,  and  may  have  been  so  repealed  in 
some  of  the  other  American  states.    See  post,  n.  141. 
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by  the  ordinary  process  of  the  multiplication  of  the  human  race, 
by  means  of  the  family  relation,  and  that  the  very  principle  of 
the  association  is,  when  carried  to  its  ultimate  results,  destruo- 
tive  of  the  race  itself,  would  certainly  incline  us  to  the  view 
taken  of  the  case  by  the  dissenting  judge,  Underwood^  whose 
reasoning  is  able,  but  less  satisfactory,  than  if  he  had  more 
thoroughly  reviewed  the  cases.  There  are  some  cases  where 
similar  associations  have  been  held  not  charitable,  but  private 
and  personal.  Thus  in  Pennsylvania  it  has  been  decided,  that 
such  an  association  as  the  Odd  Fellows  is  not  a  charity ;  and 
although  one  object  of  the  society  is  to  relieve  indigent  and  ne- 
cessitious  members,  that  this  will  not  render  it  a  general  charity, 
so  that  the  courts  of  that  state  could  regard  its  funds  as  coming 
within  the  spirit  of  the  statute  of  Elizabeth  .^^  It  is  here  said, 
that  in  the  absence  of  an  act  of  incorporation,  such  an  asscocia- 
tion  is  to  be  regarded  in  the  light  of  a  partnership.  But  in  New 
Hampshire,  money  accumulated  in  a  Freemason's  Lodge,  to  be 
applied  '^  for  the  good  of  the  craft,  or  the  relief  of  indigent,  wor* 
thy,  and  distressed  masons,  their  widows  and  orphans,"  was  held 
to  be  for  a  charitable  use,  and  that  upon  the  dissolution  of  the 
lodge  the  property  could  not  be  divided  among  the  members.^ 
But  there  is  a  broad  distinction  between  such  an  association, 
which  is  mainly  charitable,  and  an  industrial  association,  like  a 
Phalanstery,  or  the  followers  of  St.  Simon,  or  of  Socialism  gen- 
erally, whose  organization  is  exclusively  for  the  general  purpose 
of  subsistence  for  themselves,  and  not  for  the  relief  of  others. 
58.  This  subject  has  come  before  the  United  States  Supreme 
Court  on  many  different  occasions,  but  their  determinations  are 
controlled  by  the  law  of  the  particular  district  where  the  ques- 
tion arises.    Thus,  in  Baptist  Association  v.  Hart,^^  and  in 

»  Babb  V.  Reed,  5  Rawle,  151. 

»  Duke  V.  Fuller,  9  N.  H.  B.  536.  See  Baptut  Society  v,  Wilton,  2  N.  H. 
E.50S. 

"*  4  Wheat  1.  See  also  Andrew  v.  New  York  Bible  and  Prayer-Book  So- 
ciety, 4  Sand£  S.  C.  156 ;  Holland  v.  Feck,  2  Lred.  £q.  255. 
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Wheeler  v.  Smith,^®  both  of  which  arose  in  the  State  of  Vir- 
ginia, where  the  statute  of  43  Elizabeth  is  not  in  force,  and 
where  the  courts  have  not  taken  jurisdiction  of  charitable  trusts, 
it  was  held  that  the  National  Courts  must  follow  the  same  course. 
While  in  the  case  of  Vidal  v.  Girard's  Executors,^^  it  was  held 
that  the  common  law  in  relation  to  charities  was  in  force  in^ 
Pennsylvania,  where  the  case  arose,  and  it  was  therefore  held 
that,  being  a  charitable  gift,  the  court  would  administer  it  upon 
the  basis  of  the  rules  of  the  English  chancery. 

59.  It  seems  to  have  been  supposed  by  the  court,  in  Baptist 
Association  v.  Hart,  that  courts  of  equity,  upon  general  princi- 
ples of  equity  jurisprudence,  independent  of  the  statute  of  43 
Elizabeth,  could  not  maintain  a  charitable  trust,  where  no  legal 
interest  was  vested  in  any  trustee,  with  direction  to  carry  the 
trust  into  efifect,  and  where  the  trusts  were  so  vague,  iliat  no 
cestuis  que  trust  could  be  so  identified  as  to  enable  them  to 
come  into  a  court  of  equity  and  claim  the  intended  benefit  on 
their  own  behalf.^*^ 

»  9  How.  65. 
•    >•  2  How.  (U.  S.)  127. 

^*^  It  was  originally  made  a  serions  question,  whether  the  Court  of  Chan- 
cery had  any  jurisdiction  over  charities,  at  common  law.  But  it  seems  now,  as 
we  have  said,  entirely  well  settled  that  such  was  the  fact  2  Story,  Eq.  Jur. 
§§  1 1 54  a,  11 54  b.  This  question  is  discussed  by  Lord  Eldon,  in  Attorney-General 
V,  Skinners'  Company,  2  Russ.  407,  420 ;  by  Sir  Jb/in  Leach,  M.  R.,  in  Attorney- 
General  V,  Brentwood  School,  1  My.  &  K.  376 ;  by  Lord  Redesdale,  in  the  House 
of  Lords,  in  Attorney-Greneral  v.  Mayor,  &c.  of  Dublin,  1  Bligh,  n.  s.  812,  347, 
848 ;  by  Lord  St  Leonards,  in  Licorporated  Society  v,  Richards,  1  Dru.  &  War. 
258.  All  of  whom  concur  in  the  result  that  there  is  an  inherent  jurisdiction  in 
equity,  in  cases  of  charity,  and  that  charity  is  one  of  these  objects  for  which  a 
coui%  of  equity  has,  at  all  times,  interfered  to  make  good  that  which  at  law  was 
an  illegal  or  informal  gift.  And  the  same  result  has  been  reached  by  the  ma- 
jority of  courts  in  equity  in  America.  The  Supreme  Court  of  the  United  States, 
in  Yidal  v.  Girard's  Executors,  2  How.  127, 155, 196,  examined  all  the  leading 
authorities  up  to  that  date,  and  reached  the  conclusion  that  there  was  a  jurisdic- 
tion in  chancery  over  charitable  trusts  antecedent  to  the  statute  of  Elizabeth, 
and  that  this  had  always  been  recognized  common  law  of  the  State  of  Fena- 
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60.  In  some  of  the  states  it  has  been  held  that  the  courts  will 
not  onlj  supply  a  trustee,  in  the  case  of  charitable  trusts,  but 
will  aid  him  in  carrymg  into  effect  the  purposes  of  the  trust.^^ 
We  may  refer  to  tlie  case  of  Hadlej  v,  Hopkins  Academy,^^  where 
the  subject  of  charitable  trusts  is  examined  somewhat  at  length 
by  Shaw  J  Ch.  J.  The  learned  judge  there  said  :  ^^  It  is  a  rule  in 
equity  that  a  gift  of  real  or  personal  estate,  eitlier  inter  vivos,  or 

sylvania,  notwithstanding  the  statate  of  Elizabeth  had  never  been  in  force  there. 
See  also  Andrew  v.  New  York  Bible  and  Prayer-Book  Society,  4  Sandf.  S.  C. 
156 ;  Ayres  v.  Methodist  Church,  3  id.  8dl ;  McCord  v,  O'Chtltree,  8  Blackf. 
15,  21 ;  Beall  v.  Fox,  4  Ga.  R.  404 ;  Miller  v.  Chittenden,  2  Clarke,  S15 ; 
Carter  t^.  Balfour,  19  Ala.  R.  814;  Dickson  v.  Montgomery,  1  Swan,  348;  Fon- 
tain  V.  Ravenel,  1 7  How.  (U.  S.)  369  ;  Williams  v.  Williams,  4  Seld.  525. 

When  this  sulgect  came  before  the  United  States  Supreme  Court,  in  the  case 
of  Fontain  v.  Ravenel,  supra,  where  a  testator  empowered  his  executors  to  dis- 
tribute the  residue  of  his  estate,  after  the  decease  of  his  widow,  among  such 
charitable  institutions,  in  South  Carolina  and  Pennsylvania,  as  they  might  deem 
most  beneficial  to  mankind,  and  the  wife  survived  the  executors ;  it  was  held 
that  whatever  might  be  the  power  of  the  Lord  Chancellor  of  England,  as  repre- 
sentative of  the  crown  and  of  the  king  as  parens  patriae,  by  virtue  of  his  com- 
mission under  the  privy  seal,  it  was  not  competent  for  that  court  to  execute  such 
a  trust,  there  being  no  existing  trustee  to  exercise  the  discretion  reposed  by  the 
testator,  and  the  objects  of  the  trust  being  altogether  indefinite  and  impossible 
of  being  ascertained  without  the  exercise  of  that  discretion.  But  in  Wright  t;. 
Trustees  of  M.  £.  Church,  1  Hofiman,  Ch.  202,  it  was  held  that  the  jurisdiction 
of  the  Chancellor  was  as  extensive  in  administering  charities  in  this  country  as 
in  England  under  the  commission  of  the  privy  seaL  But  this  is  denied  in 
Ayres  i;.  Trustees  of  M.  E.  Church,  3  Sandf.  S.  C.  351.  See  also  Eang  v.  Wood- 
hull,  Ed.  Ch.  79 ;  Eniskern  v,  Lutheran  Churches,  1  Sandf.  Ch.  439 ;  Banks  v. 
Fhelan,  4  Barb.  80.  Gibson,  Ch.  J.,  said  in  Pickering  v.  Shotwell,  10  Penn.  St. 
23,  26,  "  The  essential  provisions  of  the  statute  of  charitable  uses'  have  been 
assumed  here  as  an  essential  part  of  our  law,  as  they  must  have  been  had  the 
statute  never  been  enacted." 

^^  Parker  v.  May,  5  Cush.  336  ;  Brown  v.  Kelsey,  2  Cush.  243  ;  Bartlett  v. 
Nye,  4  Met  378. 

^  14  Pick.  240,  253.  It  is  here  said,  that  long-contmued  usage  is  of  weight 
in  establishing  a  particular  construction  of  a  charitable  trust,  as  the  one  intended 
by  the  donor.    See  Green  v,  Allen,  5  Humph.  1 70. 
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by  will,  to  promote  education,  is  a  charity Such  a  gift  to 

a  charitable  use  is  to  receive  a  most  liberal  coustraction ;  and  if 
the  trustees  pervert  the  fund  to  other  uses,  or  even  if  they  refuse 
to  accept  or  execute  the  trust,  the  charity  itself  shall  not  fail, 
nor  will  the  property  revert  to  the  donor.  But  it  will  be  cont- 
petent  for  a  court  of  chancery  to  direct,  in  the  former  case,  that 
the  trust  shall  be  executed,  and  in  the  latter  that  new  trustees 
shall  be  appointed,  in  whom  the  legal  estate  shall  vest,  to  be 

■ 

holden  in  trust  for  the  purposes  of  the  charity."  And  this  prin- 
ciple was  extended,  in  another  case,^^  so  far  as  to  appoint  a 
trustee  to  carry  into  effect  a  bequest  to  the  ^^  Marine  Bible  "  So- 
ciety, there  being  no  society  of  that  name  in  existence,  but  it 
appearing  that  at,  or  shortly  before,  the  time  of  making  the  will, 
there  had  been  a  voluntary  association  in  being,  by  the  name  of 
^'The  Boston  Young  Men's  Marine  Bible  Society,"  the  object 
of  which  was  to  distribute  ^^  Bibles  among  destitute  seamen,*' 
but  which  had  been  dissolved  shortly  before  the  death  of  tlie 
testator,  the  court  being  satisfied,  from  the  surrounding  circum- 
stances, that  this  was  the  society  intended  by  the  testator.  The 
trustee  in  this  case  was  directed  to  apply  the  avails  of  the  char- 
ity in  the  purchase  of  Bibles,  to  be  distributed  among  destitute 
seamen,  and  in  defraying  the  expense  of  the  distribution,  as 
nearly  as  might  be,  in  conformity  with  the  constitution  of  the 
society  which  the  donor  had  in  mind. 

61.  The  objects  coming  within  the  scope  of  chancery  juris- 
diction over  charity  in  this  country  are  numerous,  and  somewhat 
diverse.  Chancellor  Keni^  in  an  early  case,^^  held  that  a  legacy 
of  a  sum  of  money  to  a  town,  for  tlie  purpose  of  erecting  a 
town-house,  for  transacting  town  business,  was  valid  as  a  chari- 
table bequest.   Adopting  Lord  CamderCs  definition  of  a  charity .^^ 


^^  WiDslow  V.  Cummings,  S  Cuah.  858. 
M  Coggeaball  v.  Pelton,  7  Johnfl.  Ch.  392. 

^*  Jones  V,  Williams,  Amb.  651.    This  was  a  bequest  lor  supplying  water 
for  the  use  of  the  inhabitants  of  a  town.    His  lordship  said,  **  The  supplying  of 
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^'  a  gift  to  a  general  public  use,  which  extends  to  the  poor  as 
well  as  the  rich."  And  in  Pennsylvania  a  bequest,  to  be  applied 
under  the  direction  of  the  Society  of  Friends,  to  the  monthly  meet- 
ing of  Philadelphia  for  the  northern  district,  as  a  fund  for  the 
distribution  of  good  books  among  poor  peoplq  in  the  back  part 
of  Pennsylvania,  or  for  the  support  of  a  free  school  or  institu- 
tion, in  or  near  Philadelphia,"  (which  was  not  an  incorporated 
society,)  was  maintained  as  a  good  bequest  to  charity.^^^  So  of 
a  bequest  for  free  schools:  And  where  the  trustees  are  not 
properly  named  the  court  will  supply  them.^^  So  also  of  a 
devise  of  land  for  the  site  of  a  free  school,  for  the  benefit  of  poor 
children,  and  a  lecture-room  for  public  worship,  and  a  lot  for  a 
dwelling-house  for  the  minister  of  a  certain  church.^^  And  in 
tracing  the  reports  of  charity  cases  in  this  country  it  will  be 
found  that  the  majority  of  such  cases  are  for  the  maintenance 
of  institutions  of  a  religious,  or  semi-religious,  character.  That 
is  true  of  all  these  religious  societies  in  the  country,  like  Bible 
Societies,  Prayer  Book  and  Missionary  Societies,  Tract  Socie- 


water  is  necessary,  as  well  as  convenient,  for  the  poor  and  the  rich."  And  the 
coarts  in  the  State  of  New  York  seem  to  have  proceeded  upon  the  ground,  that 
the  statute  of  Elizabeth  was  never  in  force  in  that  state,  but  that,  independent 
of  that  statute,  the-  Court  of  Chancery  had  an  original  jurisdiction  to  enforce 
the  performance  of  trusts  for  pious  and  charitable  uses,  when  the  devise  or 
conveyance  in  trust  was  made  to  a  trustee  capable  of  taking  the  legal  estate. 
Reformed  Protestant  Dutch  Church  v.  Mott,  7  Paige,  77.  The  including  of 
pious  trusts  among  charitable  uses  is  somewhat  of  an  extension  of  the  original 
meaning  of  the  latter  term,  as  used  in  England,  where  pious  and  charitable  uses 
are  by  no  means  coextensive.  But  in  this  country  religious  and  pious  uses  em- 
brace the  chief  department  of  charity,  and  hence  the  terms  have  become  nearly 
interchangeable.  But  a  reference  to  the  objects  enumerated  in  the  statute  of 
Elizabeth,  which  forms  the  basis  of  all  charitable  uses  in  England  at  the  present 
day,  will  show  that  almost  none  of  them  are  what  we  may  properly  call  pious  or 
religious  uses.    Ante,  pi.  11. 

»  Pickering  v,  Shotwell,  10  Penn.  St.  23. 

'«  McBride  t;.  Elmer,  2  Halst  Ch.  107. 

"•  Baldwin  v.  Baldwin,  3  Halst  Ch.  211. 
PAST  n.  6S 
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ties,  Societies  for  the  support  of  superannuated  ministers,  Edu- 
cation Societies  for  supplying  the  ministry,  and  numerous  other 
societies,  which  exist  in  connection  with  almost  all  the  religious 
denominations  in  tUe  country,  and  which  dishurse  almost  all  the 
funds  given,  either  inter  vivos,  or  by  way  of  testamentary  dis- 
position, by  the  members  of  those  different  denominations  and 
others  connected  with  their  congregations,  friendly  to  their  ex- 
tension ;  all  these  very  numerous  societies  absorb  a  large  pro- 
portion of  the  charitable  funds  in  the  country,  and  almost  all 
the  charity  suits  in  the  country  concern  some  of  these  societies, 
or  else  have  reference  to  education  in  some  form.  While  on  the 
other  hand  many  of  the  objects  named  in  the  statute  of  Eliza- 
beth as  charitable,  such  as  repairing  highways,  ports,  havens, 
bridges,  relief  of  the  poor,  houses  of  correction,  taxes,  4&c.,  have 
been  given  up  exclusively  to  state  or  municipal  control,  and 
many  others  there  enumerated  do  not  exist  here  to  any  apprecia- 
ble extent ;  while  religion,  which  in  England  is  scarcely  regarded 
as  an  object  of  charitable  trUst,  being  chiedy  under  legal  super- 
vision and  control,  is  here  the  leading  one  in  that  respect.  Thus 
it  is  said,  in  a  late  case  in  Pennsylvania :  ^^  *'  Nothing  is  better 

^  The  Eyangelical  Association's  Appeal,  35  Penn.  St  316,  319.  But  in 
Yii^inia,  (Seabum  v.  Seaburn,  15  Gratt  423,)  the  doctrine  of  the  £nglish 
courts  in  favor  of  indefinite  bequests  to  charity  is  repudiated.  And  in  a  recent 
case  in  Maryland,  (Wilderman  v.  Baltimore,  S  Md.  R.  551,)  it  was  held  in  regard 
to  a  bequest  for  the  relief  and  support  of  the  indigent  and  necessitoas  poor  per- 
sons who  may,  from  time  to  time,  reside  within  the  precinct  of  a  certain  ward  in 
the  city  of  Baltimore,  that  there  is  no  jurisdiction  in  chancery  to  set  up  a  charity 
so  vague  that  the  cestui  que  trust  can  only  be  designated  by  the  arbitrary  discre- 
tion of  the  trustees.  But  this  is  true  to  a  great  extent  of  ail  charitable  pro- 
visions for  necessitous  poor  persons,  and  the  decision  goes  upon  the  admitted 
ground,  that  courts  of  chancery  in  that  state  have  no  jurisdiction  over  charitable 
trusts.  ' 

In  Tennessee,  in  Franklin  v.  Armfield,  2  Sneed,  305,  charity  is  defined  to  be 
a  gift  to  a  general  public  use,  such  as  the  maintenance  of  schools,  academies,  and 
universities,  and  other  lawful  educational  institutions,  without  reference  to  the 
wealth  or  poverty  of  those  who  might  be  benefited  thereby,  and  such  gifts  are 
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settled  than  that  religious  societies,  whetlier  incorporated  or  not, 
have  capacity  to  take  and  hold  cliaritable  bequests."  The 
bequest  there  in  question  was,  to  a  religious  denomination  called 
the  Evangelical  Association,  and  embracing  members  in  the 
different  states,  and  in  Canada,  and  with  no  direction  how  it 
should  be  applied,  except  what  was  inferrible  from  the  general 
nature  and  objects  of  the  association,  and  still  it  was  maintained 
by  the  court  upon  that  ground  alone.  Citing  many  cases,  in 
the  American  courts,  where  such  had  been  the  rule  adopted  ,^^^ 

not  deprived  of  their  character  of  charitable  trusts,  because  th^  descendants  of 
the  founder  and  of  his  brothers  and  asters,  and  such  of  the  poor  children  of  the 
county  as  the  trustees  might  select,  are  named  as  cestuis  que  trust. 

'*'  Magill  v.  Brown,  Brightly,  347,  where  bequests  to  Friends'  Yearly  Meet- 
ing were  maintained  as  good  gills  to  charity,  upon  the  ground  that  the  legatee's 
character  sufficiently  indicated  the  purpose  of  the  bequest  See  Blenon's  Es- 
tate, Brightly,  8SS,  where  the  character  of  the  legatee  was  held  to  determine  the 
nature  of  the  gift  And  in  Price  o.  Maxwell,  2S  Penn.  St  23,  a  bequest  to  the 
West  Town  Boarding-SchooI  was  held  a  charity,  on  the  ground  that  the  donees 
were  a  charitable  association.  Gifts  to  promote  education  held  charitable. 
Chapin  v.  School  District,  35  N.  H.  R  445.  So  also  to  a  minister  in  the  city 
of  Boston  to  distribute  in  charity  in  the  usual  mode  it  is  done  by  ministers  in  that 
city.  Derby  v,  Derby,  4B.LB.414.  A  devise  to  a  theological  seminary  for 
the  education  of  pious  young  men,  or  to  endow  a  professorship,  is  a  good  char- 
ity. Trustees  o.  Kellogg,  16  N.  Y.  Court  of  App.  83.  So  of  a  bequest  to  a 
school  to  form  a  fund  for  the  salaries  of  Jteachers.  Price  o.  Maxwell,  28  Penn. 
St  28.  So  also  a  devise  to  the  Society  of  Friends'  School,  which  was  estab- 
lished by  the  members  of  that  denomination,  to  educate  their  own  children  in 
the  religious  principles  of  the  society,  as  well  as  in  the  ordinary  branches  of 
school  education,  was  held  a  good  charitable  trust.    Price  v.  Maxwell,  supra. 

In  the  last  case,.  LewiSf  Ch.  J.,  said,  **  if  we  were  to  attempt  a  definition  whiph 
would  embrace  all  gifts  for  charitable  uses,  we  should  adopt  the  language  of  the 
eminent  patriarch  of  our  profession,  Mr.  Binney,  as  expressed  in  his  aipiment 
in  Vidal  r.  The  City  of  PhiUdelphia,  2  How.  (U.  S.)  127.  *  Whatever  is  given  for 
the  love  of  God,  or  for  the  love  of  your  neighbor,  —  in  the  catholic  and  univer- 
sal sense,  given  from  these  motives  and  to  these  ends,  free  from  the  stain  or  taint 
of  every  consideration  that  is  personal,  private,  or  selfish,'  —  is  a  gift  for  chari- 
table uses,  according  to  that  religion  from  which  the  law  of  charitable  uses  has 
been  derived    *  The  love  of  God  is  the  basis  of  all  that  is  bestowed  for  his 


808  CHARITABLE  USES  AND  TRUSTS.  [CHAP.  XV. 

Denio,  Ch.  J.,  said,  in  Ow^ens  i^.  The  Missionary  Society  of  M. 
E.  Church,^  "  Trusts  in  favor  of  education  and  religion  have 


honof,  the  building  up  of  his  church,  the  support  of  his  ministers,  the  religious 
instruction  of  mankind.  The  love  of  his  neighbor  is  the  principle  that  prompts 
and  consecrates  all  the  rest'  « The  currents  of  the  two  great  affections  finally 
run  together,  and  they  are  at  all  tim^  so  near  that  they  can  hardly  be  said  io 
be  separated.' " 

This  is  certainly  a  very  beautiful  and  just  sentiment,  but  it  gives  a  prominence 
to  that  department  of  benevolence,  the  support  of  the  Christian  Church  and  her 
ministers,  which,  while  it  is  very  grateful  to  the  devout  feelings  of  an  earnest 
Churchman  and  Christian  like  Mr.  Binney,  or  Ch.  J.  Zeiru,  or  the  present  writer, 
be  it  said  with  all  humility,  after  all,  finds  less  substantial  verification,  in  the  his- 
tory of  charitable  uses,  as  marked  by  the  decided  cases,  either  in  this  country  or 
in  England,  than  seems  requisite  to  give  much  point  to  the  beautiful  Christiaa 
spirit  evinced  by  the  language  quoted.  But  there  are  many  mailed  indications, 
in  the  decided  cases  in  America,  that  Christian  benevolence,  expended  in  the 
maintenance  and  dissemination  of  the  Church  and  her  doctrinesof  every  denom- 
ination of  Christians,  is  regarded  as  not  only  coming  within  the  range,  bat  as 
constituting  one  very  leading  purpose,  of  charitable  trusts,  by  no  means  the 
exclusive  purpose. 

Thus  in  Bartlet  v.  King,  12  Mass.  R.  587,  it  was  decided  diat  a  bequest  to 
trustees  for  the  benefit  of  a  voluntary,  unincorporated  association,  the  object  of 
which  was  the  propagation  of  Christianity  among  the  heathen,  was  a  valid 
charity  or  trust  for  ^  pious  and  charitable  uses,"  although  there  was  at  the  time 
no  court  in  the  conunonwealth  possessing  the  requisite  powers  to  compel  the 
execution  of  the  trust.  • 

And  in  Going  r.  Emery,  16  Pick.  107,  it  was  decided  that  a  bequest  <'  to 
the  cause  of  Christ,  for  the  benefit  and  promotion  of  true  evangelical  piety  and 
religion,"  and  directing  the  same  to  be  paid  to  certain  persons  named,  *^  placing 
full  confidence  in  their  piety,  judgment, and  integrity,  immediately  to  be  by  them 
sacredly  appropriated  to  the  cause  of  religion  as  above  stated ;  to  be  distributed 
in  such  divisions,  and  to  such  societies,  and  religious  charitable  purposes  as  they 
may  think  fit  and  proper,"  created  a  valid  charitable  trust  within  the  spirit  of 
the  statute  of  43  Eliz.  ch.  4,  which  was  in  force  in  the  Conunon wealth. 

And  in  numerous  other  cases,  in  almost  all  the  American  states,  it  has  been 
repeatedly  determined,  that  bequests  to  the  American  Board  of  C.  F.  M.,  to  the 
American  Bible  Society,  to  the  American  Tract  Society,  the  American  Ccdo- 

"  4  Kem.  880,  409. 
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always  been  considered  charitable  uses They  are  expressly 

mentioned  in  the  statute  of  43  Elizabeth,  whicli  in  regard  to 
the  definition  of  charities  was  declaratory  of  the  common  law. 
•  •  .  .  But  the  advancement  of  civilization  generally  is  not  classed 
among  charities  in  the  statute,  and  I  have  not  been  able  to  find 
an  adjudged  case  in  which  it  has  been  held  to  fall  within  the 
legal  notion  of  charity."  The  learned  judge  may  be  quite  right 
here,  in  most  respects,  but  we  think  he  would  be  puzzled  to  find 
much  in  the  statute  of  Elizabeth  about  gifts  for  the  support  of 
religion.  The  nearest  approach  to  it  is,  "  repair  of  churches." 
Perhaps,  in  a  figurative  sense,  religion  may  be  the  best  ^'  repair 
of  churches,"  but  it  is  not  what  is  commonly  understood  by  that 
term,  all  will  agree. 

62.  Some  of  the  American  cases  have  gone  great  lengths  in 
carrying  into  effect  the  intention  of  the  testator,  by  the  nearest 
approximation,  even  where  there  was  great  indefiniteness  in  the 

nisation  Society,  and  to  an  ahnost  infinite  namber  of  nmilar  aasociations,  for  the 
*  aecemplishment  of  benevolent  and  religious  objects  connected  with  the  exten- 
sion and  dissemination  of  Christian  principles  throughout  the  world,  might  be 
upheld,  as  valid  charitable  trusts,  without  regard  to  the  intervention  of  trustees 
specially  named  by  the  donor,  or  to  the  fact  whether  such  associations  were  in- 
corporated or  not.  Bartlett  v.  Nye,  4  Met  878  ;  Burbank  v,  Whitney,  24  Pick. 
146  ;  Brewster  9.  McCall,  15  Conn.  R.  274 ;  Carter  v.  Balfour,  19  Ala.  R.  814 ; 
Ezrs.  of  Burr  v.  Smith,  7  Yt  R.  241,  and  numerous  other  cases,  most  of  which 
are  cited  in  this  chapter.  And  even  a  bequest  to  an  unincorporated  female 
society  in  another  state,  composed  in  part  of  married  women,  for  charitable 
purposes,  was  held  valid.  Washburn  v.  Sewal,  9  Met  280.  And  a  bequest 
'^  to  the  Methodist  Church  at  Darlington  Court-house,"  (an  unincorporated  soci- 
ety,) ^*  and  the  preachers  of  said  church  and  the  Pedee  Mission,  of  S  8000,  to 
be  selected  by  the  trustees  of  said  church  out  of  my  papers,  the  income  of  the 
same  to  be  distributed  by  said  trustees,  according  to  the  several  necessities  of 
said  church,  preachers  and  mission,"  was  held  a  valid  charitable  trust.  Gibson 
V.  McCall,  1  Rich.  Law,  174.  And  in  the  very  late  case  of  McLean  v.  Wade, 
41  Penn.  St  266,  a  legacy  to  the  Association  Congregation  of  Shenango  was  held 
by  the  court,  "  clearly  for  the  advancement  of  religion,"  and  therefore  a  religions 
use,  and  also  a  charitable  use,  and  within  the  statutes  of  mortmain. 

68* 


810  CHARITABLE  USES  AND  TBtSTS.  [CHAP.  XV^ 

objects  of  the  trust.^^  The  want  of  a  trustee  in  such  cases  is 
never  any  valid  obstacle  in  the  way  of  a  court  of  equity  carry- 
ing  into  effect  any  trust,  and  more  especially  one  of  a  charitable 
character. ^^  If  either  trustees  or  cestuis  que  trust  can  be  ascer* 
tained,  courts  will  carry  the  charity  into  effiact.^ 

63.  Trustees  of  a  charity,  after  the  administration  of  the 
charity  has  been  committed  to  them,  are  lield  to  have  acquired 
such  vested  rights  under  their  act  of  incorporation  for  that  pur- 
pose, that  they  cannot  be  controlled  by  subsequent  legislation 
made  to  affect  tliat  particular  case.^^ 

64.  The  American  courts  have  very  generally  adhered  to  the 
rule,  that  charities  for  religious  purposes  shall  go  in  the  direc- 
tion,  and  for  the  propagation  of  the  doctrines,  which  the  donor 
desired  to  advance,  and  for  this  purpose  the  particular  tenets 
held  by  the  donor  will  be  inquired  into,  and  when  ascertained 
will  be  presumed  to  be  the  doctrines  which  it  was  the  purpose 
of  the  trust  to  advance.  And  where  there  occurs  a  schism  in 
the  body  to  whom  the  administration  of  the  trust  is  committed, 
and  a  portion  separate  from  the  others,  the  courts  generally  con* 
tinue  the  administration  with  the  old  organization,  unless  there 
has  occurred  an  essential  departure  in  doctrine  from  the  tenets 
of  the  founder.^"^ 

^  Witman  v.  Lex,  17  Serg.  &  R.  8S ;  Moore  o.  Moore,  4  Daxu^  854. 

^  Witman  v.  Lex,  supra ;  McGirr  v.  Aaron,  1  Penn.  Rep.  49 ;  Methodist 
Church  V.  Remington,  1  Watts,  218 ;  Morrison  v.  Beirer,  2  Watts  &  Sei|^.  81 ; 
Zimmerman  v.  Anders,  6  Watts  &  Serg.  218;  Pickering  v.  Sbotwell,  10  Penn.  St- 
23  ;  State  t;.  Gerard,  2  Ired.  £q.  210 ;  Antones  v.  Eslava,  9  Porter,  (Ala.)  527 ; 
Dickson  V.  Montgomery,  1  Swan,  848 ;  ZanesvUle  C.  &  M.  Co.  v.  City  of  Zanes- 
ville,  20  Ohio  R.  483. 

^  Attorney-General  v.  Jolly,  1  Rich.  £q.  99. 

^  Brown  v.  Hununel,  6  Penn.  St.  86  ;  post,  pL  76. 

^"  App  V.  The  Lutheran  Congregation,  6  Penn.  St.  201 ;  Combe  v.  Braxier, 
2  Dessaus.  481 ;  Attorney-General  r.  Pearson,  8  Mer.  358,  418.  When  this 
case  came  before  Lord  Eldon  in  1817,  it  was  referred  to  the  Master  to  make 
certain  inquiries,  among  which  was,  **  W^hat  was  the  nature  and  particular  ob- 
ject (with  respect  to  worship  and  doctrine)  for  the  observance,  teaching,  and 
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65.   The  doctrine  of  cy  pres,  bjr  which  the  f]ng1ish  courts  of 
equity  supply  a  scheme  for  administering  such  charities  as  it 


rapport  of  whicb,  each  and  every  of  the  charitable  funds  were  created."  Hn  lor^ 
ship  had  before  laid  down  the  rule,  that  where  parties  seeking  the  benefit  of  a  trust 
for  charitable  purposes  differ  as  to  the  mode  of  carrying  it  into  effect,  one  party 
being  for  the  support  of  the  original  system,  the  other  for  some  proposed  alter- 
ation to  be  made  in  it,  the  leading  of  the  court  must  be  to  the  former,  however 
Qseful  it  may  judge  the  proposed  alteration  to  be.  The  terms  of  the  deed  here 
only  declared  the  purpose  of  the  charity  to  be  '*  for  the  worship  and  service  of 
God,"  which  the  court  held  implied,  without  more,  a  trust  to  support  worship  in 
the  Established  Church ;  but  that,  nevertheless,  it  was  open  to  show  that  the  in-- 
tention  of  the  donor  went  beyond  that,  and  had  reference  to  the  support  of  some 
Protestant  dissenting  mode  of  worship,  and  that  the  court  will  carry  the  mani* 
fest  design  of  the  founder  into  execution,  so  far  as  it  is  consistent  with  law,  and 
that  for  the  purpose  of  reaching  such  intention  the  court  must  inquire  what  was 
the  religion  of  the  society  at  the  time  of  the  donation. 

When  the  case  came  before  Vice-Chancellor  Shadtceil,  nearly  twenty  years 
later,  the  learned  judge  manifested  much  leas  delicacy  about  inquiring  into  the 
religious  tenets  of  the  founder,  and  distinctly  declared  that  where  the  fund  was 
given  to  erect  a  meeting-house  for  the  worship  and  service  of  God,  that  no  doc- 
trines ought  to  be  taught  in  it  which  are  opposed  to  the  opinions  of  the  founder. 

And  in  Attorney-General  v.  Shore,  11  Sim.  692,  where  funds  were  given  by 
Lady  Hewley  for  the  support  of  Presbyterian  worship,  she  and  the  donees  at 
the  time  being  Trinitarians,  and  afterwards  the  estates  having  come  to  the  hands 
of  trustees,  of  whom  a  majority  were  Unitarians,  though  called  Presbyterians, 
and  one  of  them  was  a  member  of  the  Church  of  England,  the  court  held  that 
neither  Unitarians  nor  members  of  the  Church  of  England  were  entitled  to  ad- 
minister or  participate  in  the  benefits  of  the  charity,  and  ordered  the  trustees 
to  be  removed,  and  appointed  others  in  their  place,  selecting  from  three  different 
sects  of  Trinitarian  dissenters.  And  when  this  case  came  before  the  I^rd 
Chancellor  Lyndkurst^  his  lordship  said,  ^^  It  is  the  duty  of  the  court  to  give 
effect  to  the  intent  of  the  founder.  It  is  a  principle  that  is  uniformly  acted 
upon  in  courts  of  equity."  The  purpose  of  the  charity  here  was  thus  expressed : 
'*  To  assist  poor  and  godly  praachers  of  Christ's  holy  Gospel,**  &c.  Lord  Chan- 
cellor Lyndkurgt  decided  the  case,  with  the  advice  of  two  of  the  law  judges. 
Justice  PeUteson  and  Baron  Alderson.  The  learned  judges  say  distinctly,  in 
regard  to  the  proper  construction  of  the  deed  of  trust :  **  If  expressed  in  doubt- 
ful, or  general  toords,  recourse  must  be  had  to  extrinsic  circumstances,  such  as 
the  known  opinions  of  the  founder,  the  existing  state  of  the  law,  the  contempo- 
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becomes  impossible  to  administer  in  strict  conformity  to  the 
directions  of  the  founder,  by  making  the  nearest  practicable  ap- 

rjineous  usage,  or  the  like.  Shore  v,  Wilson,  9  CL  &  Fin.  855,  SSS.  Lord  Lynd- 
Jiurst  expresses  himself  satisfied  with  this  opinion,  concurring  in  its  results,  and 
'Without  any  dissent  from  the  reasons  assigned. 

The  case  was  heard  in  the  House  of  Lords,  before  the  law  lords  and  six  of  the 
judges  of  Westminster  Hall,  and  the  judgment  of  the  Vice-Chancellor  and  of 
the  Chancellor  affirmed.  Less  stress  is  placed  in  the  House  of  Lords  upon  the 
force  of  distinct  evidence  of  the  particular  opinions  of  Lady  Hewley  than  in 
the  lower  courts.  Some,  perhaps  a  majority,  of  the  judges,  inclined  to  the 
opinion  that  such  evidence  was  not  admissible,  except  as  one  of  the  surrounding 
circumstances  to  enable  the  court  to  put  a  reasonable  construction  upon  the  lan- 
guage used  by  her  in  the  deed  of  donation. 

And  Mr.  Justice  Selden,  in  Robertson  v.  Bullions,  1  Kern.  243,  goes  into  a 
very  elaborate  review  of  all  the  English  cases  upon  this  subject,  to  show  that  the 
religious  opinions  of  the  founder  of  a  charity  are  not  of  controlling  weight,  in 
determining  the  mode  of  administering  the  trust.  But  it  seems  to  xis  that  much 
of  the  discussion  upon  the  question,  in  this  form,  is  one  side  of  the  main  pur- 
pose. 

1.  It  is  admitted,  on  all  hands,  that  the  intention  of  the  founder  is  to  be  the 
guide  of  courts  of  equity  in  administering  charitable  trusts.  This  is  true  in  the 
same  sense,  and  to  the  same  extent,  certainly,  as  in  regard  to  deeds  and  wills 
generally.  And  in  some  respects  charitable  trusts,  being  oi  a  public  character, 
and  the  heirs  of  the  founder  having  no  reversionary  interest  in  the  fund,  as  a 
general  thing,  the  English  courts  have  seemed  disposed  to  adopt  a  more  unre- 
strained course  of  investigation,  in  order  to  reach  the  real  purpose  of  the  foun- 

*  dation,  than  in  the  construction  of  private  trusts. 

2.  But  whether  we  limit  the  construction  of  the  same  boundaries  as  in  ordi- 
nary private  trusts  or  not,  the  intention  of  the  founder  is  to  be  determined 
mainly,  and  as  we  think,  entirely,  by  the  words  of  the  instrument  of  donation. 
It  is  the  language  of  the  deed  or  will  that  must  define  the  character  of  the  trust 
created. 

3.  But  for  this  purpose  it  is  proper  to  resort  to  many  extraneous  aids,  by  way 
of  extrinsic  evidence. 

(1.)  We  may  inquire  into  the  circumstances  of  the  donor^  and  receive  all  the 
evidence  necessary  to  place  the  court  in  the  position  of  such  donor,  at  the  time 
and  place,  and  surrounded  by  all  the  circumstances  which  attended  him,  at  the 
time  he  used  the  words  in  question. 

(2.)   We  may  inquire  into  the  meaning  of  words  used  in  the  instrument  oi 
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proach  to  such  directions,  has  not  been  adopted  in  the  Ameri- 
can states,  to  the  same  extent  with  the  other  parts  of  the  Eng- 


donaUon,  with  reference  to  the  circuoiBtaaces  under  which  they  were  uaed,  and 
thus  enable  the  court  to  judge  how  far  the  donor  used  the  words  in  a  general 
unlimited  sense,  or  in  a  narrower  and  more  restricted  one. 

In  either  of  these  views  the  opinions  and  position  of  the  donor,  upon  the  par* 
ticular  subject  of  the  charity,  become  of  controlling  force  in  the  construction  of 
the  instrument  of  donation.  The  difficulty/ in  regard  to  the  construction  of 
charitable  gifts,  especially  those  of  a  religious  character,  arises  from  the  gen* 
erality  of  the  words  used.  The  donors,  either  accidentally,  or  to  avoid  the 
iqipearance  of  narrowneas,  prefer  to  use  general,  universal,  catholic  terms,  as  in 
the  case  of  Lady  Hewley,  "  To  assist  poor  and  godly  preachers  of  Christ's  holy 
GospeL"  These  terms,  in  their  most  extended  import^  will  reach  to  all  denom- 
inations of  Christians.  They  certunly  include  those  of  the  English  and  of  the 
Roman  Catholic  Churches.  But  all  the  counsel  and  all  the  judges  admitted,  with- 
out the  slightest  question,  that  Lady  Hewley  did  not  intend  to  include  ministers 
of  either  of  those  churches.  And  why  was  this  so  self-evident  ?  Chiefly  because 
Lady  Hewley  was  a  most  vigorous  Nonconformist,  and  all  Nonconformists  of  that 
day  held  the  ministers  of  those  churches  in  special  abhorrence,  and  would  have 
used  no  such  term  as  applicable  to  them.  The  Trinitarian  Nonconformists  held 
much  the  same  views  of  Unitarians,  for  the  opposite  reasons.  This  testimony 
was  then  clearly  admissible  to  show  the  sense  in  which  she  used  the  terms. 
This  view  seems  to  us  to  reconcile  all  the  conflict  there  has  ever  been  upon  this 
point,  and  in  a  manner  altogether  consistent  with  established  principles  of  con* 
struction.  It  is  only  inquiring  from  what  region  of  sect  and  opinion  the  donor 
came,  which  we  can  only  determine  by  inquiring  with  what  class  or  sect  he  con* 
sorted,  what  principles  he  advocated  or  defended.  •  And  this  is  done  upon  the 
same  principle  we  would  inquire  in  what  language,  or  dialect,  the  instrument  of 
donation  is  expressed,  and  where  terms  are  used  which  are  susceptible  of  a 
peculiar  provincial  import,  to  inquire  whether  the  donor  belonged  to  that  par* 
licnlar  province. 

If,  for  instance,  one  belongs  to  a  sect,  or  to  the  subdivisions  of  a  sect,  which 
holds  all  the  ministers  of  every  other  denomination  of  Christians  as  wolves,  de- 
vouring but  not  feeding  the  sheep  of  Christ's  flock,  as  is  true  of  the  more 
bigoted  of  many  narrow  sects,  how  shall  we  be  able  to  translate  the  words  of 
such  a  foreigner  upon  the  broad  manor  of  Christian  charity,  without  knowing  to 
what  sect,  and  to  what  particular  subdivision  of  the  sect,  he  belongs.  And  how 
can  we  learn  this  except  by  inquiring  into  his  religious  opinions,  not  for  animad- 
version, as  Lord  Eldon  said,  in  Attorney-General  v.  Pearson,  supra,  but  for 
enlightenment,  and  to  enable  the  court  to  do  justice. 
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lish  equity  jurisdiction  oirer  charities.^    And  in  some  of  tho 
States  trusts  for  charity  fail  upon  the  ground  of  uncertainty,  the 

The  very  elaborate  caae  of  Attorney-General  o.  Dmmmond,  1  Dm.  &  War. 
853,  decided  by  Lord  Chancellor  Sugden^  while  Chancellor  of  Ireland,  adopts 
the  cautions  view :  That  to  aid  in  the  constmction  of  such  a  deed,  eridence  of 
the  acts,  but  not  of  the  opinions  of  the  founder,  are  receivable ;  and  that  evi- 
dence is  also  admissible  to  explain  the  signification  in  which  ambiguous  words 
and  expressions  were  generally  understood  at  the  time  of  the  execution  of  the 
deed,  among  those  with  whom  the  founder  consorted. 

The  learned  Chancellor  goes  into  a  most  elaborate  review  of  the  cases,  com- 
plaining all  the  time  that  most  of  them  have  received  and  acted  upon  the  evi- 
dence of  the  peculiar  religious  opinions  of  the  founder,  and  finally  concludes  by 
saying  he  will  act  upon  such  evidence  only  ^  with  respect  to  the  admissibility  of 
which  there  can,  I  think,  be  no  dispute." 

Thus  while  there  seems  to  be,  both  in  the  British  and  in  the  American  courts^ 
some  conflict,  in  regard  to  the  extent  to  which  testimony  of  the  peculiar  rdigioiu 
opinions  of  the  founder  are  receivable,  to  enable  the  court  to  give  the  proper 
construction  to  his  words,  all  concur  in  receiving  so  much  evidence  as  will 
enable  the  court  to  understand  how  persons  in  his  particular  position  use  the 
words,  and  that  includes,  when  we  are  inquiring  into  the  latitude  or  longitude 
of  Christian  sects,  the  peculiar  tenets  of  the  founder,  else  we  cannot  define  his 
position.  The  same  view  is  maintained  in  many  American  cases.  Prince- 
ton V.  Adams,  10  Cush.  129;  Miller  v.  Gable,  2  Denio,  492,  54S;  Kniskem 
V.  The  Lutheran  Churches,  1  Sandf.  Ch.  489.  In  the  very  late  case  of  Wine- 
brenner  v.  Colder,  43  Penn.  St  244,  the  question  of  adhering  to  the  doc- 
trine of  the  founder  was  thus  illustrated.  The  doctrine  of  the  minority, 
who  adhered  and  submitted  to  the  regular  order  of  the  church,  local  and  gen- 
eral, being  the  true  congregation  and  corporation,  if  incorporated,  was  carried 
to  the  extent  of  appointing  an  officer  of  court  to  hold  an  election  among  the 
members  of  the  congregation  for  ruling  elders,  the  society  having  fallen  into  a 
state  of  anarchy,  by  not  paying  such  dues  as  were  requisite  to  continue  mem* 
bership.    It  was  also  declared : 

(1.)  That  the  church  property  was  held  in  trust  for  the  use  of  such  of  the 
congregation  as  adhered  and  were  willing  to  submit  to  the  regular  order  and 
discipline  of  the  denomination. 

(2.)   That  the  majority  of  the  congregation  who  had  made  use  of  the  regular 

*"  McAuley  r.  Wilson,  1  Dev.  (N.  C.)  Ch.  R.  276 ;  Moore  p.  Moore,  4 
Dana,  854 ;  Holland  v.  Peck,  2  Ired.  £q.  255 ;  Carter  v.  Balfour,  19  Alab.  R. 
814. 
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same  as   other   trusts,^  whicli   goes   mainly  upon   the   same 
ground.    But  in  some  cases,  where  very  great  uffcertainty  exists, 


corporate  forms  to  institute  an  organized  resistance  to  the  legitimate  authority 
of  their  ecclesiastical  superiors,  and  had  instituted  an  expelled  minister  of  the 
denomination  as  their  pastor,  was  not  the  true  congregation. 

(3.)  But  that  though  in  other  respects  the  minority  who  adhered  to  the  general 
order  of  the  church  were  the  true  congregation,  yet  as  by  the  constitution  all  of 
each  class  had  ceased  to  become  members  bf  falling  in  arrears  in  their  contri- 
butions for  more  than  one  year,  a  period  of  anarchy  had  occurred  which  must 
be  overiooked,  and  all  of  the  members,  as  they  were  when  order  still  existed, 
who  were  desirous  of  adhering  to  the  congregation  and  church,  and  were  willing 
to  submit  to  the  congregational  and  denominational  order,  were  to  hi  considered 
members,  and  entitled  to  vote  at  a  new  election  to  be  decreed  by  the  court  for 
church  officers. 

It  seems  to  us  that  admitting  evidence  of  the  opinions  of  the  founder,  and  of 

those  with  whom  he  consorted,  in  aid  of  the  construction  of  the  instrument  of 

donation,  is  really  nothing  more  than  admitting  evidence  of  general  history,  or 

the  history  of  language,  to  enable  the  court  to  expound  the  terms  used,  as  every 

one  living  at  the  time  and  conversant  with  the  surrounding  circumstances  must 
have  done.    This  subject  is  more  extensively  discussed,  ante,  pt  1,  §  41. 

A  very  liberal  rule  of  interpretation,  under  the  acknowledged  existence  of  the 
force  and  spirit  of  43  Eliz.  in  r^ard  to  maintaining  the  principles  of  the  founder, 
Ipas  adopted  in  Bhode  Mand,  in  the  late  case  of  Potter  v,  Thornton,  7  R.  I. 
R  252. 

"*  Dickson  v,  Montgomery,  1  Swan,  (Tenn.)  R.  348;  White  v.  Fisk,  22 
Conn.  R.  31,  54,  55.  Mr.  Chief  Justice  Churchy  who  was  an  excellent  man,  as 
well  as  a  good  judge,  here  presents  a  somewhat  exaggerated  view  of  the  English 
doctrine  cy  pres,  which  is  nothing  more  than  a  liberal  construction  of  wills,  in 
favor  of  charitable  trusts.  The  bequest  in  question  was  of  rather  a  delicate 
nature  to  be  administered  by  an  American  court  It  was  the  gift  of  not  ex- 
ceeding $  1000  annually  to  be  expended  by  my  trustees  for  the  support  of  indi- 
gent pious  young  men  preparing  for  the  ministry  in  New  Haven.  But  we 
think,  in  all  due  submission  to  the  decision  here,  which  held  the  bequest  void  for 
uncertainty,  that  there  was  no  difficulty  in  carrying  the  design  of  the  testator 
into  effect,  and  that  it  should  not  have  failed  by  reason  of  any  fancied  difficul- 
ties in  the  matter,  either  on  the  part  of  the  trustees  or  the  courts.  It  is  bet- 
ter, and,  as  a  general  thing,  more  satisfactory  to  do  as  the  English  courts  do, 
and  most  of  the  American  courts  have  done,  and  grapple  with  such  difficulties 
as  fairly  present  themselves,  and  thus,  by  avoiding  all  motive  to  exaggerate 
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and  the  testator  has  appointed  trustees  for  the  purpose  of  apply- 
ing the  charities  in  their  discretion,  there  has  been  found  no  diffi- 
culty in  holding  them  valid.^^  And  in  a  recent  case  in  Massa- 
chusetts, Metcalfe  J.  said  of  a  bequest  to  such  charities  as  should 
be  deemed  most  useful  bj  the  personal  representatiTes  of  the 
donee  for  life :  ^^  We  have  no  doubt  the  bequest  to  charity  is 
valid."  In  Chapman  v.  Brown,^^  Sir  William  Orant  said :  "  A 
bequest  to  such  charitable  purposes  as  the  executor  shall  think 
proper,  is  a  good  bequest."  *  And  there  are  also  adjudications 
of  this  court  which  are  decisive."^® 


them,  they  will  not  be  so  far  magnified  as  they  are  very  likely  to  become  by 
being  declared  insuperable,  and  consequently  embellished,  in  order  to  make  a 
fair  justification  of  such  a  course. 

In  McCord  v.  Ochiltree,  8  Blackf.  15,  a  bequest  to  a  theological  society,  the 
interest  of  which  was  directed  to  be  applied  to  the  aid  of  pious,  indigent  youtha, 
who  are  preparing  themselves  for  the  ministry  of  the  gospel,  those  only  who  ad- 
here to  the  Westminster  Confession  of  Faith,  the  seminary  being  an  unincorpo^ 
rated  body,  was  held  to  be  void  at  law,  but  good  in  equity,  as  a  charitable  tmat 
under  the  provisions  of  the  statute  of  Elizabeth,  and  by  the  law  of  the  State  of 
Indiana,  independently  of  that  statute.  The  latter  decision  seems  to  us  fiir 
more  creditable  to  the  court  pronouncing  it,  as  well  as  more  in  accordance  wil|| 
the  established  doctrines  of  equity  jurisprudence,  than  that  in  Connecticut. 
But  the  courts  in  Connecticut,  from  an  early  day,  manifested  an  unfiieadly  or 
timid  disposition  toward  charitable  trusts.  In  Greene  v.  Dennis,  6  Conn.  B.  292, 
the  court  plant  themselves  upon  the  nairow  ground  of  the  case  of  Baptist  Asso* 
ciation  v..  Hart's  Executors,  4  Wheat  1,  of  which  Chancellor  Waltoorth  said, 
in  Potter  v,  Chapin,  6  Paige,  689,  **  I  belieTe  it  is  genermlly  admitted  that  the 
decision  in  Baptist  Association  v.  Hart  was  wrong,  and  it  may  now  be  considered 
an  established  principle  of  American  law,  that  the  Court  of  Chancery  will  sua* 
tain  and  protect  such  gift,  bequest,  or  dedication  of  property  to  public  or  chari- 
table uses,  provided  the  same  is  consistent  with  the  local  laws  and  public  policy, 
where  the  object  of  the  gift  or  dedication  is  specific,  and  capable  of  being  car- 
ried into  efiect  according  to  the  intention  of  the  donor." 

^  American  Bible  Society  t>.  Wetmore,  17  Conn.  B.  181;  Bull  v.  Bull,  8 
Conn.  R.  47. 

«  6  Vesey,  404,  410. 

»*  Wells,  ExV.  V.  Doane,  8  Gray,  201,  208. 
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66.  In  Baptist  Associatioa  v.  Smith,^^  it  is  said  that  where 
the  grantor  has  full  power  to  convey,  and  the  uses  are  charita- 
ble, a  court  of  equity,  before,  at,  and  after  the  statute  of  43 
Elisabeth,  c.  4,  will  aid  a  defective  conveyance  to  such  uses. 
And  in  Gass  v.  Wilhite,^^  it  is  also  said,  that  although  there  be 
a  want  or  defect  in  the  cestui^  que  trust,  or  a  vagueness  or  in- 
definiteuess  in  the  object  of  the  charity,  yet  as  a  charitable  use  it 
will  not  be  invalidated,  and  the  court  will,  under  the  cy  pres 
doctrine,  give  it  effect,  as  near  the  general  intent  as  may  be.  In 
McAuley  v.  Wilson,^*  it  is  said  "  that  the  English  doctrine  of 

^.   ■«  3  Pet  U.  S.  4S4,  491. 

•«  2  Dana,  1 70. 

"*  1  Dev.  Eq.  276.  In  Holland  v.  Peck,  2  Ired.  Eq.  255,  a  devise  to  the 
Methodist  Church  in  America,  to  be  disposed  of  as  they  shall  think  best,  for  the 
spread  of  religion  and  the  gospel,  was  held  void,  on  account  of  the  cestuis 
que  trust  being  so  indefinite,  there  being  no  corporate  oi^anization  to  represent 
them,  and  no  mode  of  reaching  the  persons  intended  to  be  benefited.  And  in 
Bridges  V,  Pleasants,  4  Ired.  £q.  26,  a  bequest  to  "  foreign  missions,''  "  home 
missions,'*  and  **  to  the  poor  saints,"  to  be  applied  as  the  executor  may  think 
best,  according  to  the  scriptures,  was  held  void,  on  the  ground  of  indefiniteness. 
See  also  White  v.  Attorney-General,  4  Ired.  Eq.  19. 

But  in  other  states  a  more  consistent  course  has  been  pursued  in  the  con- 
struction of  public  and  charitable  trusts.  In  Sewall  v.  Cargill,  8  Shepl.  414, 
where  land  was  given  to  Newcastle,  "  to  the  said  inhabitants,  their  heirs  and 
assigns  forever,  to  remain  for  a  glebe  or  parsonage  forever  '* ;  and  some  years 
afterwards  the  town  was  incorporated,  and  the  land  continued  to  be  used  for 
the  purposes  indicated  in  the  will,  it  was  held  to  be  a  valid  and  binding  dedi- 
cation of  the  same  to  public,  pious,  and  charitable  uses.  And  in  Inglis  v.  The 
Trustees  of  the  Sailors*  Snug  Harbor,  3  Pet.  U.  S.  99,  this  question  is  extensively 
discussed  by  different  members  of  the  court,  and  the  early  declarations  of  the 
court,  in  regard  to  the  validity  of  charitable  trusts  of  an  indefinite  character, 
considerably  modified. 

The  statute  of  Elizabeth  is  held  to  be  in  force  in  Maine,  and  the  courts  there 
manifest  a  favorable  disposition  to  carry  into  efiect  charitable  trusts,  not  so  in- 
definite as  to  be  unintelligible.  Tappan  v.  Deblois,  45  Me.  R.  1 22 ;  Preachers*  Aid 
Society  r.  Rich,  45  Me.  R.  552.  So  in  Hopkins  v.  Upshur,  20  Texas  R.  89,  it 
was  bald  that  equity  has  an  inherent  jurisdiction  over  trusts  for  charitable  pur- 
poses, as  building  churches.     And  in  Chambers  v.  St.  Louis,  29  Mo.  R.  543,  the 
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Qj  pres  is  not  in  force  in  that  stato.  Tlie  raliditj  of  the  devise 
depends  on  the  question  whether  the  devisees  are  accountable 
to  any  one  for  the  due  execution  of  the  trust.  If  not,  it  is  void, 
and  there  is  a  resulting  trust  for  the  heir  at  law,  or  next  of  kin/* 
The  learned  judge  here  refers  to  the  question  whether  or  no 
there  are  any  cestuis  que  trust  capable  of  such  identification  that 
thej  could,  in  their  own  person,  call  the  trustees  to  account,  but 
it  does  not  seem  to  have  occurred  to  him,  that  this  is  tlie  precise 
distinction  between  the  degree  of  indefiniteness  which  will  avoid 
an  ordinary  trust,  and  will  not  avoid  a  trust  of  a  charitable  char- 
acter. But  it  will  be  perceived  that  this  very  distinction  has 
not  been  always  borne  in  mind  in  others  of  th6  American  states 
which  have  professed  to  adopt  the  principles  of  the  English  law 
of  charity,  either  with  or  without  the  statute  of  Elizabeth.  Thus 
they  have  fallen  into  the  rather  marked  inconsistency  of  profess- 
ing to  adopt  the  English  law  in  regard  to  administering  chari- 
table  trusts,  and  at  the  same  time  reject  the  very  distinction 
between  charitable  and  otlier  trusts,  upon  which  the  entire 
superstructure  of  charity  law  in  England  is  based.  For  if  we 
do  not  recognize  trusts  for  charity  of  a  more  indefinite  character 
than  ordinary  trusts,  so  far  as  the  identification  of  the  cestuis 
que  trust  are  concerned,  we  subvert  and  expunge  the  entire 
chapter  of  English  charity  law,  in  our  courts,  and  from  our 
books.    But  many  American  cases  recognize  this  distinction. 

67.  Thus,  in  New  Hampshire,  in  a  bequest  to  the  "westerly 
part  of  Hopkinton,"  and  upon  condition  that  the  inhabitants 
will  settle  a  Congregational  minister  within  three  years  from  the 
death  of  the  testator,  it  was  held  that  no  title  passed  to  any 

same  rule  is  declared,  and  also  that  the  statute  of  Elizabeth  is  in  force  in  that 
state.  That  was  a  bequest  to  the  city  of  St  Louis  to  constitute  a  fund  for  fur- 
nishing relief  for  all  poor  emigrants  and  trayellers  coming  to  that  city,  on  their 
way  bonft  fide  to  settle  in  the  West,  and  it  was  held  a  valid  trust,  to  be  adminis- 
tered by  the  city,  subject  to  the  control  of  a  court  of  equity.  But  in  Iowa  the 
jurisdiction  over  charitable  trusts  is  more  limited.  LePage  v.  Macnamara,  5 
Clarke,  124. 
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particalar  legatee,  who  could  demand  the  legacy  of  the  execu- 
tor. But  equity  will  compel  the  executor  to  pay  the  amount 
to  any  body  of  Christians  in  that  portion  of  the  town  who  might 
come  fairly  within  the  contemplation  of  the  terms  of  the  will,  as 
construed  by  the  light  of  admissible  surrounding  circumstances. 
But  that  not  appearing  to  be  true,  in  regard  to  the  claimants, 
and  it  being  expressly  declared  in  the  will,  that,  if  the  condition 
of  this  bequest  was  not  complied  with,  the  same  should  go  to 
an  existing  Congregational  Society  in  the  town,  the  court  said, 
Parker  J  Ch.  J. :  "  Sitting  as  a  court  of  equity,  by  virtue  of  the 
general  jurisdiction  which  we  have  over  gifts  to  charitable  uses, 
if  the  charitable  intention  of  the  testator  could  not  be  carried 
into  effect,  we  might,  perhaps,  apply  the  doctrine,  technically 
called  cy  pres,  and  to  prevent  a  failure  of  the  charity,  direct  the 
income  of  the  fund  to  be  applied  to  the  use  of  some  other  Con- 
gregational Society  in  Hopkinton  than  that  which  the  testator 

intended But  this  court  have  no  jurisdiction  to  devise  a 

new  scheme  for  a  charity,  so  long  as  that  devised  by  the  donor 
may  take  effect."  ^* 

68.  In  the  State  of  New  York,  the  statute  prohibits  the  creat- 
ing of  trusts  in  real  estate,  and  on  that  account,  a  provision  by 
the  testator  for  the  creation  of  a  public  dispensary  for  indigent 
persons  was  held  void,  so  far  as  it  implied  the  necessity  of  pro- 
curing a  site  and  erecting  a  building  for  that  purpose  ;  and  the 
result  of  declaring  this  portion  of  the  bequest  void  and  illegal, 
prevented  any  portion  taking  effect  in  such  a  way  as  to  enable 
the  court  to  determine  the  extent  of  any  possible  surplus,  a 
gift  of  which,  therefore,  could  not  take  effect.^^    It  has  been 

^  Second  Cong.  Society  r.  First  Cong.  Society,  14  N.  H.  R.  815,  330. 

^  Beekman  v.  People,  27  Barb.  260.  It  is  also  held  in  this  case,  that  where 
the  testator  bequeathed  to  his  executors  all  the  residue  of  his  estate  to  pay  and 
apply  the  same  in  such  sums,  and  at  such  time  and  times,  as  they  should  think 
fit,  to  one  or  more  societies  for  the  support  of  indigent  respectable  persons, 
^  hereby  intending  to  give  to  my  executors  full  discretionary  powers  as  to  the  di»- 
potttion  of  the  same,  but  so  that  the  same  shall  be  applied  to  objects  of  charity," 
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repeatedly  decided  in  New  York,  within  the  last  few  years,  that 
real  estate  cannot  be  devoted  to  charity.^^ 

69.  And  in  the  last  case  it  was  held  that  a  devise  of  real  estate 
to  the  Right  Reverend  Bishop  Hughes,  in  trust  for  the  benefit  of 
the  Roman  Catholic  Church  in  the  State  of  New  York,  was  so 
general  a  trust,  that  the  courts  will  not  undertake  to  apply  it  to 
allowable  purposes,  but  declare  it  null  and  void.  And  a  bequest 
for  the  purpose  of  founding  a  college  in  Liberia,  to  be  applied 
by  the  executors  as  would  in  their  judgment  best  effect  the 
object,  wishing  them  specially  to  have  in  view  the  establishment 

that  the  executors  having  renounced  the  trust,  the  conrt  could  not  carry  the 
intention  of  the  testator  into  effect,  and  that  the  fund  could  not  be  decreed  to 
the  societies  to  be  administered  by  them,  for  the  general  object  indicated  in  the 
will,  the  discretion  of  the  executors  being  essential  to  carry  out  the  purpose  of 
the  testator.  This  case  was  affirmed  in  the  court  of  Appeals,  23  N.  Y.  Ct.  App. 
298.  It  is  here  declared  that  a  gifl  to  charity,  which  is  void  at  law,  for  want  of 
an  ascertained  beneficiary,  will  be  upheld  by  the  courts  of  this  state ;  if  the 
thing  given  is  certain,  if  there  is  a  competent  trustee  to  take  the  fund  and  ad- 
minister it  as  directed,  and  if  the  charity  itself  be  precise  and  definite.  In  other 
respects  charitable  trusts  are  subject  to  the  same  rules  as  other  trusts.  The 
trust  must  be  capable  of  execution  by  a  judicial  decree,  in  affirmance  <^  the 
gift  as  the  donor  made  it.  The  doctrine  of  cy  pres  has  no  existence  in  this  state, 
but  it  would  seem  that  a  charitable  gifl,  when  the  sum  was  uncertain,  the  amount 
being  lefl  to  the  discretion  of  the  executors,  who  have  renounced  the  trust,  is  so 
defective,  that  it  could  not  be  administered  upon  the  most  extended  conatruction 
of  the  English  doctrine  of  cy  pres. 

The  doctrine  of  cy  pres,  is  said,  in  Oilman  v.  Hamilton,  16  111.  R.  225,  to  ex- 
tend only  to  carrying  out  the  intention  of  the  donor,  and  that  the  court  have  no 
authority  to  change  the  object,  or  location  of  the  charity,  because  it  might  there- 
by be  rendered  more  efficient.  The  charity  must  be  accepted,  upon  the  terms 
proposed,  and  cannot  be  modified,  by  consent  of  the  heirs  of  the  donors,  and  of 
the  trustees  or  donees.  But  it  would  seem,  that  where  there  is  no  precise  limita- 
tion in  the  devise,  restricting  the  thing  bequeathed  to  a  charitable  use,  to  any 
precise  form  of  application,  and  circumstances  intervene,  requiring  a  change  of 
investment,  in  order  to  render  the  gift  efiectual,  there  must  reside  in  the  courts 
of  equity  a  discretion,  to  so  change  the  form  of  the  investment  as  to  prevent  its 
entire  destruction,  or  substantial  failure. 

»  McCaughal  v.  Ryan,  27  Barb.  376. 


i  71.]  CH  ABIT  ABLE  USES  AND  TRUSTS.  821 

of  a  theological  department  in  said  college,  to  be  under  tHe 
supervision  of  the  Union  Theological  Seminary  in  the  city  of 
New  York,  was  held  too  indefinite  to  be  maintained.^® 

70.  There  was  never  any  objection  to  the  creation  of  perpetu- 
ities, in  regard  to  charitable  trusts,  it  being  of  the  essence  of 
charity  to  make  it  perpetual.  This  subject  is  very  learnedly 
discussed  by  DeniOj  J.,  in  a  recent  case  ^^®  in  New  York.  And 
the  English  courts  have  always  maintained  the  same  doctrine.^^^ 
And  this  question  is  examined  at  length  and  the  decisions,  care- 
fully reviewed,  by  Mr.  Justice  Grap,  in  a  very  late  case  in  Massa- 
chusetts, (Odell  V.  Odell,)^^  where  the  accumulation  of  a  fortion 
of  the  income  of  real  estate  was  directed,  in  a  will,  for  fifty 
years,  and  then  to  be  applied  to  establish  a  charity,  and*  it  was 
held  a  valid  bequest,  even  if  the  accumulation  cannot  be  allowed 
for  so  long  a  period. 

71.  And  at  common  law  no  fund  was  allowed  to  be  accumu- 
lated beyond  the  limit  allowed  for  the  vesting  of  an  executory 
devise,  which  is  the  period  of  a  life,  or  lives,  in  existence  at  the 
decease  of  the  testator,  and  twenty-one  years  and  a  fraction 
thereafter,  thus  allowing  for  the  period  of  the  minority  of  the 
devisee,  treating  infants,  during  the  entire  period  of  gestation, 
as  in  esse.^7'    And  where  a  gift  to  charity  is  made  with  an  in- 

^  Phelps,  £xr.,  v.  Phelps,  2S  Barb.  121 ;  s.  c.  dodl  Phelps  v.  Pond,  affirmed 
28  N.  Y.  Ct  App.  69. 

">  WiUiams  v.  Williams,  4  SeL  525. 

^  White  V,  White,  7  Vesey,  423  ;  Isaac  v.  DeFriez,  17  Vesey,  873  n ;  Attor- 
ney-General V,  Price,  id.  371 ;  Tudor,  T.  251.  It  has  recently  been  decided  in 
England,  that  a  gift  to  repair  a  tomb  forever,  not  being  a  gift  to  charity,  is  not 
maintainable,  on  account  of  its  perpetuity.  Lloyd  v,  Lloyd,  2  Sim.  n.  8.  255 ; 
Came  o.  Long,  6  Jur.  n.  8.  689. 

»»  10  Allen,  1- 

^  Tudor,  252.  This  additional  fraction  of  a  year,  allowed  with  reference  to 
the  minority  of  the  devisee,  has  been  determined  by  the  English  courts  to  have 
reference  only  to  such  cases,  as  the  devisee  is,  in  fact,  an  in&nt,  in  ventre  sa 
mere,  and  that  in  all  other  cases  the  period  for  vesting  is  limited  to  the  duration 
of  lives  in  existence,  and  twenty-one  years.    It  was  for  a  long  time  debated 
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definite  direction  for  accumulation  until  it  meet  a  prescribed 
amount,  which  must  extend  beyond  the  limit  allowed  bj  law, 
the  court  will  declare  the  bequest,  to  the  general  object  named 
in  the  will,  good,  but  the  direction  for  accumulation  not  main- 
tainable.^^^  In  the  last  case  the  Yice-Ghancellor  said,  as  the 
particular  mode  in  which  the  testator  intended  the  benefits  to  be 
doled  out  to  the  objects  of  his  bounty,  could  not  take  effect ; 
yet  as  there  is  confessedly  a  devotion  of  his  personal  estate  to 
charity,  the  next  of  kin  have  no  claim  upon  the  property,  and 

whether  the  period  of  twenty-one  years  could  be  added  to  the  dnration  of  the 
lives,  except  where  the  devisee  was  in  fact  an  infant.  Bat  the  matter  is  finally 
put  at  rest  in  England,  by  the  decision  of  the  House  of  Lords,  in  Cadell  p. 
Palmer,  7  Bligh.  202;  s.  c.  10  Bing.  140;  1  CI.  &  Fin.  372,'' where  it  was  deter- 
mined that  the  true  limit  against  perpetuities  was  "•  a  life  or  lives  in  being,  and 
twenty-one  years,  without  reference  to  the  infancy  of  any  person  whatever."* 
And  upon  the  question,  whether  such  term  could  be  extended  by  the  addition 
of  the  ^*  number  of  months  equal  to  the  ordinary  or  longest  period  of  gestation,** 
the  judges  declared  their  unanimous  opinion,  that  such  a  limitation  would  be 
void  as  too  remote,  they  considering  twenty-one  years  as  the  limit  of  accomola- 
tion,  and  the  period  of  gestation  to  be  allowed  in  those  cases  of  devises  only  in 
which  the  gestation  exists.     1  Jarman,  (ed.  1861,)  228.    Post,  §  72,  pi.  S. 

And  the  fact  that  the  vesting  is  not  suspended  by  the  intervention  of  a  life 
or  lives,  will  make  no  difference,  in  regard  to  the  absolute  term  for  which  it 
may  be  suspended.  If,  therefore,  without  the  intervention  of  a  Kfe,  or  lives,  the 
period  of  vesting  is  postponed  more  than  twenty-one  years,  the  devise  will  be 
void.  Palmer  v.  Holford,  4  Russ.  403 ;  Speakman  v.  Speakman,  8  Hare,  180. 
The  same  difficulty  does  not  exist  in  regard  to  remainders  contingent  upon 
intervening  estates,  as  to  possible  renooteness,  which  has  already  been  adverted 
to  in  regard  to  executory  devises.     1  Jarman,  234  et  seq. 

The  doctrines  of  the  English  courts,  in  regard  to  the  term  of  the  limitation  of 
an  executory  devise,  have  been  adopted  in  the  American  states.  In  Churcb  in 
Brattle  Square  v.  Grant,  3  Gray,  142,  the  present  Chief  Justice  Bigelow  exam- 
ined the  cases,  English  and  American,  very  much  at  length,  and  gave  a  learned 
and  thorough  analysis  of  the  principles  involved  in  the  questions  arising  in  that 
case.  It  is  there  held,  that  where  the  executory  devise  may  vest  beyond  the 
term  already  named,  it  is  void  for  remoteness.  But  the  failure  of  the  devise 
over,  for  remoteness,  will  not  affect  the  intermediate  estate.     Ante,  §  66,  pL  30l 

m  Martin  v.  Margham,  14  Sim.  230. 
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the  charitable  intention  should  be  carried  into  effect  through  the 
medium  of  some  other  scheme.  And  in  giving  direction  to  the 
Master,  in  regard  to  settling  the  scheme,  he  was  required  to  have 
regard  to  the  objects  specified  in  the  will.  This  is  substantiallf 
in  accordance  with  the  rule  adopted  in  some  of  the  American 
states,  where  the  question  has  arisen.  In  Williams  v.  Wil- 
liams,^''^  it  was  held,  that  where  a  legacy  is  given  to  a  religious 
corporation  for  a  purpose  authorized  by  law,  but  with  a  direc- 
tion ^lat  it  be  accumulated  beyond  the  limit  allowed  by  law, 
before  the  income  shall  be  expended,  the  direction  only  is  void, 
and  the  legacy  is  not  defeated. 

72.  It  seems  to  be  well  settled  in  the  English  Chancery,  as 
before  stated,  that  where  a  bequest  is  made  to  charity,  gener- 
ally, however  commendable  the  purpose,  that  if  no  trustees  are 
appointed  by  the  donor  for  carrying  the  same  into  effect,  and 
there  is  no  means  pointed  out  whereby  the  cestuis  que  trust 
may  be  ascertained,  it  cannot  be  administered  by  the  Court  of 
Chancery,  but  falls  within  the  special  jurisdiction  of  the  crown, 
as  parens  patriae,  who  is  thereby  standing  trustee  to  execute  all 
such  indefinite  charities,  which  he  will  do  through  the  instru- 
mentality of  the  Chancellor,  as  special  commissioner  of  the 
crown  under  the  sign-manual,  or  privy  seal,  for  that  purpose.^'® 


^^  4  Sel.  N.  Y.  Ct  App.  d25.  And  the  same  doctrine  is  reaffinned  in  the 
recent  case  of  Phelps  v.  Pond,  23  N.  Y.  Ct.  App.  69.  Tudor,  Ch.  Trusts, 
224.  See  also  Kilpatn'ck  v.  Johnson,  15  N.  Y.  Ct.  App.  822.  In  the  latter 
case  it  was  held,  that  a  void  trust  for  accamulation  does  not  invalidate  the 
bequest  of  the  principal,  unless  it  involves  an  illegal  suspension  of  the  i^olute 
ownership.  The  direction  only  is  void,  and  the  income  goes  to  those  next 
presumptively  entitled  to  the  principal. 

"*  Ante,  pi.  42,  and  cases  cited;  Boyle  on  Charities,  287;  Moggridge  v. 
Thackwell,  7  Vesey,  88,  86.  Lord  Eidon  here  says :  **  I  have  conversed  with 
many  persons  upon  it.  I  have  had  great  difficulty  in  my  own  mind,  and  have 
found  great  difficulty  in  the  mind  of  every  person  I  have  consulted ;  but  the 
general  principle  thought  most  reconcilable  to  the  cases  is,  that  where  there  is 
-a  general  indefinite  purpose,  not  fixing  itself  upon  any  object,  the  disposition  is 
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Mr.  Boyle  J  in  his  treatise  on  charitable  uses,^"^  says :  "  It  may 
therefore  be  considered,  that  however  vague  and  indefinite  the 
gift  may  be,  provided  it  is  strictly  charitable  in  its  nature,  and 
not  mixed  up  with  general  purposes,  the  disposition  will  be 
carried  into  effect,  cy  pres,  either  by  the  court  or  the  crown, 
according  as  there  has  or  has  not  been  an  interposition  of 
trustees." 

73.  And  it  is  a  general  rule,  in  regard  to  trusts  not  charitable, 
and  some  courts  extend  it  to  all  trusts,  that  the  Court  of  Clian- 
eery  will  not  appoint  trustees  for  the  purpose  of  carrying  into 
effect  a  general  and  undefinable  purpose  of  the  testator,  where 
no  such  trustees  have  been  appointed  by  him,  and  his  intent 
has  been  so  imperfectly  expressed  as  to  leave  it  to  be  gathered 
from  mere  conjecture  ;  or  where  they  have  been  left  to  be  deter- 
mined by  trustees  named  by  the  testator,  and  such  trustees  have 
declined  to  act,  or  deceased  before  the  testator.^^®  In  one  case,  in 
New  York,  it  is  expressly  declared,  that  where  there  is  no  trus- 
tee named  by  the  donor,  competent  to  take,  the  Court  of  Chan- 
cery, in  that  state,  where  the  common-law  power  and  jurisdictiou 
over  charities  is  held  to  exist  in  full  vigor,  has  no  jurisdiction  to 
uphold  a  bequest  for  a  charitable  or  religious  purpose.^^    But 

in  the  king,  by  sign-manual ;  bat  where  the  ezecotion  is  to  be  by  a  trustee,  with 
genera!  or  some  objects  pointed  out,  then  the  court  will  take  the  administFation 
of  the  trust"  See  also  Paice  o.  Archbishop  of  Canterbury,  14  Vesey,  372; 
Boyle,  241 ;  Attorney-General  r.  Syderfen,  1  Yem.  224;  8.  c.  Finch,  245;  2 
Lee,  267. 

»"  Boyle,  Law  of  Charities,  241. 

>"  Hill  on  Trustees,  176,  212;  Beekman  v.  Bonsor,  23  N.  Y.  Court  of  Ap- 
peals, 298. 

^  Owens  V.  The  Missionary  Society  of  M.  £.  Church,  4  Kern.  380.  The 
objects  of  the  society  here  in  question  were,  by  its  constitution,  declared  to  be 
<*  to  diffuse  more  generally  the  blessings  of  education,  civilization,  and  Chris- 
tianity throughout  the  United  States  and  elsewhere."  But  not  being  incor- 
porated, it  was  considered  by  the  court  that  they  could  not  act  as  trustees  for 
the  purpose  of  carrying  the  use  into  effect.  The  decision  takes  a  narrower 
view  of  the  powers  of  a  court  of  equity  than  teems  altogether  consistent  with 
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we  apprehend  that  this  rule  only  extends  to  that  class  of  chari- 
table bequests  where  the  objects  are  entirely  indefinite,  or  else 
depend  upon  the  arbitrary  discretion  of  the  trustee.  It  was 
accordingly  held,  in  a  recent  case  in  the  State  of  Maine,^^  that 
if  the  object  of  a  charitable  trust  can  be  ascertained,  the  want 
of  a  trustee  to  execute  the  trust  will  be  supplied  by  an  appoint- 
ment by  the  court. 

74.  The  very  singular  charity  established  or  defined  by  the 
will  of  Stephen  Girard  of  Philadelphia,  has  led  to  numerous 
suits  and  controversies  in  the  courts  of  equity,  both  of  the  state 
and  of  the  nation.  And  it  is  regarded  by  many,  at  the  present 
day,  as  questionable,  whether  such  a  scheme  as  that  defined  by 
this  founder  ought  ever  to  have  received  the  countenance  of  the 
courts.^^^    But  we  make  no  question  in  that  respect,     In  this 

the  general  history  of  its  administration  of  charities,  both  in  England  and 
America. 

The  authorities  which  were  cited  in  argument  to  establish  the  proposition  that 
an  indefinite  charitable  gift  is  void  where  there  is  no  trustee  to  carry  it  into 
effect,  were :  Attorney-General  v,  Hickihan,  8  £q.  Cas.  Ab.  193 ;  Charity,  A, 
pi.  14 ;  1  Jarman  on  Wills,  (Perk,  ed.)  196 ;  Williams  v,  Kershaw,  5  CI.  &  Fin. 
111.  But  it  will  be  evident  that  those  authorities  which  are  (\ited  by  Mr.  Noyes, 
(23  N.  Y,  Ct.  App.  688,)  and  which  the  court  seem  to  regard  as  applicable, 
were  not  decided  on  the  ground  that  the  trusts  were  charitable,  but  the  latter 
cas^,  and  the  suggestions  of  Mr«  Jarman  go  expressly  upon  the  ground  that  thd 
bequests  were  for  such  charitable  and  other  objects  as  the  trustees  should  deem 
most  useful,  which  places  them  precisely  upon  the  ground  of  trusts  not  chari- 
table,  which  have  always  been  held  void  for  uncertainty.  Post,  pi.  80,  and 
cases  cited. 

^  Preachers'  Aid  Society  v.  Rich,  45  Me  R.  552.  The  same  point  is  so 
decided  in  Chapin  v.  School  District,  85  N.  H.  R  445. 

^  The  slightest  examination  of  the  mode  of  training  at  the  Girard  College, 
where  everything  is  attempted  to  be  carried  forward  in  strict  accordance  with 
the  statutes  of  the  founder,  will  convince  any  one  of  the  absurdity  of  attempt- 
ing to  train  children  without  giving  them  religious  impressions.  The  religious 
exercises  there  are  conducted  exclusively  by  laymen,  but  they  are  not  on  that 
account  any  the  less  impressive  in  their  influence  upon  the  pupils.  A  few  years 
since,  in  being  permitted  to  attend  the  chapel  exercises  of  that  school,  we  were 
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free  country,  where  religious  toleration  is  carried  almost  to  the 
extreme  of  patronizing  positive  licentiousness  in  religion,  it 
would  be  wonderful  that  so  well  meant  a  charitj  as  an  orphan's 
college  (for  the  City  of  Philadelphia  first,  and  ultimately  for 
the  whole  state)  should  not  have  received  the  countenance  of 
the  courts  of  justice,  on  account  of  some  of  the  morbid  eccen- 
tricities of  the  founder,  in  excluding  from  the  grounds  forever 
all  religious  teachers  and  ecclesiastics  of  every  class  and  denomi- 
nation, in  order  that  an  opportunity  (as  he,  in  bis  short-sighted 
and  inexperienced  conceit,  fancied)  might  be  afforded  those 
orphan  children  for  perfect  freedom,  when  they  arrived  at  years 
of  maturity,  in  choosing  their  own  religion ;  which  to  a  wise 
and  philosophic  observer  and  careful  student  of  the  history  of 
the  race,  was  little  less  absurd  than  to  give  his  pupils  the  same 
freedom  in  selecting  their  own  language,^^  after  they  came  of 
age,  to  judge  for  themselves ! 

impressed  with  the  favorable  contrast  they  exhibited  in  comparison  with  those  of 
other  boys'  schools  of  the  same  grade.  If  what  we  saw  there  in  1S56  is  any  fair 
sample  of  the  religious  training  of  the'  college,  it  will  be  found  that  in  attempt- 
ing to  exclude  all  religious  impressions  from  the  minds  of  the  pupils,  the  founder 
has  only  afforded  another  illustration  of  the  modes  by  which  an  all-wise  ProT- 
idence  is  constantly  baffling  the  narrow  views  and  short-sighted  purposes  of 
mortals.  For  what  Mr.  Girard  did,  in  his  simpHcity,  for  the  religious  freedom 
of  his  beneficiaries,  and  which,  if  it  could  have  succeeded,  would  have  been 
their  ruin,  both  for  time  and  eternity,  so  fisur  excited  the  jealousies  of  the  outer 
world  as  to  impose  a  greater  vigilance  upon  his  lay  trustees,  not  to  allow  this 
restriction  to  work  the  apprehended  detriment;  and  this,  in  fact,  instead  of 
leaving  the  minds  of  the  pupils  a  mere  tabula  rasa,  as  the  founder  desired,  and 
which  was  in  fact  wholly  impracticable,  short  of  reducing  them  to  absolute 
heathenism,  was  the  very  thing  to  secure  a  more  careful  religious  training.  We 
feel  bound  to  say  that  the  Girard  College,  as  far  as  we  know,  is  the  only  college 
in  the  United  States  where  the  pupils  absolutely  kneel  in  prayers,  and  do  this 
bonA  fide,  and  without  any  sham  whatever.  This  may  be  esteemed  a  remark- 
able place  to  introduce  such  a  statement  But  we  desire  to  do  it  for  two  rea- 
sons, —  to  vindicate  that  particular  charity  from  an  unmerited  reproach  to  which 
we  believe  it  is  subjected,  in  the  minds  of  almost  all  religious  people,  —  and 
at  the  same  time  to  tesdfy  our  entire  want  of  confidence,  as  a  means  of  restraint 
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75.  It  has  been  held  that  this  charity,  which  was  limited  to 
white  male  orphans,  a  preference  being  given  to  such  as  were 
bom  within  the  limits  of  the  City  of  Philadelphia,  extended  to 
such  children  as  had  lost  a  father,  and  the  provision  extending 
a  preference  to  those  born  in  the  City  of  Philadelphia  was  meant 
to  extend  no  further  than  to  the  city  as  laid  out  by  William 
Penn.^ 

76.  By  force  of  the  United  States  Constitution  prohibiting 
the  states  from  passing  any  law  impairing  the  obligation  of 
contracts,  educational  and  other  charitable  corporations  have 
been  held  to  have  acquired  certain  vested  rights  in  regard  to 
the  control  and  appropriation  of  their  funds,  not  subject  to  be 
affected  by  subsequent  legislation.  A  grant  of  corporate  fran- 
chises to  those  bodies,  with  funds  for  the  accomplishment  of 
the  general  purpose  of  such  incorporations,  has  been  held  to 
create  a  contract  between  the  state  and  the  founder,  which  is 
thus  rendered  inviolable.  Theleadiug  case  in  this  country  upon 
the  vested  and  inviolable  character  of  corporate  rights,  is  that  of 
Dartmouth  College  v.  Woodward,^^  and  is  the  one  upon  which 
the  entire  superstructure  of  vested  rights  in  this  country  is 
mainly  built.  The  same  principle  ba^  been  recognized  and 
extended  to  all  private  corporations  throughout  the  different 
states,  as  well  civil  as  eleemosynary.  It  would  answer  no  good 
purpose  to  refer  to  those  cases  in  detail  here  ;  they  will  be  found 
carefully  digested  in  another  place,  to  which  we  must  refer.^^ 

upon  yoaih,  in  the  religions  exercises  whicli  we  have  witnessed  or  heard  of  in 
American  pnblic  schools.  These  exercises  are  most  ostentatiously  paraded 
before  the  public,  as  being  of  a  most  salutary  and  restnuning  character ;  and  at 
the  same  time  they  are  in  fact  so  managed,  in  the  majority  of  cases  we  fear, 
at  the  present  day,  as  practically  to  inculcate  positive  irreverence  and  blasphemy 
upon  the  minds  of  too  many  of  the  pupils. 

■"  Soohan  v.  Philadelphia,  83  Penn.  St.  9 ;  s.  c.  1  Grant's  Cases,  494. 

»  4  Wheaton,  618. 

^  Redfield  on  Railways  ch.  31,  pp.  537-562.  See  also  St.  Johns  College 
V.  The  State,  15  Md.  R.  330. 


828  CHARITABLE  USES  AND  TRUSTS.  [CHAP.  XV. 

77.  Chancellor  Kent,  in  the  latest  edition  of  his  Commentaries, 
which  received  his  personal  supervision,^^  left  the  following 
summary  as  his  final  testimony  in  regard  to  the  law  of  Chari- 
table Uses,  both  in  England  and  in  this  country :  '*  The  doctrine 
of  the  English  Court  of  Chancery  is  much  broader  than  any 
that  has  been  inculcated  in  America.  If  a  bequest  for  chari- 
ty, it  matters  not  how  uncertain  the  objects  or  persons  may  be, 
or  whether  the  bequest  can  be  carried  into  exact  execution  or 
not ;  or  whether  the  persons  who  are  to  take  be  in  esse  or  not ; 
or  whether  the  legatee  be  a  corporation  capable  in  law  to  take 
or  not  In  all  these,  and  the  like  cases,  tlie  court  will  sustain 
the  legacy,  and  give  it  effect  according  to  its  own  principles. 
Where  a  literal  execution  becomes  inexpedient  or  impracticable, 
the  court  will  execute  it  cy  pres.  The  crown  has  a  right  to 
interfere  where  a  charitable  object  fails,  and  it  must  signify  in 
chancery  the  charitable  purpose  the  fund  shall  be  applied  to.^^ 

78.  ^^  The  conclusion  upon  the  authorities  in  England  drawn 
by  Lord  Eldan  is,  that  where  there  is  a  bequest  to  trustees  for 
charitable  purposes,  the  disposition  must  be  in  chancery,  under  a 
scheme  to  be  approved  by  tlie  Master ;  but  where  the  object  is 
charity,  and  no  truest  is  interposed,  it  must  be  by  the  king  under 
his  sign-manual ;  for  in  such  cases  the  king,  as  parens  patri»^  is 

^^  4  Kent,  Comm.  508,  and  note. 

"•  Simon  o.  Barber,  Taml.  14 ;  Attorney-General  v.  Andrew,  3  Vesey, 
633;  Attorney-General  v.  Bowyer,  3  Vesey,  714;  Moggridge  v.  Thackwell,  7 
Vesey,  36  ;  Mills  v.  Farmer,  1  Mer.  55 ;  Bennett  t;.  Hayter,  2  Beav.  SI ;  Attor- 
ney-General V.  The  Ironmongers'  Company,  2  Beav.  313;  the  case  of  The 
Trustees  of  the  Baptist  Association  v.  Smith,  3  Pet  U.  S.  App.  4S4^  In  the  case 
of  Newmarket  v.  Smart,  4  Am.  Law.  B»^  N.  s.  390,  not  yet  reported  in  the 
regular  series  of  N.  H.  B.,  Mr.  Justice  BeUows,  in  discussing  the  question  of 
grants  and  devises  for  charitable  uses,  uses  the  following  language :  ^  Grants 
and  dedications  to  public  and  religious  uses  form  an  exception  to  the  general 
rule  applicable  to  private  grants  ....  the  grant  may  take  effect  although  there 
be  no  grantee  in  existence."  In  the  course  of  a  very  satisfactory  elucidation  of 
the  point,  the  learned  judge  cites  Pawlet  v,  Clark,  9  Cranch,  292 ;  Beatty  r. 
Kurtz,  2  Pet  U.  S.  566  ;  Cincinnati  v.  White's  Lessees,  6  Pet  U.  S.  43 L 
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deemed  the  constitutional  trustee/'  ^  But,  ^  in  this  country, 
the  legislature  or  government  of  the  state,  as  parens  patriae, 
has  the  rigtit  to  enforce  all  charities  of  a  public  nature  by 
virtue  of  its  general  superintending  authority  over  the  public 
interests,  where  no  other  person  is  intrusted  with  it.  The  ju- 
risdiction vested  by  the  statute  of  Elizabeth  over  charitable 
uses  is  said  to  be  personally  in  the  Chancellor,  and  does  not 
belong  to  his  ordinary  or  extraordinary  jurisdiction  in  chan- 
cery." 188 

79.  The  rule  is  thus  stated,  so  far  as  the  American  courts  are 
concerned,  in  the  latest  edition  of  Mr.  Justice  Story's  Equity 
Jurisprudence.^®^  **  There  was  a  jurisdiction  in  chancery  over 
charitable  trusts  antecedent  to  the  statute  of  Elizabeth,  and  that, 
although  the  statute  was  never  in  force  in  Pennsylvania,  yet 
that  the  common  law  of  that  state  had  always  recognized  the 
chancery  jurisdiction  in  eases  of  charities.''  ^^  *^  The  same  rule 
is  now  recognized  in  most  of  tlie  American  states ;  and  courts 
of  equity,  in  most  of  them,  take  jurisdiction  iu  carrying  into 
effect  charitable  bequests,  however  general  are  the  purposes  and 
objects  intended,  if  sufficiently  certain  to  be  intelligible ;  and 
without  regard  to  the  existence  of  a  trustee  capable  of  holding 
the  legal  estate.  In  some  of  the  states  this  is  done  upon  the 
theory  of  the  common-law  jurisdiction  of  courts  of  equity  over 
the  subject ;  and  in  others,  upon  the  ground  that  the  provisions  of 
the  statute  of  Elizabeth  have  been  adopted,  as  a  portion  of  the 
common  law,  in  those  states.^^    If  there  is  no  legal  trustee,  the 

*  Moggridge  v.  Thackwell,  7  Vesey,  86. 

""  Lord  Hardioicke,  in  Corporation  of  Burford  v.  Lenthalli  2  Atk.  558 ;  5lory, 
J.,  in  Baptist  Association  v.  Smith,  8  Pet.  U.  S.  484. 

^  §  1164  d. 

"•  Vidal  r.  Girard's  Execotors,  2  How.  (U.  S.)  127. 

^  Going  t;.  Emery,  16  Pick.  107;  Burbank  v.  Whitney,  24  Fiok.  146; 
Exrs.  of  Burr  o.  Smith,  7  Verm.  R.  241 ;  1  Jarman  on  Wills,  and  the  learned 
note  of  Judge  Perkins,  (ed.  1859,)  where  the  cases  and  authorities  are  exten- 
sively cited  and  thoroughly  reviewed  and  analyzed. 

PART  II.  70 
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court  of  equity  will  compel  the  heir  to  act  as  such  until  another 
be  appointed  by  the  court.'^  . 

80.  So  that  we  think  it  safe  to  refer  all  those  cases  which 
have  been  held  to  create  trusts,  of  too  indefinite  a  character  to 
be  enforced  by  a  court  of  equity,  to  the  general  subjects  of  trusts ; 
and  upon  examination  it  will  be  found,  we  think,  so  far  cer- 
tainly as  the  decisions  of  the  English  courts  go,  that  although 
these  cases  have  been  claimed,  by  the  parties  interested  to  sup- 
port them,  to  be  of  the  nature  of  charitable  trusts,  they  either 
did  not  come  within  the  equitable  construction  of  the  statute  of 
Elizabeth,  which  now  forms  the  basis  of  equity  jurisdiction  in 
regard  to  charities  in  England  ;  or  if  they  did  embrace  subjects 
within  that  statute,  they  also  extended,  either  absolutely  or  in 
the  discretion  of  the  trustee,  to  other  matters  not  within  the 
statute ;  and  so  the  bequests  were  really  declared  void  for  un- 
certainty, because  they  were  not  exclusively  charitable  trusts. 
As  is  said  by  Mr.  Justice  Story :  ^^  ^'  Since  the  statute  of  Eliza- 
beth the  Court  of  Chancery  will  not  establish  any  trusts  for  ti»- 
definite  purposes  of  a  benevolent  wUure^  not  charitable  within  the 
purview  of  that  statute^  although  there  is  an  existing  trustee,  in 
whom  it  is  vested ;  but  it  will  declare  the  trust  void,  and  dis- 
tribute the  property  among  the  next  of  kin.^** 

^  Bartlett  v,  Nye,  4  Met  S7S;  McCartee  o.'  Orphan  Asylum  Society,  9 
Cowen,  437,  484;  Opiaon  of  Chancellor  Jone»  in  Potter  v.  Chapin,  6  Paige, 
639,  650. 

"■  2  Eq.  Jur.  §115S. 

^  Yezey  v,  Jamson,  1  Sim.  &  Sta.  69.  This  was  a  beqnest  to  such  chari- 
table or  public  purpose  or  purposes,  person  or  persons,  as  the  trustees  should  in 
their  discretion  think  fit,  and  it  was  held  void,  because  it  was  not  limited  to 
charitable  objects,  but  might  be  disposed  of  in  any  manner  the  trustees  saw  fit, 
consistent  with  the  laws  of  the  land,  which  might  carry  it  very  wide  of  any  ob- 
ject embraced  within  the  limits  of  the  legal  definition  of  charity.  So  a  bequest 
for  such  benevolent  religious  and  charitable  objects  as  the  trustees  should  in  their 
discretion  think  most  beneficial,  was  held  void  upon  similar  grounds.  Wiliiaias 
V.  Kershaw,  cited  1  Keen,  232.  But  a  bequest,  limited  to  such  religious  and 
charitable  uses  as  the  trustees  should  think  proper,  was  upheld  as  being  exclu- 
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81.  The  rule  as  to  uncertainty,  both  in  regard  to  the  bene- 
ficiaries and  the  mode  of  carrying  the  bequest  into  effect, 
received  a  very,  liberal  construction  in  a  late  case  in  Con- 
necticut,^^ where  the  beneficiaries  were  to  be  selected  by  the 
trustees,  with  a  very  broad  and  almost  unlimited  discretion. 
But  it  is  evident  that  no  such  distinction  between  charitable 
and  other  trusts  is  recognized  in  this  state,  as  that  which  exists 
in  England  and  in  many  of  the  other  states. 

82.  The  question  of  what  is  requisite  to  constitute  a  charita- 
ble use,  has  been  considerably  discussed,  in  some  modern  cases 
in  Massachusetts.^^    And  it  is  here  settled,  in  conformity  with 

dvelj  charitable  in  its  character.  Baker  v,  Sutton,  1  Keen,  224,  282,  283. 
And  a  bequest  of  a  fund  to  executors  to  apply  to  such  charitable  and  other  pur- 

f 

poses  as  they  should  think  fit,  was  held  void  upon  the  same  ground  already  stated. 
Ellis  r.  Selby,  1  My.  k  Cr.  286,  298,  299. 

We  have  thus,  at  the  expense  of  some  apparent  repetition,  in  bringing  up  the 
same  cases,  in  different  points  of  light,  given  a  careful  summary  of  the  existing 
charity  law,  both  in  England  and  America. 

^  Treat's  Appeal,  80  Conn.  R  118.  The  Uw  in  this  state  is  here  declared 
by  EUstoarth,  J.,  to  require  ^'  certainty  in  the  persons  to  be  benefited,  and  an 
ascertained  mode  of  selecting  them,  if  they  are  to  be  taken  from  a  definite  class." 
White  0.  Fisk,  22 'Conn.  R.  81,  58.  The  subject  is  further  discussed  in  Proprie- 
tors, &c.  V.  Post,  81  Conn.  R  240.  There  was  a  statute  of  this  state  passed  in 
Provincial  times,  1 702,  which  recognized  gifts  for  the  support  of  the  ministry  of 
the  Gospel,  and  for  other  public  or  charitable  uses,  and  which  exempted  lands  so 
held  from  the  payment  of  taxes ;  and  upon  the  extent  of  this  exemption  many 
decisions  have  turned.    Brainard  v,  Colchester,  81  Conn.  R.  407,  and  cases  cited. 

^  ShaWf  Ch.  J.,  in  Attorney-General  r.  Federal  Street  Meeting-House,  8 
Gray,  1 ;  Same  v.  Merrimack  Manu&cturing  Ca  14  Gray,  586.  In  this  latter 
case  the  matter  b  thus  clearly  and  succinctly  stated  by  Mr.  Justice  Hoar: 
^  There  must  be  some  strictly  public  object  of  bounty,  or  such  indefiniteness  in 
the  designation  of  those  who  are  beneficially  interested,  that  no  persons  compe- 
tent to  sue  can  claim  a  direct  interest  in  themselves,  to  authorize  a  proceeding 
by  information  in  the*  name  of  the  Attorney-General  to  enforce  the  due  admin- 
istration of  the  charity. ....  Whatever  else  may  be  essential  to  constitute  a  dedi- 
cation of  land  to  pious  uses,  the  mere  appropriation  of  it  by  its  owner  to  the 
uses  of  a  church,  or  of  puUic  worship,  in  the  sense  in  which  that  phrase  is  usu- 
ally undentood,  is  not  sufficient"    See  also  Dexter  v.  Gardner,  7  Allen,  248, 
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the  English  nile  upon  this  and  analogous  subjects,  that  reason- 
able costs  of  all  parties,  as  between  attorney  and  client,  will  be 
allowed  out  of  the  fund,  where  such  parties  are  properly  before 
the  court,  and  the  questions  involved  are  really  doubtful.^  If 
a  legacy  for  a  charitable  purpose  is  given  to  an  association  in* 
capable  of  undertaking  the  trust,  the  court  will  appoint  a  trustee 
to  receive  the  legacy  and  apply  it  to  ilie  prescribed  objects.^^ 

83.  We  have  said  nothing  in  regard  to  the  effect  of  the 
statutes  of  limitation  and  lapse  of  lime,  in  barring  charitable 
trusts,  because,  strictly  speaking,  they  have  no  effect  in  that 
direction.  It  has  been  long  settled  that  trusts,  and  especially 
charitable  trusts,  do  not  come  within  the  operation  of  tlie  ordi- 
nary statutes  of  limitation  .^^ 

84.  But  there  can  be  no  doubt  that  lapse  of  time  is  often  an 
essential  element  in  disposing  of  charity  suits.  Thus  where  a 
trust  had  been  administered  for  more  than  a  hundred  years, 
without  any  question  as  to  the  right  or  manner  of  its  adminis- 
tration, it  was  held  that  it  ouglit  not  to  be  disturbed,  without 
clear  and  unequivocal  evidence  that  the  true  terms  of  the  trust 
have  been  disregarded,  and  that  the  just  and  legal  rights  of  the 
party  complaining  have  been  infringed.'^ 

where  a  bequest,  the  income  of  which  is  to  be  sppropriated  for  the  benefit  of  the 
Friends'  Meeting,  in  a  particular  place,  in  perpetuity,  without  any  further  desig* 
nation  of  the  purposes  to  which  it  is  to  be  applied,  is  a  public  charity^  and  there- 
fore not  void,  as  a  perpetuity,  if  it  be  proved  that  all  the  purposes  to  which  the 
Friends  apply  their  funds,  under  their  usages  and  discipline,  are  the  maintenance 
of  religious  worship  and  of  schools ;  aiding  the  sick  and  the  poor,  and  main- 
taining burial-places,  the  latter  being  regarded  by  them  as  a  religious  duty.  It 
is  here  said  by  Mr.  Justice  Cht^man,  ^  Since  the  decision  of  Earle  v.  Wood,  S 
Cush.  340,  it  must  be  considered  As  settled  that  the  statute  43  £lis>  e.  4,  is  a 
part  of  our  oommon  law,  and  that  a  trust  for  a  well-known  religious  commnnity 
is  valid,  though  not  incorporated." 

^  Bliss  V,  The  American  Bible  Society,  9  AUen^334,  anio,  pt  1,  {  36. 

»  Ibid. 

»  2  Story,  £q.  Jur.  §  1520  a  et  seq.^  and  eases  cited. 

*»  Attomey-General  v.  Reformed  Protestant  Dutch  Churdi,  33  Barb.  303. 
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85.  Tlie  effect  of  lapse  of  time  in  the  construction  of  public 
charities  is  fairly  stated,  perhaps,  bj  Lord  Justice  Turner ^  in 
Attorney-General  v.  The  Corporation  of  Rochester :  ^^  **  Un- 
doubtedly, if  an.  instrument  be  doubtful  in  its  terms,  contem- 
poraneous usage  may  be  referred  to ;  and  if  there  has  been  a 
long  usage  in  the  application  of  funds  to  purposes  which  may 
be  warranted  upon  one  construction  of  the  instrument,  but 
which  may  not  be  warranted  upon  another  construction  of  the 
instrument,  the  court  will  lean  to  that  construction  of  that 
instrument  (provided  it  be  doubtful)  which  will  best  correspond 
with  the  mode  in  which  the  funds  have  been  for  so  long  a  time 
applied. 

^'  But  that  is  the  case  where  the  trust  is  doubtful  in  its  terms 
and  interpretation.  If  the  court  finds  a  clear  trust  expressed  on 
a  will,  no  length  of  time  during  which  there  has  been  a  devi- 
ation from  it  can  warrant  this  court,  as  I  apprehend,  in  making 
a  decree  in  contradiction  to  such  trust."  And  the  same  learned 
judge  said,  in  Attorney*General  v.  Corporation  of  Beverley :  ^ 

'^  If  the  court  clearly  sees  what  the  intention  of  the  testator 
was,  and  that  there  has  been  a  breach  of  trust  in  the  non- 
observance  of  that  intention,  I  apprehend  that  no  argument 
founded  on  the  length  of  tinie  can  prevail." 

86.  And  in  Attorney- General  v.  Federal  Street  Meeting- 
House,^^  it  was  held,  that  even  in  the  case  of  trusts,  such  as 
the  gift  of  property  to  maintain  public  worship  in  a  particular 
form,  they  might  be  terminated  even,  by  the  unanimous  consent 
of  the  cestuis  que  trustent ;  and  that  where  a  claim  had  been 
set  up  and  maintained  adversely  to  the  trust  for  forty  years,  it 
would  create  an  effectual  bar  against  any  claim  to  revive  and 
reinstate  the  trust. 


(See  Attorney-General  v.  St  John's  Hospital,  11  Jar.  n.  s.,  August,  1865, 
p.  629.) 

«  6  DeG.,  M.  &  G.  797,  822. 

«  6  DeG.,  M.  &  G.  256,  268. 

"•  8  Gray,  1.. 
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And  Lord  Eldon  says,  in  Attorney-General  v.  The  Mayor  of 
Bristol,^  that  although  a  charity  is  not  barred  by  the  statate 
of  limitotionSy  an  adverse  enjoyment  for  a  long  time  is  a  very 
material  consideration  in  constroing  an  instrument  under  whidi 
the  claim  is  made.  And  where  conqalaints  are  made  i^ainsi 
the  conduct  of  trustees,  al  such  a  length  of  time  as  to  reader 
it  di£Scult  to  make  such  defence  as  they  otherwise  might  have 
done,  the  inquiry  will  not  be  enforced.^'^  In  re  Ghertsey  Mar- 
ket,^''^  the  fact  that  the  company  had  enjoyed  the  surplus  of  the 
funds  arising  from  a  charity  for  a  long  time,  with  the  general 
acquiescence  of  those  interested,  was  held  to  be  sufficient  ground 
for  confirming  such  use. 

87.  In  Attorney-Qeneral  v.  Catherine's  Hall,^  Lord  Sldon 
said,  that  where  estates  had  been  giren  to  dififerent  colleges  in 
Oxford,  charged  with  the  payment  of  certain  sums  to  the  fol* 
lows,  which  these  colleges  bad  paid,  ^'asd  the  surplus  has  been 
enjoyed,  according  to  usage,  for  a  long  course  of  years,  which 
may  be  taken  as  evidence  of  the  terms  on  which  they  were 
accepted,''  the  court  ought,  before  it  changes  this  usage,  to  be 
^  perfectly  sure  "  such  was  the  intention  of  the  testator* 

And  in  Mayor  of  Soutii  Molton  v.  Attorney-General,^^  Lord 
Si.  Leonards  said :  ^  I  think  this  is  one  of  those  cases  tliat 
ought  not  to  bo  encouraged.  Here  is  a  case  in  which,  after  a 
century  and  a  half,  tttere  has  been  an  attempt  to  disturb  an 
arrangement  which  nobody  ever  tixmght  of  impeaching  be- 
fore  There  has  been  plenty  of  opportunity  of  doing  it. 

...»  I  do  trust  that  this  will  be  the  hmt  case  in  which  an 
attempt  will  be  oude  to  unsetitle  any  of  those  ancient 
charities." 


■»  2  Jac.  &  W.  821. 

»  SlielFord,  408. 

«»  6  Price,  261,  285. 

•"  Jacob,  881. 

"•  27  Eng.  L.  &  Eq.  17,  84. 
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And  the  same  view  is  Ukkea  upon  this  point  of  the  foree  of 
usage  for  a  long  period,  in  showing  the  true  import  and  proper 
construction  of  the  instrument  of  donation,  by  Lord  Orantaorthj 
in  Attorney-General  v.  Dean  and  Canons  of  Windsor :  **  "  I 
feel  that  such  a  continued  usage  is  not  to  be  overlooked,  when 
we  are  trying  to  discover  what  was  the  intention  of  those  who 
founded  the  charity." 

88.  And  in  Attomey-Gteneral  v.  Skinners*  Co.,^^  the  Vice- 
Chancellor,  Shadwell^  said,  where  the  company,  during  the  life* 
time  of  the  donor,  and  for  a  long  time  afterwards,  applied  the 
surplus  income  of  a  charitable  fund  to  their  own  use :  *^  I  have 
the  authority  of  Lord  Eldon  for  saying,  that  long  enjoyment 
onght  to  protect  this  body  in  the  possession  of  that  which  it  has 
held  uninterruptedly ;  and  also  of  Lord  HoU^  who  was  of  opin- 
ion that,  even  where  the  matter  is  obscure,  long  enjoyment 
without  interruption  is  great  evidence  of  right."  And  Lord 
Brougham  adopted  the  same  view  of  the  question,  when  the 
same  was  before  the  House  of  Lords. 

89.  And  in  Attorney-General  v.  Coventry ,^i  it  was  said,  there 

is  *^  no  statute  of  limitation  against  God  and  religion And 

although  charity  is  not  barred  by  length  of  time  or  any  statute  ' 
of  limitations,  yet  it  is  an  evidence  that  the  surplus  belonged  to 
Coventry."  And  by  the  English  statute,^^  the  Attorney-Gen- 
eral is  barred  from  interfering  in  the  administration  of  a  chari- 
ty after  twenty  years'  acquiescence.^^^  ,  It  seems  to  have  been 
the  practice  of  the  English  courts,  so  far  as  I  can  learn,  with- 
out a  single  exception,  to  hold  long  acquiescence  in  a  partic- 
ular construction  of  a  devise  to  charity,  and  enjoyment  under 


*■  6  Jur.  N.  s.  S88,  S43. 

***  5  Sim.  596  ;  Attoraey-General  v.  Brazen-Nose  College,  2  CI.  &  Hn.  295. 

«>  2  Vern.  897. 

"•  8  &  4  Wm.  4,  ch.  27. 

"•  Attorney-General  w.  Payne,  27  Beay.  16S. 
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sucli   construction,  conclusive    of   the  right    to    continue  the 
same. 

90.  Long-continued  use  in  the  application  of  a  religious 
charity  will  have  great  weight  in  giving  construction  to  doubt- 
ful terms  in  the  instrument  of  donation .^^^ 

««  Dublin  Case,  38  N.  H.  R.  459. 


CHAPTER   XVI. 

FOR  WHAT  PERIOD  INCOME  MAY  BE  ACCUMULATED. 

1.  Accnmaktioo  allowed  for  the  wuae  tenn  an  txttutory  dovisc  may  bt  deferred. 

2.  Tbe  hiBtory  of  Uw  occaaioQ  of  passing  the  Thellesoii  Act»  39  &  40  Geo.  3, 

cb.  98. 

3.  The  term  of  twenty-one  yean  after  the  death  of  the  settlor  how  reckoned. 

[4,  Trusts  for  accamulation  beyond  the  allowed  term  roid  before  the  statnte,  bnt 
since,  only  (br  the  excess. 

5.  The  nxle  under  the  statute  as  to  debts  and  portions  which  are  excepted. 

6.  The  destination  of  the  income  thus  released  from  accnmnladon. 

(1.)  Where  there  is  a  present  gift,  it  remains  as  if  no  direction  for  aocnmnla- 

^       tion  were  made. 
(2.)  Avoiding  the  accnmalation  does  not  hasten  the  Testing  of  the  estate. 
(3.)  Residue  directed  to  be  accumulated,  the  income  will  go  to  the  heir  or  next 

of  km. 
(4.)  The  income  of  accumulations  follow  the  same  rule  as  the  income  of  the 
fund. 

7.  The  rule  against  accumulations  applies  to  implied  as  well  as  express  direc- 

tions. 

8.  The  payment  of  premiums  of  life  policies  does  not  necessarily  amount  to  accu- 

mulation. 

9.  This  species  of  investment  is  more  obnoxious  to  the  charge  of  gambling,  per- 

haps. 
10.  The  rule  adopted  by  the  courts  in  New  York  under  their  sutute. 
U.   Valid  trusts  not  defeated  by  invalid  ones,  unless  they  are  ihseparable. 

12.  The  estate  of  a  lunatic  may  be  accumulated  without  violating  the  statute. 

13.  Where  tbe  accumulation  directed  is  illegal,  bequest  takes  effect  without  it 

§  72.  1.  It  seems  to  have  been  an  acknowledged  rule  of 
law,  from  the  earliest  times,  iu  England,  that  the  income  of  an 
^tate  might  be  accumulated  so  long  as  the  vesting  of  an  estate 
might  be  deferred  by  an  executory  devise.^    This  was  not  found 


>  Ante,  I  66,  ph  SO ;  §  71,  pL  71,  n.  172. 
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embarrassing  in  practice   until   the  case  of  Mr.   Tliellussou^s 
will.a 

2.  The  testator  in  this  case  having  availed  himself  of  the  full 
license  of  the  rule,  by  which  he  was  enabled  to  lock  up  his  large 
estate  from  all  enjoyment  by  those  entitled  to  inherit  it,  during 
the  entire  period  of  lives  in  being  at  his  decease,  and  for  twenty- 
one  years  more ;  thus  accumulating  a  most  princely  fortune  for 
those  in  or  for  whom,  in  the  nature  of  things,  he  could  not  have 
the  remotest  personal  interest  or  affection ;  and  whose  sole  pre- 
vailing motive  for  so  absurd  an  act  must  therefore  have  been  the 
mere  gratification  afforded  by  the  indulgence  of  his  own  strange 
conceit,  seemed  to  have  presented  the  just  occasion  for  restrain- 
ing the  period  of  remoteness  for  accumulation  of  income  within 
narrower  limits.^ 

3.  The  twenty-one  years  under  the  statute  or  at  common  law 
is  to  be  computed  exclusive  of  the  day  of  the  death  of  tlie 
testator.^  And  even  where  the  accumulation  does  not  begin 
until  many  years  after  the  death  of  the  testator,  it  must  cease 
at  the  period  of  twenty-one  years  from  his  death.^  And  tlie 
settlor  cannot  direct  an  accumulation  both  for  twenty-one  years 
and  the  period  of  the  minority  of  the  person  entitled ;  ^  and  if 
this  is  done,  it  will  be  good  only  for  the  former  term.^ 


■  Thellusson  v,  Woodford,  4  Vesey,  227. 

'  Statute  39  &  40  Geo.  3,  cb.  98.  This  statute,  commonly  known  as  the 
Thellusson  Act,  restricts  the  term  for  accumulation  to  the  life  or  lives  of  the 
grantor  or  grantors,  settlor  or  settlors,  and  the  term  of  twenty-one  years  after 
such  death,  or  during  the  minority  of  such  person  or  persons  as  would  other- 
wise be  entitled  under  the  will.  The  statute,  in  terms,  renders  any  direction 
for  a  longer  accumulation  void,  with  an  exception  of  funds  provided  for  the  pay- 
ment of  debts  and  portions  for  children. 

*  Gorst  V.  Lowndes,  11  ^m.  434,  citing  numerous  earlier  cases;  Toder  u. 
Sansam,  1  Br.  P.  C.  468 ;  Lester  v.  Garland,  15  Yesey,  248,  and  other  cases. 

*  Attorney-General  v.  Poulden,  3  Hare,  555 ;  Shaw  v.  Rhodes,  1  My.  &  Cr. 
135,  154 ;  Webb  v.  Webb,  2  Beav.  493 ;  Nettleton  v.  Stephenson,  3  DeG.  k 
S.  366. 

*  Wilson  V.  Wilson,  1  Sim.  N.  s.  288 ;  Bosslyn's  Trust,  16  Sim.  391 ;  Ellis  v. 
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4.  It  has  been  held  under  the  Thellusson  Act,  that  directions 
for  accumulation  beyotkd  the  term  allowed  are  good  for  that 
portion  of  the  time  coming  within  the  statute,  and  only  void 
for  the  remainder  J  But  it  seems  to  be  settled,  that  as  the  law 
stood  before  the  act,  the  trust  for  accumulation  was  void  in  toto, 
and  the  estate  vested  in  the  same  manner  as  if  the  entire  direc- 
tion in  regard  to  accumulation  had  been  omitted.^ 

5.  Under  the  Thellusson  Act,  the  exception  for  payment  of 
debts  only  extends  to  the  debts  of  the  testator,  and  that  in 
regard  to  leasing  portions  for  children  does  not  allow  the  testa- 
tor to  add  income  to  principal,  and  thus  hand  it  over  at  some 
remote  period  in  mass,  so  as  virtually  to  produce  the  very  evils 
which  the  act  was  intended  to  prevent.^ 

6.  The  destination  of  the  income  thus  released  from  accumu- 
lation may  be  regarded  as  determinable,  much  upon  the  same 
principle  before  the  Thellusson  Act,  as  since.  The  cases  under 
the  statute  may  therefore  be  of  some  value  to  be  here  adverted 
to. 

(1.)  Where  there  is  a  present  gift  in  possession,  and  the  direc- 
tion for  accumulation  is  merely  given  to  govern  the  mode  of 

Maxwell,  8  Beav.  5S7,  595.  The  cases  which  have  been  decided  upon  the  con- 
struction of  the  particular  provisions  of  the  English  statute  need  not  be  here 
discussed,  unless  they  apply  to  the  rule  as  it  existed  at  common  law,  and  which 
prevails  generally  in  the  American  States.  See  Haley  t;.  Banister,  4  Madd. 
275 ;  Ellis  v.  Maxwell,  3  Beav.  587,  596,  and  the  cases  there  cited  upon  the 
point,  whether  the  Thellusson  Act  allows  accumulation  during  the  minority  of 
a  chUd  en  ventre  sa  mere  at  the  death  of  the  testato^,  and  which  seem  to  hold 
that  the  statute  does  not  allow  this  period  for  accumulation  in  the  case  of  such 
as  are  so  situated  at  the  death  of  the  testator,  which  at  comm<Hi  law  was  clearly 
allowed.     Ante,  §  71,  pi.  71,  and  note. 

^  Longdon  9.  Simson,  12  Yesey,  295;  Griffiths  v.  Vere,  9  Yesey,  127; 
Palmer  v,  Holford,  4  Buss.  403 ;  Bosslyn's  Trust,  16  Sim.  391. 

"  Bonghton  v.  James,  1  Coll.  26 ;  s.  c.  1  Ho.  Lds.  Cas.  406 ;  Scarisbrick  v. 
Skelmersdale,  17  Sim.  187  ;  1  Jarman,  286. 

*  1  Jarman,  287,  and  cases  cited.  But  the  act  says,  **  the  debts  of  any  per- 
son."    1  Jarman,  295, 
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enjoyment,  the  result  is  to  give  those  entitled  the  present  in- 
come the  same  as  if  the  direction  had  not  been  given.^ 

(2.)  Where  the  trust  for  accumulation  is  grafted  upon  an 
estate,  where  vesting  is  deferred,  or  made  contingent,  until  after 
the  period  of  accumulation,  the  statute,  by  stopping  the  accu- 
mulation, does  not  hasten  the  vesting  or  the  possession,  and  the 
income  goes  to  the  residuary  legatee,  or  the  heir,  as  it  is  per- 
sonal or  real  estate,  until  the  vesting  or  possession  of  the  estate 
is  matured.^^  But  where  tlie  residue  is  not  given  absolutely, 
but  only  for  life  or  years,  the  interest  upon  a  legacy  thus  directed 
to  be  accumulated  beyond  the  legal  period,  goes  into  the  resi- 
due of  the  estate  as  capital.'^ 

(3.)  And  where  a  residue  is  directed  to  be  accumulated,  the 
income,  when  its  accumulation  becomes  illegal,  will  go  to  the 
heir  or  next  of  kin,  as  the  case  may  be  real  or  personal  estate.^ 

(4.)  And  the  income  of  the  accumulations  follow  the  same 
rule  as  the  accumulations.^^ 

7.  The  rule  against  accumulations  applies  not  only  to  cases 
which  expressly  provide  for  it,  but  equally  to  such  as  make  pro- 
visions which  by  implication  result  in  such  accumulations.  As 
where  tlie  whole  residue  of  an  estate  is  given  in  stich  a  man- 
ner as  to  postpone  the  vesting  until  a  period  beyond  the  term 

^  C1alow*8  Trust,  5  Jur.  N.  s.  1002 ;  TVidrey  v,  Trickej,  3  M7.  &  K.  500; 
1  Jarman,  291.  In  a  Tery  recent  case,  Coombe  v.  Hughes,  11  Jur.  N.  s.  194, 
Rolls;  Chanc.  Appeal,  SSO,  (1865,)  it  was  beld  in  the  Court  of  Chancery  Appesl, 
that  where  a  will  contains  an  absolute  gift,  followed  by  a  direction  to  aceunra- 
late,  for  more  than  twenty^ne  years,  the  ineome  after  the  twenty^me  yean 
passes  under  the  previous  gift,  and  is  not  undisposed  of. 

"  1  Jarman,  292 ;  Macdonald  9.  Bryce,  2  Keen,  276 ;  Eyre  v,  Marsden,  id 
564 ;  Ellis  v.  Maxwell,  3  Beay.  587,  597 ;  NetUeton  v.  Stephenson,  3  DeG.  & 
Sm.  366 ;  Lord  Barrington  v.  Liddell,  10  Hare,  429;  Attoraey-Geneiml  v.  Ponl- 
den,  3  Hare,  555 ;  Jones  v,  Maggs,  9  Hare,  605. 

"  Crawley  v,  Crawley,  7  Sim.  427 ;  Morgan  t;.  Moi^gan,  4  DeG.  &  Sm.  164, 
175. 

»  1  Jarman,  292  ;  Hull  v.  Hull,  24  N.  Y.  Ct.  App.  647. 

^*  1  Jarman,  292,  and  cases  cited. 
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allowed  by  law.  This,  of  necessity,  involres  the  accumulation 
of  such  residue,  by  adding  income  to  principal  during  the  time 
for  which  the  vesting  or  possession  is  suspended.^ 

8.  It  has  been  made  a  question  how  far  a  prorision  in  a  will 
for  the  payment  of  premiums  upon  insurance  upon  the  lives  of 
beneficiaries  under  the  will  is  obnoxious  to  the  objection  of  in- 
fringing the  rule  against  accumulations.  In  Bassil  v.  Lister,^® 
Sir  G.  J.  Turner  J  Yice-Chancellor,  gave  an  elaborate  opinion 
against  the  proposition  that  any  such  direction  came  within 
the  rule  against  accumulations.  But  the  argument  of  the 
learned  judge  is  quite  unsatisfactory  to  the  learned  editors  of 
the  last  English  edition  of  Mr.  Jarman,  and  is,  perhaps,  liable 
to  some  exception,  as  opening  a  very  wide  door  for  evading 
the  statute  and  the  common-law  rule  against  accumulations. 
We  apprehend,  however,  that  there  can  be  no  just  ground  of 
objection  to  such  a  direction  as  was  contained  in  the  will  in 
that  case,  it  being  for  the  payment  of  the  premiums  upon  two 
policies  for  the  life  of  the  testator's  two  sons,  procured  by  the 
testator  himself. 

9.  If  life  insurance  should  be  sought  by  testators,  as  a  mode 
of  escaping  from  the  restrainta  of  the  rule  against  accumula- 
tions, as  matter  of  evasion,  it  ought  to  be  held  to  come  within 
the  evils  intended  to  be  guarded  against.  But  to  hold  that  life 
insurance  is,  in  all  cases,  a  mere  mode  of  accumulation,  and 
nothing  more,  seems  to  be  a  very  forced  construction  of  the  facts 


^  1  Jarman,  29S.  Sir  L.  ShadweU  defines  the  rale  in  such  cases  somewhat 
differently,  but  the  cases  confirm  the  proposition  in  the  text  Elbome  v.  Goode, 
14  Sim.  165 ;  Corporation  of  Bridgnorth  v.  Collins,  15  Sim.  5S8 ;  Evans  v. 
Hellier,  5  CI.  &  Fin.  114;  s.  c.  nom.  Shaw  v.  Rhodes,  1  My.  &  Cr.  135;  Mc- 
Donald t^.  Bryce,  2  Keen,  276  ;  Tench  v.  Cheese,  6  DeG.,  M.  &  G.  458 ;  Bryan  v. 
Collins,  16  Beav.  14.  In  this  latter  case  it  was  held,  that  one  entitled  to  a  fund 
upon  the  happening  of  a  contingency,  where  the  accumulation  is  directed  be- 
yond the  time  allowed,  is  entitled  to  the  interest  upon  the  fund  from  the  period 
that  the  accumulation  becomes  illegal. 

»  9  Hare,  177. 

PABT  n.  71 
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involved  in  such  a  transaction.  It  is  more  obnoxious  to  the 
charge  of  being  a  species  of  betting  or  gambling ;  a  kind  of  lot- 
tery, dependent  upon  the  chances  of  human  life,  than  that  of 
being  a  species  of  accumulation.^^ 

10.  Accumulation  of  the  income  of  real  estate  for  the  benefit 
of  infants,  in  esse,  at  the  time  such  accumulations  are  directed 
to  begin,  and  wliich  must  terminate  with  the  minorities  of  the 
respective  legatees,  is  valid  under  the  New  York  statute.^  But 
where  the  children  for  whose  benefit  the  accumulation  is  di- 
rected are  not  in  esse  at  the  time  the  accumulation  is  to  begin, 
and  where  the  right  to  the  accumulated  fund  is  altogether  con- 
tingent, the  direction  is  void.^^ 

11.  Where  the  will  contains  different  trusts,  some  of  which 
are  valid  and  others  void,  or  not  authorized  by  the  statute  ;  and 
there  are  distinct  and  independent  provisions  as  to  difierent 
portions  of  the  testator's  property,  or  where  different  estates  or 
interests  in  the  same  portions  of  the  property  are  created,  some 
of  which  estates,  provisions,  or  interests  are  valid,  and  others 
invalid,  the  valid  trusts,  provisions,  estates,  or  interests  will  be 
preserved,  unless  they  are  so  dependent  upon,  or  intermingled 
with,  those  which  are  invalid,  as  not  to  be  separable,*  without 
defeating  the  general  intent  of  the  testator.^ 

12.  Trusts  for  accumulation,  except  for  infants,  are  prohibited 
by  the  New  York  statute.  .  A  trust,  therefore,  to  accumulate  the 
rents  and  profits  of  real  estate,  or  the  interest  or  income  of  per- 
sonal estate,  cannot  be  created  for  the  benefit  of  a  lunatic  who 
is  not  an  infant.  But  where  an  annuity  is  given  absolutely  to  a 
lunatic,  a  court  of  equity  may  direct  the  surplus,  beyond  what 
is  required  for  his  support,  to  be  paid  over  to  his  committee, 
and  invested  for  his  use.  And  this  will  result  in  an  accumu- 
lation for  his  benefit  or  that  of  the  next  of  kin,  but  it  is  not  a 
trust  for  accumulation  wliich  is  prohibited  by  the  statute.^' 


"  1  Jarman,  294-297. 

^  Haxtun  i;.  Corse,  2  Barb.  Ch.  506.    See  pi.  12. 

*  Craig  V.  Craig,  3  Barb.  Ch.  76. 
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13.  Where  bequests  are  given,  as  already  stated,  with  direc- 
tions for  accumulation  which  are  void  under  the  statute,  it  is 
held  in  New  York,  in  accordance  with  the  English  rule  before 
stated,  that  only  the  direction  for  accumulation  is  to  be  held 
void,  and  that  the  bequest  will  take  effect  the  same  as  if  no 
such  direction  had  been  given.^ 

*^  Ante,  §  71,  pi.  71,  and  note. 
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PERPETUITIES. 

I.  The  rale  against  perpetaides,  one  of  the  safegoards  of  Bodal  indiutiyt  invented 

by  the  ooorts. 
8.  The  term  allowed  is  that  of  a  life  or  lives,  in  existence  at  the  death  of  testator, 

and  twenty-one  years. 

3.  The  period  of  gestation  is  only  to  be  added  in  case  of  a  devisee  en  ventre  sa 

mere. 

4.  The  term  cannot  ordinarily  be  extended  beyond  twenty-one  years,  where  the  lives 

are  omitted. 

5.  Bat  this  may  be  done  where  the  estate  nltimately  vests  in  persons  living  at  tes- 

tator's death. 

6.  The  rale  against  limiting  an  estate  after  indefinite  fiiilnre  of  issue  does  not  apply 

to  a  limit  after  an  estate  tail. 

7.  ninstrations  of  the  preceding  role. 

8.  A  limitation  aftor  an  estate,  which  may  be  avoided  by  the  owner  of  the  eetate, 

is  valid. 

9.  Where  the  money  is  properly  raised  and  its  application  is  avoided,  it  goes  to 

the  heir,  if  out  of  realty. 

10.  The  rale  against  perpetnities  often  violated,  in  devises  to  classes,  and  to  those  not 

in  existence. 

11.  A  remainder  may  be  valid,  while  an  exeontory  devise  depending  on  some  event 

is  not. 

12.  Ulnstration  of  the  rale  by  devise  of  a  reversionary  interest. 

13.  Contingent  remainders  of  equitable  estates  follow  the  rale  of  execatory  devises 

as  to  remoteness. 

14.  The  question  of  remoteness  has  reference  to  what  may  occur. 

15.  Trusts  of  personal  estate  not  always  valid,  if  dependent  upon  same  terms  as 

real  estate. 

16.  The  events,  and  persons,  must  necessarily  come  within  the  rale,  with  reference 

to  the  death  of  testator. 

17.  Less  danger  of  transgressing  the  rale  as  to  one's  own  issue  than  that  of  others. 

18.  Testator  may  so  frame  his  limitations  as  to  depend  upon  events  as  they  occur. 

19.  Devise  to  unbora  persons  valid,  and  may  be  so  framed  as  to  vest  in  their  issue. 

20.  Devise  dependent  upon  alteraative  limitations  may  stand  or  fidl,  according  as  one 

or  the  other  occur. 
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21.  One  cannot  empower  trnstees  to  limit  an  estate  contrary  to  the  mle. 
S2.   The  American  conrts  maintain  the  English  mle  against  perpetuities. 

23.  Where  there  is  a  void  direction  attached  to  a  devise,  the  same  takes  effect  ab- 

solatelj. 

24.  Tmsts  to  maintain  tombs  Toid  as  tending  to  perpetuity. 

■ 

§  73.  1.  The  rule  of  the  common  law  against  perpetuities  is 
one  of  the  instances  wherein  the  living  principles  of  the  un- 
written common  law  of  England,  through  the  forming  power  of 
an  independent  judiciary,  has  gradually  shaped  itself  into  an 
essential  muniment  and  safeguard  of  social  life,  and  of  success- 
ful industry,  in  not  allowing  the  conceits  or  fancies  of  dying 
men,  unwilling  to  loose  their  hold  upon  the  brief  empire  which 
property  allows  the  living,  to  embarrass  and  control  the  gen- 
erations still  possessing  the  functions  of  active  life,  by  the  tight- 
ening grasp  of  exclusive  self-love.^ 

2.  The  rule  of  limitation  finally  fixed  is  the  period  of  a  life 
or  lives  in  being  at  the  death  of  the  testator,  and  the  term  of 
twenty-one  years  more.  It  was  long  made  a  question  whether 
the  term  of  twenty-one  years  was  to  be  allowed  in  all  cases,  or 
only  where  the  object  of  the  devise  was  an  infant,  so  as  to 
allow  of  such  devisee  arriving  at  full  age.^  But  it  was  finally 
determined  the  term  of  twenty-one  years  might  in  all  cases  be 
added.3 

3.  The  possible  addition  of  the  period  of  gestation  will  occur 
in  those  cases,  where  the  devise  over  is  made  to  the  children  of 


^  1  Jarman,  226,  227. 

*  Beard  t;.  Westcott,  5  Taunt.  S9S ;  s.  c.  5  B.  &  Aid.  801 ;  T.  &  R.  25. 

*  Bengough  v,  Edridge,  1  Sim.  173 ;  s.  c.  nom.  Cadell  v.  Palmer,  10  Bing.  140  ; 
8.  c.  7  Bligb,  202  ;  8.  c.  1  Ci.  &  Fin.  872.  The  unanimous  opinion  of  the  judges 
was  delivered  by  Mr.  Baron  Bayley,  to  tbe  effect  tbat  *'  a  life  or  lives  in  being,  and 
twenty-one  years,  without  reference  to  tbe  infancy  of  any  person  whatever," 
was  the  true  limit  of  the  time  of  vesdng  an  executory  devise.  And  it  was  here 
declared  that  the  period  of  gestation  was  only  to  be  added  in  the  case  of  one  in 
ventre  sa  mere  at  the  termination  of  the  lives  in  being.  Ante,  §  71,  pi.  71,  n. 
178. 

71* 
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a  male  person,  when  they  shall  attaia  twentj-oney  and  at  the 
decease  of  the  father,  being  one  of  the  lives  upon  which  the  ' 
estate  is  dependent,  such  child  is  en  yentre  sa  mere.^ 

4.  And  the  testator  cannot  postpone  the  vesting  of  an  execu- 
tory devise  for  a  longer  term  than  twenty-one  years,  even  where 
he  does  not  avail  himself  of  the  privilege  of  the  life  or  lives  in 
being  at  his  decease.  Thus  where  the  testator  directed  a  post- 
ponement of  the  vesting  for  twenty«<eight  years  after  his  death, 
it  was  held  a  void  limitation ;  and  there  being  other  limitations 
dependent  upon  this  they  fell  with  it.^ 

5.  But  this  rule  does  not  preclude  one  from  postponing  the 
vesting  for  thirty,  or  any  number  of  years,  provided  it  be  ulti- 
mately to  vest  in  persons  who  are  living  both  at  the  time  of  the 
testator's  death  and  at  the  time  of  the  vesting,^  since  that  ren- 
ders it  impossible  for  the  term  to  extend  beyond  the  period  of 
an  existing  life. 

6.  We  have  before  alluded  to  the  rule  of  law  that  an  execu- 
tory devise,  to  take  efiTect  after  the  indefinite  failure  of  issue  of  a 
^person  living,  or  deceased,  is  void  for  remoteness,'^  but  the  rule 
does  not  apply  to  such  estates  limited  to  take  effect  after  an 
estate-tail,  because  the  power  of  tiie  owner  of  that  estate  to  de- 
stroy it  by  means  of  a  common  recovery,  or  an  ordinary  deed, 
enrolled  under  the  present  English  statute,  and  under  similar 
American  statutes,  takes  the  case  out  of  the  mischief  intended 
to  be  remedied  by  the  rule.^ 


*  1  Jarman,  22S,  229. 

*  Palmer  v.  Holford,  4  Russ.  403;  Speakman  v.  Speakman,  S  Hare,  ISO. 

*  Lachlan  v.  Reynolds^  9  Hare,  796;  1  Jarman,  (ed.  1S61,)  230. 

^  Ante,  §  65,  pi.  31.  See  also  Badger  v.  Lloyd,  1  Salk.  232 ;  Moore  «.  Par- 
ker, 1  Ld.  Ray.  37 ;  Lepine  f7.  Ferard,  2  Rosb.  &  My.  378  ;  Carter  o.  BentaU, 
2  Beav.  651.  The  word  **  iasae"  Id  this  case  received  two  different  ooDBtrao- 
tions  in  different  portions  of  the  same  will,  which  is  contrary  to  the  ordinaiy 
rules  of  construction. 

"  Gulliver  v.  Ashby,  4  Burr,  1929  ;  Attorney-General  v.  MHoer,  3  Atk.  Ill ; 
Goodwin  v,  Clark,  1  Lev.  35 ;  Faulkner  v.  Daniel,  8  Hare,  199 ;  Morse  v. 
Ormonde,  1  Russ.  382  ;  Bristow  v.  Boothby,  2  Sim.  &  Stu.  466. 
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7.  So  in  case  of  an  ezecutory  devise  to  take  effect  upon  one 
entitled  in  tail  failing  to  assume  the  name  and  wear  the  arms  of 
the  testator;  or  in  case  another  property  should  devolve  upon 
him,  or  upon  any  other  such  event,  the  devise  is  good,  although 
it  would  have  been  void  if  thus  grafted  upon  an  estate  in  fee- 
simple.^ 

8.  The  power  of  the  owner  of  an  estate-tail  to  destroy  another 
estate  connected  with  the  estate-tail,  depends  upon  whether  the 
estate  is  prior  or  subsequent  to  the  estate-tail.  In  the  former 
case  the  estate  cannot  be  defeated  by  any  act  of  the  tenant  in 
tail,  and  in  the  latter  it  may  be,  and  consequently  a  limitation 
after  such  estate  may  be  valid  or  invalid  accordingly  as  the 
prior  estate  is  held  liable,  or  not,  to  be  destroyed  by  the  tenant 
in  tail.w 

9.  A  trust  for  raising  a  sum  of  money  may  be  valid,  although 
the  trusts  declared  in  regard  to  the  money  when  raised  may  be 
void  for  remoteness,  in  which  case  the  heir  of  the  testator  will 
take  it  as  personal  estate,^^  arising  out  of  the  realty. 

10.  The  rule  against  perpetuities  is  most  frequently  violated 
by  devises  to  classes,  individuals  of  which  may  not  come  into 
existence  during  the  life  in  being,  at  the  testator's  death  and 
twenty-one  years ;  or  to  persons  not  in  existence  at  the  death  of 
the  testator,  and  whose  estate  is  deferred  beyond  the  period  of 
reaching  majority.^  In  the  former  class  of  cases  the  estate  is 
regarded  as  too  remote,  notwithstanding  it  is  so  framed  as  to 
vest  immediately  upon  the  birth  of  the  devisee. 

•  Nicolls  V.  Sheffield,  2  Br.  C.  C.  215 ;  Carr  v.  Earl  of  Erroil,  6  East,  58 ; 
Earl  of  Scarborough  v.  SaviUe,  8  Ad.  &  EIL  897. 

^  Eales  V.  Conn,  4  Sim.  65 ;  Case  v.  Droder,  2  Keen,  764  ;  1  Jarman,  231 ; 
5  My.  &  Cr.  246 ;  Doe  d.  o.  Earl  of  Scarborough,  S  Ad.  &  Ell.  ^,  where  the 
question  is  a  good  deal  discussed. 

"  1  Jarman,  2S3 ;  Tregonwell  v,  Sydenham,  8  Dow.  194  ;  Barley  v.  Evelyn, 
16  SioL  290. 

"  1  Jarman,  233;  Dodd  v.  Wake,  8  Sim.  615;  Boughton  v.  James,  I  Coll. 
26  ;  s.  c.  1  Ha  Lds.  Cas.  406. 
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11.  But  it  seems  to  be  settled  that  an  estate  in  remainder  may 
be  perfectly  Talid,  while  an  executory  devise  dependent  upon 
the  same  event  will  be  void  for  remoteness.^ 

12.  A  reversionary  interest,  limited  upon  an  event  too  remote 
for  the  vesting  of  an  executory  devise  cannot  be  devised,  not- 
withstanding that  a  remainder  limited  upon  the  same  event  will 
be  valid.^* 

13.  Contingent  remainders  of  trust,  or  equiti^ble  estates,  do 
not  follow  the  strict  rules  applicable  to  such  legal  estates ;  but 
await  the  contingency  upon  which  they  are  made  dependent, 
notwithstanding  the  determination  of  the  particular  estate,  so 
as  to  effectuate  the  intent  of  the  testator  ;  and  if  the  event  is  too 
remote  they  will  therefore  fail.^^  Thus  a  devise  in  remainder  to 
a  class  will  vest  in  the  first  of  the  class  which  comes  to  answer 
the  description  of  the  will,  opening  to  admit  all  the  subsequent 
members  of  the  class,  thus  preserving  the  estate,  although  some 
members  of  the  class  may  not  come  into  existence,  or  attain  tlie 
requisite  age,  within  the  limit  of  the  rule  against  perpetuities.^ 
But  the  same  rule  will  not  apply  to  equitable  interests,  the  vest- 
ing of  which  must  await  the  time  of  distribution  and  the  ascer- 

"  Cole  V,  Sewell,  4  D.  &  War.  1.  Lord  Sl  Leonards  thus  states  this  point : 
"  It  is  now  perfectly  settled,  that  where  a  limitation  is  to  take  effect  as- a  re- 
mainder remoteness  is  out  of  the  questbn.**  And  the  learned  judge  proceeds  to 
discuss  the  question  with  his  usual  clearness.  1  Jarman,  234  -236 ;  Doe  d. 
Winter  v.  Perratt,  9  CI.  &  Fin.  606.  Here  the  person  to  whom  the  remainder 
was  given  was  too  remote  for  an  executory  derise,  but  it  was  held  no  valid  ob- 
jection to  a  remainder. 

^*  Badger  v.  Lloyd,  1  Ld.  Ray.  523,  where  it  is  held  that  the  devise  of  a 
reversion  is  of  a  present  vested  interest,  and  if  made  contingent  upon  an  event 
too  remote  it  will  be  void  on  that  account  Bankes  v.  Holmes,  1  Buss.  394,  n. ; 
Doe  V,  Fonnereau,  2  Doug.  487.  See  also  Bristow  v.  Boothby,  2  Sim.  &  Stu.  465 ; 
Morse  v.  Osmonde,  1  Buss.  382. 

^  Hopkins  v.  Hopkins,  1  Atk.  581 ;  Monypenny  v.  Dering,  7  Hare,  568, 
590. 

^  Mogg  0.  Mogg,  1  Mer.  654 ;  Festing  v.  ^llen,  12  M.  &  W.  279 ;  Alexander 
V.  Alexander,  16  C.  B.  59. 
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tainment  of  the  class  at  that  time,  and  the  estates  will  conse- 
quently fail  for  remoteness  in  toto,  if  that  event  be  too  remote, 
notwithstanding  some  of  the  class  may  have  reached  the  pre- 
scribed age  before.^^  There  has  been  a  great  deal  of  controversy 
in  the  English  courts  upon  the  question  how  far  a  gift  to  persons 
within  the  allowed  limits  fails  by  being  mixed  up  with  others, 
whose  share  cannot  be  ascertained  so  as  to  determine  what 
would  go  to  the  former  members  of  the  class,  without  waiting 
beyond  the  limits  allowed  by  the  rule  against  perpetuities.^^ 

14.  The  question  of  remoteness,  as  we  have  already  intimated, 
is  to  i)e  determined  with  regard  to  possible  events,  and  not  to 
those  which  actually  occur.  If,  therefore,  the  limitation  is  to 
such  persons,  or  upon  such  events,  that  it  may  extend  beyond  the 
allowed  limit,  the  devise  will  be  void  for  remoteness,  notwith- 
standing the  fact  that  it  may,  or  does,  occur  within  the  limits 
allowed  by  law.** 

15.  Trusts  of  personal  estate,  attendant  upon  a  devise  of  land, 
will  not  always  be  valid,  if  limited  to  the  same  persons,  espe- 
cially where  the  vesting  in  any  tenant  in  tail  is  provided  not  to 
take  effect  until  he  shall  attain  the  age  of  twenty-one.^  But  if 
such  trust  be  for  the  purpose  of  discharging  an  encumbrance 
upon  the  estate,  it  will  be  maintained.^ 

^  Blagrore  v,  Hancock,  16  Sim.  871 ;  Walker  v.  Mower,  16  Beay.  S65  ; 
Leake  v.  Robinson,  2  Mer.  863. 

^  Arnold  p.  CongreT«,  1  Ross.  &  My.  209 ;  Griffith  v.  Pownall,  18  Sim.  398 ; 
Greenwood  v.  Roberts,  15  Beav.  92 ;  Lord  Dungannon  v.  Smith,  12  CL  &  Fin. 
546 ;  Merlin  v.  Blagrave,  25  Beav.  125 ;  Storrs  v.  Benbow,  8  DeG.,  M.  &  G. 
890;  Seaman  v.  Wood,  22  Beav.  591 ;  Cattlin  v.  Brown,  11  Hare,  872 ;  Van- 
derplank  v.  King,  3  Hare,  1 ;  Webster  v.  Boddington,  26  Beav.  128 ;  Wilson 
V,  Wilson,  4  Jur.  N.  s.  1076. 

*  Church  in  Brattle  Square  v.  Grant,  3  Graj,  142;  Jee  v.  Audley,  1  Cox, 
824 ;  Hodson  v.  Ball,  14  Sim.  558 ;  Lett  o.  Randall,  3  Sm.  &  G.  88. 

^  Lincoln  v.  Newcastle,  12  Vesey,  218,  282,  288 ;  Dungannon  v.  Smith,  12 
CL  &  Fin.  546. 

^  Southampton  v.  Hertford,  2  Y.  &  B.  54 ;  Briggs  v.  Earl  of  Oxford,  1  DeG., 
M.  &  G.  868 ;  Gilbertson  v.  Richards,  6  Jur.  n.  b.  672. 
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16.  The  persons  to  take,  and  the  interests  to  be  taken,  must 
be  such  as  necessarily  are  to  be  ascertained  within  the  proper 
period.^  And  in  deciding  on  the  question  of  remoteness,  the 
state  of  circumstances  at  the  testator's  death,  and  not  at  the 
date  of  the  the  will,  is  to  be  regarded.^ 

17.  In  regard  to  provisions  for  grandchildren  of  the  testator, 
there  is  less  danger  of  transgressing  the  rule  against  perpetuity 
than  in  regard  to  the  children  and  grandchildren  of  another 
person,  since  one's  own  children  must  be  in  esse  at  his  own 
decease,  and  their  children  also  at  their  decease  ;  so  that  a  limi- 
tation to  one's  own  grandchildren,  not  protracted  as  to  vesting 
beyond  their  ages  of  twenty-one,  will  be  sure  to  come  within  the 
rule,  while  the  same  rule  will  by  no  means  hold  as  to  the  grand- 
children of  another.^ 

18.  But  the  testator  may  make  his  limitation  depend,  in 
terms,  upon  the  happening  of  events  after  the  date  of  his  will, 
or  even  after  his  death.* 

19.  It  seems  to  be  settled  that  a  devise  to  an  unborn  persoa 
for  life  is  valid,  and  that  an  executory  devise  to  the  issue  of  such 
unborn  person  will  be  valid,  if  the  will  provides  that  in  order  to 
take  they  must  come  into  existence  during  the  continuance  of 
lives  in  existence,  and  twenty-one  years.^  And  a  remainder 
after  the  termination  of  such  life^^estate  is  valid,  if  made  in  favor 
of  persons  competent  to  take.^ 

20.  Alternative  limitations  may  be  so  framed  as  to  be  good 

"  Curtis  t;.  Lukin,  5  Beav.  147,  155. 

"  Tregonwell  v,  Sydenham,  8  Dow,  194,  215,  and  numerous  other  cases  cited 
in  the  latest  English  edition  of  Jarman,  rol.  2,  257,  and  note,  most  of  which 
hare  been  before  referred  to,  the  latest  of  which  is  the  opinion  of  Lord  St  Leon- 
ardst  in  Mony penny  v,  Dering,  2  DeG.,  M.  &  G.  145, 170.  See  abo  Dangan- 
non  V.  Smith,  12  CI.  &  Fin.  546. 

**  1  Jarman,  258. 

*  Deerhurst  v.  St.  Albans,  5  Mad.  282 ;  s.  c.  nom.  ToQemache  v,  Corentry, 
2  CI.  &  Fin.  611 ;  s.  O.  8  Bligh,  547. 

"  1  Jarman,  262 ;  Cadell  v.  Palmer,  7  BUgh,  202 ;  8.  0.  1  01.  8c  Fin.  872.      . 

*  1  Jarman,  264.    But  see  Cooke  v.  Bowler,  2  Keen,  54. 
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or  bad,  according  to  the  event ;  and  if  the  contingency  which  is 
valid  occur,  the  estate  will  be  held  legal,  notwithstanding  the 
other  alternative  may  be  too  remote.^  And  it  makes  no  differ- 
ence in  this  respect  that  the  alternatives  are  not  distinctly  ex- 
pressed, but  involved  in  words  which  apply  equally  to  both 
limitations.^ 

21.  One  cannot  empower  trustees  to  limit  an  estate  beyond 
the  limits  of  the  rule  against  perpetuities,  but  the  persons  ap- 
pointed to  take  must  have  been  capable  of  taking  directly  under 
the  wiU.w 

22«  The  American  courts  have  followed  the  English  rule 
against  perpetuities,  except  that  in  some  instances  it  has  been 
qualified  by  statutory  enactments.  A  suspension  of  the  vesting 
of  real  estate  by  devise,  during  the  lives  of  the  testator's  widow 
and  children,  is  valid.^^ 

23.  It  has  been  decided  in  a  recent  English  case,  that  a  direc- 
tion in  a  devise  of  lands  to  a  college,  that  the  same  should  be 
leased  to  his  wife's  relations  forever,  at  two  thirds  its  value,  was 
a  void  direction,  as  tending  to  perpetuity,  and  that  consequently 
the  devise  took  effect  absolutely  in  the  college  in  the  first  in- 
stance.® 

24«  A  gift,  the  income  of  which  is  to  be  applied  to  keeping  the 
tombs  of  the  testator  and  his  family  in  repair,  is  void,  as  tending 
to  perpetuity,  and  if  so  connected  with  a  gift  over  as  to  be  in- 
separable, both  will  be  held  void.^ 

"  Longhead  v.  Phelps,  2  Wm.  Bl.  704;  Leake  v.  RobiDson,  2  Mer.  863; 
Goring  v.  Howard,  16  Sim.  395 ;  Minter  v.  Wraith,  13  id.  52 ;  Monypenny  v. 
Bering,  2  DeG.,  M.  &  G.  145 ;  Cambridge  v.  Rous,  25  Beav.  409.  • 

*  Chall]8  47.  Doe,  IS  Q-  B.  231 ;  Burley  v.  Evelyn,  16  Sim.  290 ;  Proctor  v. 
Bishop  of  Bath  and  Wells,  2  H.  BL  358. 

^  Marlborough  v.  Godolphin,  1  Ed.  404 ;  Robinson  v.  HardcasUe,  2  tT.  R. 
241,  880,  781. 
■  Griffen  v.  Fwd,  1  Bosw.  N.  Y.  Sup.  Ct  128. 
"^  Attorney-General  o.  Greenhill,  9  Jur.  ir.  B.  1807. 

*  Fowler  r.  Fowler,  10  Jur.  N.  8.  648. 


CHAPTER    XVIII. 

THE  ADMINISTRATION  AND  MARSHALLING  OP  ASSETS. 

1.  These  qnestions  genenllj  arise,  not  among  creditors,  bat  among  other  clannants 

to  the  estate. 

2.  It  often  becomes  necessary  to  gi^e  a  legatte  or  deyisee,  or  the  heir,  the  claim  of 

a  creditor,  bj  way  of  indemnity.  , 

3.  Courts  of  probate  pnrsne  the  law,  in  the  distribution  of  assets.    Conrts  of  equity 

do  not  always, 
n.  1.  The  distinction  between  legal  and  equitable  assets  discussed  at  length. 

4.  Courts  of  equity  regard  all  debts  equally  entitled  to  payment.     Equality  is 

equity. 

5.  They  enforce  this  rule  upon  the  ground  that  he  who  iuTokes  their  aid  must  sub- 

mit to  their  rules. 

6.  Trust  estates,  capable  of  identification,  do  not  constitute  assets. 

7.  The  direction  in  the  will  that  all  just  debts  shall  be  paid,  will  not  affect  the  order 

of  distribution. 

8.  The  views  of  Lord  Chancellor  Campbell  upon  this  point. 

9.  The  testator  has  the  right  to  direct  what  fond  shall  pay  debts. 

10.  Many  eminent  judges  have  regretted  that  this  should  depend  upon  anything  short 

of  an  express  direction. 

1 1 .  The  rights  of  creditors  cannot  be  affected  by  any  direction  of  testator. 

12.  Estates  not  transmissible  except  by  way  of  appointment  do  not  become  assets 

until  after  such  appointment. 

13.  Giring  legatees  and  others  the  rights  of  creditors  by  way  of  indemnity. 

14.  The  marshalling  of  assets  among  different  classes  of  creditors. 

15.  The  mortgagee  of  real  estate  entitled  to  a  dividend  upon  his  whole  debt,  without 

relinquishing  his  security.    Query  ? 

16.  The  chief  importance  of  this  inquiry  is  in  regard  to  conflicting  dainu  aris- 

ing between  the  different  legatees  and  devisees,  or  between  tliem  and  cred- 
itors. 

17.  Descended  estates  are  liable  before  those  devised. 

18.  Statement  of  the  rules  of  law  applicable  to  the  subject  more  in  detaiL 
(1).  The  personal  estate  the  primary  fund  for  the  payment  of  debts. 
(2).  Real  estate  specifically  set  apart  for  the  payment  of  debts. 

(3).  Real  estate  descended  to  the  heir. 
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(4).  Beal  estate  devised, 
n.  33,  34.  Some  American  cases  discussed.    Order  of  pajrment  of  legacies. 
19.  If  the  execntor  pay  debts  oat  of  his  own  money,  he  may  reimburse  himself  out  of 

any  assets  in  his  hands  legally  applicable  to  the  payment  of  debts. 
90.  Devise  of  real  estate,  even  in  the  residuary  clanse,  regarded  as  specific. 
SI.  Qaestion,  as  between  general  pecuniary  legatees  and  the  residuary  legatee. 

22.  The  mode  of  charging  legacies  upon  real  estate. 

23.  As  between  a  specific  devise  of  real  and  personal  estate. 

24.  The  question  as  between  a  specific  devisee  of  real  estate,  and  real  estate  passing 

by  the  residuary  clause,  finally  determined  in  the  House  of  Lords. 

25.  Late  decision  by  Sir  J.  Bomilly  upon  the  point. 

26.  Where  an  encumbrance  rests  upon  an  estate,  at  the  time  of  purchase,  the  land  is 

the  primary  fund  for  payment    Other  points  in  American  cases. 

27.  The  same  rule  extends  to  all  estates  devised  or  descended. 

28.  It  is  not  sufficient  to  shift  the  burden,  that  the  testator  might  have  been  compelled 

to  pay  the  debt. 
29f.  By  statutes  in  England  and  New  York  all  estates  pass  by  devise  or  descent,  sub- 
ject to  all  encumbrances. 

30.  The  degree  of  certainty  required  to  change  the  legal  intendment  as  to  the 

burden. 

31.  Judge  Harems  statement  of  the  rule.    Exceptional  cases  in  America. 

§  74.  1.  The  administration  and  marshalling  of  assets  is  a 
subject  of  interest  always,  and  sometimes  of  considerable  diffi- 
cnltj  and  uncertainty.  It  may  be  assumed  as  an  universal  rule 
in  the  American  couifts,  and  the  rule  is  the  same  now  in  Eng- 
land, that  all  estate  of  a  deceased  person,  of  every  kind,  is  liable 
for  bis  debts,  and  no  controversy  therefore  can  arise  between 
the  creditors  and  other  claimants  to  an  estate.  But  these  ques- 
tions now  arise  chiefly  between  different  claimants  to  the  re- 
siduum of  the  estate  after  the  payment  of  the  debts. 

2.  And  in  many  cases  where  the  creditors  of  an  estate  enforce 
the  collection  of  debts  against  specific  property,  either  real  or 
personal,  upon  which  they  have  a  specific  lien  by  way  of  mort- 
gage, or  for  an  unpaid  balance  of  purchase-money,  it  becomes 
necessary,  in  order  to  indemnify  the  party  to  whom  such  prop- 
erty is  specifically  bequeathed  in  the  will,  or  upon  other  grounds, 
to  give  such  party,  whose  general  rights  are  thus  curtailed,  au 
equitable  contribution  from  others  interested  in  the  distribution 
of  the  estate,  so  as  thereby  more  fully  to  equalize  the  burden 
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which,  in  equity,  rested  equally  upon  every  portion  .of  the 
estate,  but  had  been  unequally  enforced,  against  different  por- 
tions of  it.     We  shall  recur  to  this  subject  again. 

8.  Courts  of  probate,  although  possessing,  in  a  limited  degree, 
equity  powers,  ordinarily  pursue  those  rules  which  obtain  in 
courts  of  law  in  the  distribution  of  legal  assets.  But  courts 
of  equity,  while  they  do  the  same  as  to  what  are  regarded  as 
strictly  legal  assets,  as  an  equity  of  redemption,  for  instance, 
do  not  feel  bound  to  apply  the  same  rule  always  to  equitable 
assets,  it  has  been  said.^ 

4.  Courts  of  equity,  while  they  do  not  interfere  to  hinder 
creditors  having  priority  at  law  from  enjoying  the  full  benefit 
of  such  right  in  the  distribution  of  the  legal  assets,  will,  after 
such  creditors  have  partially  satisfied  their  debt  out  of  the  legal 
assets,  so  apply  those  purely  equitable  assets  which  are  exclu- 
sively under  their  own  control,  as  to  countervail  the  advantage 
thus  attained  tlirough  such  legal  priority,  by  paying  up  other 
creditors  not  entitled  to  the  same  legal  preference^  until  the 
creditors  are  all  thus  made  equal.'  Courts  of  equity  consider 
a  man  in  equity  equally  bound  to  pay  all  his  debts,^  upon  one 
of  the  maxims  of  such  courtSi  that  equalitf^  is  equity. 

5.  The  courts  of  equity  claim  to  enforce  this  departure  from 
the  strict  requirements  of  the  law,  in  the  distribution  of  estates 
among  creditors,  upon  the  same  ground  that  they  often  require 
a  party  coming  there  for  relief  to  do  an  act  not  strictly  required 
at  law,  but  which  courts  of  equity  regard  as  equitable,  upon 
the  principle  that  he  who  asks  equity,  must  first  do  equity.^ 

^  1  Story,  £q.  Jar.  §§  553,  554 ;  Sharpe  v.  Earl  of  Scarborough,  4  Yesey, 
5dS,  overraling  Cox's  Creditors,  3  P.  Wms.  341 ;  Hartwell  v.  Clutters,  Ambw 
SOS;  ante,  §82,  pL  17. 

*  1  Story,  £q.  Jur.  §  557 ;  Sheppard  v.  Kent,  2  Vern.  435 ;  Haalewood  r. 
Pope,  3  P.  Wms.  328  ;  Deg  v.  Deg,  2  P.  Wms.  412 ;  Morrice  v.  Bank  of  Eng- 
land, Cas.  temp.  Talb.  217,  220. 

'  Morrice  v.  Bank  of  England,  Cas.  temp.  Talb.  217,  219,  220,  221 ;  1  Story, 
£q.  Jur.  §  557 ;  2  Jarman,  544. 

*  Plunket  V,  Penson,  2  Atk.  290 ;  Aldrich  v.  Cooper,  8  Yesey,  382. 
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6.  Trust  estates  devolving  upon  an  executor  or  administrator, 
where  the  trust  property  had  been  kept  separate  from  his  other 
property  by  the  deceased,  do  not  constitute  assets  in  their 
hands.^ 

7.  It  is  now  well  settled,  that  the  direction  contained  in  most 
wills,  that  the  executor  shall  pay  all  the  testator's  just  debts  and 
funeral  charges,  is  to  be  regarded  chiefly  as  mere  form.  Hence, 
where  such  direction  contained  the  additional  requirement,  ^'  and 
all  interest  thereon,"  it  was  regarded  as  only  extending  to  such 
debts  as  were  upon  interest,  or  upon  which  the  testator  was 
liable  to  pay  interest.^ 

8.  In  a  recent  case,^  Lord  Chancellor  Campbell  said,  when  it 
was  attempted  to  change  the  order  of  distribution  of  assets 
upon  the  ground  that  the  will  directed  the  executor  to  pay  all 
the  testator's  just  debts,  —  "I  will  not  say  that  the  words  here 
relied  upon  are  mere  words  of  style,  like  the  pious  phrases  with 
whicl^  wills  usually  began,  but  they  do  not  seem  to  me  to  show 
that  the  testator  had  in  his  mind  the  option  given  him  of  mak- 
ing the  debt  fi^U  upon  the  mortgaged  land  or  on  the  personal 
estate," 

9.  The  testator  has  most  unquestionably  the  election  to  de- 
termine out  of  what  particular  fund  or  estate  his  debts  shall  be 
paid;  but  this  direction  is  required  to  be  explicit,  or,  at  the 
least,  clearly  deducible  from  the  will  itself.     The  early  cases 


*  Trecothick  v.  Austin,  4  Maaon,  16 ;  Coverdale  v.  Aldrich,  19  Pick.  391  ; 
Johnson  v.  Ames,  11  id.  173.  But  in  this  last  case  it  was  considered,  as  is  the 
unquestionable  law,  that  where  the  trust  estate  is  mingled  indiscriminately  with 
the  other  estate  of  the  deceased,  there  being  no  satisfactory  mode  of  distinguish- 
ing it  from  the  general  mass  of  the  estate,  it  will  be  regarded  as  assets  in  the 
hands  of  the  personal  representative,  and  the  cestuis  que  trust  can  only  claim 
as  general  creditors. 

•  Tait  V.  Lord  North  wick,  4  Vesey,  816.  Lord  Loughborough,  Chancellor, 
here  said :  ^*  Charging  the  real  estate  ever  so  anxiously  for  payment  of  debts, 
will  not  of  itself  be  sufficient  to  exempt  the  personal  estate." 

'  Woolstencroft  v.  Woolstencroft,  6  Jur.  n.  b.  1170. 


856        ADMINISTRATION  AND  MARSHALLING  OP  ASSETS.      [CHAP.  XVIIL 

required  express  words,^  but  that   strictness   was  long  since 
relaxed.® 

10.  But  many  of  the  ablest  and  most  experienced  equity 
judges  have  regretted  that  any  departure  had  been  allowed  from 

.  the  ancient  strictness  upon  this  subject. 

11.  It  must  not  be  forgotten  that  this  right  of  the  debtor  to 
direct  out  of  what  portion  of  his  estate  his  debts  shall  be  paid, 
after  his  decease,  will  not  affect  the  rights  of  creditors,  who 
will  nevertheless  be  at  liberty  to  pursue  all  the  remedies  in  their 
power,  unless  restrained  by  the  interposition  of  a  court  of  equity, 
which  will  not  be  exercised  to  the  detriment  or  even  the  embar- 
rassment of  such  creditors.^^ 

12.  And  property  in  which  the  testator  had  no  transmissible 
interest,  except  by  means  of  a  power  of  appointment,  is  only 
assets  in  the  event  of  the  appointment  having  been  duly  made.^^ 
But,  by  the  late  English  statutes,  wills  are  made  to  operate  as 
a  testamentary  appointment,  and  creditors  are  entitled  to  a  lien 
upon  estate  over  which  the  debtor  has  a  disposing  power  which 
he  might  have  exercised  for  his  own  benefit  without  the  concur- 
rence of  any  other  person.^ 

•  Fereyes  v,  Robertson,  Bunb.  301. 

*  Duke  of  Ancaster  v,  Mayer,  1  Br.  C.  C.  454 ;  1  White  &  Tudor^s  Lead. 
Cas.  in  Eq.  505,  where  will  be  found  a  most  exhaustive  and  satisfactory  digest 
of  all  the  very  numerous  cases  upon  this  interesting  and  perplexing  subject. 
And  the  American  edition  contains  an  able  analysis  and  thorough  digest  of  the 
American  cases  by  the  learned  editors. 

^  2  Jarman,  5S7. 

^  2  Jarman,  587 ;  Lassells  v.  Lord  Comwallis^  2  Yem.  465 ;  IVec.  in  Ch. 
232 ;  Troughton  v.  Tronghton,  3  Atk.  656 ;  Lord  Townshend  v.  Windham,  2 
Yes.  Sen.  1,  8;  Jenney  r.  Andrews,  6  Madd.  264 ;  Fleming  v,  Buchanan,  3  DeG., 
M.  &  G.  976;  WtUiams  v.  Lomas,  16  Beav.  1.  But  the  rule  is  held  not  to 
apply  to  an  appointment  by  a  feme  covert,  so  as  to  charge  the  property  as  h«r 
separate  estate  with  her  debts.  Yaughan  v.  Yanderst^en,  2  Drew.  165.  But 
otherwise,  if  she  falsely  represent  herself  as  a  feme  sde.  s.  c.  8  Drew.  8€3» 
408. 

^  2  Jarman,  587,  588. 
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13.  We  may  now  consider  the  rule  of  law  giving  other  claim- 
ants to  an  estate  such  rights  as  primarily  belonged  to  creditors, 
by  way  of  indemnity  for  what  they  had  lost  by  reason  of  such 
creditors  going  against  a  fund  in  which  they  had  an  interest, 
such  creditors  having  an  election  between  such  fund  and  others, 
and  having  elected  the  former.  This  is  always  done  where 
creditors  have  the  election  in  regard  to  enforcing  their  debt 
against  either  one  of  two  or  more  funds,  and  other  claimants 
against  the  estate  have  a  lien  upon  only  one  or  more  of  such 
funds,  but  not  upon  all,  and  by  means  of  such  election  are  de- 
prived of  a  portion  or  all  means  of  enforcing  such  lien.  This 
is  a  familiar  principle  of  equity  law,  and  has  been  extensively 
applied  in  the  administration  of  the  estates  of  deceased  per- 
sons.^ The  case  of  Aldrich  v.  Cooper,  just  cited,  is  the  leading 
case  upon  this  point,  and  the  discussion  which  the  subject  there 
underwent  by  the  ablest  counsel  at  the  equity  bar.  Sir  Samuel 
Romilly  and  Mr.  Fonblanque,  with  the  opinion  of  Lord  Eldon^ 
left  little  then  known  upon  the  subject  which  was  not  fully 
examined  and  deliberately  weighed.  The  general  rule  of  law 
is  here  thus  stated  :  mortgagee  of  freehold  and  copyhold  estates, 
also  a  specialty  creditor,  having  exhausted  the  personal  assets, 
simple  contract  creditors  are  entitled  to  stand  in  his  place 
against  both  the  freehold  and  copyhold  estates,  so  far  as  the 
personal  estate  has  been  taken  away  from  them  by  such 
specialty  creditor. 

14.  The  subject  of  marshalling  assets  in  the  administration  of 
estates,  between  different  classes  of  creditors,  which  for  many 
years  occupied  so  much  space  in  the  English  equity  books,  is 
now  of  almost  no  importance  there  in  consequence  of  recent 


"  1  Story,  Eq.  Jur.  §§  633,  642,  648 ;  Aldrich  v.  Cooper,  8  Vesey,  882 ;  2 
Lead.  Cas.  Eq.  56,  tod  notes,  both  English  and  American.  These  notes  occupj 
more  space  than  would  be  consistent  with  this  work,  but  they  will  afford  very 
important  aid  to  all  who  desire  to  find  a  thorough  analysis  of  all  the  decisions 
bearing  upon  the  question. 

72* 
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statutes  essentially  qualifying  most  of  the  prioritiea  formerly 
existing  among  different  classes  of  creditors  there,  and  giving 
simple  contract  creditors  a  claim  for  payment  against  the  real 
estate  of  the  debtor.  And  in  this  country  this  portion  of  the 
subject  was  never  of  any  great  practical  importanee.^^ 

^*  2  White  k  Tudor*s  Lead.  Cas.  in  Equity,  70,  in  note  to  Aldrich  v.  Cooper, 
Bupra,  and  cases  cited.  It  is  scarcely  needful  to  cauUon  any  one  against  adopt- 
ing the  view  that  this  principle  of  marshalling  assets,  by  -which  it  has  been  said 
that  a  person  having  two  funds  to  satisfy  his  demands,  shall  not,  by  his  election^ 
disappoint  a  party  who  has  only  one  fund,  has  no  application  to  the  case  of  a 
creditor  who  holds  a  cbum  against  two  debtors,  and  by  collecting  the  whole  of 
one  will  thereby  disappoint  other  creditors  of  that  debtor.  He  is  still  at  liberty 
in  ordinary  cases,  and  where  both  debtors  are  joint  principals  in  the  debt,  to 
enforce  its  payment  against  either,  or  both,  and  in  any  proportions  raiting  his 
convenience.  Kendall,  £x  parte,  1 7  Vesey,  514, 520.  But  it  may  possibly  form 
an  exception  to  this  rule,  as  suggested  by  Lord  Eldon,  in  the  case  last  cited,  where 
the  claim  is  founded  on  some  equity,  that  one  creditor  has  a  right,  for  his  own 
sake,  to  compel  the  other  to  go  against  one  creditor  in  preference  to  the 
other.  His  lordship  here  evidently  refers  to  the  case  of  sureties,  where  there 
would  be  a  kind  of  remote  and  indefinite  equity,  in  decreeing  the  creditor  to  go 
first  against  the  principal  debtor,  if  he  would  otherwbe  expose  the  creditors  of 
the  sureties  to  unjust  peril.  But  we  apprehend  that  it  was  never  maintained 
in  any  case,  that  while  the  surety  was  living,  either  he,  or  his  creditors,  could 
compel  the  common  creditor  to  go  first  agiunst  the  principal  debtor,  until  he  had 
exhausted  all  his  available  remedies  against  him,  before  he  resorted  to  Uie 
sureties.  That  is  not  the  fair  import  of  the  ordinary  undertaking  of  a  surety. 
He  is  bound  equally  with  the  principal  debtor.  And  even  where  the  creditor 
has  other  collateral  securities,  for  the  debt,  by  way  of  mortgage  or  otherwise^  it 
is  not  competent  for  a  court  of  equity  to  compel  him  first  to  exhaust  these,  bef(x« 
resorting  to  the  surety.  The  position  of  the  surety  is  one  voluntarily  assumed, 
and  is  that  of  an  absolute  debtor,  and  he  must  be  content  to  stand  by  it,  until 
the  debt  is  paid,  and  not  claim  to  throw  any  embarraesments  in  the  way  of  the 
creditor  not  fairly  coming  within  the  terms  oi  the  contract,  or  induced  by  the 
happening  of  events  not  anticipated  at  the  inception  of  the  undertaking,  such  as 
death  or  insolvency. 

The  surety  may  unquestionably,  upon  the  payment  of  the  debt,  claim  to  be 
subrogated  to  the  rights  of  the  creditor,  as  to  all  securities  against  the  principal. 
This  is  clearly  the  extent  of  his  claim  to  equitable  interference,  during  his  life 
and  for  his  own  sake ;  and  we  see  no  reason  to  question,  either  upon  principle 
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15.  But  one  question  of  importance,  in  regard  to  the  rights 
of  mortgagees  to  prove  their  whole  debt  against  an  insolvent 
estate  of  the  deceased  mortgagor,  seems  not  fully  settled  in 
the  English  courts  of  equity,  and  in  consequence  will  be  liable 
to  invite  discussion  in  this  country.  The  rule  in  bankruptcy 
seems  to  be  that  the  mortgagee  can  only  prove  for  the  bal- 
ance of  his  debt,  first  applying  the  amount  of  his  security.^^ 
In  the  case  of  Greenwood  t;.  Taylor,^  the  same  rule  was  ap- 
plied to  the  case  of  a  mortgagee,  who  petitioned  for  the  sale  of 
his  security,  and  to  be  permitted  to  prove  the  full  amount  of 
his  debt  in  a  suit  for  the  administration  of  the  assets  of  the 
deceased  mortgagor.  Sir  John  Leach,  M.  B.  said,  '*  This  rule 
is  not  founded,  as  has  been  argued,  upon  the  peculiar  jurisdic- 
tion in  bankruptcy,  but  rests  upon  the  general  principles  of  a 
court  of  equity  in  the  administration  of  assets.  The  mortgagee 
who  has  two  funds,  as  against  the  other  specialty  creditors,  who 
have  but  one  fund,  must  resort  first  to  the  mortgage  security, 
and  can  claim  against  the  common  fund  only  what  the  mort* 
gaged  estate  is  deficient  to  pay."^^  But  this  decision  was 
questioned  in  a  later  case^^  by  Lord   CoUenham,  Chancellor. 

or  authority,  that  the  same  rule  will  apply  after  his  decease.  McCoUum  v,> 
Hinckley,  9  Vt.  B.  143 ;  1  Story,  £q.  Jur.  §  640.  The  rule  of  the  Civil  Law  was 
more  £aivorable  to  the  surety.    1  Story,  Eq.  Jur.  §  641. 

^  £x  parte  Smith,  2  Bose,  68,  and  cases  cited ;  Greenwood  v.  Taylor,  1  Russ. 
&  My.  185,  per  Sir  John  Leach,  M.  R. 

^  It  seems  to  be  well  settled,  that  if  the  mortgagee  foreclose  his  mortgage,  he 
can  only  sue  for  the  balance  of  the  debt  above  what  the  mortgaged  estate  brings, 
and  that  this  even  wil^have  the  effect  to  open  the  decree  of  foreclosure,  and  let 
in  the  mortgagor  to  redeem  the  whole  estate,  if  he  so  elect.  Tooke  v.  Hartley,  2 
Br.  C.  C.  125 ;  s.  c.  2  Dick.  785,  which  is  said  to  be  much  the  best  report  of 
the  case.  See  also  Perry  o.  Barker,  8  Vesey,  527  ;  2  Story,  £q.  Jur.  §  1025 ; 
4  Kent,  Comm.  181  - 184 ;  Perry  v.  Barker,  13  Yesey,  198 ;  Lovell  v,  Leland,  8 
Vt  R.  581,  and  cases  cited. 

°  Mason  t7.  Bogg,  2  My.  &  Cr.  448,  448.  In  Barker  v,  Smark,  8  Beav.  64, 
Lord  Langdcde,  M.  B.  said,  *'  Although  a  mortgagee  was  entitled  to  pursue  all 
his  remedies  concurrently,  yet  in  this  case,  where  the  vendor  had  taken  a  bond 
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His  lordship  said,  '^  I  cannot  distinguish  this  case  from  Green- 
wood V.  Taylor,  but  with  respect  to  the  principle  of  that  case, 
it  is  to  be  observed,  that  a  mortgagee  has  a  double  security :  he 
has  a  right  to  proceed  against  both,  and  to  make  the  best  he 
can  of  both.  Why  he  should  be  deprived  of  this  right  because 
the  debtor  dies,  and  dies  insolvent,  it  is  not  very  easy  to  see. 
The  question  can  only  arise  when  there  is  a  deficient  security, 
and  an  insolvent  estate.  So  that  the  worse  the  creditor's  case, 
tlie  harder  the  course  of  the  court  against  him.  What  you  con- 
tend is,  that  the  creditor  shall  not  proceed  to  enforce  his  legal- 
rights  unless  he  gives  up  his  security."  ^^  With  all  deference 
and  respect  for  the  learning  and  ability  of  Lord  Langdale^  who 
was  one  of  the  ablest  of  the  many  distinguished  English  equity 
judges,  it  seems  to  us  very  obvious,  that  Lord  Cotlenhani's 
criticism  is  altogether  well  founded,  and  that  the  misapprehen- 
sion resulted  chiefly  from  regarding  the  remedy  in  equity  and  at 
law,  as  being  for  the  same  cause  of  action.  The  truth  undoubt- 
edly is,  that  they  seek  to  enforce  the  collection  of  the  same  debt, 
but  the  remedies  are  no  more  identical,  than  any  other  collateral 
remedies  for  the  same  debt,  which  may  always  all  be  prosecuted 
at  the  same  time,  both  at  law  and  in  equity,  until  the  debt  is 
collected,  and  the  costs  in  each  suit.  It  was  never  claimed 
that  because  different  sureties  were  bound  by  different  instru- 
ments for  the  same  debt,  that  separate  actions  might  not  be 
concurrently  maintained  against  each.  And  we  see  no  more 
reason  why  the  mortgagee  may  not  pursue  his  mortgage  in 
equity,  and  his  security  at  law,  at  the  same  time.  It  is  certain 
that  is  every  day's  practice,  during  the  life  qjf  the  mortgagor, 
and  we  can  conceive  no  good  reason  why  the  remedies  of  the 
mortgagee  should  be  abridged  by  the  decease  of  the  mortgagor. 
And  some  of  the  American  cases  have  certainly  taken  this 

to  secure  the  purchase-money,  he  could  not  be  pennitted  to  sue  at  law  and  in 

equity  at  the  same  lime If  he  fiuled  in  one  remedy  he  might  resort  to 

the  other.'' 
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Tiew.^^  But  others  seem  to  consider,  that  by  the  decease  of  the 
mortgagor  the  mortgagee  is  put  to  his  election  between  different 
remedies,  all  of  which  were  valid,  both  at  law  and  in  equity, 
during  the  life  of  the  mortgagor,  and  might  have  been  contem- 
poraneously prosecuted,  until  the  entire  debt  was  recovered.  In 
one  case,^^  the  rule  in  bankruptcy  was  adopted,  as  affording  a 
satisfactory  analogy.   And  in  another  case  ^  it  seems  to  have  been 


^  Duncan  v.  Fish,  Admr.  1  Aikens,  Vt.  B.  231 ;  Walker  v.  Barker,  26  Vt  R. 
710;  Fatnam  v.  Russell,  17  Vt  B.  54. 

^  AmoTj  p.  Francis,  16  Mass.  R.  SOS. 

*  Johnson  v.  Corbett,  11  Paige,  265.  We  have  examined  the  American 
cases  with  some  care,  and  have  been  surprised  to  find  no  more  upon  the  subject, 
and  quite  as  much  surprised  to  find  so  much  leaning  in  favor  of  the  application 
of  the  rule  in  bankruptcy  to  insolvent  estates  of  deceased  debtors.  There 
seems  to  be  a  manifest  injustice,  as  suggested  by  Lord  Cottenham,  supra,  in  de- 
priving the  mortgagee  of  all  advantage  of  his  security,  in  just  that  class  of  cases 
where  he  most  desires  to  rely  upon  it.  We  cannot  question  that  the  verj  just 
and  sensible  views  of  his  lordship  must  ultimately  prevail  where  the  matter  is 
not  regulated  by  statute.  And  we  should  hope,  for  the  credit  of  humanity,  and 
the  success  of  good  faith  and  honesty,  that  even  statutory  enactments  would  not 
attempt  to  deprive  parties  of  the  just  and  equitable  benefits  of  such  securities 
as  have  been  fairly  obtained.  But  it  must  be  admitted  that  the  later  English 
equity  decisions  rather  favor  the  view  taken  of  this  question  by  Lord  Langdale, 
King  V.  Smith,  2  Hare,  289 ;  Tipping  v.  Power,  1  Hare,  405.  See  also  Rome 
V.  Young,  8  Y.  &  C.  £xch.  Ca.  199 ;  4  Y.  &  C.  Exch.  Ca.  204  ;  Wickenden  v. 
Rayson,  6  DeG.,  M.  &  6.  210.  And  the  objections  which  we  certainly  feel, 
with  great  clearness  and  sincerity,  against  the  rule  in  bankruptcy  being  applied 
to  this  class  of  cases,  may  possibly  result,  in  part,  from  long  settled  convicdons 
rather  than  from  the  obvious  equity  and  justice  upon  which  they  rest  And  we 
feel  compelled  to  admit  that  the  weight  of  authority  is,  at  present,  rather  against 
the  ultimate  prevalence  of  that  view,  which  seems  to  us  so  manifestly  just  and 
equitable.  In.  Brocklehurst  v.  Jessop,  7  Sim.  488,  it  was  decided  that  an 
equitable  mortgagee,  after  the  death  of  the  mortgagor,  is  entitled  to  have  the 
estate  sold,  and  the  proceeds  applied  in  payment  of  his  debt,  and  to  stand  as  a 
creditor  against  the  general  assets  of  the  mortgagor  for  any  balance  which  may 
remain  unpaid.  And  in  Upping  p.  Power,  1  Hare,  405,  409,  Yice-Chancellor 
Wigram  said,  *<  White  v.  Bishop  of  Peterborough,  8  Swmst.  109;  s.  c.  Jac. 
402 ;  Wontner  v.  Wright,  2  Sim.  548,  were  also  similar  cases,  and  in  all  of  them 
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decided,  upon  general  principles,  that  where  the  decedent,  at  the 
time  of  his  death,  was  seised  of  a  large  real  estate,  and  had 

[inclading  Kenebel  v.  Scrafton,  18  Yesejr,  370]  the  court  expressly  says,  that 
the  first  mortgagee  is  entitled  to  have  the  whole  of  the  proceeds  applied  in  pay- 
ing hb  debt,  if  he  insist  upon  his  right  to  foreclose ;  but  that  if  he  chooses  a  sale, 
he  then  introduces  a  new  mode  of  winding  up  the  estate  not  within  his  contract, 
and  that  the  costs  of  the  suit  are  in  such  a  case  to  be  considered  as  the  costs  of 
administering  the  fund,  and  ought  therefore  to  be  paid  in  the  first  instance.  The 
mortgagee  is  supposed  to  have  a  benefit  which  a  foreclosure  would  not  give 
him,  —  that  of  obtaining  the  proceeds  of  the  sale  and  recovering  the  rest  from 
the  estate,  —  this  he  would  not  otherwise  do  without  incurring  the  risk  of  open- 
ing the  foreclosure. ....  It  is  laid  down  in  Cruise's  Digest,  and  other  text-books, 
that  where  a  legal  mortgagee  has  a  bond,  or  a  covenant,  the  court  will  sell  the 
mortgage  and  allow  the  party  to  prove  for  the  difference."  After  quoting  other 
cases  bearing  upon  the  point,  the  learned  judge  concludes :  "  In  the  case  of  a 
legal  mortgage  the  argument  is  this,  that  the  strict  right  of  the  mc^gagee  is  fore- 
closure, but  if  he  chooses  to  consent  to  a  sale,  and  takes  the  benefit  of  that  course 
of  proceeding,  he  acquires  a  new  right"  This  seems  to  explain  the  apparent 
conflict  in  the  English  cases  upon  the  point  If  the  mortgagee  insist  upon  en- 
forcing his  debt  against  the  estate,  he  cannot  be  compelled  to  consent  to  a  sale, 
and  he  may  delay  his  foreclosure  until  the  personal  estate  is  distributed  among 
creditors  and  come  in  for  his  share,  as  a  general  creditor,  or  he  may  foreclose 
upon  the  estate,  in  which  event  he  cannot  pursue  his  debt  without  opening  the 
foreclosure.  But  if  his  mortgage  contain  a  power  of  sale,  he  may  then  elect 
between  a  sale  and  foreclosure,  probably,  and  will  not  be  compelled  to  resort  to 
either,  so  long  as  he  prefers  to  come  in  as  a  general  creditor.  This  is  certainly 
the  reason  and  justice  of  this  class  of  cases,  and,  so  far  as  any  rule  of  law  has 
yet  been  established,  seems  entirely  consistent  with  the  decisons  upon  the  point. 

In  the  recent  case  of  Wickenden  v.  Rayson,  6  DeG.,  M.  &  G.  210,  it  is  laid 
down  by  the  Chancellor,  as  the  settled  rule  of  the  courts  c^  equity,  that  in  a 
creditor's  suit  for  the  administration  of  the  real  and  personal  assets  of  a  deceased 
person,  mortgaged  real  estate  cannot  be  sold  without  the  consent  of  the  mort- 
gagee, except  subject  to  his  mortgage.  The  standing  rule  of  the  courts  of  equity 
therefore  is,  that  if  the  mortgagee  b  a  party  to  the  proceedings,  he  must  elect 
at  once  whether  he  will  concur  in  the  sale ;  and  if  he  is  not  a  party,  the  order 
will  be  made  in  the  alternative,  that  the  estate  be  sold  entire,  if  the  mortgagee 
concurs  in  the  sale,  and  otherwise,  that  it  be  sold  subject  to  his  mortgage. 

In  King  v.  Smith,  2  Hare,  239,  it  is  intimated  that  the  mortgagee  may  sustain 
a  suit  against  the  executor  for  the  sale  of  the  mortgaged  premises,  and  the  appli- 
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personal  estate  sufficieut  to  pay  his  debts,  exclusive  of  debts 
which  were  then  fully  secured  by  mortgages  upon  his  real  estate, 
in  the  settlement  of  the  administration  account,  that  the  debts 
thus  secured  by  real  estate  could  not  be  allowed,  as  against  the 
personal  estate,  but  that  the  value  of  the  security  must  first  be 
applied,  and  only  a  pro  rata  payment,  with  other  creditors  not 
thus  secured,  be  made  upon  the  unsecured  balance.  And  it 
was  here  also  decided,  that  where  a  mortgage  debt  is  primarily 
chargeable  upon  mortgaged  premises,  as  by  the  revised  statutes 
of  New  York  all  mortgages  upon  descended  or  devised  estates 
are,  and  where  the  security  was  sufficient  to  pay  the  debt  in  the 
hands  of  the  heirs  or  devisees,  if  the  mortgagee,  to  accommodate 
such  heirs  or  devisees,  delays  the  foreclosure  of  his  mortgage 
until  the  lands  fall  in  value  and  become  insufficient  security ; 
and  in  the  mean  time  the  personal  representatives  of  the  dece- 
dent pay  out  the  whole  personal  property,  the  mortgagee  has  no 
claim  against  them  to  make  good  any  deficiency  which  may 
ultimately  arise  in  regard  to  the  mortgage  security. 

This  seems  to  be  requiring  the  mortgagee  to  administer  upon 
the  real  estate  upon  which  he  holds  a  lien  for  the  security  of 
a  personal  debt  of  the  deceased;  Such  a  rule,  it  seems  to  us, 
would  be  likely  to  result  in  many  embarrassing  and  perplexing 
questions.  The  rule  laid  down  in  Duncan  v.  Fish,^  seems 
more  just  and  reasonable,  because  more  in  analogy  to  the  cred- 
itor's rights  during  the  lifetime  of  the  debtor.  It  is  there  said 
by  Hutchinson^  Ch.  J.,  *'  The  creditor,  without  foreclosing  his 
mortgage,  can  claim  a  dividend  with  other  creditors."  ^^  If  this 
reduce  the  mortgage  so  that  the  estate  will  sell  for  more  than 
the  balance  due  upon  the  mortgage,  it  is  the  duty  of  the  admin- 
istrator to  dispose  of  it ;  and,  after  paying  the  amount  remain- 
ing due  upon  the  mortgage,  place  the  balance  to  the  credit  of 


cation  of  the  avails  to  the  payment  of  the  sum  due  upon  the  mortgage  debt  and 
for  payment  of  any  balance  remaining  due,  out  of  the  general  assets  of  the 
estate. 
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the  general  fund."    We  think  this  the  only  just  mode  of  dispos- 
ing of  the  questions  involved. 

16.  But  the  chief  importance  of  this  question  arises  between 
different  legatees  and  devisees,  or  between  them  and  creditors, 
as  to  what  classes  of  legatees  or  devisees  shall  first  contribute 
to  make  up  anj  deficiency  in  regard  to  the  payment  of  debts. 

17.  It  was  for  a  long  time  controverted  whether  the  heir  or 
devisee  of  estates  devised  should  first  contribute  to  the  payment 
of  debts,  i.  e.  whether  descended  or  devised  estates  were  first 
liable  to  contribute  to  supply  any  deficiency  in  the  fund  provided 
for  the  payment  of  debts.  It  was  finally  settled  in  favor  of  the 
latter  being  last  liable.*^  But  this  result  received  the  disappro- 
bation of  Lord  ThurloWj  in  Donne  v.  Lewis,^  and  of  Lord 
Eldon^  in  Milnes  v.  Slater,^  as  being  a  rule  not  meeting  the 
probable  purpose  of  the  testator. 

18.  We  shall  be  able  to  make  this  subject  somewhat  more 
intelligible  by  stating  the  rules  of  law  more  in  detail,  in  regard 
to  different  estates  compelled  to  contribute  to  the  payment  of 
debts  where  a  deficiency  of  assets  occurs. 


*^  2  Jarman,  548 ;  Galton  v.  Hancock,  2  Atk.  4S0,  where  Lord  Hardwidbe 
examines  the  subject  with  great  thoroughness,  and  first  came  to  the  conclusion 
that  the  devisee  could  not  chka.  to  have  the  encumbrance  upon  his  estate  paid 
out  of  real  estate  descended  to  the  heir ;  but  on  further  review  of  the  author- 
ities he  was  clear  that  the  law  was  settled  otherwise  in  the  times  of  Lord  Nol- 
Hnffham,  Popley  v.  Popley,  2  Ch.  Ca.  84 ;  s.  c.  nom.  Pockley  p.  Pocklej,  1 
Vem.  36.  In  this  case  the  testator  gave  express  direction  that  the  mortgage 
upon  his  estate,  which  was  not  his  own  proper  debt,  should  be  paid  out  of  his 
personal  estate,  and  the  court  held  that  entitled  the  devisee  to  exoneration,  but 
that  without  that  no  such  clsum  could  be  muntained. 

It  is  here  said,  that  the  purchase  of  an  equity  of  redemption  entitles  the  party 
to  hold  the  land  subject  to  the  debt,  and  is  equivalent  to  « the  purchase  of  the 
land  subject  to  the  debt  due  upon  the  mortgage,"  and  that  such  debt  can  never 
charge  the  person  of  the  purchaser,  or  become  his  own  proper  debt  But  his 
having  given  express  direction  in  his  will,  and  got  the  "  mortgage  so  transferred 
as  to  protect  his  purchase,"  it  was  considered  the  devisee  was  entitled  to  exon- 
eration. 

«  2  Br.  Ch.  C.  257. 

»  8  Vesey,  295. 


§  74.]  ADMINISTRATION  AND  MARSHALLING  OF  ASSETS.  865 

(1.)  The  personal  estate  is  the  natural  and  the  primary  fund 
for  the  payment  of  debts,  and  this  will  be  first  applied  until 
exhausted,  unless  there  is  an  express  provision  in  the  will  that 
the  debts  shall  be  paid  in  whole  or  in  part,  out  of  some  par- 
ticular fund  specially  provided  and  set  apart  for  that  purpose.^ 

(2.)  The  fund  liable  to  the  payment  of  debts  next  in  order, 
is  that  portion  of  the  real  estate  specially  set  apart  by  the  will 
for  the  payment  of  debts.^  But  to  produce  this  effect  the  will 
must  go  beyond  a  mere  charge  for  the  payment  of  debts,  as 
where  lands  are  devised  ^^  subject  to  the  payment  of  all  the  tes- 
tator's just  debts."  The  will  must  create  a  particular  fund  for 
the  payment  of  debts.  As  expressed  by  Lord  Alvanley :  ^  "  The 
question  whether  the  descended  estate  is  liable  before  those 
devised,  depends  entirely  upon  this  point,  whether  there  is  a 
specific  gift  of  any  part  of  the  estate  for  the  purpose  of  paying 
the  debts  ;  or  whether  it  is  only  a  general  charge  for  that  purpose. 
For  upon  the  doctrine  that  is  very  fully  laid  down  by  Lord 
TkurhWy  in  Donne  v.  Lewis,^  there  is  no  doubt  of  the  manner 
in  which  the  estate  of  the  testator  is  to  be  applied  in  discharging 


"  Gore  V,  Brazier,  3  Mass.  R.  523,  536 ;  Dean  v.  Dean,  id.  25S  ;  Drinkwater 
V,  Drinkwater,  4  Mass.  R.  354 ;  Hawley  t;.  James,  5  Paige,  SIS ;  McKay  v. 
Green,  8  Johns.  Ch.  56;  Livingston  v.  Newkirk,  id.  312;  1  Story,  £q.  Jur. 
§  578  ;  4  Kent,  Comm.  420. 

"  4  Kent,  Comm.  421 ;  2  Jarman,  392. 

"  Manning  v.  Spooner,  3  Vesey,  114. 

'  2  Brown's  Ch.  C.  257.  Lord  Thurlow,  with  his  characteristic  point,  here 
defines  the  rule  thus :  *'  The  question  then  will  always  be  this,  and  the  only  one 
that  can  reconcile  all  the  cases,  —  Are  the  terms  of  the  will  only  a  general  indi- 
cation that  the  testator  means  to  subject  his  property  to  his  debts,  and  not  to  be 
a  knave,  as  many  of  the  cases  treat  the  man  who  does  not ;  or  does  he  mean 
more,  and  to  make  a  particular  provision  for  the  purpose  ?  "  The  earlier  cases 
are  here  reviewed  with  great  thoroughness  by  his  lordship,  and  it  is  very  clearly 
shown  that  the  rule  is  not  based  upon  the  proper  principle  of  the  intention  of  the 
testator,  but  upon  a  merely  arbitrary  and  artificial  distinction ;  but  that  it  is  too 
clearly  settled  to  be  questioned.  Davis  v.  Topp,  1  Br.  C.  C.  524;  Powis  v. 
Corbet,  3  Atk.  556 ;  Wride  v.  Clark,  in  note  to  Donne  v,  Lewis. 

PABT  II.  73 


tg- 


866        ADMIKISTBATION  AND  MARSHALLING  OF  ASSETS.      [CHAP.  XVm. 

his  debts.''  His  lordship  further  adds,  in  his  classification  of 
assets,  that  to  this  effect  the  estate  must  be  particularly  deTised, 
for  the  purpose  of  the  payment  of  debts,  and  for  that  purpose 
only.  Lord  Eldon^  in  Milnes  v.  Slater,^  thus  defines  the  rule : 
^'  Where  a  will,  going  beyond  a  mere  charge,  creates  a  particu- 
lar fund  for  the  payment  of  debts,  that  fund  shall  be  first  ap- 
plied in  exoneration  of  descended  estates,  whether  acquired  after 
the  date  of  the  will  or  not ;  but  a  mere  charge  upon  a  devised 
estate  will  not  protect  an  estate  descended  from  being  first 
applied."  And  he  subsequently  adds :  ^^  The  rule  must  be  con- 
sidered as  settled  that,  if  there  be  a  real  fund  created  *for  the 
discharge  of  debts,  that  will  be  to  be  applied  first,  when  the 
question  arises  between  the  heir  and  deyisee,  either  as  to  estates 
which  the  derisor  had  at  the  time,  or  which  were  organized 
afterwards."  And  it  has  been  decided  that  it  will  make  no  dif- 
ference that  the  estate  derised  is  equitable  assets,  and  that 
descended  is  legal  assets.^  The  rule  is  thus  laid  down  in 
Davies  v.  Topp :  ^  '^  The  testator  devised  certain  estates,  sub- 
ject to  a  general  charge  for  payment  of  debts ;  he  afterwards 
purchased  another  estate  which  descended ;  this  shall  exonerate 
the  devised  estate,  if  the  personal  estate  be  insufficient  to  pay 
the  debts."  "  It  seems  singular,"  as  said  by  Lord  Eldon^ 
^^  that  a  will,  creating  a  rule  of  distribution  with  reference  to  the 
present  circumstances  of  the  devisor,  shall  be  taken  to  create  a 
rule  of  distribution  which  commences  afterwards,  and  which 
nine  times  in  ten  he  does  not  contemplate."  But  it  is  to  be  re- 
membered, in  extenuation  of  this  apparent  inconsistency,  tliat 
the  language  of  the  will  is  continued  as  ambulatory  during  the 
whole  future  life  of  the  testator,  and  as  speaking  his  purpose 
and  direction,  in  regard  to  the  final  disposition  of  his  worldly 
effects,  at  the  last  moment  of  his  conscious  existence.    So  that, 

« 

^  Lord  Eldon,  in  Milnes  v.  Slater,  ante,  n.  23. 

»  1  Br.  C.  C.  524. 

*^  Milnes  t^.  Slater,  8  Yesey,  295,  SOS,  304. 
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although  if  the  subject  were  new,  we  might  agree  with  those  who 
think  that  the  mere  charge  of  the  devised  estate,  with  the  payment 
of  debts,  ought  ordinarily  to  be  regarded  as  sufficient  to  create 
the  basis  of  holding  such  estate  liable,  before  an  estate  in  regard 
to  which  no  such  intention  had  been  expressed  by  the  testator ; 
it  is  not  very  apparent  why  the  circumstance  of  the  descended 
estate  being  subsequently  acquired,  should  make  the  case  stronger 
in  favor  of  the  heir,  or  why  the  converse  of  making  a  special  ap- 

• 

propriation  of  an  estate  to  the  payment  of  debts  should  be  weak- 
ened by  the  fact  that  the  descended  estates,  which  are  to  be  ex- 
onerated by  the  estate  specially  appropriated  to  the  purpose  of 
paying  debts,  were  acquired  subsequent  to  the  execution  of  the 
will.  All  arguments,  as  to  the  intention  of  the  testator,  deriva- 
ble from  the  state  of  his  property  at  the  date  of  the  will,  seem 
to  be  fully  answered  by  the  fact  that  the  testator,  by  suffering 
his  will  to  remain  unaltered,  is,  in  contemplation  of  law, 
supposed  to  repeat  its  language,  as  his  continued  direction, 
in  regard  to  the  final  disposition  of  his  worldly  estate,  until 
the  very  moment  of  his  departure  out  of  this  life.  The  rule  is 
tlius  laid  down  by  Lord  Eldon^  in  another  case :  ^  "  The  first 
fund  applicable  (to  the  payment  of  debts)  is  the  personal  estate, 
not  specifically  bequeathed ;  then  land  devised  for  the  payment 
of  debts  ;  not  merely  charged,  but  devised  or  ordered  to  be  sold." 
And  in  discussing  the  distinction  adverted  to,  between  a  mere 
charge  of  debts'upon  real  estate,  and  the  setting  apart  a  specific 
fund  for  that  purpose,  his  lordship  places  stress  upon  the  fact 
that  the  testator  goes  so  far  as  to  ^'  propose  the  mode  in  which 
the  debts  are  to  be  paid,"  and  adds,  ^^  it  is  difficult  to  deny  that 
distinction  upon  examining  all  the  cases." 

(8.)  Without  further  discussion  of  the  cases,  we  may  safely 
affirm,  as  the  settled  rule  at  the  present  time,  that  estates  de- 
vised in  general  terms,  or  with  the  mere  general  expression  of 
a  charge  for  the  payment  of  debts,  as  subject  to  the  payment  of 

"  Harmood  v.  Oglander,  S  Yesey,  106. 
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all  my  just  debts,  or  other  equiralent  expressions,  are  not  liable 
to  the  payment  of  debts,  until  after  the  personal  estate,  and  the 
real  estate  descended  to  the  heir,  is  first  exhausted.  Thus  the 
following  classiBcation,  which  is  found  iu  most  of  the  American 
books  upon  the  subject,  will  be  sufficient  for  the  solution  of 
most  qtiestions  arising  in  the  distribution  of  estates.  1.  Per^ 
sonal  estate  not  exempted  expressly  or  by  implication.®  2. 
Lands  specially  devised  and  set  apart  for  the  payment  of  debts. 
3.   Lands  descended.    4.   Lands  specifically  devised.** 


"  Oneal  v.  Mead,  1  P.  Wms.  693.    In  this  case  it  was  held,  that  where  the 
testator  led  his  real  estate  to  descend  to  his  heirs,  encumbered  by  a  mortgage 
created  by  himself,  and  devised  his  leasehold  to  his  wife,  having  no  other  per- 
sonal estate,  that  the  mortgage,  although  the  proper  debt  of  the  testator, 
should  not  be  paid  by  the  personal  estate  specifically  devised.    But  in  Sir  Peter 
Soames  Case,  cited  in  argument  here,  it  was  held  that  the  general  personal  estate 
shall  exonerate  the  real  estate  descended,  as  to  a  mortgage  created  or  adopted 
by  the  testator.    The  same  rule  is  declared  in  Cope  v.  Cope,  2  Salk.  449,  where 
the  personal  assets  are  sufficient  to  pay  all  debts  and  legacies,  otherwise  it  is 
here  held  the  general  legatees  most  be  paid  before  the  mortgage.     See  Mr.  Cox's 
note  to  the  case.    Howell  v.  Price,  1  P.  Wms.  291.    In  this  last  case  the  Chan- 
cellor adopts  the  rule  that  the  personal  estate  devised,  subject  to  debts,  shall 
exonerate  real  estate  descended.    But  this  may  be  regarded,  perhaps,  as  the 
case  of  a  residuary  bequest  which  does  not  stand  in  as  favorable  light  as  that 
of  a  general  legatee.    White  v.  White,  2  Yem.  48.    But  in  Howell  v.  Price,  2 
Vem.  701,  it  was  held  the  personal  estate  could  not  be  applied  to  exonerate 
real  estate  subject  to  a  Webh  mortgage,  there  being  no  covenant  to  pay. 
This  seems  more  consistent  with  the  facts  in  the  case  than  the  report  in  P. 
Wms.,  ante.    But  the  two  reports  may  be  reconciled  by  regarding  the  case  as 
not  finally  disposed  of  in  Vernon,  and  that  the  final  decree  was,  as  stated  in 
P.  Wms.,  and  if  so  it  was  not  in  conformity  with  later  cases.    Johnson  v.  ^Glk- 
sopp,  2  Vern.  112;  Evelyn  v.  Evelyn,  2  P.  Wms.  659;  Lord  Gray  v.  Lady 
Gray,  1  Ch.  Cas.  296 ;  Gower  v.  Mead,  Prec.  in  Ch-  2 ;  1  Story,  £q.  Jur.,S  573  ; 
Hawley  v.  James,  5  Paige,  818. 

"  Adams  v.  Brackett,  6  Met  280 ;  Bateman  v,  Bateman,  1  Atk.  421 ; 
Lanoy  v.  Duke  of  Athol,  2  id.  444 ;  Powis  v.  Corbet,  8  Atk.  556 ;  Ellison  v. 
Airey,  2  Yes.  Sen.  568  ;  Livingston  v.  Kewkirk,  3  Johns.  Ch.  812.  In  this  last 
case  the  order  of  marshalling  assets  is  thus  declared  by  the  Chancellor,  Kent- 
1.  The  general  personal  estate.    2.  Estates  specifically  and  expressly  devised 
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(4.)  The  subject  of  marshalling  assets  in  the  administration 
of  the  estates  of  deceased  persons  is  very  extensively  discussed 
by  the  most  thorough  master  of  equity  law  which  America  has 
produced,  in  an  important  case  decided  many  years  since,  and 
which  has  been  ever  since  regarded  as  of  binding  authority 
upon  that  subject  in  all  the  courts  of  the  country  where  similar 
questions  have  arisen.*^    The  following  points  were  here  ex- 


for  the  pajment  of  debts,  and  ibr  that  purpose  only.  8.  Estates  descended.  4. 
Estates  specifically  devised,  though  charged  generally  with  the  payment  of 
debts. 

Real  estate  is  not  liable  to  contribute  to  make  up  any  deficiency  in  the  per- 
sonalty for  the  payment  of  legacies.  Hayes  v.  Seaver,  7  Greenl.  237;  Humes 
V.  Wood,  8  Pick.  478.  The  order  of  marshalling  assets  is  extensively  discussed 
in  Hays,  Executor,  v.  Jackson,  6  Mass.  R.  149,  151,  where  the  order  is  given 
much  as  hereinbefore  stated.  In  Hubbell  v,  Hubbell,  9  Pick.  561,  the  court  say 
lands  specifically  devised  are  not  liable  to  be  sold  for  the  payment  of  specific 
legacies,  or  for  the  payment  of  debts,  in  order  to  enable  the  executor  to  deliver 
chattels  specifically  bequeathed. 

But  where  a  legacy  is  made  a  charge  upon  the  land  devised,  the  land  is  the 
fund  for  the  payment  of  the  legacy,  and  the  personalty  is  thereby  exempt. 
Holliday  v.  Summerville,  3  Penn.  R.  533 ;  Ward  v.  Ward,  15  Pick.  511.  No  par- 
ticular form  of  disclaimer  of  a  devise,  with  chai^,  is  requisite  in  order  to  pre- 
vent any  personal  obligation  attaching  to  the  devisee.  It  is  sufficient  that  he  do 
not  accept  the  devise.    lb. 

Devise  of  half  the  testator's  estate  to  one  of  his  children,  and  the  rest  to  his 
other  children.  Held,  the  first  half  not  chargeable  with  debts.  Shorr  v.  Mc- 
Cameron,  11  S.  &  R.  252.  A  mere  charge  or  direction  to  the  devisee  to  pay 
money  to  another  does  not  create  a  charge  upon  the  estate,  but  only  a  personal 
duty  upon  the  devisee.    Fox  v,  Phelps,  17  Wend.  398  ;  B.  c.  20  id.  437. 

**  Livingston  v,  Newkirk,  8  Johns.  Ch.  812,  The  learned  Chancellor  here 
says,  that  the  general  and  natural  Order  of  marshalling  assets  for  the  payment 
of  debts  is:  1.  The  personal  estate;  2.  Lands  descended;  3.  Lands  devised. 
Lord  ThuHoWf  in  the  discussion  of  Donne  v.  Lewis,  2  Br.  C.  C.  257,  thus 
classifies  the  order:  1.  The  general  personal  estate;  2.  Ordinarily  speaking, 
estates  devised  ybr  the  payment  of  debts ;  8.  Estates  descended ;  4.  Estates  spe- 
cifically devised,  even  though  they  are  generally  chained  with  the  payment  of 
debts.  This  subject  is  next  brought  before  Lord  Aloatdeyj  in  Manning  r. 
Spooner,  8  Vesey,  114,  where  the  authorities  are  again  very  extensively  re- 
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pressly  decided :  After-acquired  lands  do  not  pass  by  the  vill, 
unless  there  is  some  statutory  provision  to  control  the  matter, 
as  thera  is  at  present  in  England  and  in  most  of  the  American 
states.  An  equitable  interest  in  land,  founded  on  a  contract  of 
purchase,  will  pass  by  a  subsequent  devise,  and  if  there  be  no 
devise,  it  will  descend  to  the  heir,  and  the  executor  must  pay 
the  purchase-money  for  the  benefit  of  the  heir. 

19.  If  the  executor  or  administrator  pay  debts  out  of  his 
own  estate  to  the  value  of  the  assets  in  his  hands,  he  may 
apply  these  assets  to  reimburse  himself,  and  by  such  election 
the  assets  become  his  own  property.  If  an  executor  be  directed 
to  sell  land,  it  seems  that  he  cannot  retain  it  as  he  may  personal 
assets.  But  if  he  have  paid  debts  to  the  value  of  such  land, 
he  may  sell  the  land  and  retain  the  proceeds  for  his  indemnity. 
Lord  Alvanley  here  adopts  the  same  classification  in  regard  to 
the  order  of  marshalling  assets  in  the  payment  of  debts  as  that 
already  stated  in  the  case  of  Livingston  t;.  Newkirk,  ante,  note 
33.  Lord  Eldon^  although  often  expressing  doubts  and  difficul- 
ties with  the  earlier  cases,  did  not  dissent  from  or  qualify  them, 
OS  we  have  already  seen ;  and  such  is  the  result  to  which  the 
learned  Chancellor  comes  in  the  case  last  named.  Hence  we 
may  now  safely  conclude  that  is  the  settled  law  upon  the  sub- 
ject of  marshalling  assets  for  the  payment  of  debts. 

20.  The  most  obvious,  and  the  chief  reason,  why  descended 
estates  have  been  held  liable  before  devised  estates,  is,  that 
every  devise  of  real  estate  is  regarded  as  specific,  and  this  will 
be  so  regarded,  althotigh  the  devise  be  contained  in  a  general 
clause  in  the  will,  or  even  where  it  comes  under  the  general 
words,  "  all  the  residue  of  my  estate,  real  and  personal."*    The 

viewed.  The  conclusion  to  which  this  able  and  learned  equity  judge  came  was, 
that  the  priority  of  the  liability  of  devised  estates  to  descended  estates  depended 
upon  there  being  a  specific  gift  of  any  part  of  the  estate  for  the  purpose  of 
paying  debts,  and  not  a  mere  general  charge. 

•*  Forrester  v.  Lord  Leigh,  Amb.  171;  Keeling  v.  Brown,  5  Vesey,  S5S ; 
Milnes  v.  Slater,  8  Vesey,  295,  SOS  ;  Mirehouse  v.  Scaife,  2  My.  &  Cr.  695.  But 
this  o^ly  extends  to  the  case  of  countries  where  the  testates  can  only  dispose  by 
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authorities  are  here  so  elaborately  discussed,  that  a  brief  outline 
of  the  results  will  be  valuable  to  be  here  presented. 

21.  Tlie  question  arose  here  between  general  pecuniary  leg- 
atees and  the  residuary  legatee  of  the  real  estate,  under  the  law 
as  it  stood  before  the  late  English  statute.  In  examining  the 
authorities,  the  Lord  Chancellor  considered  that  Hanby  v.  Rob- 
erts ^  turned  on  the  rule  established  in  the  earlier  cases.^  This 
rule  is  thus  very  distinctly  stated,  in  Bligh  v.  The  Earl  of  Darn- 
ley  :  one  by  will  gives  several  legacies,  some  charged  on  real 
estate  and  others  not ;  if  the  personal  estate  proves  not  sufficient 
to  pay  all  the  legacies  charged  on  the  real  estate,  they  shall  be  paid 
thereout ;  and  if  they  have  been  paid  out  of  the  personal  estate, 
the  other  legacies  as  to  so  much  shall  stand  in  their  place  upon 
the  land. 

22.  We  see  no  reason  to  doubt  this  as  the  existing  rule  of 
law  upon  that  point.  And  the  question  in  regard  to  what  lan- 
guage shall  be  sufficient  to  charge  pecuniary  legacies  upon  real 
estate  must  depend  upon  intent.  It  is  held  that  where  the  will 
charges  legacies  generally  upon  land,  as  by  devising  the  land  to 
one,  after  payment  of  debts  and  legacies,  this  will  extend  not 
only  to  legacies  given  by  the  Will,  but  to  those  given  by  any 
after  codicil.®  But  where  the  charge  is  only  to  pay  the  legacies 
"  hereby  given,"  it  will  not  extend  to  legacies  given  in  a  codicil 
not  executed  so  as  to  charge  lands.^    And  the  early  case^ 

will  of  such  real  estate  as  he  is  seised  of  at  the  date  of  his  will,  and  not  where,  as 
by  the  recent  English  statute,  and  those  of  most  of  the  American  states,  one  may 
dispose  of  all  his  real  estate  at  the  time  of  his  decease,  although  acquired  sub- 
sequent to  the  date  of  the  will.  In  such  cases,  the  residuary  clause  in  the  will 
operating  upon  subsequently  acquired  lands,  no  devise  of  real  estate  will  be 
regarded  as  specific,  unless  it  contains  a  description  of  the  estate  sufficient  to 
enable  the  devisee  to  identify  the  same. 
«  Amb.  127. 

*  Bligh  V.  Earl  of  Damley,  2  P.  Wms.  619 ;  Masters  ».  Masters,  1  P.  Wms. 
421,  and  which  is  recognized  in  Bonner  t;.  Bonner,  18  Yesey,  379. 

*  Hannis  v.  Packer,  Amb.  556. 

*  Bonner  v.  Bonner,  13  Vesey,  379;  ante,  pt.  I,  §  22. 
^  Gower  v.  Mead,  Prec.  in  Ch.  2. 
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where  it  is  held,  that  upon  a  general  devise  of  land  upon  con- 
dition that  the  devisee,  within  two  months  after  the  death  of 
the  testator,  pay  the  debts  and  the  legacies  within  three  months, 
and  make  no  disposition  of  the  personal  estate,  that  shall,  be 
first  applied,  in  case  of  the  real  estate  devised,  so  far  as  it  will 
go,  seems  to  rest  upon  sound  principle,  although  sometimes 
questioned. 

23.  Where  the  devise  of  the  personal  estate,  and  also  of  the 
real,  is  specific,  both  must  contribute  to  the  payment  of  debts 
pro  rata.^^  And  it  seems  that  where  the  legacy  is  general,  and 
the  payment  out  of  personalty  is  disappointed  by  the  devise  of 
real  estate  subject  to  a  mortgage  by  a  former  owner,  and  the  mort- 
gagee going  against  the  personal  estate  for  the  payment,  that  the 
legatee  may  stand  in  the  place  of  the  mortgagee,  but  not  where 
the  personalty  is  absorbed  by  the  payment  of  specialty  debts.^ 
Lord  Hardwicke  here  refused  to  marshal  the  assets  in  favor  of 
pecuniary  legatees,  so  as  to  throw  the  debts  upon  the  real  estate 
devised  in  the  residuary  clause  of  the  will,  saying  that  every 
devise  of  land  is  specific,  as  no  more  passes-  by  the  will  than  the 
testator  has  at  the  time.  The  same  rule  is  maintained  in  Scott 
V.  Scott,^  and  seems  to  be  favored  in  Heme  v.  Meyrick.^  And 
the  same  point  is  decided  in  a  later  case,^  where  Lord  Maccles- 


"  Long  V,  Short,  1  P.  Wms.  408.  Bat  it  is  laid  here  by  way  of  supposition, 
"  if  the  devise  to  A "  [of  the  estate  in  fee]  "  had  been  of  all  the  rest  of  his 
estate,  then  A  should  have  paid  the  debts.**  And  this  is  argued  by  Lord  CoUenr 
homy  in  Mirehouse  v,  Scaife,*  as  the  established  rule  of  law  at  the  present 
day. 

^  Forrester  v.  Lord  Leigh,  Amb.  171.  The  general  doctrine  is  here  fully 
recognized,  that  a  mortgage  upon  land  devised  created  by  a  former  owner  is 
not  entitled  to  be  exonerated  out  of  the  personal  estate.  The  Lord  Chancellor 
says  here :  ^^  A  mortgage  is  a  lien  and  an  estate  in  the  land.  By  devise  of  land 
mortgaged  nothing  passes  in  point  of  law  but  the  equity  of  redemption^  if  it  is  a 
mortgage  in  fee."    See  also  Powell  v.  Bobins,  7  Yesey,  209. 

*  Amb.  883. 

^  1  P.  Wms.  201.  Bat  it  is  here  said  it  would  be  otherwise  if  the  land  had 
descended  to  the  heir,  instead  of  being  specifically  devised  in  tail. 

»  Clifton  V.  Burt,  1  P.  Wms.  678. 
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field  said  :  "  Every  devise  of  land  is  a  specific  legacy,  and  shall 
not  be  broken  in  upon^  or  made  to  contribute  towards  a  pecu- 
niary legacy." 

24.  But  it  was  finally  determined  in  the  House  of  Lords,^ 
that  as  between  a  residuary  devisee  and  a  specific  devisee,  that 
the  former  should  first  be  made  to  contribute  to  the  payment  of 
general  pecuniary  legacies  charged  upon  all  the  estate  gener- 
ally. The  case  came  tip  from  the  decision  of  the  Court  of 
Exchequer,  where  it  had  been  decided  that  there  was  no  differ- 
ence between  the  two,  inasmuch  as  both  were  equally  specific. 
But  the  House  of  Lords,  upon  the  concurrence  of  opinion  be- 
tween Lords  Eldon  and  Redesdale^  who  appear  to  have  been 
consulted,  came  to  a  different  conclusion,  upon  the  ground  obvi- 
ously of  an  apparent  difference  in  the  expressed  purpose  of  the 
testator.  Lord  Manners  is  reported  to  have  said  on  this  occa- 
sion :  "  By  the  general  rule,  a  specific  devisee  or  specific  legatee 
shall  not  contribute  to  make  good  a  pecuniary  legacy ;  but  there 
can  be  no  such  rule  applicable  to  a  residue.''  Lord  Oottenham 
here  insists  that  this  rule  must  be  received  with  some  qualifica- 
tion. For  where  the  will  enumerates  all  the  testator's  property, 
and  then  gives  certain  specified  articles  or  estates  to  one  or 
more  legatees  or  devisees,  and  the  remainder  to  another,  the 
latter  bequest  is  as  specific  as  the  former.  And  he  furthef 
argues,  very  justly,  that  there  can  be  no  difiereuce  between 
giving  real  estate  by  such  general  terms  as  *^  all  my  land  "  in 
such  a  town  or  county,  and  the  residue  of  my  real  estate,  em- 
bracing precisely  the  same  thing. 

25.  In  a  decision  by  Sir  John  Romilly^  M.  B.,  in  a  very  late 
case,^^  that  experienced  and  learned  judge  thus  sums  up  the 
law': 

**The  general  principle  to  be  deduced  from  the  cases  was, 
that  a  testator,  knowing  that  his  personal  estate  was  the  primary 

*  Spong  V,  Spong,  3  Bligh,  n.  s.  84. 
'  Ion  V.  Ashton,  6  Jar.  K.  0.  879. 
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unless  the  testator  or  his  ancestor  bad  rendered  himself  person- 
ally liable  therefor." 

28.  But  it  is  not  sufficient  to  make  the  encumbrance  a  charge 
upon  the  personal  estate,  that  th^  devisor  or  ancestor  might  have 
beeu  compelled  to  pay  the  same,  as  between  himself  and  the 
original  debtor  creating  the  charge*^  For  that  is  always  the 
case  as  between  the  grantor  and  grantee  of  an  encumbered 
estate.^  To  have  this  effect  the  devisor  or  ancestor  must  have 
assumed  the  debt  as  between  himself  and  the  creditor  la  the 
encumbrance ;  and  it  will  not  be  sufficieat  that  he  has  entered 
into  a  bond  or  covenant  with  the  debtor  to  see  him  harmless  ia 
regard  to  it.^  The  rule  is  thus  expressed  by  the  most  distin- 
guished of  the  American  chancellors  :  ^  '^  As  to  other  acts  of 
the  purchaser  in  his  lifetime,  in  order  to  charge  his  personal 
estate  as  the  primary  fund,  he  must  make  himself,  by  contract, 
personally  and  directly  liable  at  law  for  the  debt  to  the  owner 
of  the  encumbrance ;  and  even  a  covenant  or  bond  for  the  pur^ 
pose  will  not  be  sufficient  unless  accompanied  with  circum- 
stances showing  a  decided  ifUention  to  make  thereby  the  debt 
personally  his  own." 

29.  In  England  and  in  the  State  of  New  York  this  matt^ 
has  been  made  the  occasion  of  statutory  provisions,^  by  which 
all  encumbrances  upon  land  descended  or  devised  are  made  a 
primary  charge  upon  the  lands,  and  not  entitled  to  exoneration 
out  of  the  personal  estate,  unless  in  the  case  of  a  will  there 
shall  be  some  ^^  expression  of  an  intention  "  to  Uiat  effect,  as  it 
is  defined  in  the  English  statute.  In  the  New  York  statute  it 
is  required  to  shift  this  chaise,  that  there  shall  be  an  ''  express 


*  Scott  r.  Beecher,  5  Mad.  96. 

»  Campbell  v.  Shram«  S  Watts,  60 ;  Trevor  v.  P^kinB,  5  Whart  244. 

*  Iw^^id^:!!  r.  Tweddell,  2  Br.  C.  C.  101, 152 ;  Batler  v.  Butler,  5  Yesej, 


snb«:Hazxd  v.  Codrington,  3  Johns.  Ch.  229, .25 7,  272. 
'  1  :*  Vk-C  ch.  118 ;  1  New  York  Rev.  Stat  749. 
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direction  in  the  will."  Those  provisions  extend  to  encumbrances 
created  by  the  testator  or  ancestor  as  well  as  others.  This 
question  came  recently  before  the  English  courts  of  equity,  in  a 
case^  where  tlie  encumbrance  was  the  proper  debt  of  the  tes- 
tator, and  he  had  directed  his  executor  to  pay  all  his  debts. 
The  Yice-Chancellor,  Stnartj  held  this  a  sufficient  ^^  expression 
of  an  intention  "  to  exonerate  the  land.  But  the  decree  was 
reversed  on  appeal,  by  the  Lord  Chancellor  Campbell^  upon  the 
ground  that  such  formal  provisions  in  a  will  were  not  sufficient 
ground  for  changing  the  order  of  assets  in  the  settlements  of 
estates. 

80.  The  expression  of  intention  which  shall  be  sufficient  to 
control  the  general  intendment  to  the  law,  in  regard  to  what  fund 
is  liable  to  the  exoneration  of  an  encumbrance  upon  land  devised 
or  descended,  has  been  variously  interpreted  at  different  periods 
and  by  different  courts.  It  was  at  one  time  held  that  it  re- 
quired an  express  declaration  to  that  effect.^  But  that  rule  has 
since  been  relaxed ;  and  it  is  now  held,  that  if  a  manifest  inten. 
tion  to  that  effect  appears  upon  the  face  of  the  will,  it  should 
have  the  same  effect.^  The  Master  of  the  Rolls,  Sir  William 
Grants  thus  expresses  the  rule,  in  the  last  case :  "  There  is  no 
reason  whatever,  either  of  justice  or  convenience,  to  induce  me 
to  depart  from  tlie  rule  laid  down  by  Lord  Thurlow^  in  The  Duke 
of  Ancaster  v.  Mayer ,^*  requiring  that,  in  order  to  exonerate  the 
personal  estate,  tliere  shall  be  either  express  words,  or  a  plain 
indication  of  that  intention.  Indeed,  I  wish  that  the  rule  had 
been  still  more  strict,  and  that  nothing  but  express  words  had 
been  permitted  to  alter  the  course  and  order  of  the  law.     Origi- 

"  Woolstencraft  u.  Same,  6  Jur.  n.  s.  846 ;  s.  a  1170. 

"*  Fereyes  v,  Robertson,  Bunb.  301. 

••  Watson  ».  Brickwood,  9  Vesey,  447,  452. 

•^  1  Br.  C.  C.  454.  In  BooUe  v.  Blundell,  1  Mer.  193,  it  is  said,  the  will 
must  contain  express  words  for  that  purpose,  or  a  clearly  manifested  intention : 
a  declaration  plain,  a  necessary  inference,  tantamount  to  express  words. 

PART  II.  74 
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nally  the  rulo  was  so.  I  find  Lord  Nottit^ham^  in  his  manu- 
scripts in  Popham  v.  Bamfield,  expresses  himself  tlius :  ^  The 
law  charges  the  debts  upon  the  personal  estate,  and  nothing 
can  discharge  it  but  exclusive  and  expressly  negative  words ; 
whether  in  the  case  of  hseres  factus,  or  hares  natus.'  The  bur* 
den  of  proof  is  always,  of  course,  upon  the  party  claiming  to 
change  the  order  of  the  law.®  And  this  expression  of  intention 
to  change  the  order  of  the  law  must  arise  from  the  will  and  not 
from  extrinsic  evidence."  ® 

31.  The  same  rule  prevails  in  most  of  the  American  states. 
A  learned  writer^  thus  sums  up  the  law  upon  this  point  with 
reference  to  mortgage  debts  upon  land  devised,  but  which  were 
upon  it  when  purchased  by  the  testator  r  ^^  The  weight  of  au- 
thority would  therefore  unquestionably  seem  to  be  that  the 
personal  estate  will  not  be  primarily  liable  unless  the  testator 
has  not  merely  made  himself  answerable  for  the  payment  of 
the  mortgage,  but  has  made  the  debt  directly  and  absolutely 
his  own ;  or  has  in  some  other  way  manifested  an  intention 
to  throw  the  burden  on  the  personalty  in  ease  of  the  land.''  ® 
The  only  cases  which  have  attempted  to  vindicate  a  difierent 
view,  are  limited  to  three  states,  in  which  chancery  law,  not 
having  formed  a  distinct  branch  of  judicial  administration,  the 
principles  of  law  and  equity  are  to  some  extent  intermingled.^ 

^  Whieldon  v.  Spode,  15  Beav.  587;  Lord  v.  Wightwick,  1  Drew.  576. 

•■  Tait  V.  Lord  North  wick,  4  Vesey,  SI  6. 

**  Judge  Hare^  1  Lead.  Cas.  in  Equity ;  Duke  of  Ancaster  v.  Mayer,  505, 
Am.  note. 

^  Eeyzey'8  Case,  9  S.  &  R  S71 ;  Halsey  v.  Keed,  9  Paige,  446. 

*  Hofifs  Appeal,  24  Penn.  St  200 ;  Mitchell  r.  Mitchell,  S  Md.  Ch.  Deciaons, 
71  ;  Thompson  v,  Thompson,  4  Ohio,  N.  s.  888. 


CHAPTER   XIX. 

ALLOWANCES  TO  THE  PERSONAL  REPRESENTATIVE,  AND 

FINAL  ACCOUNT. 

1.  The  personal  representative  is  responsible  for  the  estate  to  the  same  extent  as 

other  trustees. 
%.  Moneys  deposited  in  bank,  not  at  his  risk  unless  mingled  with  his  own. 

3.  Bat  if  there  be  any  improper  dealing  with  such  moneys,  good  fidth  will  be  no 

excuse. 
Illnstration  of  the  point  by  Lord  Cottenham,  Chancellor. 

4.  Specification  of  nameroas  instances  of  the  defaalt  of  such  trustees,  and  the 

contrary. 

5.  Are  not  responsible  for  interest  unless  they  hare,  or  ought  to  have  reoeired  it 

6.  Where  the  trustee  puts  the  money  to  his  own  use  he  will  be  subjected  to  com- 

pound interest 
n«  11.  Summary  of  the  decisions  as  to  the  payment  of  interest  by  the  executor 
or  administrator. 

7.  And  if  he  realizes  profit  beyond  that  he  must  account  for  the  whole. 

8.  The  cestui  que  trust  may  follow  the  fund  into  the  hands  of  third  parties.    Rate 

of  interest 

9.  Trustee  sometimes  excused  from  paying  interest,  if  acting  under  bon4  fide 

mistake. 

10.  And  the  trustee,  where  he  adventures  the  trust-fund,  is  responsible  for  all  con« 

sequences,  good  or  bad. 

11.  Personal  representative  cannot  make  any  bargain,  afflicting  the  estate,  for  his 

own  advantage. 

1 2.  Statement  of  the  law,  as  to  the  responsibility  of  trustees,  by  Walworth,  Chan- 

cellor. 
18.  In  New  York  the  personal  representative  is  allowed  a  reasonable  time  without 
paying  interest. 

14.  The  personal  representative  entitled  to  interest  on  necessary  advances  for  the 

estate. 

15.  Circumstances  under  which  the  personal  representative  is  chai]geable  with  in- 

terest 

16.  The  executor  not  chargeable  with  interest  where  the  cestui  que  trust  unreasonably 

delays  his  daim. 
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17.  The  role  as  stated  by  Chief  Justice  Williams,  of  Vermont. 

18.  The  rale  as  laid  down  in  Connecticat,  and  by  Mr.  Jastice  McLean. 

j  19.  and  n.  40.  The  mle  of  the  English  law  in  regard  to  compensation  to  trustees  for 

personal  services.    Not  allowed  there. 
!  20.   Nothing  allowed  tmstees  in  England  by  way  of  commissions. 

I  21.  In  the  Colonies  a  different  mle  prevails  as  matter  of  necessity. 

i  22.  The  American  conrts  hare  attempted  to  adapt  the  law  to  circumstances. 

23.  In  New  York  a  commission  of  fire  per  cent  is  allowed  on  all  moneys  reeeired  and 
paid  out. 

24.  The  same  rule  has  been  extensively  adopted  in  other  states. 

25.  26.  The  adjudications  of  the  probate  conrts  npon  the  accounts  of  execntors  and 
administrators  conclusive  upon  all  matters  directly  adjudicated. 

§  75.  1.  It  will  be  conyenient  first  to  consider  the  extent  of 
the  responsibility  of  the  executor  or  administrator,  for  the  pres- 
ervation of  the  estate  of  the  decedent.  He  is  liable  only  for 
want  of  due  care  and  watchfulness,  and  reasonable  skill  and 
prudence.  And  the  extent  of  such  care  and  skill  will  be  the 
same  as  that  of  ordinary  bailees  for  hire,  that  which  prudent 
men  exercise  in  the  conduct  of  their  own  affairs.^ 

2.  Hence  the  personal  representative  is  not,  in  the  absence  of 
all  want  of  due  care  and  watchfulness,  to  be  held  responsible  for 
the  loss  of  money  belonging  to  the  estate  which  is  deposited  in 
a  bank  of  good  repute,  in  the  official  name  of  such  representa- 
tive.^ But  it  is  otherwise,  where  the  moneys  of  the  estate  are 
mingled  in  the  same  account  with  the  private  funds  of  the  ex- 
ecutor or  administrator.^ 

3.  The  matter  is  thus  stated  by  Lord  CoUenham :  *  "  It  will  be 
found  to  be  the  result  of  all  the  best  authorities  upon  the  sub- 
ject, that  although  a  personal  representative,  acting  strictly  within 
the  line  of  his  duty,  and  exercising  reasonable  care  and  diligence, 

*  Briggs  V,  Taylor,  28  Vt  R.  180,  183-  187,  where  we  have  cited  the  author- 
ities to  some  extent.    Best^  Ch.  J.,  in  Batsou  v.  Donovan,  4  B.  &  Aid.  21,  82. 

'  Swinfen  v.  Swinfen,  29  Beav.  211. 

•  2  Story,  Eq.  Jur.  §  1270 ;  Massey  v.  Banner,  4  Mad.  413,  416,  417 ;  Free- 
man V.  Fairlie,  3  Mer.  29  ;  Clarke  v.  Tipping,  9  Beav.  284. 

♦  Clough  V,  Bond,  3  My.  &  Cr.  490,  496. 
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will  not  be  responsible  for  the  failure  or  depreciation  of  the  fund, 
in  which  any  part  of  the  estate  may  be  invested,  or  for  the  in- 
solvency or  misconduct  of  any  person  who  may  have  possessed 
it ;  yet  if  that  line  of  duty  is  not  strictly  pursued,  and  any  part 
of  the  property  be  invested  by  such  personal  representative  in 
funds,  or  upon  securities  not  authorized ;  or  be  put  within  the 
control  of  persons  who  ought  not  to  be  intrusted  with  it,  and  a 
loss  be  thereby  eventually  sustained ;  such  personal  representa- 
tive will  be  liable  to  make  it  good ;  however  unexpected  the 
result,  or  however  little  likely  to  arise  from  the  course  adopted, 
and  however  free  such  conduct  miay  have  been  from  any  improper 
motive." 

4.  "  As  if  he  omit  to  sell  property  when  it  ought  to  be  sold, 
and  it  is  afterwards  lost  without  any  fdult  of  his,  he  is  liable."  ^ 
So  if  he  allows  money  to  remain  upon  personal  security,  which, 
though  safe  at  the  time,  ought  to  be  collected,  and  the  debtor 
afterwards  fails.^  And  the  case  is  regarded  as  still  stronger  if 
the  personal  representative  himself  invest  the  money  upon  im- 
proper or  inadequate  security,  or  ini  an  unauthorized  fund.^  But 
if  the  trustee  is  robbed  of  the  trust-money  without  his  fault,  he 
is  not  responsible,  and  he  may,  in  ordinary  cases,  exonerate  him- 
self by  his  own  oath,  as  he  cannot  commonly  be  expected  to 
produce  any  other  proof.® 

5.  It  seems,  in  general,  that  personal  representatives,  in  com- 
mon  with  other  trustees,  are  not  responsible  for  interest  upon 
moneys  in  their  hands,  unless  they  have  received  it,  or  ought  to 
have  invested  the  funds  so  as  to  have  produced  interest,  or  have 


»  Phillips  v.  Phillips,  Freeman's  Ch.  Ca.  11. 

•  Powell  ».  Evans,  5  Vesey,  889 ;  Tebbs  v.  Carpenter,  1  Mad,  290. 

',  Hancom  v.  Allen,  2  Dick.  498;  Howe  v.  Earl  of  Dartmouth,  7  Yesey,  187; 
Baud  9.  Fardell,  85  Eng.  L.  and  Eq.  228 ;  2  Story,  Eq.  Jur.  1269,  and  cases 
cited. 

"  Morley  t;.  Morley,  2  Ch.  Cas.  2 ;  Knight  v.  Lord  Plimouth,  8  Atk.  480 ; 
Jones  V.  Lewis,  2  Yes.  Sen.  240. 

74* 
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beea  negligent  in  not  applying  it  upon  debts  due  from  the 
estate,  so  as  to  stop  the  accumulation  of  interest.^ 

6.  But  it  seems  that  in  all  cases  where  the  personal  represent- 
ative has  put  the  money  to  his  own  use,  or  let  it  remain  idle^ 
he  shall  be  charged  with  the  lawful  rate  of  interest,  at  the 
very  lowest.^^  And  in  the  former  case  the  courts  of  equity  will 
generally  direct  the  accounts  to  be  made  up  with  annual  rests, 
and  sometimes,  at  shorter  intervals,  so  as  to  charge  the  trustee 
thus  delinquent  with  compound  interest. ^^ 

7.  And  it  seems  to  be  now  regarded  as  settled,  in  the  English 
courts  of  chancery,  that  if  the  trustee  himself  put  the  trust 

*  Danscomb  v,  Danscomb,  1  Johns.  Ch.  50S ;  2  Story,  £q.  Jar.  §  1277,  and 
cases  cited. 

^  Manning  v.  Manning,  1  Johns.  Ch.  527. 

^  Schiefielin  v.  Stewart,  1  Johns.  Ch.  620.  It  is  here  said  the  trustee  is  liable 
for  simple  interest  if  he  negligently  suffer  the  trust-money  to  lie  idle. 

It  is  said  that  where  the  executor  puts  the  money  into  his  own  business,  or 
any  unlawful  adventure,  he  shall  be  presumed  to  have  made  profit  to  the  amoont 
of  the  lawful  rate  of  interest  at  the  lowest,  and  if  he  claims  the  contrary,  it  is 
incumbent  upon  him  to  show  it.  Rocke  v.  Hart,  11  Vesey,  58.  The  cestuis  que 
trust  have  an  option  whether  to  take  the  lawful  interest  or  the  profits.  Burden 
V.  Burden,  cited,  1  Jac.  &  \V.  134.  But  it  is  held  in  Heathcote  v,  Hulme,  1  Jac. 
&  W.  122,  that  in  such  cases  the  cestuis  que  trust  must  elect  to  take  the  lawful 
interest  for  the  whole  term,  or  the  profits  for  the  whole  term,  unless  such  pecu- 
liar circumstances  should  arise  as  might  entitle  them  to  take  profits  for  one  part 
of  the  period  and  interest  for  another. 

And  it  has  been  held  that  where  the  executor  mingles  the  moneys  of  the 
estate  with  his  own,  and  deposits  them  in  one  common  account  with  his  banker 
in  his  own  name,  thus  increasing  his  balances,  and  thereby  gaining  an  additional 
credit,  he  will  be  regarded  as  having  employed  the  money  for  his  own  benefit, 
and  must  account  for  lawful  interest  upon  the  same.  Treves  v,  Townshend,  1 
Br.  C.  C.  384 ;  Rocke  v.  Hart,  supra;  Sutton  v.  Sharp,  1  Russ.  C.  C.  146,  151, 
152 ;  Westover  v.  Chapman,  1  Coll.  177. 

In  two  comparatively  recent  cases  before  Sir  J,  Ramitty,  M.  It,  (Jones  o. 
Foxall,  15  Beav.  388  ;  Williams  v.  Powell,  id.  461,)  the  English  authorities  are 
reviewed,  and  the  rule  declared  as  the  result,  that  if  the  executor  retains  balances 
in  his  hands  which  he  ought  to  have  invested,  the  court  will  charge  him  wiUi 
simple  interest  at  the  rate  of  £4  per  cent  upon  the  same ;  but  if  in  addition  to 
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money  into  bis  own  bosiness,  by  which  he  realized  a  profit  be- 
yond  the  rate  of  interest  which  would  accrue  from  an  invest- 
ment in  government  securities,  the  only  strictly  allowable  in- 
vestments for  trust  fimds  in  that  country,  that  ttie  cestui  que 
trust  is  entitled  to  such  profit.    Thus  where  the  executor  of  a 

deceased  partner  continued  the  business  with  the  other  partners, 

■  ■      '        .... 

this  he  has  been  guilty  of  a  direct  breach  of  trost  in  misapplying  them  to  uses 
not  permissible,  he  shall  be  charged  with  the  highest  rate  of  lawful  interest 

The  English  cases  are  very  numerous  upon  the  subject  of  interest  as  against 
trustees,  and  to  what  extent  compound  interest  may  be  computed,  and  some- 
times whether  a  dhrection  to  make  annual  rests  in  computing  the  account  really 
amoants  to  a  direction  to  cast  compound  interest  In  Heighington  v.  Grant,  5 
My.  &  Cr.  258,  Lord  LangddU  did  not  regard  the  direction  as  authorizing  the 
casting  of  interest  upon  interest,  from  year  to  year.  But  when  the  case  came 
before  Lord  Chancellor  Cottenhamy  he  held  that  the  direction  did  imply  the 
casting  of  compound  interest  in  the  ordinary  mode.  But  Lord  Crantcarthy 
Chancellor,  in  Attorney-General  v.  Alford,  4  DeG.,  M.  &  G.  848,  851,  852,  said 
he  could  not  understand  the  principle  upon  which  the  court  can  proceed  in 
poenam  to  punish  the  executor  for  his  misconduct,  by  making  him  account 
for  more  interest  than  he  had  received.  And  the  conclusion  here  arrived  at  by 
the  learned  judge  is,  that  where  the  executor  has  money  in  his  hands  which 
he  ought  to  invest  and  does  not,  to  charge  him  only  with  the  interest  which  he 
has  received,  or  which  the  court  is  entitled  to  say  he  ought  to  have  received, 
and  which  it  is  thus  fair  to  say  he  did  receive,  and  that  he  is  estopped  from 
saying  he  did  not  receive.  And  his  lordship  here  contends  that  the  misconduct 
of  the  executor  has  nothing  to  do  with  the  amount  of  interest  with  which  he 
shall  be  charged,  unless  it  be  misconduct  affecting  the  amount  of  interest  actu- 
ally received.  And  the  court  here  adopts  the  general  rule  before  stated  as  to 
the  amount  of  interest  for  which  the  executor  is  liable,  L  e.  £4  per  cent,  for 
not  investing  money,  and  £5  per  cent  where  he  had  improperly  used  the 
money. 

It  was  said  in  one  case,  that  ordinarily  the  executor  or  administrator  is  not 
chargeable  with  interest  upon  money  in  his  hands  during  the  first  year,  unless  he 
has  mixed  it  with  his  own  funds  or  otherwise  used  it  to  his  own  advantage.  But 
where  a  portion  of  the  fund  so  mixed  with  his  own  had  been  used  by  him,  and 
he  had  unnecessarily  refrained  from  distribution,  he  was  charged  with  interest 
after  six  months  from  the  death  of  the  testator.  Ogilvie  v.  Ogilvie,  1  Bradf. 
Sur.  Bep.  856 ;  Hasler  v,  Hasler,  id.  248.  See  also  Cooch  v»  Irwin,  7  Ohio, 
K.  s.  22. 
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using  the  tnist  funds,  it  was  held  that  he  was  accountable  per- 
sonally, and  bound  to  pay  over  to  those  entitled  to  the  estate 
all  the  profits  made  in  the  trade,  and  that  the  other  partners 
were  not  necessary  parties  to  the  account ;  ^  thus  virtually  over- 
ruling the  case  of  Simpson  v.  Chapman.^' 

8.  And  if  the  trustee  loan  the  money  to  third  parties,  who 
knew  of  the  breach  of  trust  thus  committed,  the  cestuis  que 
trust  may  follow  the  money  into  their  hands,  and  compel  them  to 
refund  the  same  with  legal  interest.  But  it  is  said,  that  in  such 
cases  the  compensation  for  the  use  of  the  money  will  be  limited 
to  that  stipulated  by  the  borrowers,  provided  that  is  not  less 
than  the  trustee  should  have  realized  by  a  proper  investment.^^ 

9.  But,  as  before  said,  no  trustee  will  in  general  be  held  re- 
sponsible for  interest  upon  the  trust  fund,  unless  he  has  actually 
received  it ;  or  what  is  regarded  much  the  same  thing,  might 
have  received  it,  without  incurring  any  'hazard  in  regard  to  the 
investment.  And  where  the  personal  representative  paid  away 
the  moneys  belonging  to  the  estate,  under  a  bonS.  fide  mistake 
as  to  the  legal  rights  of  the  parties,  the  court  did  not  charge  him 
with  interest  upon  the  amount  ordered  to  be  restored.^^  But 
where  the  administrator  had,  without  reason,  sold  out  stock 
specifically  bequeathed  to  an  infant,  and  retained  the  product, 
after  an  order  for  payment,  he  was  charged  with  compound  in- 
terest.^^ 

10.  And  where  the  executor  carries  on  the  trade  of  the  testa- 
tor by  provisions  contained  in  the  articles  of  copartnership,  or 

^  McDonald  v.  Richardson,  5  Jur.  N.  8.  9.  See  also  Palmer  v.  D^tcfaell,  2 
My.  &  K.  672,  and  note.     See  Stroud  v.  Gwyer,  6  Jur.  k.  8.  719. 

"  4  DeG.,  M.  &  G.  154.  See  also  Wedderbum  v,  Wedderbum,  22  Bear. 
S4  ;  8.  c.  2  Keen,  722  ;  8.  c.  4  My.  &  Cr.  41 ;  s.  c.  2  Beav.  208 ;  8.  c.  17  Beav. 
158  ;  8.  c.  18  id.  465. 

^  Stroud  V.  Gwyer,  6  Jur.  K.  8.  719.  See  also  Dimes  v.  Scott,  4  Buss.  195, 
here  commented  upon. 

V  Saltmarsh  v,  Barrett,  8  Jur.  n.  s.  737;  Bruere  v.  Pembertoa,  12  Yesey, 
886. 

*  Walrond  v.  Walrond,  29  Beay.  586. 
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by  tlie  directions  of  the  will,  or  in  pursuance  of  the  decree  of  the 
Court  of  Chancery,  he  is  accountable  for  any  profits  realized ; 
but  not  for  any  loss  iot  such  cases,  since  he  is  acting  according 
to  his  duty  as  trustee.^^  But  it  has  often  been  held,  that  where 
the  trustee  adventures  the  trust  funds  in  business  of  his  own,  or 
others,  from  which  he  expects  to  derive  a  benefit  beyond  the 
legal  rate  of  interest,  if  he  fail  to  receive  any  return,  or  even 
where  the  principal  itself  is  lost,  wholly  or  in  part,  he  must 
make  the  fund  good,  with  lawful  interest  at  the  least,  although 
if  more  than  legal  interest  had  been  received,  he  must  also  have 
accounted  for  all  tliat  was  received,  either  as  interest  or  profit ; 
thus  making  the  tnistee  responsible  for  all  losses,  and  at  the 
same  time  accountable  for  all  gains,  upon  the  ground  that  he  is 
a  volunteer,  and  shall  therefore  be  held  responsible  to  the  utmost 
extent,  in  order  to  discourage  such  breaches  of  trust.^ 

11.  So  the  personal  representative  cannot  purchase  the  prop- 
erty of  the  estate  for  his  own  advantage,  and  will  still  be  a  trus- 
tee, after  the  purchase  the  same  as  before,  and  responsible  to 
account  for  all  that  he  gains  in  the  resale.^  And  if  he  com- 
pounds debts  against  the  estate  for  less  than  the  claims,  aU 
profit  thus  made  belongs  to  the  estate.^  And  the  executor  is 
not  allowed  to  make  profit  to  himself  or  the  estate,  by  purchas- 
ing in  the  legacies  at  sums  less  than  the  amount  due,  but  may 
he  compelled  to  pay  the  amount  due,  even  after  taking  a  full 
release  from  the  legatee  for  a  less  sum,  provided  the  assets  are 
adequate.^^ 

>^  Palmer  v.  Mitchell,  2  My.  &  K  672;  WiUett  v.  Blanford,  1  Hare,  258  ;  2 
Wms.  Exrs.  1668,  and  note. 

^  Hety  V,  Stace,  4  Vesey,  620 ;  2  Wnw.  Exrs.  1670,  and  cases  cited. 

»  Hall  p.  Hallet,  1  Ck>x,  184 ;  Watson  v.  Toone,  Mad.  &  Geld.  158. 

"  Ex  parte  James,  8  Yesey,  887 ;  Anon.  1  Balk.  155;  Fosbrooke  v.  Balguy, 
1  My.  &  K.  226. 

'^  Barton  v.  Hassard,  3  Dru.  &  W.  461.  The  same  rules  prevail  in  the 
American  courts  in  regard  to  the  right  of  a  trustee  to  deal  with  the  trust  prop- 
erty for  his  own  advantage.    I]>  Green,  Admr.  v,  Sargeant,  23  Vt  R.  466,  it  was 
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12.  The  American  law  in  regard  to  charging  executors  and 
administrators  with  interest  will,  in  the  main,  be  found  to  con- 
form to  what  we  have  already  said  in  regard  to  the  English  law 
upon  the  subject.  Tlie  rule  in  New  York  is  well  stated  by 
Walworthy  Cliancellor,^  as  to  trustees  appointed  by  the  Court  of 
Chancery  ;  and  the  same  rule  will  apply  to  executors  and  admin- 
istrators. It  is  here  said  it  is  the  duty  of  such  trustee  to  keep 
the  trust  fund  entirely  separate  from  his  own  moneys ;  and  if 
deposited  in  a  bank  it  should  be  in  a  separate  account  in  the  name 
of  the  trustee.  If  he  loan  any  part  of  the  money  to  his  friends, 
temporarily,  it  is  a  breach  of  trust.  So  too  if  he  mingle  them 
with  his  own  money,  and  he  is  in  all  such  cases  to  be  charged 
with  simple  interest,  although  he  may  not  have  received  that 
amount.  But  if  the  trustee  employ  the  trust  fund  in  trade  or 
in  any  other  mode,  whereby  he  makes  more  than  simple  inter- 
est, he  will  be  charged  with  the  whole  profits,  either  by  way  of 
compound  interest,  or  in  any  other  mode  which  in  the  opinion 
of  the  court  will  best  carry  out  the  principle  of  giving  the  cestui 
que  trust  the  benefit  of  all  profits  made.  The  court  allow  sim- 
ple interest  only  in  causes  where  it  is  obvious  the  trustee  could 
not  have  received  more.  But  where  the  amount  received  by  the 
trustee  is  doubtful,  as  to  whether  it  exceed  simple  interest,  and 
where  it  clearly  does  exceed,  the  cestui  que  trust  is  allowed  his 
election  between  simple  interest  and  the  actual  profits,  to  be  as- 
certained by  reference.  In  stating  accounts,  periodical  rests  and 
compound  interest  are  merely  convenient  expedients  adopted  by 

held  the  personal  representative  could  not  become  the  purchaser  of  the  property 
of  the  estate,  even  when  he  pays  a  full  price.  He  may  be  chai*ged  as  trustee 
in  equity,  even  where  the  probate  court  have  passed  his  account  in  which  he 
charges  himself  with  the  price  of  the  property,  as  sold  by  hinL  The  same  prin- 
ciple is  maintained  in  Mead  v.  Byington,  10  Vt.  R.  116.  And  it  was  held  in 
Petrie  v,  Clark,  11  S.  &  R.  877,  that  equity  will  follow  the  assets  of  the  estate 
into  the  hands  of  any  one  who  is  not  a  purchaser  for  valuable  consideration,  or 
who  may  be  such,  if  guilty  of  fraud  and  collusion  with  the  executor. 
"  Utica  Insurance  Co.  9.  Lynch,  11  Paige,  520. 
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the  courts  of  equity  to  charge  the  trustee  with  the  amount  of 
profits  supposed  to  have  been  received  by  him  upon  the  trust- 
funds,  where  the  actual  amount  beyond  simple  interest  cannot 
be  ascertained.  This  seems  to  us  the  fullest  and  fairest  state- 
ment of  the  rule,  as  received  and  applied  in  this  country,  which 
we  have  been  able  to  find.  It  is  generally  acted  upon  in  that 
state  where  the  cases  involving  the  question  are  more  numerous 
and  important  than  in  any  other  in  America.^ 

13.  But  it  is  held  in  that  state  that  a  reasonable  time  must 
be  given  the  personal  representative  to  pay  over  the  money, 
or  invest  the  same,  before  interest  will  be  allowed  against  him, 
and  the  term  of  one  year  seems  there  to  have  been  regarded  as 
proper  under  ordinary  circumstances.^  But  if  he  have  received 
interest,  or  mingled  the  money  with  his  own,  or  if  he  used  the 
fund,  or  needlessly  refrained  from  distribution,  he  will  be  charged 
with  interest  after  six  months.^  But  the  omission  to  invest 
money  by  an  administrator,  where  he  is  liable  at  any  moment 
to  pay  it  out,  is  no  ground  for  subjecting  him  to  the  payment  of 
interest.^  And  where  the  administrator  might  have  settled  his 
account  and  closed  the  settlement  of  the  estate  at  the  ehd  of 
eighteen  months,  but  delayed  it  for  six  years,  he  is  chargeable 
with  interest  from  the  expiration  of  the  former  period.^ 

14.  It  seems  to  be  considered  in  New  York,  that,  where  the 
personal  representative  advances  his  own  money  for  the  benefit 
of  the  estate,  as  for  the  payment  of  taxes,  necessary  expenses, 
and  repairs,  and  in  the  payment  of  debts  which  carry  interest, 
he  is  entitled  to  interest  upon   such   advances.^     And  this 

"  Spear  v.  Tinkham,  2  Barb.  Cli.  211 ;  DePeyster  v,  Clarkson,  2  Wend.  77. 
And  it  will  make  no  difference,  if  the  trustee  use  the  trust  funds,  or  deposit  it  in 
bank,  or  in  any  Qther  mode  mingle  it  witli  their  own  funds,  that  they  were 
always  ready  to  pay  those  entitled  to  the  money ;  they  will  still  be  chargeable 
with  interest.    Duffy  v.  Duncan,  82  Barb.  687. 

^  Ogilvie  0.  Ogilvie,  1  Bradf.  Sur.  Rep.  856. 

**  Jacot  i;.  Emmett,  11  Paige,  142;  Burtis  v.  Dodge,  1  Barb.  Ch.  77. 

"  Hasler  t^.  Hasler,  1  Bradf.  Sur.  Bep.  248. 

"  Mann  v,  Lawrence,  3  Bradf.  Sur.  Rep.  424. 
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seems  to  us  an  entirely  reasonable  rule ;  but  the  contrary  seems 
to  have  been  held  in  an  early  case  ^  in  MassachusettSi  upon  the 
ground  that  it  was  always  in  the  power  of  an  administrator  to 
put  himself  in  cash  from  the  estate,  and  that  it  was  no  part  of 
his  legal  duty  to  advance  his  own  funds  for  the  benefit  of  the 
estate  ;  to  which,  as  an  unexceptionable  general  rule,  there  will 
be  found,  as  in  all  cases,  many  embarrassing  exceptions,  to  which 
the  rule  of  allowing  interest  upon  necessary  advances  will  apjdy, 
as  was  held  in  the  same  state,  where  the  executor,  not  having 
assets,  advanced  his  own  money  in  order  to  redeem  land  belong- 
ing to  tlie  estate  from  a  mortgage  for  less  than  its  value,  and  to 
prevent  a  foreclosure.^ 

12.  It  seems  to  be  held  in  Massachusetts,  that  there  is  no 
ground  for  charging  an  executor  or  administrator  with  interest, 
unless  he  has  received  it  upon  the  funds  under  his  control,^  or 
has  been  guilty  of  some  neglect  in  applying  the  money  to  stop 
the  accumulation  of  interest  against  the  estate,^  or  else  has 
put  the  money  to  his  own  use.^  But  the  rule  is  otherwise  as 
to  trustees  of  money  kept  for  the  sake  of  being  so  invested  as  to 
produce  income.  In  such  cases,  ^^  where  a  guardian  neglects  to 
put  his  ward's  money  at  interest,  he  will  himself  be  charged  with 
interest,  and,  in  case  of  gross  delinquency,  with  compound  inter- 
est.« 

16.  As  far  as  we  know,  substantially  the  same  rule  obtains  in 
the  other  New  England  states.  The  question  is  somewhat  dis- 
cussed in  an  important  case^  in  Vermont,  where  the  solvent 

•  Storer  v.  Storer,  9  Maas.  R  87. 
f   "  Jennison  t?.  Hapgood,  10  Pick.  77 ;  s.  P.  Barrell  v.  Joy,  16  Man.  B.  221; 
Hayward  v.  ElliSf  IS  Pick.  272.    Tjie  same  rule  obtains  in  Vermont,  Rlx,  Admr. 
V.  The  Heirs  of  Smith,  S  Vt.  R.  365;  Evarts  v.  Nason's  Estate,  11  Vt  R.  122. 

"  Steams  v.  Brown,  1  Pick.  580;  Lamb  v.  Lamb,  11  id.  871 ;  Wyman  9. 
Hubbard,  13  Mass.  R.  232. 

"  Boynton  v.  Dyer,  18  Pick.  1,  7 ;  Miller  v,  Congdon,  14  Gray,  114,  118. 

"  Sparhawk  v.  Buell,  Exr.,   9  Vt  R.  42,  82;   Cavendish  v.  Fleming,  8 
Munf.  198. 
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executor  was  held  responsible  for  the  devastavit  of  his  insolvent 
coezecutor  ;  and  it  was  considered  that  he  could  not  be  charged 
with  interest  upon  the  fund  until  he  had  an  opportunity  to  pay 
it  out,  in  such  a  manner  as  to  exonerate  himself ;  and  that  the 
legatees  having  slept  upon  their  claim  for  nearly  twenty  years, 
could  not  thereby  subject  the  innocent  coexecutor  to  the  pay- 
ment of  interest  until  suit  brought,  or  demand  made. 

17.  The  rule  is  very  fairly  stated  by  Williams ^  Ch.  J.,  in 
Slade's  Administrators  v,  Slade's  Heirs.^  "  Executors  and  ad- 
ministrators are  trustees,  and  must  be  faithful  in  the  execution 
of  their  trust,  and  so  conduct  as  not  to  subject  the  estate  to  any 
unnecessary  expense  or  charge.  If  the  sums  received  by  them 
are  large,  and  cannot  be  immediately  applied  to  extinguish 
claims  agaiYist  the  estate,  they  should  be  deposited  where  they 
can  be  available  and  productive,  if  it  can  be  done  with  safety, 
or  without  subjecting  the  trustees  to  hazard."  But  it  was  here 
said,  that  if  the  sums  received  were  small,  and  for  any  reason 
could  not  be  immediately  applied,  the  trustee  ought  not  to  be 
subjected  to  the  payment  of  interest  for  retaining  them  until  he 
could  fairly  make  the  application. 

18.  The  same  rule  substantially  was  held  in  Connecticut 
many  years  since.**  The  rule  is  thus  laid  down  by  McLean^  J., 
in  Barney  v.  Saunders.^  "  The  fifth  exception  is  that  the  trus- 
tees should  have  been  charged  by  the  auditor,  with  all  gains, 
as  with  those  arising  from  usurious  loans,  unknown  funds,  or 
otherwise It  is  a  well-settled  principle  of  equity,  that  wher- 
ever a  trustee,  or  one  standing  in  fiduciary  character,  deals  with 
the  trust  estate  for  his  own  personal  profit,  he  shall  account  to 
the  cestui  que  trust  for  all  the  profit  he  has  made.  If  he  uses 
the  trust-money  in  speculations,  dangerous  though  profitable, 
the  risk  will  be  his  own,  but  the  profit  will  enure  to  the  cestui 


«  10  Vt  R  192,  196. 
**  Adams  v.  Spalding,  12  Conn.  B.  350. 
»  16  How.  (U.  S.)  536,  543. 
PABT  II.  75 
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que  trust.  Such  a  rule,  though  rigid,  is  necessary  to  preTent 
malversation."  This,  we  are  glad  to  believe,  is  substantiallj  the 
present  rule  of  the  courts  in  all  the  American  states.^ 

19.  In  regard  to  compensation  for  the  expenses  or  services  of 
executors  and  administrators,  the  English  rule  will  be  found  not 
eutirelj  in  harmony  with  that  which  prevails  in  the  American 
states.  In  England  such  trustees,  in  common  with  others,  are 
allowed  all  necessary  expenses  paid  out,  in  the  conduct  of  their 
office,  unless  arising  from  their  own  default.^  Thus  he  cannot 
be  allowed  the  costs  of  an  action  which  he  ought  never  to  have 
defended.^  But  an  executor  or  administrator  cannot  recover 
any  compensation  for  his  personal  services,^  in  discharge  of  his 
duties ;  nor  will  it  make  any  diiFerence  that  he  has  benefited 
the  estate  to  the  neglect  of  his  own  concerns.®  Ner  will  any 
express  stipulation  to  that  effect  enable  the  personal  representa- 
tive there  to  demand  compensation  for  his  services.^ 

"  Fish's  Note  to  2  Wms.  pp.  1670-1672,  where  the  cases  are  very  learnedly 
reviewed;  id.  1766. 

"  Pannel  v,  Fenn,  Cro.  Eliz.  347. 

"  Chambera  v.  Smith,  2  CoU.  742  ;  Smith  v.  Chambers,  2  Phill.  C.  C.  221. 

"  Robinson  v,  Pett,  S  P.  Wms.  249 ;  Brocksopp  v.  Barnes,  5  Mad.  90. 

^  Gould  V.  Fleetwood,  8  P.  Wms.  251,  n.  (A.)  ;  Aylifie  v.  Murray,  2  Atk.  58. 
And  even  an  attorney  or  solicitor,  who  is  an  executor  and  renders  profesaonid  sei^ 
vices  to  the  estate,  cannot  recover  compensation.  New  v.  Jones,  2  Wms.  Ezra. 
1679,  n. ;  Moore  v.  Frowd,  3  My.  &  Cr.  45.  And  the  same  rule  has  been  ex- 
tended to  a  firm  of  solicitors,  one  of  whom  is  a  trustee,  and  services  of  a  profes- 
sional character  are  performed  by  the  firm,  no  compensation  can  be  charged 
against  the  trust  estate  beyond  the  amount  of  actual  disbursements.  Collins  r. 
Carey,  2  Beav.  128.  And  it  will  make  no  difference  that  such  professional  ser- 
vices are  rendered  by  the  partner  who  is  not  a  trustee.  Cristophers  v.  White, 
10  Beav.  523.  And  the  same  rule  upon  this  point  is  strictly  enforced  in  the 
more  recent  cases.  In  re  Taylor,  18  Beav.  165 ;  Lord  Crantoorth^  Chancellor, 
in  Broughton  v.  Broughton,  5  DeG.  M.  &  G.  160.  But  where  the  scdicitor  acts 
professionally  for  himself  and  his  co-trustee,  he  is  allowed  to  chaige  the  same  as 
would  have  been  paid  out  if  he  had  not  been  made  a  party  to  the  suit.  Cra- 
dock  i;.  Piper,  17  Sim.  41.  But  see  Lyon  v.  Baker,  5  DeG.  &  Sm>  622 ;  Brough- 
ton V.  Broughton,  supra. 
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20.  And  the  same  rule  is  applied  in  the  English  courts  as  to 
allowing  commissions  to  executors  and  administrators  for  the 
collection  of  moneys  belonging  to  the  estate.  None  will  be 
there  allowed  beyond  the  money  paid  out.  This  rule  has  been 
carried  so  far  as  to  deny  commissions  to  an  agent  of  the  testa- 
tor, after  his  death,  and  where  the  agent  had  become  the  ex- 
ecutor.^ So  an  executor  who  is  one  of  a  banking  firm  cannot 
charge  the  ordinary  banking  commission  agltinst  the  estate.^ 
But  it  will  scarcely  be  requisite  to  pursue  the  discussion  of  the 
English  law  upon  this  point  further,  since  it  must  be  familiar 
to  the  profession,  that  by  the  English  law  all  compensation  to 
a  trustee  for  any  personal  services  rendered  in  the  administra- 
tion of  the  trust,  are  studiously  excluded,  upon  the  supposed 
ground  of  policy ;  that  if  allowed  compensation,  it  might 
thereby  induce  unsuitable  men  to  seek  such  offices,  and  proper 
men  needlessly  to  enhance  the  service  in  the  administration  of 
the  trust. 

21.  But  in  the  Colonies,  both  in  the  East  and  West  Indies, 
it  has  been  found  requisite  to  allow  compensation  to  trustees 
for  personal  services,  in  order  to  induce  suitable  persons  to  un- 
dertake the  office,  and  in  such  cases,  where  the  fund  in  any 
manner  comes  into  the  English  courts  for  administration,  the 
same  allowances  are  made  to  the  trustees  as  if  the  administra- 
tion had  been  completed  in  the  Colonies.^  This  alone  goes  far 
to  show  that  such  a  rule  as  one  of  policy  merely  works  unfavor- 
ably. We  have  long  been  convinced  that  the  duties  of  trustees 
may  be  so  stringently  and  rigidly  enforced  as  to  drive  honorable 
and  fair-minded  men  out  of  all  such  places,  and  thus  compel 
the  appointment  of  men  of  less  sensitive  and  high-minded  senti- 
ments, which  is  a  result  very  seriously  to  be  deplored. 

22.  The  American  courts,  feeling  that  such  must  be  the  result 

^  Sheriff  V.  Axe,  4  Ruas.  C.  C.  88. 

«  Heighington  v.  Grant,  5  My.  &  Cr.  258,  262. 

^  2  Wm.  ExTS.  1682-1685,  and  cases  cited. 
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of  a  rigid  enforcement  of  the  rules  of  the  English  law,  in  regard 
to  requiring  the  services  of  trustees  to  be  rendered  gratuitously 
in  all  cases,  in  a  country  especially  where  there  are  few  men  in 
middle  life  whose  pecuniary  independence  will  allow  of  their 
devoting  any  considerable  portion  of  their  time  to  the  gratuitous 
discharge  of  such  duties,  have  attempted  to  adapt  the  law  more 
to  the  condition  of  aflairs  by  which  they  are  surrounded.  We 
are  not  aware  that  executors  and  administrators,  or  other  trustees 
to*  any  great  extent,  have  ever  been  required  to  perform  their 
duties  gratuitously  in  this  country.  It  would  seem  that  most, 
if  not  all,  the  British  Colonies  adopted  a  different  policy,  in  this 
respect,  from  that  which  prevailed  in  England. 

23.  In  an  early  case  in  New  York,^  Chancellor  Kent,  after 
allowing  the  trustee  four  dollars  per  diem  for  time  and  expenses, 
as  a  reasonable  indemnity,  goes  into  an  elaborate  review  of  the 
English  cases  up  to  that  time,  in  order  to  justify  the  disallow* 
ance  of  all  commissions  to  trustees ;  and  the  same  rule  is  ad- 
hered to  in  a  later  case.^  But  this  was  modified  at  an  early 
day  by  statute,^  by  which  it  was  provided  that  the  Court  of 
Chancery  should  fix  a  "  reasonable  allowance  "  for  "  the  services 
of  guardians,  executors,  or  administrators,  over  and  above  their 
expenses,"  and  that,  when  "  settled  by  the  Chancellor,"  it  should 
^^  be  conformed  to  in  all  cases  of  the  settlement  of  such  ac- 
counts." This  question  was  passed  upon  in  the  Matter  of 
Boberts,^*^  and  a  commission  of  five  per  cent  allowed  on  all 
sums  received  and  paid  out  not  exceeding  one  thousand  dollars, 
half  that  amount  upon  all  sums  between  that  and  five  thou- 

*•  Green  v.  Winter,  1  Johns.  CL  26. 

^  Manning  v.  Manning,  1  Johns.  Ch.  527. 

*  Statute  N.  Y.,  Apr.  15,  1817,  sess.  40,  ch.  251. 

^  3  Johns.  Ch.  43.  This  rule  has  since  been  adhered  to.  Yanderheyden  v. 
Yanderheyden,  2  Paige,  287 ;  Dakin  v.  Demming,  6  id.  95.  And  it  is  re-enacted, 
2  Rev.  Stat  93,  §  58;  Amended  Laws,  1849,  218,  ch.  160,  widi  the  addition, 
^'just  and  reasonable  allowances  to  be  made  for  actual  and  necessary  ex- 
penses." 
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sand  dollars,  and  one  per  cent  on  all  sums  exceeding  the  latter 
amount. 

24.  The  above  rule  has  long  obtained  in  the  State  of  New 
York,  and  is  there  regarded  as  imperative  upon  the  surrogate 
courts.*®  We  suppose  the  same  rule  practically  obtains  in 
many  of  the  other  states  where  no  statutory  provisions  exist, 
both  on  account  of  its  innate  reasonableness  and  propriety,  as 
well  as  the  high  authority  of  the  court  by  which  it  was  estab- 
lished. But'  in  New  England,  especially  in  the  country  dis- 
tricts, where  the  estates  are  small  in  comparison  with  the  time 
and  labor  requisite  in  their  final  settlement,  we  think  it  is  more 
common  to  compensate  executors  and  administrators  by  a  per 
diem  allowance.  In  Massachusetts,  from  an  early  day,  and  with- 
out any  statute  regulating  it,  trustees  have  been  held  entitled  to 
reasonable  compensation.*^  And  it  is  there  regarded  as  no  ob- 
jection to  allowing  commissions  to  a  trustee  for  receiving  and 
paying  out  money,  that  specific  charges  for  services  are  also 
allowed  in  connection  with  the  same  services,  provided  the 
whole  allowance  does  not  exceed  a  just  compensation.  The 
commissions  are  considered  as  compensation  for  the  seiwices 
not  specifically  charged.^  The  usual  commission  there  allowed 
is  the  same  as  that  in  New  York,  —  two  and  a  half  per  cent 
for  collecting,  and  the  same  for  disbursing  money ;  —  but  no 
commission  is  allowable  upon  the  fund  upon  the  trustee  assum- 
ing his  office  .^^  And  a  somewhat  similar  rule  prevailed  in  Ver- 
mont from  an  early  day,  without  any  statutory  provision.®  The 
allowance  there  made  is  composed  of  per  diem  compensation, 
where  that  is  applicable,  and  commissions,  where  that  seems 


'  Hosack  V,  Rogers,  9  Paige,  461 ;  Halsey  v.  Van  Amringe,  6  id.  12  ;  Dakin 
0.  Demming,  id.  95. 
•  Longley  v.  Hall,  11  Fick.  120,  124. 
»  Rathbun  v.  Colton,  15  Pick.  471. 

»  Dixon  r.  Homer,  2  Met  420 ;  Ellis  v.  Ellis,  12  Pick.  178, 18? 
■*  Hapgood  t;.  Jennison,  2  Vt  R.  249. 
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more  just  aud  appropriate.^  This  question  is  somewhat  dis- 
cussed in  Story's  Equity  Jurisprudence,^  aud  there  seems  of 
late  to  be  a  tendency  to  escape  from  the  English  rule  upon  the 
subject,  in  the  courts  of  equity  there,  by  multiplying  the  excep- 
tions, —  the  usual  expedient  for  escaping  a  vicious  precedent. 
We  do  not  suppose  it  would  be  profitable  here  to  multiply  the 
reiteration  of  the  same  or  similar  rules  for  compensating  execu- 
tors and  administrators  in  the  different  American  states.  They 
will  be  found  carefully  collected  in  Mr.  Fish's  note  to  Williams.^ 
25.  It  is  scarcely  necessary  to  say,  that  the  settlement  of  an 
executor's  or  administrator's  account  before  the  probate  court, 
unappealed  from,  or  where  the  decree  is  passed  in  the  court 
of  final  resort,  is  conclusive  upon  every  question  expressly  or 
impliedly  adjudicated.^  But  such  adjudications  have  only  been 
held  conclusive  upon  matters  specifically  passed  upon  in  the 
decree.  Hence,  if  the  question  of  interest  in  such  an  account 
was  not  specifically  passed  upon  in  the  prior  accounts,  it  may 
be  adjusted  at  the  final  hearing,  although  the  question  affects 
items  allowed  in  former  accounts.^^  But  where  the  particular 
question  of  the  allowance  of  interest  had  been  raised  and  adju- 
dicated at  the  former  hearing,  it  is  thereby  concluded.^  The 
judge  of  probate  has  power  to  open  an  account,  or  any  other 
proceeding  before  his  court  for  the  purpose  of  correcting  an 
error,  upon  a  petition  for  that  purpose,  or  on  the  settlement  of 
a  new  account.^  And  it  is  not  competent  for  the  Court  of  Pro- 
bate to  decree  the  account  of  Uie  personal  representative  passed 
upon  by  it,  to  be  final,  so  as  effectually  to  discharge  him  from 


"  Evarts  r.  Naaon's  Estate,  11  Yt.  R.  122. 

**  §  1268,  and  note ;  §  1268  a. 

»  2  Wms-Exra.  1679-1681. 

**  Probate  Court  v.  Merriam,  8  Vt.  R.  234 ;  Saxton  v.  Chamberlain,  6  Pick. 
422. 

"  Saxton  V.  Chamberlain,  6  Pick.  422. 

"  Stetson  17.  Bass,  9  Pick.  27 ;  Boynton  v.  Dyer,  18  id.  1 ;  Adams  v.  Adams, 
21  Vt.  R.  162. 
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any  future  responsibility  to  be  called  before  the  court,  to  correct 
errors  in  the  former  accounting,  or  to  answer  for  matters  not 
embraced  in  the  former  account.  He  should  specify  the  par- 
ticulars in  regard  to  which  he  settles  his  account,  and  he  will 
not  thereafter  be  liable  to  be  called  to  account  for  the  same  thing 
a  second  time,  unless  guilty  of  fraud  in  the  former  accounting, 
which  must  be  charged  and  proved  as  the  ground  for  again 
opening  the  matter.^ 

26.  The  matter  is  thus  stated  by  us,  in  an  early  case^  in 
Vermont :  the  adjudications  of  probate  courts  upon  executors' 
accounts  are  in  the  nature  of  proceedings  in  rem,  and  only 
conclude  matters  which  are  directly  passed  upon,  and  not  those 
collaterally  recited.  The  decree  is  conclusive  for  the  purposes 
for  which  it  was  made,  and  no  further.  It  is  conclusive  as  to 
the  amount  in  the  hands  of  the  executor  for  distribution,  but 
not  as  to  the  fact  of  distribution.  It  will  therefore  conclude  the 
residuary  legatee  as  to  the  claims  upon  the  funds  prior  to  his 
own,  —  for  that  is  one  purpose  of  the  accounting,  —  but  it  will 
not  conclude  those  prior  claimants,  whether  creditors  or  legatees, 
as  to  the  fact  of  their  claims  being  paid  by  the  executor,  even 
where  he  is  allowed  to  credit  himself  with  the  amount,  as  so 
much  money  paid,  that  issue  not  being  determined  by  the 
court. 


■*  Field  V.  Hitchcock,  14  Pick.  405 ;  Adams  v.  Adams,  21  Vt.  R.  162,  where 
it  18  said  such  a  decree  on  a  former  aocoanting  may  be  opened  to  correct  an 
error  caused  by  fraud,  accident,  or  mistake.  Probate  Court  v,  Merriam,  8  Vt 
R  234 ;  Rix  v.  Heirs  of  Smith,  8  Vt.  R.  865  ;  s.  C.  9  Vt  B.  240.  In  this  latter 
case,  it  was  said  the  court  may  correct  errors  in  former  accounts  rendered  be- 
fore the  court  after  any  lapse  of  time  short  of  twenty  years;  but  this  should  only 
be  done  where  the  errors  are  apparent,  or  conceded  by  the  parties,  or  proved 
beyond  all  doubU 

«  Sparhawk  i?.  Buell,  9  Vt  R.  41. 
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DUTY  ON  LEGACIES,  ETC. 

§  76.  All  legacies  and  distributive  shares  arising  from  per- 
sonal property  passing  either  by  will  or  by  the  intestate  laws  of 
any  state  or  territory,  and  also  all  personal  property  or  interest 
therein  transferred  by  deed,  grant,  bargain,  sale,  or  gift,  made 
or  intended  to  take  effect  in  possession  or  enjoyment  after  the 
death  of  the  grantor  or  bargainor,  whenever  their  amount  ex- 
ceeds the  sum  of  $1000  actual  value,  shall  be  liable  to  duty 
or  tax  as  follows,  viz. : 

"  1.  Where  the  person  or  persons  entitled  to  any  beneficial 
interest  in  such  property,  shall  be  the  lineal  issue  or  lineal  an- 
cestor, brother  or  sister,  to  the  person  who  died  possessed  of 
such  property  as  aforesaid,  at  the  rate  of  one  dollar  for  each  and 
every  hundred  dollars  of  the  clear  value  of  such  interest  in  such 
property. 

2.  Where  the  person  or  persons  entitled  to  any  beneficial  in- 
terest in  such  property  shall  be  a  descendant  of  a  brother  or 
sister  of  the  person  who  died  possessed,  as  aforesaid,  at  tlie  rate 
of  two  dollars  for  each  and  every  hundred  dollars  of  the  clear 
value  of  such  interest. 

3.  Where  the  person  or  persons  entitled  to  any  beneficial 
interest  in  such  property  shall  be  a  brother  or  sister  of  the  father 
or  mother,  or  a  descendant  of  the  brother  or  sister  of  the  father 
or  mother  of  the  person  who  died  possessed,  as  aforesaid,  at  the 
rate  of  four  dollars  for  each  and  every  hundred  dollars  of  the 
clear  value  of  such  interest. 

4.  Where  the  person  or  persons  entitled  to  any  beneficial  in- 
terest in  such  property  shall  be  a  brother  or  sister  of  the  grand- 
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father  or  grandmother,  or  a  descendant  of  the  brother  or  sister 
of  the  grandfather  or  grandmother  of  the  person  who  died  pos- 
sessed, as  aforesaid,  at  the  rate  of  five  dollars  for  each  and  every 
hundred  dollars  of  the  clear  value  of  such  interest. 

5.  Where  the  person  or  persons  entitled  to* any  beneficial 
interest  in  such  property  shall  be  in  any  other  degree  of  col- 
lateral consanguinity  than  is  hereinbefore  stated,  or  shall  be  a 
stranger  in  blood  to  the  person  who  died  possessed,  as  aforesaid, 
or  shall  be  a  body  politic  or  corporate,  at  the  rate  of  six  dollars 
for  each  and  every  hundred  of  the  clear  value  of  such  interest : 
Provided,  that  all  property  as  legacies  passing  by  will,  or  by  the 
laws  of  any  state  or  territory,  to  the  husband  or  wife  of  the 
person  who  died  possessed,  as  aforesaid,  shall  be  exempt  from 
tax  or  duty." 

And  a  return  of  such  property  is  to  be  made,  and  the  tax 
to  be  paid,  before  payment  or  distribution.  And  all  persons 
making  fraudulent  returns,  or  keeping  back  information  in  re- 
gard to  such  property,  shall  be  liable  to  a  fine  of  $  500.^ 

The  term  '^  real  estate "  shall,  for  the  purposes  of  this  act, 
include  all  lands,  tenements,  and  hereditaments,  corporeal  and 
incorporeal ;  the  term  '^  succession  "  shall  denote  the  devolution 
of  title  to  any  real  estate  ;  and  the  term  ^^  person  "  shall  be  held 
to  include  persons,  body  corporate,  company  or  association  ;  the 
term  ^'  successor  "  shall  denote  any  person  beneficially  entitled, 
in  possession  or  expectancy,  to  any  real  estate,  or  the  income 
thereof,  upon  the  death  of  any  person  dying  after  the  passing  of 
this  act ;  and  the  term  '^  predecessor  "  shall  denote  the  grantor, 
testator,  ancestor,  or  other  person,  from  whom  the  interest  of  the 
successor  has  been  or  shall  be  derived. 

A  charge  upon  any  real  estate,  determinable  by  the  death  of 

^  U.  S.  Stat  at  Large,  38th  Ck>Dgre8S,  Sess.  1,  (1864,)  ch.  173,  §  124  -  5.  We 
have  no  space  to  devote  to  any  elucidation  of  this  topic,  and  if  we  had,  the 
present  does  not  seem  to  be  the  time  for  much  enlargement,  since  very  few 
authoritative  decisions  have  yet  occurred.  We  here  insert  an  abstract  of  the 
provisions  of  the  United  States  statute  in  regard  to  successions. 
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any  person,  or  ascertainable  only  by  reference  to  his  death,  is  to 
be  deemed  a  succession. 

Persons  taking  succession  jointly  are  to  pay  duty  in  propor- 
tion to  their  respectiye  interests,  and  any  beneficial  interests 
accruing  to  any  of  them  by  survivorship  is  to  be  deemed  a  new 
succession,  derived  from  the  original  predecessor. 

Benefits  accruing  from  the  determination  by  death  of  any 
charge  upon  real  estate  are  to  be  deemed  successions,  equal  in 
annual  value  to  the  yearly  amount  or  yearly  value  of  such  ben- 
efits. And  where  any  real  estate  is  so  disposed  of,  that  by 
means  of  some  arrangement  of  legal  or  equitable  force  the 
beneficial  ownership  is  reserved  to  the  grantor  or  other  person 
for  a  period  only  ascertainable  by  reference  to  death,  but  the 
title  passes  such  disposition,  shall  be  deemed  to  confer  a  succes* 
sion  on  the  person  for  whom  the  disposition  was  made. 

Disposition  of  real  estate  by  deed  without  valuable  consideration 
shall  be  taken  to  confer  a  succession  on  tlie  grantee. 

r 

The  rates  of  duty  on  successions  to  real  estate  are  the  same 
as  those  for  legacies  of  personal  property.  If  the  interest  of  any 
successor  shall  have  passed  to  other  successors,  the  one  first  en- 
titled to  possession  shall  be  liable  for  only  one  duty  at  the  high- 
est rate  chargeable  to  any  one  of  the  successors. 

Duties  on  successions,  vested  by  alienation  or  by  any  title 
not  conferring  a  new  succession,  are  payable  at  the  same  rate 
and  time  as  if  no  such  alienation  had  been  made,  or  title 
created ;  and  where  the  title  to  a  succession  is  accelerated  by 
the  surrender  or  extinction  of  prior  title,  the  duty  is  payaUe  at 
the  time  of  such  surrender  or  extinction. 

A  duty  of  six  per  cent  is  payable  on  the  value  of  real  estate 
subject  to  trust  for  charitable  purposes. 

Duties  are  to  be  paid  when  the  successor  becomes  entitled  to 
possession.  The  duty  on  the  increased  value  of  a  succession, 
accruing  upon  the  termination  of  any  charge  thereupon,  not 
created  by  the  successor  himself,  shall,  if  not  compounded  for, 
be  payable  at  the  time  of  such  determination. 
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Interest  from  the  sale  of  real  estate,  and  also  interest  in  per- 
sonal property  to  be  conyerted  into  real  estate,  are  to  be  deemed 
successions ;  and  the  duty  thereupon  is  to  be  paid  by  the  trustee, 
executor,  or  other  person  having  control  of  the  funds. 

In  estimating  the  value  of  successions  no  allowance  shall  be 
made  for  contingent  encumbrances  thereon,  nor  for  any  contin- 
gency, upon  the  happening  of  which  the  succession  may  pass  to 
some  'other  person,  except  that  where  such  encumbrances  are  an 
actual  burden  upon  the  successor's  interest,  and  also  where  from 
any  contingency  the  real  estate  passes  to  some  other  person,  a 
proportionate  part  of  the  duty  paid  shall  be  returned. 

If  the  successor's  estate  shall  be  defeated,  wholly  or  partially, 
by  its  application  to  the  payment  of  the  debts  of  the  predecessor, 
or  by  any  person  claiming  title  under  the  predecessor,  the  ex- 
ecutor, administrator,  or  trustee  so  applying  it,  or  the  person 
claiming  title,  shall  be  chargeable  with  the  duty  refunded. 

If  the  duty  becomes  due  before  the  whole  of  the  succession 
has  been  received,  only  that  portion  received  is  chargeable.  Du- 
ties paid  by  mistake,  or  on  real  estate,  which  the  successor  has 
been  unable  to  recover,  to  be  refunded  by  the  Secretary  of  the 
Treasury. 

The  commissioner  has  authority  at  his  own  discretion  to 
compound  the  duties  payable  on  successions  of  doubtful  value  ; 
also  to  enlarge  the  time  of  payment ;  also  to  commute  the  duty 
presumptively  payable  for  an  immediate  payment.  Duties  are 
to  be  a  first  charge  on  successions.  The  commissioner  may,  at 
the  request  of  any  successor,  cause  separate  assessments  to  be 
made  for  interests  in  separate  tracts. 

Persons  liable  to  duty  are  to  give  notice  to  the  assessor  or 
assistant  assessor,  of  their  liability,  and  to  furnish  them  with  a 
description  of  the  succession,  and  a  statement  of  its  value,  and 
of  the  deductions  claimed,  together  with  the  names  and  relar 
tionships  of  the  successor  and  predecessor,  and  all  particulars 
necessary  to  a  correct  ascertainment  of  the  duties.  If  such 
account  is  not  furnished,  or  be  unsatisfactory,  the  assessors  are 
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to  assess  the  duties  according  to  the  best  Informatioti  attainable, 
subject  to  appeal.  And  if  no  appeal  be  taken,  the  expenses  of 
such  an  assessment  may  be  added  at  the  discretion  of  the  asses- 
sors, from  which  appeal  may  be  made  to  the  commissioner. 
For  neglect  in  furnishing  the  required  list,  or  to  pay  duty  for  ten 
days  after  notification  of  its  being  due,  ten  per  cent  shall  be 
added  to  the  tax.  Appeal  is  to  be  made  from  the  assistant 
assessor  to  the  assessor  within  thirty  days  after  date  of  the 
assessment,  and  from  the  decision  of  the  assessor  to  the  com- 
missioner within  twenty  days  after  such  decision. 


CHAPTER   XXI. 

DISTRIBUTION  OF  PERSONAL  ESTATE. 

1.  The  final  account  will  determine  the  estate  to  be  distribated. 

2.  Daty  of  the  personal  representatiye  to  see  that  distribution  is  made. 
8.  Statute  of  distribatlon,  and  its  constraction,  goyemed  by  CItiI  Law. 

4.  The  mode  of  reckoning  degrees  of  kindred  govemed  by  that  law. 

5.  The  order  of  distribution.    First,  children  and  widow,  and  representatives  of 

children. 

6.  A  distributee  or  legatee,  dying  after  testator  or  intestate,  his  share  goes  to  his 

next  of  kin. 

7.  Half  blood  take  equally  with  others.    How  representation  allowed. 

8.  If  no  children  the  widow  takes  half,  and  if  no  widow  children  the  whole.     . 

9.  The  father  takes  the  whole  next  after  children.    Next,  the  mother  and  brothers 

and  sisters  equally. 

10.  It  has  been  questioned  whether  grandparents  take  equally  witli  brodiers  and 

sisters. 

11.  The  extent  of  representation  among  collaterals  and  lineals. 

12.  Parties  take  per  stirpes  only  when  standing  in  unequal  degrees ;  otherwise  per 

capita. 

13.  The  law  of  the  American  states,  both  ai  to  descent  and  distribution,  based  on 

this  statute. 

14.  Personalty  distributed  according  to  law  of  domicil,  realty  by  lex  rei  sitss. 

15.  The  decisions  of  the  courts  of  last  resort,  in  place  of  domicil,  fix  succession  to 

personalty. 

16.  And  it  cannot  be  distributed  according  to  the  law  of  the  state  where  l^  property 

is,  and  where  the  distributees  reside. 

17.  Whether  one  dies  intestate,  as  to  personalty,  determined  by  law  of  place  of 

domicil. 

18.  Questions  of  the  legitimacy  of  distributees  determined  by  same  law. 

19.  AU  advancements  made  by  the  father  to  his  children,  reckoned  against  the  share 

of  such  child.     • 

20.  An  annuity  or  contingent  interest  may  be  an  advancement. 

21.  An  advancement  to  enable  a  son  to  form  a  partnership,  sufficient 

22.  Ordinary  expenses  not  advancements ;  but  premium  for  apprenticeship  is. 
83.  The  law  as  to  advancements  does  not  apply,  wbwe  there  is  a  wilL 

24.  Digest  of  some  late  English  cases. 
PART  n.  76 
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25.  In  Massachusetts  adTancements  most  bare  been  so  intended,  &c. 

26.  Abstract  of  some  of  the  cases  in  this  state  npon  the  point 

27.  In  Connecticnt,  whether  adranoement  or  no,  depends  npon  intent  of  the  father. 

§  77.  1.  After  the  debts  are  paid,  in  the  case  of  intestate 
estates,  (and  the  same  is  true  of  personal  estate  undisposed  of 
by  will,)  the  remaining  personalty  must  be  distributed  to  those 
entitled  under  the  statute.^  The  amount  of  property  for  distri- 
bution will  be  determined  by  the  final  account  of  the  personal 
representative  before  the  probate  court.^ 

2.  It  has  been  held  that  the  personal  representatiye  is  not 
bound  to  distribute,  without  a  preyious  order,  and  that  it  is  the 
duty  of  the  probate  court  to  make  such  orier.'  This  is  the 
language  of  the  English  statute,  but,  in  fact,  it  is  equally  the 
duty  of  the  personal  representative,  and  of  the  court,  to  see  that 
the  order  is  made  in  the  due  course  of  administration.^ 

3.  *  The  English  statute  of  distributions,  as  we  have  before  said, 
is  borrowed  mainly  from  the  Civil  Law,^  and  the  construction 
and  practice  under  it  have  been  governed  more  by  the  rules  of 
the  Civil  Law  than  of  the  common  law. 

4.  For  instance,  the  degrees  of  kindred  are  reckoned  accord- 
ing to  the  rule  of  the  Civil  Law,  in  regard  to  lineal  kinship,  by 
counting  the  degrees  between  the  intestate  and  the  claimant; 
and  as  to  collaterals,  by  beginning  at  tlie  claimant  and  counting 
the  degrees  to  a  common  ancestor,  and  then  downwards  to  the 
intestate.^ 

5.  Under  the  statute  those  in  equal  degree  are  not  equally 

*  22  &  28  Ch.  2,  c.  10.  This  statate  is  the  basis  of  laiit  of  the  statates  of 
distribution  of  personalty  in  the  American  states,  and  equally  of  that  goveniing 
the  descent  of  real  estate. 

*  Ante,  §  75. 

'  Archbishop  of  Canterbury  t;.  Tappen,  8  B.  &  C.  151. 

*  2  Kent,  Comm.  420,  421. 

*  118  Novel  of  Justinian,  2  Kent,  Conun.  422;  Carter  v.  Crawley,  T.  Baj. 
496,  where  there  is  a  yery  learned  reading  upon  the  statute.    Ante,  §  7,  pi.  & 

*  Ante,  §  7,  pi.  8,  et  seq. 
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entitled  always.  Thus,  the  children,  who  are  in  equal  degree 
with  the  father  and  mother,  are  first  entitled  to  all  of  the  estate 
remaining  after  the  payment  of  debts,  and  the  assignment  of 
one  third  to  the  widow  if  there  be  one  J  And  if  any  child  have 
deceased  before  tlie  intestate,  leaving  representatives,  they  will 
take  the  share  of  such  deceased  child. 

^  6.  And  as  we  have  before  shown,  if  any  one  entitled  to  a 
distributive  share  in  an  estate,  or  to  a  legacy,  shall  decease, 
after  the  decease  of  the  testator  or  intestate,  and  before  the 
actual  distribution  of  the  estate,  or  the  payment  of  the  legacy, 
tlie  same  having  vested  in  such  distributee  or  legatee,  will  be 
disposed  of  the  same  as  if  it  had  been  actually  paid  to  such  dis- 
tributee or  legatee,  in  his  or  her  lifetime.^ 

7.  The  half-blood  are  equally  entitled  with  the  fuU-blood  of 
equal  degree.^  Bepresentation,  by  the  express  terms  of  the 
statute,  is  not  allowed  beyond  the  degree  of  brother's  and  sister's 
children  of  the  deceased  intestate.  Beyond  that  degree,  all  take 
per  capita,  and  not  per  stirpes.  And,  consequently,  the  children 
of  any  deceased  member  of  the  generation,  which  is  the  next  of 
kin  to  the  intestate,  are  excluded  from  all  participation  in  the 
distribution,  until  every  member  of  that  generation  shall  also 
have  deceased.  Consequently,  if  the  intestate  have  no  nearer 
of  kin  than  uncles,  which  are  in  the  third  degree,  they  will  take 
the  whole  estate,  to  the  exclusion  of  the  children  of  a  deceased 
imcle  or  aunt,  who  are  in  the  fourth  degree.  And  nephews,^ 
who  are  in  the  third  degree,  will  take  the  whole  estate,  to  the 
exclusion  of  the  children  of  a  deceased  nephew,  who  are  also  in 
the  fourth  degree.-^^ 

8.  If  there  be  no  children  or  their  representatives,  one  moiety 
of  the  personal  estate  of  the  intestate  goes  tp  the  widow,  and  the 


^  2  Kent,  Comm.  421. 

*  Ante,  pt.  1,  §  SO  b,  pL  8,  4. 

'  Ante,  §  7,  pi.  8,  et  leq. 

"  Bowers  v,  Littlewood,  1  P.  Wms.  593. 
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residue  is  to  be  equally  distributed  among  the  next  of  kin  of 
equal  degree.  And  if  there  be  no  widow,  the  whole  will  be  dis- 
tributed to  the  children  in  the  first  instance,  or  their  personal 
representatives.  And  for  want  of  any  such  to  those  nearest  of 
kin,  in  equal  degree,  with  the  same  limit  in  regard  to  represen- 
tation already  stated. ^^ 

9.  If  there  be  no  wife  or  children  of  the  intestate,  then  the 
father  is  first  entitled  to  the  whole  personal  estate.  And  if  there 
be  no  father  living,  the  mother  and  the  brothers  and  sisters,  and 
their  representatiyes,  will  be  entitled  to  the  whole  personal 
estate  in  equal  shares.  The  mother  will  take  the  whole  per- 
sonal estate,  next  after  the  father,  when  there  are  no  other  next 
of  kin,  except  those  more  remote  than  brothers  and  sisters  and 
their  representatives. 

10.  The  grandfather  or  grandmother  is  in  equal  degree  with 
the  brotliers  and  sisters,  and,  it  would  seem,  should  take  con- 
currently with  them ;  but  this  has  been  questioned  both  in  Eng- 
land and  among  the  civilians.^ 

11.  As  the  statute  only  allows  representation  to  the  extent  of 
brother's  and  sister's  children,  it  has  been  decided  in  England, 
that  the  grandchildren  of  brothers  or  sisters  of  the  intestate  can- 
not take  the  share  of  such  brother  or  sister  by  way  of  represen- 
tation. Hence,  if  the  intestate  leave  one  brother  living  and  two 
deceased,  one  leaving  only  grandchildren,  and  the  other  leaving 
children,  the  living  brother  and  the  children  of  the  deceased 
brother  will  take  the  whole  estate  in  equal  moieties.^  But 
representation  in  the  descending  and  ascending  line  is  without 
limit.i* 

"  2  Kent,  Comm.  422. 

^  Evelyn  V.  Evelyn,  3  Atk.  762 ;  6.  c.  Amb.  191 }  4  Burn's  £ccl.  Law,  416 ; 
2  Kent,  Comm.  424,  and  cases  cited. 

"  Pett  V.  Pett,  1  Salk.  250 ;  8.  c.  1  P.  Wms.  25.  Bat  in  some  of  the  states 
representation  of  brothers  and  sisters  is  allowed  to  the  full  extent.  Qen.  Stat. 
Vt.  c.  56,  §  1. 

^*  2  Kent,  Comm.  425. 
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12.  It  seems  to  be  settled  that  the  distributees  take  per  stirpes 
only  when  they  stand  in  unequal  degrees,  but  that  they  always 
take  per  capita,  when  they  stand  in  equal  degree,  without  refer- 
ence to  the  number  of  the  preceding  generation  which  they 
represent.^ 

13.  This  subject  as  it  a£fects  the  different  states  in  America  is 
very  extensively  discussed  by  the  learned  author  of  the  Com- 
mentaries,^^ and  by  the  careful  and  learned  editor  of  the  Ameri- 
can edition  of  Williams'  Executors.^^  But  it  would  not  be  com- 
patible with  our  plan  to  pursue  the  subject  to  the  same  extent. 
The  peculiar  statutory  provisions  of  the  different  states  will 
best  be  learned  by  reference  to  those  enactments.  It  seems  to 
be  admitted,  on  all  hands,  that  the  English  statute  of  distribu- 
tions forms  the  basis  of  the  law  equally  of  descents  and  dis- 
tributions in  most  of  the  American  states,  except  that  in  most 
of  them  the  widow  only  takes  a  life  interest  in  one  third  of  the 
real  estate,  by  way  of  dower.  But  in  some  of  the  states,  where 
there  are  no  children  the  widow  takes  the  whole  estate,  real  and 
personal,  if  it  do  not  exceed  one  thousand  dollars,  and  when  it 
does  exceed  that  sum  one  half  the  amount  forever,  and  the 
whole,  in  fee,  when  there  are  no  kindred  capable  of  taking  it.^^ 

14.  We  have  had  occasion  before  to  state,  incidentally,  that 
where  the  intestate  was,  at  the  time  of  his  decease,  permanently 
domiciled  in  a  foreign  country,  that  his  personal  estate,  after  the 


"  Walsh  V.  Walflh,  Prec.  in  Ch.  54 ;  Davers  v,  Dewes,  8  P.  Wdm.  40,  50. 
Thus,  if  the  deceased  leave  children  living,  and  also  the  representatives  of  de- 
ceased children,  the  representatives  will  take  the  share  of  the  deceased  child 
which  they  represent,  without  reference  to  their  own  number.  But  if  all  the  chil- 
dren are  deceased  before  the  intestate,  leaving  only  grandchildren,  such  grand- 
children will  take  per  capita  an  equal  share,  although  one  of  them  may  be  the 
only  representative  of  a  deceased  child,  and  others  to  the  number  of  ten  or 
more  may  represent  another  child.    2  Wms.  Ezrs.  1949. 

1*  2  Comm.  426  -  480. 

"  Vol.  2,  pp.  1385,  et  seq. 

^  Vermont  Gen.  Stat  ch.  56,  §  1. 

76  * 
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payment  of  debts,  will  be  distributed  according  to  the  law  of 
the  domicil  at  the  time  of  decease.  This  is  a  point,  in  regard 
to  which  there  is,  at  the  present  time,  no  controversy.^  But  as 
to  real  estate  the  rule  is  otherwise,  the  descent  being  goTcmed 
by  the  law  of  the  place  where  the  same  is,  by  the  lex  rei  sitsB,* 
as  it  is  called. 

15.  We  bad  occasion  to  discuss  the  recent  cases  bearing  upon 
this  topic  in  the  late  edition  of  Mr.  Justice  Story's  Conflict  of 
Laws,  and  we  beg  leave  here  to  repeat  what  we  there  said. 

It  has  lately  been  decided  in  the  English  Court  of  Probate 
and  Matrimonial  Causes,^^  that  the  right  of  succession  to  per- 
sonal estate,  and  who  is  the  person  entitled,  must  be  determined 
by  the  law  of  the  place  of  domicil  of  the  intestate ;  and  that 
the  decisions  of  the  courts  of  that  place  are  decisive  upon  these 
questions.  Thus  where  one  domiciled  through  life  in  Portugal, 
and  who  died  without  having  ever  been  married,  leaving  one 
natural  son,  left  personal  estate  in  England,  it  was  held  that  this 
son  having  instituted  a  suit  in  Portugal,  and  obtained  a  decree 
by  the  Supreme  Court  of  Lisbon,  by  which  he  was  declared 
entitled  to  the  whole  movable  and  immovable  property  of  the 
deceased  father,  the  English  courts  would  regard  that  decision, 
being  made  upon  full  hearing  of  all  the  parties  interested,  as 
conclusive  of  the  right  of  succession  to  such  personal  estate  in 
England. 

16.  So  where  one  deceased  in  Connecticut,  domiciled  there, 
leaving  a  will  duly  executed  according  to  the  law  of  that  state, 
and  where  his  principal  property  was ;  also  left  personal  estate 
in  New  York  which  rendered  it  necessary  to  take  administration 
there  ;  after  the  funds  within  the  latter  state  had  been  collected, 
some  of  the  legatees  who  had  come  to  reside  in  that  state  after 
the  testator's  death  claimed  that  such  funds  should  be  there  dis- 

»  Story,  Confl.  Laws,  §§  4S1  -  4S2  a,  491  a,  514,  514  b. 
»  Story,  Confl.  Laws,  §  488  -  484  a. 
^  Crispin  v.  Doglioni,  9  Jar.  x.  8^  653. 
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tributed,  there  being  a  difference  of  opinion  between  the  surro- 
gate  there  and  the  courts  in  Connecticut,  as  to  the  construction 
of  the  will ;  it  was  held  by  the  Court  of  Appeals  in  New  York, 
that  the  surrogate  should  have  remitted  the  fund  in  that  state  to 
the  courts  of  Connecticut  for  distribution.^ 

17.  And  in  another  case  in  the  same  court,^  it  was  held,  that 
whether  a  deceased  person  died  intestate  or  not,  must  be  deter« 
mined  by  the  law  of  the  place  where  he  was  domiciled  at  the 
time  of  his  death.  That  is  the  law  which  prescribes  the  requi- 
sites  to  the  valid  execution  of  a  will  of  personal  estate.  Ac- 
cordingly where  a  citizen  of  South  Carolina  executed  his  will 
in  such  a  manner  as  to  create  a  valid  bequest  of  personal  estate, 
by  the  law  of  that  state,  but  not  according  to  the  law  of  New 
York,  into  which  state  he  subsequently  removed  and  died, 
having  his  domicil  in  that  state  at  the  time,  it  was  held  that  he 
died  intestate  as  to  personal  estate  within  that  jurisdiction. 

18.  The  language  of  an  English  will  is  held  so  completely 
subject  to  the  construction  of  the  English  law,  as  before  stated, 
that  a  bequest  contained  in  such  a  will  to  the  child  of  A,  who 
resided  and  was  domiciled  in  France,  and  bad  there  a  natural 
child,  which  was,  by  the  law  of  that  country,  rendered  legitimate 
by  the  subsequent  marriage  of  the  parents,  cannot  be  claimed 
by  such  child,  who  is,  according  to  the  English  law,  still  illegit- 
imate and  filim  nullius?^  So  also  a  bequest  to  the  children  of 
one  who  cohabited  with  a  woman  in  England,  and  had  children 
by  her  in  England,  and  subsequently  removed  to  Holland,  where 
they  continued  to  cohabit,  and  had  children  both  before  and 
after  their  marriage,  which  took  place  while  they  were  dom- 
iciled in  Holland,  by  which  all  the  children  became  legitimate 
by  the  law  of  that  country,  will  not  carry  anything  to  the  chil- 


"  Parsons  t;.  Lyman,  20  N.  Y.  Court  of  App.  103. 

"  Moultrie  t?.  Hunt,  28  N.  Y,  Court  of  App.  394. 

■*  Boyes  v.  Bedale,  12  Weekly  Rep.  232,  before  Vice-Chancellor  Wood, 


908  DISTRIBUnON  OF  PERSONAL  ESTATE.  [CHAP.  XXL 

dren  bom  in  England,  whose  illegitimacy  is  irretrievably  fixed 
by  the  law  of  the  place  of  birth.* 

19.  If  the  father,^  daring  his  lifetime,  on  the  occasion  of  the 
marriage  or  settlement  in  life  or  otherwise,  have  made  any  ad- 
vancement to  any  of  his  children,  towards  their  distributive  share 
in  his  estate^  this  must  be  reckoned  in  making  the  distribution. 
It  seems  requisite,  according  to  the  practice  in  America,  tliat  the 
advancement,  in  order  to  be  reckoned  toward  the  distributive 
share  of  the  child,  must  have  been  so  intended  by  the  father, 
and  so  understood  by  the  child,  or  at  the  least  the  former  must 
clearly  appear.  And  such  an  advancement  will  affect  tlie  repre- 
sentatives of  such  child  who  come  in  after  his  decease  and  take 
his  share.^ 

20.  An  annuity  provided  by  the  father  to  take  effect  at  the 
time  of  his  death,  is  regarded  as  an  advancement.^  So  also  if 
the  provision  be  contingent,  it  shall  be  reckoned  an  advance- 
ment after  it  becomes  absolute ;  ^  and  it  is  here  said,  that  while 
the  provision  is  contingent  it  may  either  be  estimated  at  its 
probable  value,  or  some  limitation,  in  the  distribution  ma^e, 
with  a  view  to  equalize  the  shares  of  the  children  when  it  shall 
become  absolute. 

21.  Where  the  father  advanced  £  10,000  to  his  son,  to  enable 
him  to  form  a  partnership,  and  took  his  promissory  note  for  it 
payable  on  demand,  and  on  his  death-bed  burned  the  note,  and 
died  intestate,  it  was  held  that  although  the  burning  of  the  note 


*  Goodman  v.  GoodmaD,  3  Giff.  648.  This  case,  to  be  BtricUy  consistent  with 
the  preceding  one,  should  have  excluded  all  the  children  bom  before  marriage. 
But  it  admitted  all  the  children  born  in  Holland. 

^  This  rule  applies  only  to  the  father,  and  not  to  the  mother  who  died  a 
widow,  having  made  advancements  to  some  of  her  children.  Holt  u.  Frederick, 
2  P.  Wms.  866. 

'  Proud  V.  Turner,  2  P.  Wms.  660. 

^  Edwards  v.  Freeman,  2  P.  Wms.  486,  440,  445,  where  the  subject  of  ad- 
vancements is  considerably  discussed. 
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amounted  to  a  release  of  the  debt,  it  should  nevertbeless  be 
reckoned  as  an  advancement  towards  his  share.^ 

22.  Small  and  inconsiderable  sums  for  tlie  current  expenses, 
ornaments,  and  education  of  children  are  not  to  be  regarded  as 
adyancements.^  But  a  premium  for  apprenticeship  for  a  trade 
or  profession,  it  is  said,  maj  be  so  regarded  when  the  sum  is 
considerable.^ 

23.  But  when  there  is  a  will,  but  some  portion  of  the  person- 
alty is  undisposed  of,  no  advancement  will  be  reckoned,  but  the 
children  will  share  equally.^ 

24.  There  has  always  been  great  uncertainty  as  to  what  could 
fairly  be  reckoned  an  advancement  by  the  decedent  in  his  life- 
time towards  a  legacy  or  portion  or  distributive  share.  We 
have  considered  these  points  to  some  extent,  under  their  sepa- 
rate heads,  but  it  will  be  convenient  to  state  some  of  the  recent 
cases  here.  A  payment  to  the  husband  of  a  daughter  of  £  1000, 
jocularly  stated  to  be  in  exchange  for  his  snuiF-box,  cannot  be 
reckoned  as  an  advancement  to  tlie  daughter.^  But  where  the 
father  had  advanced  money  to  his  son,  and  paid  large  sums  on 
his  account,  and  in  his  will  gave  him  a  legacy,  it  was  held  such 
loans  apd  balance  of  account  must  be  set  off  against  the 
legacy.^ 

25.  In  Massachusetts  and  some  other  of  the  American  states 
from  an  early  day,  by  express  statute,  nothing  could  be  reckoned 
as  an  advancement  to  a  child  by  the  father,  unless,  in  the  lan- 
guage of  Poflrker^  Ch.  J.,**  "  it  be  proved  to  have  been  intended  " 
as  such,  and  '^  chargeable  on  the  child's  share  of  the  estate,  by 

certain  evidence  prescribed.*' 

« 

^  GUbert  v.  Wetherell,  2  Sim.  &  Stu.  254. 
»  2  Wmfl.  Exra.  1355. 

»  Sir  WUliam  Grant,  in  Walton  v.  Walton,  14  Ves.  818,  824. 
"  McClure  t;.  Evans,  29  Beay.  422. 
*>  Smith  V.  Smith,  8  Giff.  263. 

^  Osgood  V,  Breed's  Heire,  17  Mass.  R  356,  858.    It  was  here  held  that  no 
interest  was  chargeable  on  such  advancements. 
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26.  In  this  state  an  acknowledgment  of  the  child,  of  haying 
received  the  whole  or  a  portion  of  his  share,  is  sufficient.^  But 
an  account  against  a  child  in  the  usual  mode  of  keeping  ac- 
counts of  debt  will  not  be  sufficient  to  establish  an  advance- 
ment. It  must  be  charged  as  an  advancement,  under  the  statute 
in  this  state,  or  so  acknowledged  in  writing  hj  the  child,  or  else 
so  expressed  in  the  gift  or  grant.^  A  deed  expressed  partly  for 
the  consideration  of  love  and  affection,  and  partly  for  a  pecu- 
niary consideration,  is  not  to  be  deemed  in  any  part  an  advance- 
ment, not  coming  within  the  requirements  of  the  statute.^ 
And  where  the  son  gave  a  note  for  money  received  of  the  father, 
it  was  held  that,  it  could  not  be  shown  by  parol  to  have  been 
intended  as  an  advancement.^ 

27.  Whether  a  conveyance  of  property  by  a  father  to  his  son 
without  consideration  is  to  be  treated  as  a  gift  or  an  advance- 
ment, or  partly  one  and  partly  the  other,  in  Connecticut,  depends 
upon  the  intent  of  the  grantor.®  We  might  pursue  this  subject 
much  further,  but  it  scarcely  seems  requisite. 

■ 

**  Quarles  v,  Quarles,  4  Mass.  R.  680 ;  Eenney  v.  Tucker,  8  id.  148 ;  Bnlkeley 
V,  Noble,  2  Pick.  837.  Bat  in  this  last  case  it  was  held  that  an  advancement 
could  not,  under  the  statute,  be  proved  by  parol.  Nor  will  a  declaration  of  the 
intestate,  that  he  had  made  charges  as  advancements  to  his  children,  be  sufficient, 
even  where  his  book  is  produced,  with  three  leaves  cut  out.  Hartwell  v.  Bice, 
1  Gray,  587. 

"  Gen.  Stat  Mass.,  ch.  91,  §  8. 

"  BuUard  v.  BuUard,  5  Pick.  527;  Adams  v.  Adams,  22  Yt.  B.  50. 

"  Barton,  Judge,  t;.  Bice,  22  Pick.  508. 

"  Meeker  v.  Meeker,  16  Conn.  R  383. 
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on  debts  falling  due  after  decease  of  testator  or  intestate,  194,  note  14. 

right  of  action  accruing  in  remainder,  195. 

fipom  condition  or  forfeiture,  195. 
reviving  suits  by  executor  and^adminvsiraior,  196-199. 

all  suits  at  common  law  abated  by  death  of  party,  196. 

what  may  be  revived  by  English  statutes,  196,  note  1. 

how  judgments  may  be  entered  to  avoid  effect  of  death  of  party,  197. 

when  judgment  must  be  revived,  197. 

writ  of  error,  by  whom  brought,  198. 

will  not  lie  at  law  between  joint  administrators,  207. 

agwnst  personal  representative  when  suspended,  240. 

limitation  of,  241. 

when  attorney-general  necessary  party  to,  795.  ^ 

on  administration  bond,  248. 

to  enforce  contract  for  legacy,  281. 

choses  in.  (-S^^^  Chobeb  in  Action.) 

ADEEMED, 

{See  Legacy  ;  Specific  Legacy.) 

ADMINISTRATION, 

{See  Ancillaby  Administbation.) 

letters  of,  how  far  conclusive,  54. 
to  whom  granted, 

{See  Administrator  ;  Marshalling  of  Assets.) 

wiJth  the  will  annexed, 
when  granted,  62,  66,  84,  89. 
duties  of  such  adnunbtrator,  84. 
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will  to  be  proved  same  as  when  executor  acts,  85. 

residoary  legatee  generallj  entitled  to  appointment,  86. 

in  case  of  death,  his  representattve,  86. 

reddaary  legatee  failing,  next  of  kin  entitled,  87. 

administrator  of  executor  sometimes  appointed,  88. 
pendente  lite, 

when  made,  96. 

duty  and  functions  of  such  administrator,  96. 

extent  of  authority,  96. 
dehomsnofty 

administrator,  definition  of,  rights  and  duties,  89,  221. 

cannot  discharge  special  trusts  without  special  appointment,  222. 

grounds  of  selection  and  extent  of  responsibility,  90. 

when  appointed,  91. 

authority  of,  91. 

time  dT  appointment  limited  only  by  statute,  91. 
during  minority, 

when  necessary,  92. 

guardian  of  infant  more  commonly  appointed,  98. 

suits  instituted  by  special  administrator  prosecuted  after  his  office  ex- 
pires, 94. 

authority  of  special  administrator,  94. 

restrictions  upon,  94. 

suits  by,  or  against  pleadings  in,  95. 

judgment  against  how  and  when  revived,  95. 
durante  absentia, 

when  granted,  97  and  note  2. 

American  practice,  98. 

under  English  statutes,  99. 

bond  for,  when  and  by  whom  may  be  sued,  248. 

how  administration  vacated,  103. 

(See  Rbyocation  or  Fbobate.) 
ADMINISTRATOR, 
ad  interim, 

how  appointed,  5,  note  3. 

ancillary  administrator,  20. 

term  originally  included  in  execotors,  58. 

definition  of,  67. 

basis  of  American  law,  68. 

right  of  husband  to  administer  wife's  estate,  69. 

PABT  II.  77 
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and  to  hold  personalty,  69. 
when  wife  leaTes  will,  70. 
widow  of  intestate  to  administer,  71. 

how  forfeited,  72. 

order  in  which  kindred  are  entitled  to  be,  72. 

grounds  of  selection  among  those  of  equal  degree,  7S. 

who  may  be  when  intestate  was  foreigner,  74. 

solely  entitled,  probate  court  how  compelled  to  appoint,  74. 

attorney  in  fact,  of  party  entitled  when  appointed,  74. 

creditors  may  be,  when,  75. 

appointed  in  discretion  of  court,  when,  75. 

order  in  which  parties  are  entitled  in  America,  7G. 

persons  disqualified,  77. 

mode  of  appointment,  79. 

what  bonds  required  of,  78,  80. 

English  form,  79,  note  1. 
with  the  will  annexed.     {See  AMunsTRATiOK.) 
pendente  lite,  (See  Administration.) 

de  bonis  non,  89,  221. 
during  minority,  92  -  95. 
special  administrator,  94,  95. 
durante  abserUiaf  97-99. 
appointment,  when  vacated,  108. 
how  vacated,  104, 
authority,  when  void,  107. 
title  of,  when  it  vests,  113. 
estate  of,  nature  and  extent  of,  116-122. 
presumptions  in  regard  to,  117. 
how  contrary  is  proved,  117. 
private  creditors  of,  may  levy  on  assets  when,  119. 
title  to  real  estate,  120. 
•  right  to  possession  of,  120. 
estate  in  live  animals  and  those  ferae  naturse,  135. 
when  entitled  to  emblements,  140. 
upon  what  causes  of  action  may  sue,  182. 
in  what  character,  182,  183. 
representative  character,  how  proved,  185. 
causes  of  action  accruing  to,  190-196. 
revivor  of  suits  by,  196-199. 
can  distrain  for  rent,  when,  208. 
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American  practice,  208. 

right  of,  to  pledge  or  mortgage  assets,  212. 

cannot  pay  debts  of,  with  assets,  214. 

may  sell  choses  in  action  at  discount  and  indorse  notes,  219. 

when  may  exercise  election,  220. 

power  to  compromise,  241. 

suspension  of  suits  against,  240. 

limitation  of  suits  against,  240. 

of  shareholder,  how  far  responsible,  261. 

protected  by  decree  of  court,  248. 

(See  Executor.) 
ADVANCEMENTS,  908-910. 

made  by  father  to  children,  reckoned  against  children,  908. 

annuity  or  contingent  interest  may  be,  908. 

to  enable  son  to  form  partnership  sufiScient,  908,  909. 

ordinary  expenses  are  not,  909. 

premium  for  apprenticeship  is,  909. 

law  as  to,  does  not  apply  where  is  a  will,  909. 

late  English  cases,  as  to,  909. 

rule  in  Massachusetts  and  Connecticut,  009,  910.    ' 

how  &r  conveyance  without  consideration  to  be  regarded  as,  910. 

must  be  proved  by  statutory  proof,  910. 
ADVOWSONS 

are  chattels  real,  127. 

what  passes  by  devise  of,  715. 
AFFINITY, 

(Sse  Relations.) 
ALIEN 

may  be  executor,  if  resident,  60. 
ALIENATION, 

restrictions  upon^  668. 

(See  Legacy,  &c.) 
ALLOWANCES  TO  PERSONAL  REPRESENTATIVE, 

(See  Settlement  of  Accounts.) 
ANCILLARY  ADMINISTRATION, 

when  right  to  accrues,  18, 19,  and  20. 

independent  of  principal  administration,  18. 

duty  of  ancillary  administrator,  20. 

rights  of  creditors  in  jurisdiction  of,  20-22. 

jurisdiction  of,  20  and  21. 

after  payment  of  debts,  disposition  of  funds,  22. 


916  IXDEX. 

ANIMALS, 

live  andferas  no/uree, 

estate  of  executor  in,  what  it  is,  135. 

American  doctrine,  135. 
ANNUITIES, 

what  are,  and  how  treated,  168. 

when  granted  to  heirs,  or  made  a  charge  on  realty,  168. 

apportionment  of^  171  and  note  17. 

contract  for,  when  enforced,  &c.,  282. 

beqnest  of  interest  does  not  generally  create,  453. 

interest  on,  572. 

without  naming  any  limitation,  how  constnied,  765. 

when  included  in  general  legacy,  756. 

(See  Legacy  ;  Distribution,  &c) 
APPEAL, 

American  practice,  108. 

effect  of,  110. 

lies  from  report  of  commissioners  of  insolrent  estatCi  24S. 

(See  P&OBATB  COUBT.) 

APPORTIONMENT 

of  annuities,  171  and  note  17. 

of  rent)  not  made  at  common  law,  170. 
APPRENTICES, 

duty  of  master  and  apprentice  does  not  sunrive,  169,  267. 
APPURTENANCES, 

(See  Real  Estate.) 
ASSENT 

of  executor  to  legacy,  560  -  562. 

(See  Legacies.) 
ASSESMENTS, 

on  shares  in  corporations,  when  to  be  paid  by  legatee,  280. 
ASSETS, 

of  estate,  when  liable  to  private  creditors  of  personal  representadyes,  119. 

right  of  personal  representative  to  pledge  or  mortgage,  212. 

personal  representative  cannot  pay  his  own  debts  with,  214. 

distinction  between  legal  and  equitable,  220. 

when  growing  firuit,  &c.,  considered  to  be,  143. 

distributed  how,  as  to  creditors,  233. 

legatees,  233. 

when  bond  is  conclusive  admission  oi,  248. 

debt  of  executor  held  to  be,  in  his  hands,  523. 
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legal  and  equitable,  how  applied,  854. 

trust  estates  are  not,  855. 

subject  to  appointment,  how  affected  thereby,  856. 

executor  may  reimburse  himself  from,  870. 

(Se« Mabsaluno  Assets;    Administration.) 
ATTESTATION 

of  witnesses  to  will,  how  proved,  32. 
ATTORNEY, 

when  appointed  administrator,  74. 

responsibility  of,  in  such  case»  75. 

can  have  no  lien  on  will,  6,  n.  6. 
ATTORNEY-GENERAL 

when  necessaiy  party  to  suit,  795. 


B. 
BANK  SHARES 

as  the  subject  of  gift  mortis  causd,  828. 
BANKRUPTCY, 

devise  dependent  upon,  597. 
BEQUESTS, 

(See  Legacy  ;  Deyisb  ;  Real  Estate.) 
BONA  NOTABILIA, 

effect  of,  explained,  21,  note  16. 
BONDS, 

what  required  of  administrators,  78,  80. 

form  and  yalidity  of,  80. 

in  Massachusetts,  81. 

form  of  executors'  bonds,  81. 

bonds  of  joint  executors,  82. 

final  judgment  in  probate  court  should  precede  suit  on  bond,  82. 

purpose  of  bond,  83. 

given  for  debt  due  estate,  how  sued,  198. 

given  voluntarily,  subordinate  to  creditors,  237, 

of  indemnity,  how  regarded,  289. 

administration,  when  may  be  put  in  suit,  by  whom,  248. 

conclusive  admission  of  assets,  when,  248. 

how  far  the  subject  of  gifts  mortis  causd,  809,  310. 
BOOKS, 

how  &r  includes  manuscript  notes  bound  in  volumes,  450. 

77* 
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C. 
CAUSES  OP  ACTION, 

stirvivorehip  of.  {See  Actions.) 

what  maj  be  joined,  182. 

upon  what  personal  representatiTe  may  sae,  190  - 196. 
CAVEAT, 

use  and  effect  of,  in  probate  court,  107. 
CHARGING  LEGACIES  UPON  LAND, 

(5ee  Marshallino  Assets;  Legacies;  Specific  Leoact.) 
CHARITABLE  USES  AND  TRUSTS, 

English  statute  in  regard  to  superstitious  mes,  769. 

bequests  to  superstitious  uses,  whj  Toid,  770. 

when  Yoid  how  disposed  of,  770. 

what  uses  regarded  superstitious  in  America,  770. 

Roman  Catholic  emancipation  acts,  effect  o^  771. 

charitable  uses,  how  far  definable,  772. 

statute  of  Elizabeth,  and  subjects  embraced  in  it,  773. 

when  declared  in  force  in  United  States,  798  -  802. 

gifts  to  charitable  uses  not  confined  to  poor,  777. 

subjects  of  bequests  not  regarded  as  charitable,  777. 

how  far  object  must  be  general  to  create  public  charity,  779. 

when  court  will  distribute  fund,  781., 

when  discretion  is  reposed  in  trustee,  how  &x  equity  willinteifere,  782. 

what  trusts  equity  holds  valid,  782. 

policy  of  early  English  law,  783. 

statutes  of  mortmain,  origin  and  prorisions  of,  788. 

how  far  joint-stock  companies  affected  by  it,  784. 
railway  debentures  affected  by  it,  785. 

lands  devised  to  charity,  effect  of,  786. 

bequests  to,  how  affected  by  assGlciation  with  othersi  void,  786. 

effect  of  long  acquiescence,  786. 

effect  of  seeret  trust,  787. 

assets  will  not  be  marshalled  to  avoid  illegality,  788. 

English  constructions  against  effect  of  charitable  bequests,  789. 

how  far  statute  of  mortmain  extends,  and  how  far  repealed,  790. 

personal  estate,  how  applied  to  charity  in  England,  790. 

substitution  of  other  objects,  how  fa>  upheld,  791. 

bequest  to  particular  object  of  charity  not  administered  cy  pros,  79S. 

where  trustees  decline  acting,  court  will  appoint,  794. 

who  appointed,  794. 

fund  proving  larger  than  testator  expected,  practice,  794. 
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attomey-general,  when  necessary  party  to  suit,  795. 

beqnest  to  foreign  charity,  practice,  795. 

failure  of  primary  gift  to  charity,  effect  on  gift  over,  796. 

excess  of  income  of  charitable  devises,  how  disposed  of^  796. 

decisions  in  Supreme  Court  United  States  on  subject,  801  -  804. 

subjects  held  charitable  in  United  States,  804. 

American  cases  where  religions  charities  are  recognized,  807  and  note  151. 

how  fiir  American  courts  go  in  carrying  charitable  trusts  into  effect,  809. 

lights  of  trustees  of  a'  charity,  810. 

how  far  American  courts  adhere  to  oiganlzation  of  donee  and  doctrine  of 
donor,  810. 

doctrine  of  cy  pres,  how  far  adopted  in  America,  811  and  note,  818. 

charitable^trusts,  how  far  void  for  indefiniteness,  81 7  and  note  153,  and  820. 

courts  of  chancery  will  not  appoint  trustees,  when,  824. 

creating  trusts  in  real  estate,  prohibited  in  New  York,  819. 

perpetuity,  no  objection  to  charitable  trust,  821. 

charitable  corporations,  how  fkr  subject  to  legislatiTe  control,  827. 

extent  of  charitable  trusts,  828. 

Chancellor  Kent's  definition,  828. 

Lord  Eldon's  definition,  828. 

rule  in  Story's  Equity  Jurisprudence,  829. 

indefinite  trusts,  not  exclusively  charitable,  how  fiv  maintained,  830. 

distinction  between  charitable  and  other  trusts,  how  far  recognised  in 
Connecticut,  831. 

costs  of  litigating  doubtful  question,  how  paid,  831. 

not  barred  by  statute  of  limitations,  832. 

lapse  of  time,  how  important,  882. 

rule  in  Massachusetts,  833. 

effect  of  long  contemporaneous  usage,  834  -  836. 
CHARITY, 

{See  Charitable  Uses  and  Trusts.) 
CHATTELS, 

how  successive  estates  created  in^  656. 
CHATTELS  REAL, 

include  what,  127. 

go  to  executor  and  not  heir,  127. 

of  wife  survive  to  her  when,  181. 

personal  representative  may  become  seised  of  by  way  of  condition,  138. 

or  in  remainder,  134. 

what  construction  then  adopted,  134. 
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CHILDREN, 

voluntary  setdement  upon,  may  be  valid,  238. 

effect  of  bequest  to  widow  for  life  and  then  to  children,  648. 

legacy  to,  829-350. 

illegitimate,  344. 

in  ventre  sa  mere,  how  far  may  take,  346. 

after-bom  natural  children,  how  &r  may  take,  347,  n.  46. 

bom  after  making  of  will,  contribution  to  make  up  ahare  of,  555. 
CHOSES  IN  ACTION, 

what  causes  of  action  survive  j  163, 

(See  Actions.) 

wife  surviving,  entitled  to  what,  173. 

how  defeated,  174-179. 

of  wife,  include  what,  1 76. 

husband  surviving,  takes  wife's  choses  in  action,  1 79. 

suit  by  husband,  for  those  of  wife,  180. 

joint  tenant  in,  death  of,  180. 

when  and  how  to  be  inventoried,  203. 

executor  may  sell  at  discount,  219. 

legacy  of,  when  adeemed,  529. 
CITATION, 

who  may  petition  for,  to  have  will  brought  into  court,  5. 

who  may  be  cited,  6. 
CODICIL, 

giving  lapsed  legacy  to  another,  how  &r  revives  it,  765. 

probate  not  granted  while  controversy  pending  as  to,  44. 
COMMISSIONERS, 

(See  Insolvent  Estate.) 
COMPROMISE, 

power  of  personal  representative  to  make,  241. 
CONDITION, 

(See  Lboacibs  upon  Condition.) 

executors  appointed  upon,  65. 

right  of  action  accruing  from,  195. 

gifts  mortis  causa  may  be  made  subject  to,  817. 
CONSANGUINITY, 
how  reckoned^ 
(See  Administrator;  Administration;  Distribution  of  Estate.) 
CONSIDERATION, 

bond  given  without,  subordinated  to  creditors,  237. 

settlement  upon  wife  and  children  without,  may  be  valid,  238. 

conveyance  without,  how  far  regarded  as  advancement,  910. 
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CONSTRUCTION 

{See  Descbiption.) 
of  will,  established  by  court  of  equity,  52,  53  and  note  28. 
for  purpose  of,  how  far  original  will  may  be  examined,  54. 
of  power  to  sell,  216. 
of  restrictions  on  assignment  of  lease,  216. 
difficulty  of  carrying  a  proTision  into  effect,  no  reason  for  rejecting  it, 

833. 
of  bequests  to  ezecntoFB  or  administrators,  404. 

{See  Leoagibs  to  a  Class,  328.) 
effect  of  general  or  particular  words  preceding  or  foOowing  general 

words,  432,  note  11. 
directions  of  will  in  regard  to  application  of  a  bequest,  may  aid  con- 
struction, 433. 
error  by  miscalculation,  when  corrected  by,  448. 
errors  in  description  of  subject-matter  of  bequest,  how  corrected,  451. 
terms  descriptive  of  subject-matter  of  bequest,  how  qualified  by  preceding 

words  and  limited  to  things  ejusdem  generis,  452. 
fiivorable  to  vesting,  generally  followed,  595. 
where  real  and  personal  estate  joined  in  same  bequest,  625. 
of  prefatory  words  in  will,  730. 
construction  of  provision  in  lieu  of  dower,  747. 
of  general  devise  as  to  dower,  750. 

general  grounds  of,  applied  to  particular  legacies,  764  and  765. 
aid  when  gained  from  preceding  and  following  legacies,  764. 
of  annuity,  where  no  limitation  named,  765. 
English  constructions  against  effect  of  charitable  bequests,  789. 
CONTINGENT  DEBTS, 

how  regarded,  in  settlement  of  estate,  238. 
CONTINGENT  REMAINDERS, 

(See  ExEGOToaT  Devises  ahb  Bequests,  643  -  659.) 
CONTl^ACT, 

(See  Actions.) 
for  legacy f 

{See  Legacy  ;  Actions  ;  Remedies.) 
simple,  not  distinguished  from  specialties,  237.  ^ 

for  annuities,  when  execution  will  be  decreed  in  equity,  282. 
of  glfV,  equity  will  not  decree  execution,  282. 
but  equity  will  ud  donee  of  gift  causct  mortiSf  317,  318. 
when  joint  and  several,  260. 
CONTRIBUTION,     {See  Debts  ;  Mabshalling  of  Assets.) 
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CONVERSION 

of  land  into  money  and  money  into  land,  wben,  1 25. 

'*  oat  and  out  **  conversion,  what  and  when  intended,  125. 

of  personal  into  real  estate,  how  far  may  be  insisted  on  by  heir  or 
devisee,  279. 
CONVEYANCE, 

withoat  consideration,  how  &r  regarded  as  advancement,  910. 
COPARTNERSHIP, 

may  be  executor,  59. 

when  relief  granted  by  equity  against  estate  of  deceased  partner,  275. 
COPYRIGHT, 

bequest  of,  how  construed,  455. 
CORPORATION, 

may  be  executor,  59. 

charitable,  how  &r  subject  to  legislative  control,  827. 
CORPUS 

(See  Legacy  ;  Real  Estate  ;  Specific  Lboacies.) 
COSTS 

of  litigation  concerning  doubtM  trust,  how- paid,  881. 

subject  incidentally  named  in  chapters  on  Administration  ;  ADUiNi&t 
TRAToB ;  Executor,  &c. 

of  litigation,  when  paid  out  of  ^tate,  112. 
CREDITORS, 

in  jurisdiction  of  ancillary  administration,  rights  of,  20. 

when  deficiency  of  assets  in  principal  administraticm,  rights  of,  22. 

when  entitled  to  administration,  75. 

private  may  levy  on  assets  of  estate  in  hands  of  executor  or  administra- 
tor, when,  119. 

how  restricted  in  bringing  actions  against  executor  and  administrator,  198. 

private  creditors,  paid  with  assets,  when  firaudulent,  &c.,  214  and  note. 

assets  distributed  to,  how,  233. 

preferred  to  voluntary  bond,  237. 

bills  in  equity  of,  285. 

legacy  from,  to  debtor,  521. 

where  creditor  appoints  debtor  executor,  523. 

may  pursue  assets  in  hands  of  legatees,  548. 

doctrine  of  election  does  not  apply  to,  745. 

their  rights  not  affected  by  direction  in  will  as  to  payment  of  debts,  856. 

legatees  substituted  to  rights  of,  857. 
CRIME, 

does  not  disqualify  executor,  61. 
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CUMULATIVE  LEGACIES, 

defined  and  distingnished  from  repetitioni  of  same  gift,  507. 

Sir  James  Wigram's  definition  of  distinction,  508. 

when  presmned  to  be  cmnolative,  508. 

resalt  of  all  the  cases,  509. 

evidence  required  to  rebut  prinuiry  presumption,  509. 

presumption  when  sums  are  unequal,  510. 

from  repetition  in  different  instruments,  510. 

when  one  paper  substitutionary,  511. 

in  regard  to  legacies  not  ejusdem  generis,  or  not  payable  in 

same  event,  511. 
where  different  motive  allied,  511. 
what  evidence  of  intention  admissible,  513. 
Maryland  case  on  this  subject,  514. 
CURTESY 

out  of  estate  in  fee,  defeaable  by  a  possible  estate  over,  658. 
CY  PRES, 

bequest  to  particular  object  of  charity  not  administered,  cy  pres,  793. 
doctrine  of,  how  far  adopted  in  America,  811  and  818. 

{See  Charitable  Uses.) 


D. 

DEAF,  DUMB,  AND  BLIND  PERSONS, 

made  of  proving  toUU  of, 

(See  Probate  of  Wills  ;  Pbagtice.) 
DEATH, 

(See  Probate  op  Will.) 
proof  of,  1,  2,  pi.  1 ;  485-488. 
effect  of,  on  suits, 

{See  Actioks,  196- 199.) 
of  joint  tenant  in  choees  in  action,  180. 
DE  BONIS  NON, 

{See  Administration  de  bonis  non.) 
DEBENTURES  OP  RAILWAYS, 

how  far  affected  by  statute  of  mortmain,  785. 
how  far  pass  under  parol  gift,  810,  n.  36. 
DEBTS, 

due  estate,  how  sued  for,  192  - 194. 
payment  of  and  order  in  nohich  it  shoU  be  done, 
for  funeral  expenses,  224  -  228. 
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«  preliminary  expenses,  what  are,  829. 
do  not  embrace  any  fixr  family,  229. 
preferred, 

American  cases  on,  229,  note  1. 
includes  probate  fees,  &c.,  280. 
such  fees  should  be  kept  low,  231,  note  8. 
jurisdiction  of  national  and  state  courts,  282. 
must  be  paid  in  order  of  priority,  282. 
practice,  282. 

assets  distributed  as  to  creditors,  how,  288. 

legatees,  how,  288. 
legal  preferences  and  liens  not  defeated  by  will,  284. 
statute  preferences  in  England,  285. 
Kentucky  practice,  285. 
New  Toric  practice,  285. 

specialties  and  mmple  contract  debts,  no  distinction,  287. 
▼oluntary  bond  postponed  to  creditors,  287. 
▼duntary  settlement  upon  wife  and  children,  288. 
representatives  of  shareholders,  how  responsible,  261. 
breaches  of  trust,  how  treated,  288. 
when  due,  288. 

contingent,  how  regarded,  238. 
bonds  of  indemnity,  how  regarded,  289. 

election  by  personal  representatiye  among  oreditom  of  equal  degree,  289. 
retainer  upon  own  debt  by  personal  representatire,  289.  ^ 
all  estates  settled  as  solvent  or  insdvent,  289. 
solvent  estates,  how  settled,  289  -  242. 
may  be  remitted  by  gift  mortis  causd,  819. 
rule  where  will  forgives  debt,  as  legacy,  488. 
directions  in  will  as  to,  effect  of^  865. 

^See  61FT6  M0BTI8  Causa;  Lboact.) 
saHsJacthn  of,  by  legacie$j 
rule  and  character  of  it,  515. 
true  bams  of  law  on  this  point,  517. 
exceptions  to  rule,  51 7  -  520. 

presumption  between  master  and  servant,  parent  and  child,  519.  , 
parol  evidence  to  control,  inadmissiUe,  519. 
rule  as  to  legacy  by  creditor  to  debtor,  521. 
parol  evidence,  when  admissible  in  such  cases,  621,  note  27. 
rule  when  creditor  appoints  debtor  ezecutori  628. 
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American  cases,  524. 

of  legatee,  how  retained,  581. 

preferred  to  legacies,  547. 

effect  of  direction  in  will  for  payment  .of,  855,  n.  5. 

rights  of  creditors  not  affected  by  direction  in  will,  856. 
DECREE, 

(See  Settlement  of  Accounts  ;  .Pbobatb  Court.) 

of  courts  of  equity,  how  enforced,  188. 
DEFENCES, 

defendant  induced  to  administer  by  plaintiff^s  promise  not  to  sue,  260. 

plene  administravit,  270. 

set-off;  270. 

debts  of  prior  degree  have  absorbed  assets^  270. 
DELIVERY, 

essential  to  validity  of  gifts  mortis  causdy  S02. 
DEMONSTRATIVE  LEGACIES, 

(See  Specific  Legacies.) 
DESCENDANTS, 

how  take,  under  bequest  to  issue,  356. 

bequests  to,  includes  whom,  896. 

lineal  include  whom,  896  and  note  11. 

how  they  take,  897. 
DESCENT, 

rule  of,  in  America,  388-891. 
DESCRIPTION, 

of  subject-matter  of  bequests,  448  -  456. 

error  of  miscalculation  corrected  by  construction,  448. 

one  considered  as  possessed  of  what  he  has  contracted  for,  450. 

word  '*  jewels  **  sometimes  used  in  different  senses,  450. 

how  far  word  **  books  **  includes  manuscript  notes  bound  up,  450. 

error  in  description  of  subject-matter  readily  set  right,  451. 

descriptire  words  qualified  by  preceding  words,  and  limited  to  things 
similar,  452. 

bequest  of  $  500,  as  legatee  may  select,  will  not  pass  real  estate,  458. 

bequest  of  interest  does  not  generally  create  annuity,  458. 

bequest  of  amount  of  a  note  held  to  pass  merely  the  note,  454. 

"  estate  "  and  "  property  "  taken  to  include  both  realty  and  personalty, 
454,  689,  709,  728. 

bequests  of  "  home  **  and  ^*  support,**  how  construed,  454. 

bequest  of  copyright^  how  construed,  455. 
PART  u.  78 
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constniction  of  ^  proviBions,"  ^  estate,"  "^  wearing  apparel,"  4&ft. 

*'  house  "  includes  all  within  '*  curtilage,"  456. 

word  "  effects"  bow  construed  in  devise,  688,  713. 

word  "family,"  89S-596. 

words  "  heir,"  "  issue,"  878,  882  -  885. 

word  "  children,"  336,  354. 

word  "  grandchildren,"  358. 

"  nephews,"  nieces,"  "  cousins,"  &c.,  344. 

"  next  of  kin,"  398. 

"orphan,"  827. 

"  poor  inhabitants,"  424. 

*•  farm,"  735. 

"  servants,**  who  included  among,  423  and  n.  122. 

»*  support  of,"  454. 

"  wearing  apparel,"  456. 
DEVISE, 

(^See  Legacy;  Real  Estate.) 
DISCOVERY, 

power  of  probate  courts  to  compel,  40. 

when  enforced  by  equity  court.  189. 
DISTRESS  FOR  RENT, 

right  of  executor  to  make,  208. 
DISTRIBUTION, 

where  final  should  be  made,  22. 

remedies  in  regard  to,  in  national  tribunals,  23. 

in  state  tribunals,  24. 

jurisdiction  of  courts  of  equity  as  to,  190. 
after  paying  dd>tSy  residue  ofpersonaky,  haw  distributed^  902  -  910. 

statute  of  distributions  derived  from  civil  law,  902. 

degrees  of  kindred,  how  reckoned,  902. 

those  in  equal  degree  not  equally  entitled  always,  902,  903. 

once  vested,  not  affected  by  decease  of  distributee,  90S. 

half-blood  take  equally  with  full  blood,  908. 

representation,  how  far  allowed,  903. 

per  stirpes  and  per  capita,  908,  904,  905. 

how  distributed  between  widow  and  others,  903,  904. 

father,  mother,  brothers,  and  sisters,  how  entitled,  904,  905. 

the  rules  of  law  governing  matter  here,  905. 

effect  of  foreign  domicil,  905,  906. 

summary  of  recent  cases  on  this  point,  906-908. 
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advancements,  how  reckoned,  908  -  910. 

annaity,  when  to  be  80  regarded,  908. 

how  reckoned  under  will,  909. 

how  far  dependent  upon  intention,  910. 

how  far  conreyance  without  consideration  to  be  so  regarded,  910. 

must  be  proved  bj  statutory  proof,  910. 
DIVIDEND, 

when  declared  on  insolvent  estate,  244. 
DOMICIL, 

(See  Will  ;  Distribution,  &o.) 
DONATIO  MORTIS  CAUSA, 

(See  Gifts  Mortis  Causa.) 
DOWER, 

out  of  estate  in  fee,  defeasible  by  a  possible  estate  over,  658. 

when  widow  is  put  to  election,  738. 

provision  in  lieu  of,  how  construed,  747. 

general  devise,  how  construed  as  to,  750. 

(See  Election;  Executory  Devises.) 
DUTY  ON  LEGACIES,  896  -  900. 


E. 
«  EFFECTS," 

construction  of  word  in  devise,  688,  718, 
ELECTION, 

when  it  devolves  on  personal  representative,  220. 

to  be  exercised  by  personal  representative  among  creditors  of  equal  de- 
gree, 289. 

definition  of,  737,  741. 

when  widow  is  put  to,  738,  754. 

and  parties  generally,  754. 

efiect  of  devisee  electing  against  will,  740. 

electing  in  favor  of  will  and  taking  through  another  against  it,  741. 

whether  may  accept  one  provision  and  reject  another,  741. 

testator's  knowledge  of  his  rights  how  far  important,  742. 

his  power  of  disposition  how  far  important,  742. 

applies  to  what  interests,  741. 

baas  of  doctrine  of  election,  742. 

persons  under  disabilities  how  far  may  elect,  743. 

heir  not  bound  to  elect  by  imperfectly  executed  will,  744. 
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dispoeition  in  testator's  own  right  indispensable,  744. 

doctrine  of  election  not  applied  to  creditors,  746. 

how  far  parol  evidence  admissible,  745. 

will  most  be  very  clear  to  embrace  other  than  testator's  own  property,  746. 

presumptions,  746,  747,  752. 

provision  in  lieu  of  dower,  how  construed,  747. 

election  must  be  made  with  full  knowledge,  748. 

New  York  cases  as  to  election  and  claim  of  dower,  748. 

general  devise,  how  construed  as  to  dower,  750. 

renunciation  under  will,  how  far  it  extends,  751. 

Massachusetts  doctrine  stated,  751. 

when  widow  excluded  from  share  in  personalty,  753. 

what  amounts  to  an  election  by  her,  758. 

her  right  personal,  not  transmissible,  754. 

Pennsylvania  doctrine  of  election,  755. 
EMBLEMENTS, 

when  personalty,  188. 

tenant,  when  entitled  to,  140. 

executor,  when  entitled  to,  140. 

rights  incident  to  right  to,  142. 
ENTRY, 

of  one  of  joint  executors,  effect  of,  267. 
EQUITY, 

courts  of,  do  not  control  probate  of  wills,  10. 

will  enforce  discovery  when,  189. 

jurisdiction  over  will  after  probate,  49,  pi.  8. 

proceedings  to  revoke  probate  of  will,  when  enjoined,  52. 

what  questions  determined  by  court  of  equity,  52. 

proper  tribunal  to  establish  construction  of  will,  58. 

interferes  to  preserve  estate  when,  96. 

equitable  conversion  when,  125. 

recognizes  what  set-ofiPs,  185, 186. 

rights  in,  how  enforced,  188. 

how  decrees  enforced,  188. 

when  it  will  enforce  discovery  of  personalty  of  deceased,  189. 

set-off  a  defence  in,  190. 

jurisdiction  of  courts  of,  in  distribution  of  assets,  190. 

statute  of  limitations,  a  bar  when,  190. 

gives  remedy  between  joint  administrators,  190,  207. 

will  not  relieve  against  forfeiture  of  lease  when,  217. 
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distinction  between  legal  and  equitable  assets,  220. 

relief  when  granted  in  equity,  but  not  at  law,  273. 

how  against  estate  of  deceased  partner,  275. 

conversion  of  personal  into  real  estate,  how  far  it  may  be  insisted  on, 
279. 

removal  of  encumbrances  by  executor,  280. 

contract  for  legacy,  how  enforced,  281. 

execution  of  gift  not  decreed,  282. 

but  contracts  as  to  annuities,  what  will  be,  282. 

extent  of  remedy  against  representative,  288. 

English  practice,  288. 

American  practice,  288. 

occasions  when  resort  to,  needful,  284  -  286. 

statutes  of  limitation  and  lapse  of  time,  effect  of,  286. 

English  and  American  practice  as  to  appointing  receivers,  287. 

will  aid  donee  of  giil  causa  mortis,  817,  318. 

holds  debt  of  executor  to  be  assets,  528. 

will  order  investment  of  legacy,  when,  578. 

jurisdiction  over  charitable  uses,  799,  ns.  135, 187,  824,  n.  179. 

how  far  will  interfere  where  discretion  reposed  in  trustee,  782. 

what  charitable  trusts  held  valid  by,  782. 

will  not  marshal  assets,  to  avoid  illegality  of  charitable  bequests,  788. 

will  appoint  trustees  of  gifts  for  charitable  uses,  794. 

refuses  to  appoint  trustees,  when,  824. 

applies  equitable  assets  so  as  to  equalize  creditors,  854. 

(See  Marshalling  of  Assets.) 
(See  Probate  Court.) 
ERROR, 

of  fact,  when  of  no  effect,  40. 

when  corrected  by  construction,  448. 

in  description  of  subject-matter  of  bequest,  451. 

(See  Writ  of.) 
"  ESTATE," 

of  adminbtrator,  nature  and  extent  of,  116  -  122. 

in  animals,  135. 

when  costs  paid  out  of  estate,  112. 

how  construed  in  devise  restricted  to  personalty,  689. 

when  sufficient  to  pass  fee  in  real  estate,  709  -  718,  728. 

how  construed  in  Massachusetts,  735. 

(^ee  Real  Estate.) 
78* 
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EVIDENCE, 

of  death,  1,  2. 

(See  Probate  of  Wills.) 

required  to  rebat  primary  presumption  of  cumulatiTe  legacies,  509. 

of  intention,  what  admissible  as  to  cumulatire  legacies,  518. 

parol,  inadmissible  agiunst  satisfaction  of  debts  hj  l^acies,  519. 

parol,  when  admissible,  521,  note  27. 

parol,  how  far  admissible  in  cases  of  election,  745. 

parol,  to  show  intention  in  case  of  lapse,  493. 
in  case  of  ademption  of  legacies,  589. 
EXECUTOR, 

should  prove  will,  or  produce  it  and  resign,  4,  5. 

letters  testamentary,  only  justification  of,  12. 

what  he  may  do  before  probate,  18,  n.  6. 

authority  of,  limited  to  state  where  granted,  16, 18,  pi.  7, 19,  pi.  10. 

exceptions  to  this  rule,  17,  18. 

term  originally  embraced  administration,  58. 

nomination  of,  alone  constitutes  will,  59. 

who  may  be,  corporation  and  copartnership,  59. 

resident  alien  may  be,  60. 

infants  may  be,  when,  60. 

married  women,  when,  60. 

not  disqualified  for  by  crime,  61. 

when  may  be  removed,  61. 

derives  appointment  from  will  alone,  62. 

appointment  of,  what  constitutes,  62,  n.  22. 

may  be  by  power  in  will,  68. 

assistant  to,  rights  of,  68. 

American  law,  64. 

executors  with  difieront  duties,  64. 
in  difieront  countries,  65. 
appointed  conditionally,  65. 

executor  of  an  executor,  66. 

bonds  required  of,  81,  82. 

joint  executors,  how  far  respousible  for  each  other,  82. 

executor  not  acting,  will  how  proved,  85. 

declarations  of  executor,  when  binding  on  estate,  99. 

when  he  must  be  within  jurisdiction,  99,  n.  4. 

appointment  of,  how  and  when  vacated,  108,  104. 

when  void,  107. 

expenses  of  litigation  when  allowed  oot  of  estate,  112. 
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appointment  of,  cannot  be  collaterally^  drawn  in  question,  112. 

title  of,  when  it  vests,  113. 

estate  of,  nature  and  extent  of,  116  - 122. 

when  residuary  legatee,  120. 

presumption  in  regard  to,  117. 

how  contrary  is  proved,  117. 

private  creditors  of  may  levy  on  assets  when,  119. 

title  to  real  estate,  120. 

right  to  possession  of,  120. 

when  may  dispose  of,  121, 122. 

under  power  to  sell  in  will,  128. 

right  to  chattels  real,  127. 

must  accept  term  of  years,  128. 

may  become  seised  of  chattels  real  hj  way  of  condition,  183. 

or  in  remainder,  134. 

estate  in  live  animals  and  those  ferss  naturss,  185. 

entitled  to  emblements  when,  140. 

when  entitled  to  fixtures,  145. 

takes  literary  property,  169. 

what  actions  executor  may  sue  upon,  182. 

in  what  character  he  must  sue,  182, 183. 

suits  between  joint  executors,  190. 

causes  of  action  accruing  to,  190-196. 

revivor  of  suits  by,  196  - 199. 

can  distrain  for  rent  when,  208. 

American  practice,  208. 

right  of,  to  dispose  of  things  specifically  bequeathed,  210. 

right  of,  to  mortgage  or  pledge  assets,  212. 

cannot  pay  debts  of  with  assets,  214. 

cannot  be  purchaser  himself,  216. 

may  sell  choses  in  action  at  discount,  219. 

may  indorse  notes,  219. 

cannot  delegate  special  power  and  trust,  219. 

when  may  exercise  election,  220. 

executor  of  an  executor,  see  administration  de  bonis  non,  221,  222. 

authority  of  feme  sole  ceases  on  marriage,  222. 

suspension  of  suits  against,  240. 

limitation  of  suits  against,  241. 

of  shareholder,  how  far  responsible,  261. 

removal  of  encumbrances  by,  280. 
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extent  of  remedy  against,  283. 

power  to  compromiBe,  241. 

bow  compelled  to  make  settlement  of  an  estate,  244. 

claims  of,  when  presented,  247. 

cannot  retain  debt  from  legacy,  245. 

wben  renewal  of  lease  decreed  against,  279. 

legacy  due  to,  retained  wben  estate  is  wasted,  287. 

duty  of,  in  case  of  controversy  in  regard  to  legacy,  287. 

how  and  upon  what  contracts  personally  liable,  288  -  295. 

debt  of,  held  to  be  assets  in  bis  hands,  523. 

assent  of,  required  to  legacy,  560  -  562. 

right  of,  to  retain  legacy,  575-582. 

lien  of,  581. 

paying  debts,  may  reimburse  himself  from  any  assets  applicable,  870. 

(See  Administrator.) 
EXECUTORY  DEVISES   AND  BEQUESTS,  AND  THOSE  IN  RE- 
MAINDER, 

what  is  an  executory  devise,  643. 

estate  in  remainder  by  devise  takes  effect  when,  648. 

when  it  becomes  an  executory  devise,  644. 

effect  of  executory  devise  filing  by  lapse  or  remoteness,  645. 
bequest  to  widow  for  life  and  then  to  children,  648. 

where  estate  over  is  to  go  to  issue,  if  there  is  no  issue,  648. 

ambiguous  words  of  will,  how  explained,  650. 

effect  of  fsulure  to  exercise  power  of  appointment,  650. 

not  defeated  by  forfeiture  or  failure  of  intermediate  estate,  650. 

failure  of  estate  out  of  which  it  arises,  652. 

effect  of  change  in  intermediate  estate,  651. 

estate  may  be  framed  to  take  effect  as  one  or  other,  651. 
merger  of,  652. 

estate  in  fee  defeasible  by  a  possible  estate  over,  subject  to  curtesy  and 
dower,  653. 

no  remainder  in  personalty,  658. 

tenant  for  life,  how  required  to  furnish  inventory,  654. 

rights  of  tenant  for  life  and  remainder-man,  655. 

law  against  perpetuities  applies  to  personal  estates  in  sucoessioD,  656. 

how  successive  estates  exist  in  perishable  chattels,  656. 
American  law,  656.  • 

executory  devise  after  indefinite  failure  of  issue,  657. 

to  take  effect  in  futuro,  658. 
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executory  devise  over  limited  apon  absolute  devise,  659. 

law  of  remoteness  in  regard  to,  821,  n.  173,  848. 

remainder  may  be  valid,  where  executory  devise  void,  848. 
EXECUTRIX, 

marriage  of,  effect  of,  120. 

{See  Executor.) 
EXECUTOR  DE  SON  TORT, 

nature  and  extent  of  tbeir  responsibility,  14,  n. 

when  compellable  to  administer,  74. 

P. 
FAC-SIMILE, 

probate  of  will  in,  when  ordered,  42,  n.  2. 
«  FAMILY," 

construction  of  word,  393  -  396. 
FEE  SIMPLE, 

what  words  in  will  sufficient  to  create,  703. 

(See  Real  estate.) 
FEME  COVERT, 

executrix  or  odmniMratrix, 

authority  of  feme  sole  executrix  or  administratrix  ceases  on  marriage, 

222. 

rule  of  common  law,  222. 

estate  remaining  devolves  upon  administrator  de  bonis  non,  224. 

FIXTURES, 

rule  in  regard  to,  depends  on  what,  144. 

construction  between  landlord  and  tenant,  144. 

executor  and  heir,  145. 

vendor  and  vendee,  146. 

English  rule  from  late  cases,  146,  151. 

•     result  of  American  cases,  147. 

mode  of  attaching,  effect  of,  149. 

ornamental  furniture,  152. 

when  devisee  takes,  158. 

character  of,  tests  to  determine,  153. 

FORECLOSURE, 

of  mortgages,  130. 

when  opened,  130. 

FOREIGN  CHARITY, 

(See  Charitable  Uses.) 
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FOREIGN  WILLS, 

probate  of,  must  contun  translation,  45. 
FOREIGNER, 

where  entitled  to  administer  where  intestate  was,  74, 
FORFEITURE, 

right  of  action  accruing  from,  195. 

of  lease,  when  equity  will  not  relieye  against,  21 7. 

of  intermediate  or  original  estate,  how  aJSects  executory  deTise,  652. 
FORM, 

of  probate  and  letters  testamentary^ 

one  letter  issued  to  co-ordinate  and  joint  executors,  42. 

when  probate  in  fac-simile,  42. 

when  portions  of  will  excluded  from  probate,  48. 

different  letters  to  several  executors,  44. 

will  limited  in  operation,  general  administrataon  of  remainder,  44. 

detail  of  form  of  probate,  45. 

of  foreign  will,  must  contain  translation,  45. 
FRAUD, 

fraudulent  probate,  how  set  aside,  11,  n.  16. 

guarded  against,  7,  82. 
clause,  when  excluded  from  probate,  48. 

property  fraudulently  conveyed  by  deceased  may  be  inyentoried,  208. 

vitiates  what,  218. 
FREEHOLD, 

estates  of,  what  are,  127. 

go  to  heir,  128. 
FUNERAL  EXPENSES, 

rule  as  to  allowance,  224. 

how  regulated,  225. 

English  practice,  225. 

American  practice,  227. 

personal  representative  has  charge  of,  227. 

when  he  must  be  consulted,  228. 

need  not  be  included  in  report  of  conmiissionerB  of  insolvent  estates,  244. 
FURNITURE, 

how  far  considered  a  fixture,  152. 


G. 
GENERAL  ADMINISTRATION, 

{See  Form  of  Probate  and  Letters  Testamentary.) 
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GIFTS, 

eqaity  will  not  decree  execution  of,  282. 
GIFTS  MORTIS  CAUSA, 

definition  of,  296. 

how  differ  from  legacy,  297. 

requisites  to  constitute  such  a  gift,  299  -  816. 

must  be  made  in  apprehension  of  death  which  must  ensue,  299,  800. 

must  be  made  to  take  effect  only  in  the  event  of  death,  800,  801. 

must  be  an  actual  and  continued  change  of  possession  to  the  donee,  802. 

most  doubt  in  regard  to  delivery  of  choses  in  action,  805,  806. 

deliyery  to  third  person  for  donee  sufficient,  806,  807. 

cash  notes  good  subjects  of  such  gifts,  808. 

and  bank-notes  and  government  securities,  809. 

bonds  and  mortgages,  809,  810. 

different  securities  that  make  good  gifts  catud  mortis,  811,  812. 

promissory  notes  and  other  contracts  of  donor  not  sufficient,  818, 814,  815. 

how  far  deed  of  chattels  equivalent  to  delivery,  815,  816. 

American  cases  in  regard  to,  examined,  821,  n.  70. 

how  far  equity  will  aid  donee  of,  81 7,  818. 

may  be  made  subject  to  trust  or  condidon,  817. 

LfOrd  Eldon's  criticism  on,  818. 

how  donee  derives  his  title,  818. 

may  remit  debt  by,  819. 

how  far  conflicts  with  statute  of  wills,  820. 

how  and  when  may  be  revoked^  820. 

right  of  married  women  in  regard  to,  821. 

how  gift  of  promissory  note  should  be  made,  828. 
bank  shares  should  be  made,  828. 

presumptions  as  to  gifts  made  in  last  sickness,  824. 
GIRARD  COLLEGE, 

and  decisions  in  regard  to,  825. 
"  GOODS," 

what  passes  under  bequest  of,  426. 
GRAIN, 

{See  Gbowino  Fbuit,  &c.) 
GRASS, 

{See  Growbto  Fbuit,  &o.) 
GROWING  FRUIT, 

how  regarded  and  to  whom  passes,  186. 

timber  and  trees,  how  regarded  and  to  whom  passes,  187. 

distinction  between  trees  and  timber,  187. 
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what  are  emblements  aad  when  pemnaltj,  138. 

when  deemed  aasets,  148. 
GUARDIAN, 

paper  merely  appointing  not  entitled  to  probate,  47. 

(See  Administration  during  Minority.) 


H. 
HALF  BLOOD, 

(See  Distribution  of  Personal  Estate.) 
HEIR, 

takes  estates  of  freehold,  128. 

when  entitled  to  fixtures,  145. 

annuities  granted  to,  168. 

is  not  entitled  to  chattels  real,  127. 

right  of,  to  convert  personal  into  real  estate,  279. 

takes  rent  accruing  on  reversion,  1 70. 
as  purchaser f  and  also  as  equivalent  to  next  o/ldny 

devise  to  heirs  creates  what  estate,  378. 

of  the  body,  what,  879. 

where  words  **  heir  "  or  '*  heirs  "  are  osed  as  descriptio  personarum,  897. 

bequest  of  personalty  to  one,  and  if  he  dies  before  testator  to  his  heirs, 
how  construed,  880. 

devise  to  one  and  his  issue  creates  what  estate,  380. 

*^  heirs  of  the  body,"  and  **  issue,"  how  construed,  882  -  885.* 

'*  heir,"  or  <*  heirs,"  when  used  to  designate  next  of  kin,  885, 

bequest  to  one  or  his  heirs,  how  construed,  886. 

executors,  how  construed,  886. 

when  real  estate  and  personalty  are  blended,  886. 

rule  in  America  as  to  descent  of  real  and  personal  estate,  888-891. 
HOME, 

bequest  of,  how  construed,  454. 
HOUSE, 

bequest  of,  how  construed,  454-456. 
HUSBAND, 

right  of,  to  administer  wife's  estate,  69. 

not  exclusive,  when  wife  leaves  will,  70. 

surviving,  takes  chattels  real  of  wife,  188. 

executor  of,  right  to  emblements  on  land  of  wife,  142. 

may  make  settlement  upon  wife,  159. 

gifls  by,  to  wife,  160. 
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what  acts  of,  defeat  wife's  right  to  her  choses  in  action,  174. 

surviving,  takes  choses  in  action  of  wife,  179. 

how  must  sue  for,  180. 

legacy  to  husband  and  wife  will  not  lapse  by  death  of  one,  498. 

and  wife  not  next  of  kin,  400. 


I. 
ILLEGALITY, 

(See  Leoacibs  upon  Condition.) 
INCOME, 

(See  Legacy;  Real  Estate.) 

secret  trust  that  grantor  for  charitable  purposes  shall  enjoy,  787. 

of  charitable  devises,  how  excess  disposed  of,  796. 

excess  of,  of  charitable  devises,  how  disposed  of,  796,  835. 

how  long  accumulation  of,  allowed,  837. 

Thellusson  act,  in  regard  to  accumulation,  838. 

released  from  accumulation,  how  disposed  of,  839. 
IN  TERROREM, 

(See  Legacies  upon  Condition.) 
INDEMNITY, 

bond  of,  how  regarded  in  settlement  of  estate,  239. 
INFANTS, 

may  be  executors,  when,  60. 

(See  Legacies,  &c.) 

accumulation  for,  allowed  in  New  York,  82. 

legacies  to,  to  whom  payments  to  be  made,  574. 

capital  of  their  fortune  how  applied,  576  -  578. 
INJUNCTION, 

(See  Equity.) 
INJURIES  TO  PERSON, 

survivorship  of  actions  for,  164,  n.  5. 
INSOLVENT  ESTATES, 

when  may  be  so  represented,  241. 

doubtful,  how  settled,  242.  ^ 

report  of  commissioners,  how  treated,  242. 

funeral  expense  need  not  be  embraced  in,  244. 

dividend  when  declared,  244. 

personal  representative,  how  compelled  to  settle,  244. 

effect  of  final  decree  on  administration  account,  245. 
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account,  when  may  be  rendered,  246. 

claimii  of  personal  representative,  when  presented,  247. 

decree  of  court  protects  administrator,  248. 

cannot  retain  debt  from  legacy,  245. 

bequest  to  insolvent  son  in  trust  for  benefit  of  his  children,  731. 
INSURANCE, 

payment  of  premiums  upon,  how  far  accumulation,  841. 
INTEREST, 

accruing,  subject  of  a  bequest,  171. 

bequest  of,  does  not  generally  create  annuity,  45S,  572. 
when  to  be  paid,  see  Legacieb,  564-573. 

effect  of  accumulation  of,  613. 

personal  representative  not  responsible  for,  881,  882. 

third  party  responsible  for,  884. 

rate  of,  884. 

(See  Settlement  of  Accounts,  881,  882.) 
INTESTACY, 

(See  Residuary  Bequest.) 

widow  generally  administers  in  case  of,  71. 

order  in  which  kindred  are  entitled  to  administer,  72. 

(See  Administbator.) 
INVENTORY  OF  ESTATE, 

history  of,  200. 

American  practice,  201. 

Englbh  practice,  201,  n.  8. 

character  of  inventory,  201,  n.  5. 

who  has  right  to  claim  inventory,  202. 

what  it  must  embrace,  202. 

effect  of  omission  to  return  inventory,  202. 

property  fraudulently  conveyed  by  deceased,  may  be  inventoried,  203. 

money  of  widow,  when  should  be  inventoried,  203. 

what  choses  in  action  should  be  inventoried,  and  how,  204. 

how  corrected,  204. 

English  and  American  mode  of  returning,  204,  n.  19. 

what  personal  estate  need  not  be  inx/entoried,  205. 

prima  facie  charges  administrator,  270. 

when  required  of  tenant  for  life  of  chattels,  654. 
INVESTMENT, 

of  legacy  when  ordered,  in  equity,  573. 

(See  Specific  Legacy.) 
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ISSUE, 

natural  import  of  word  includes  what,  855  >  865. 
under  bequest  to,  how  descendants  take,  856. 

English  statute  giving  bequests  to  issue  to  save  lapse,  considered,  865. 
•   Massachusetts  statute  on  same  subject  considered,  867  -  872,  n.  88. 
Pennsylvania  statute  on  same  subject,  872. 
bequest  of  personalty  to  one  by  name  for  life,  and  to  the  issue  of  such 

person,  how  construed,  872,  n.  42. 
American  cases  on  this  subject,  875-877. 
executory  devise  after  failure  of,  657. 


J. 
«  JEWELS," 

how  used  in  wills,  450. 
JOINT  ADMINISTRATORS, 

each  is  seized  of  entirety  of  estate,  and  may  convey  whole,  206. 

so  of  a  term  for  years,  207. 

one  cannot  sue  another  at  hiw,  207. 

remedy  in  equity,  190,  207. 
JOINT  DEVISES, 

effect  of  secret  trust  to  one  of  two,  or  more,  787. 
JOINT  EXECUTORS, 

must  join  in  application  for  probate  and  letters  testamentary,  42. 

only  one  letter  of  administration  issued  to,  42. 

may  be  several  executors  and  letters  to  each,  44. 

how  far  responsible  for  acts  of  each  other,  82. 

who  join  in  bringing  actions,  188. 

one  may  sue  another  in  equity,  190,  207. 

one  presumed  to  act  for  all,  198. 

each  is  seized  of  entirety  of  estate,  and  may  convey  whole,  206. 

so  of  a  term  for  years,  207. 

in  New  York,  assets  common  property  of  executors,  209. 

one  of  two,  holding  on  special  trust,  cannot  convey  property,  209. 

effect  of  entry  of  one  executor,  267. 

legacy  to,  does  not  lapse  by  death  of  one,  499. 
JOINT  STOCK  CORPORATIONS, 

shares  in,  how  regarded,  168. 

how  far  representatives  of  shareholder  in,  liable,  261. 

assessments,  when  to  be  paid  by  legatee,  280. 

how  £kp  within  statutes  of  mortmain,  784. 
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JOINT  TENANTS, 

(See  Legacy  ;  Lapsed  Legacy,  &e.) 

in  chores  in  action,  death  of,  180. 

legacy  to,  will  not  lapse  by  death  of  one  or  so,  497. 
JUDGMENT, 

nunc  pro  tunCf 

(See  Actions.) 

in  probate  court  should  precede  suit  on  bond,  82. 

is  presumptive  of  assets  to  satisfy  it,  270. 

but  not  if  plene  administravit  is  pleaded,  270. 
JURISDICTION, 

primary  probate,  where  it  is,  12. 

of  courts  of  equity,  10. 

of  ancillary  administration,  20,  21,  23. 

of  principal  administration,  to  collect  effects,  21. 

over  person  extends  over  personal  property,  41. 

want  of,  effect  on  decrees  of  court,  48, 107. 

of  court  of  equity  to  determine  construction  of  will,  &c.,  52,  n.  28. 

when  personal  representative  must  be  within,  99,  n.  4. 

jurisdiction  of  state  and  national  courts  in  settlement  of  estates,  232. 


E. 
KINDRED, 

order  in  which  they  are  entitled  to  administration,  72,  76. 

grounds  of  selection  among  those  of  equal  degree,  73. 

not  compellable  to  adminbter  after  intermeddling  with  goods,  74. 

how  far  entitled  to  appointment  of  administrator  with  will  annexed,  87. 

degrees  of,  how  reckoned,  902. 

(See  Consanguinity.) 


L. 
LAND,  (See  Real  Estate.) 

LANDLORD, 

rule  as  to  fixtures,  144  et  seq, 
LAPSED  LEGACIES, 

lapse  avoided  by  giving  bequest  to  issue,  statute  provisions,  866, 367,  372. 

fall  to  residuary  legatee,  444. 

definition  of,  484. 

use  of  word  heir,  executor,  &c.,  in  addition  to  that  of  legatee,  485. 
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cases  where  testator  and  legatee  die  by  same  calamity,  485. 
presumptions  in  regard  to  testator's  intention,  488. 
rule  where  will  foi^yes  debt,  as  a  legacy,  488. 
lapse,  how  prevented,  491,  494. 
parol  evidence,  to  show  intention,  493. 
intervening  life-estate  after  testator's  death,  effect  of,  493. 
gift  to  one  or  heirs,  &c.,  effect  of,  494. 
legacy  by  way  of  trust,  495. 

legacy  depending  upon  testamentary  appointment,  495. 

contingency,  498. 
to  the  uses  of  the  will  of  another,  497. 
joint  tenant,  497. 
tenants  in  common,  497. 
husband  and  wife,  498. 
a  class,  499,  500. 
executors,  499. 
depending  upon  intervening  estate  which  lapses,  501. 
charge  lapsing,  effect  of,  502. 
intervening  estate  failing,  effect  o^  508. 
legacy  charged  upon  real  estate,  504. 
alternative  legacies,  504. 
American  cases  on  preceding  subjects,  505. 
contingent  legacies,  506. 

where  no  residuary  bequest,  lapsed  legacies  how  disposed  of,  506. 
whether  revived  by  codicil  giving  it  to  another,  765. 
executory  devise  &iling  by  lapse,  645. 
LAST  SICKNESS, 

(^See  Debts,  preferretU) 
LEASE, 

power  to  sell,  how  construed,  216. 
restrictions  on  assignment,  how  construed,  216. 
forfeitures  of,  217. 

renewal  of,  when  decreed  against  personal  representative,  279. 
bequest  of  leaseholds  in  remainder,  how  defeated,  481. 
LEGACY, 

any  one  interested  in,  may  cite  executor  to  produce  will,  5. 
contract  for,  how  enforced,  281. 
to  executor,  retained  when  estate  is  wasted,  287. 
how  differing  from  gift  mortis  causa,  296. 
to  ^  wife,"  means  wife  at  date  of  will,  849. 
79* 
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relative  terms,  include  whom,  351. 

rule  as  to  relations  bj  affinity,  351. 

American  practice  as  to  same,  852. 

gift  over  upon  predecease  of  another,  how  construed,  854. 

{See  IsBUE.) 
ademption  of  general  legacies^ 

practice  in  courts  of  equity  as  to  ademption  by  portions,  537. 

portion  less  than  legacy,  how  far  ademption,  538. 

parol  evidence,  how  far  admissible,  539. 

Sir  James  Wigram*s  views,  540,  n.  1 S. 

Sir  Edward  Sudgen's  classification  of  cases  on  this  subject,  542. 

practice  on  this  subject,  543. 

standing  in  loco  parentis,  effect  of,  544. 

position,  how  proved,  544. 

presumption  of  satisfaction,  544. 

English  rule  in  House  of  Lords,  545. 

{See  Legacieb,  Vested  or  Contingent) 

American  rule,  546. 

contract  for,  when  and  how  enforced,  281. 

how  barred  in  equity  by  statute  of  limitations,  286» 

controversy  in  regard  to,  duty  of  executor,  287. 

due  executor  when  retained,  287. 
to  a  class^  rules  of  construction^ 

to  children  of  one,  includes  whom,  329,  850. 

to  a  class,  includes  whom,  329. 

difficulty  of  constructions,  no  reason  for  rejecting  a  provision,  838. 

devise  to  one  and  his  children,  how  construed,  835. 

word  "  children,"  how  construed,  886,  854. 
**  grandchildren,"  how  construed,  838. 

defect  of  persons  answering  primary  import  of  terms,  effect  of,  888. 

proper  grounds  of  construction  of  relative  terms,  889  -  844. 

same  rules  apply  to  **  nephews,"  "  nieces,"  "  cousins,"  &c.,  844. 

also  to  illegitimate  children,  344. 

children  in  ventre  sa  mere,  how  far  may  take,  347. 

after-born  natural  children,  how  far  may  take,  347,  n.  46. 

how  far  legacies  given  in  a  particular  character  depend  upon  the  truth  of 
that  character,  348. 

to  executors  or  administrators,  how  construed,  404. 

to  those  of  name  <^  testator,  421. 

to  "  poor  inhabitants,"  424. 
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subject-matter  of.         (^See  Description.) 

specific,  demonstrative,  and  general,  456-488. 

of  interest,  does  not  generally  create  annuity,  458. 

effecting  forgiveness  of  a  debt,  488. 

lapsed,  483-506.    (5e6  Lapsed  Legacies.) 

cumulative,  507-515.    {See  Cumulative  Legacies.) 

satisfaction  of  debts  by,  515-524.     (^See  Debts.) 

satisfaction  of  portions  by,  525-527.    {See  Portions.) 
to  whom  payment  of  to  he  made, 

executor's  right  to  retain,  575-582. 

when  made  to  trustee,  574,  and  n.  1. 

to  infants,  payment  to  whom,  574. 

capital  of  infant's  fortune,  how  applied,  576-578. 

trustee  when  protected  in  payment,  578. 

to  married  woman,  to  whom  to  be  paid,  578-581. 

debts  of  legatees,  how  retained,  581. 
assent  of  executor  to, 

for  what  requisite,  560. 

how  and  when  compelled  to  yield,  561. 

what  will  amount  to,  how  determined,  562. 

construction  in  cases  of  doubt,  562. 

assent  of  executor,  when  presumed,  562. 
at  what  time  to  he  paid — rules  as  to  payment  of  interest, 

at  what  time  to  be  paid,  564. 

interest  when  payable,  565. 

in  case  of  legacy  from  parent  to  child,  566. 
legacy  is  postponed,  567. 
money  paid  into  court,  569. 
on  residue,  570. 

American  cases,  569. 

rule  in  Massachusetts,  571. 

as  stated  by  Chancellor  Kent,  572. 

annuities  and  interest  upon  legacy  for  life,  572. 

when  investment  of,  ordered  in  equity,  573. 
payment  and  abatement  of 

legal  claims  preferred  to  legacies,  547. 

executor  may  retain  assets  in  favor  of  contingent  claims,  547. 

creditors  may  puftue  assets  in  hands,  of  legatees,  548. 

ignorance  of  debt,  effect  of,  548. 

American  practice,  548. 
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legacies  paid  in  full,  when  must  contribate,  549. 
order  of  payment  of  legacies,  549. 
what  legacies  not  exempt  from  abatement,  552. 
contribution  to  make  up  share  of  child  born  after  making  will,  555. 
re/ufiding  of^  and  right  of  legatees  to  follow  the  assets^ 
voluntary  payment  of  legacy,  who  may  recall  it,  556. 
effect  of  payment  under  sanction  of  court  of  equity,  556. 
unpaid  legatee,  when  may  compel  contribution,  556. 
legatee  when  charged  with  interest,  557. 
how  far  legatee  or  creditor  may  follow  assets  in  hands  of  purchaser,  558. 

{As  Vested  or  Contingent,  590  -  641.) 
estates  under  wills,  vests  when,  unless  otherwise  provided,  592. 
estate,  when  void  for  remoteness,  593. 
contingent  interest  described,  594. 
vhat  construction  adopted  generally,  595. 
devise  during  life  or  widowhood,  how  construed,  596. 

dependent  upon  bankruptcy,  &c.,  597. 
estates  carved  out  for  benefit  of  devisee  in  remainder,  597-604. 
where  devise  limits  vesting,  604. 
effect  of  devise  over,  606. 
criterion  of  Vice-Chancellor  Wigram,  608. 
tendency  of  recent  English  cases,  609,  612. 
rule  laid  down  by  Vice-Chancellor  Knight  Bruce,  611. 
examination  of  subject  by  Vice-Chancellor  Stuart,  611. 
where  intermediate  estate  is  given  to  same  donee,  6 1 2. 
efiect  of  accumulation  of  interest,  613. 
rule  laid  down  by  Sir  William  Grant,  614. 
presumption  from  devising  a  residue,  615. 
effect  of  vague  qualifying  words,  616. 
presumptions  in  favor  of  vesting,  617. 
form  of  gift  often  decisive,  617. 
rule  in  regard  to  devise  over  to  a  class,  621. 
to  charitable  uses  and  trusts,  769  -  836. 
to  superstitious  uses,  770,  771. 

(See-  Charitablb  Uses  and  Trusts.) 
duty  on,  896-900. 
effect  of  gift  to  individuals  of  a  class,  622-624. 

of  a  residue  of  reversionary  prop^y,  623. 

to  all  of  a  class,  625. 
real  and  personal  estate  in  same  bequest  construed  same,  625. 
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three  rules  established  by  recent  English  cases,  626. 

what  interests  devisable,  627. 

American  cases  on  contingency  of  an  estate  in  remainder,  629. 

leading  case  in  Massachusetts,  629. 

rule  in  New  Tork,  631. 

criterion  which  determines  question,  631. 

rule  that  legacies  charged  upon  real  estate  lapse,  when  legatee  dies 

before  time  of  payment,  applies  to  what  cases,  633. 
estate  in  remainder  clearly  contingent,  held  so,  however  inconvenient, 

634. 
American  coxes,  637-641. 

where  the  word  used  with  reference  to  real  estate,  697. 
with  void  directions  for  accumulation,  821,  843. 
when  annuity  included  in  general  legacy,  765. 
mode  of  charging,  upon  land,  871,  872. 
LEGACIES  UPON  CONDITION, 
lapse  of,  506. 
defined,  661. 
conditions  described,  662. 
what  are  conditions  precedent,  662. 
condition  depending  upon  time,  how  it  is  computed,  662. 
effect  of  failure  of  performance  of  conditions  precedent,  663,  664. 
condition  subsequent  becoming  illegal  or  impossible,  664. 
distinction  between  conditions  precedent  and  subsequent,  where  estate 

is  personal,  665. 
conditions  repugnant  to  estate,  effect  of,  665. 

agadnst  alienation  or  use  of  estate,  666  —  668. 
limitation  must  be  expressed,  how,  668. 
how  property  bequeathed  for  sole  use  of  donee,  669. 
what  conditions  in  restraint  of  marriage  valid,  669  -  678,  688,  685. 
distinction  whether  property  is  real  or  personal,  670. 
such  conditions  subsequent  not  valid,  671. 
condition  restraining  testator's  widow  from  marrying,  valid,  674. 
conditions  in  terrorem  considered,  677. 
certain  conditions,  how  fulfilled,  678. 
conditions  against  disputing  will,  679. 
how  character  of  conditions  determined,  679. 
restraint  upon  alienation,  how  rendered  valid,  680. 
how  conditions  become  binding  on  devisee,  682. 
conditions  in  will  embrace  what,  684. 
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LEGACIES  UPON  CONDITION  —  Continued. 
restrictions  against  devisee,  how  limited,  684. 
conditions  for  good  behavior,  when  valid,  685. 
words  importing  present  interest  in  donee  render  conditions  subsequent, 

685. 
when  conditional  legacy  must  be  accepted,  685. 
words  must  control  conditional  limitations,  685. 
performance  of  condition  subsequent  prevented  hy  testator,  effect  of, 

686. 
LEGAL    REPRESENTATIVES. 
or  personal  representatices^ 

(See  Administrator  ;  Executor.) 
bonds  required  of,  78,  80-82. 
on  what  causes  of  action  may  sue,  182. 
causes  of  action  accruing  to,  190-196. 
reviving  of  suits  by,  196  -  199. 
suits  against,  when  suspended,  240. 
limitation  of  suits  against,  241. 
has  power  to  compromise  claims,  241. 
may  become  seized  of  chattels  real  by  way  of  condition,  133. 
when  renewal  of  lease  decreed  against,  279. 
primary  meaning  of,  401. 
other  meaning  of,  402-404. 
when  used  in  primary  sense,  404,  n.  87,  38. 

bequest  in  terms,  to  executors  or  administrators,  how  construed,  404. 
when  used  as  words  of  limitation,  406. 
rule  laid  down  in  latest  edition  of  Jarman,  407. 
distinction  between  cases  where  estate  is  given  direct,  and  after  an 

intervening  estate,  408. 
gid  to  executors,  when  construed  as  part  of  the  estate  he  represents, 

408. 
remedies  against,  251.    (See  Remedies.) 
LEGATEES, 

description  of,  and  who  may  5«, 
remedy  of  when  will  is  purposely  suppressed,  7. 
residuary,  generally  entitled  to  be  administrator  with  will  annexed,  86. 
assets  as  to,  how  distributed,  233. 
debt  of,  cannot  be  retained  from  le^cy,  query,  248. 
specific,  may  insist  on  removal  of  encumbrances,  280. 
certain  classes  disabled  by  English  statutes,  325,  327. 
effect  of  witness  to  will  being  legatee,  325,  and  n.  3. 
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legatee  being  alien,  326,  and  n.  7. 

ascertained  as  of  the  time  the  estate  vests,  414. 

where  testator  and  legatee,  but  by  same  legatee,  485. 

survivorship  among  joint  legatees,  505. 

in  remainder,  takes  vested  interest  when,  506. 

unpaid,  may  compel  contribution  when,  556. 

debts  of,  how  retained,  581. 

when  charged  with  interest,  557. 

how  far  may  follow  assets  in  hands  of  purchaser,  558. 

subrogated  to  rights  of  creditors,  857. 
LETTERS  TESTAMENTARY, 

only  justification  of  executor,  12. 

relate  to  time  of  decease,  14,  16. 

local  authority  only  conferred  by,  16, 18,  pi.  7. 

exceptions,  17,  18. 

but  one  letter  of  administration  issued  to  joint  executors,  42. 

how  far  conclusive,  54. 

{See  Administration.) 

granted  by  court  having  no  jurisdiction,  are  void,  107. 
LIEN, 

an  attorney  or  solicitor  can  have  no  lien  on  will,  6,  n.  6. 

cannot  be  defeated  by  will,  285. 

of  executor,  581. 
LIFE  POLICIES, 

payment  of  premiums  on,  how  far  accumulations,  841. 
LIMITATION, 

statute  of,  when  it  begins  to  run,  115,  186. 

when  a  bar  in  equity,  190,  286. 

how  bar  removed,  187,  268,  and  n.  73. 

of  suits  against  personal  representatives,  241. 

practice  in  regard  to,  268. 

debt  of  legatee,  barred  by  statute  of,  may  be  retained  by  executor,  581. 

limitation  on  alienation,  how  effected,  668. 

charitable  trusts  not  barred  by  statute  of,  832  -  836. 

effect  of  long  contemporaneous  usage,  834  -  836. 

(See  Actions  ;  Chabitablr  Uses  ;  Leo  act.) 
LIMITED  ADMINISTRATION, 

(See  Administration  with  the  Will  annexed  ;  Administration 
DE  BONIS  non;  Administration  during  Minority;  Adminis- 
tration DURING  Absence.) 


948  INDEX. 
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when  granted,  100. 

may  be  at  same  time  with  general,  101. 

when  granted  for  single  act,  101. 

American  practice,  101. 
LIMITED  PROBATE, 

when  made  by  probate  court,  39. 
LITERARY  PROPERTY, 

goes  to  executor,  169. 
LOST  WILL, 

how  proved,  6,  7,  and  n.  11. 

purposely  suppressed,  remedy  of  legatees,  7. 

(See  Probate  op  Wills  ;  Wills.) 


M. 
MANDAMUS, 

probate  court  compelled  by,  to  proceed,  45. 

and  to  appoint  administrator  solely  entitled,  74. 

not  granted  where  there  is  any  discretion,  74. 

English  probate  courts  controlled  by,  86. 
MARRIAGE, 

bequest  on  conditions  in  restraint  of,  669-678. 

(See  Legacies  on  Conditions.) 
MARRIED  WOMEN, 

may  be  executors  when,  60. 

when  and  how  may  execute  power,  60. 

when  executrix  becomes,  120. 

her  authority  ceases  on  marriage,  222. 

rights  in  regard  to  gifts  mortis  causa,  321. 

legacy  to,  to  whom  paid,  578-581. 

(See  Administration  ;  Husband  ;  Leoact,  &c.) 
MARSHALLING  ASSETS, 

equity  will  not,  to  avoid  illegality  of  charitable  bequest,  788. 

questions  arise  between  creditors  seldom,  858. 

seldom  between  creditors  and  others,  853. 

courts  of  probate  follow  the  rules  of  courts  of  law,  854. 

equity  so  apply  equitable  assets  as  to  equalize  creditors,  854. 

ground  upon  which  done,  854,  855. 

trust  estates  do  not  constitute  assets,  855. 

direction  in  will  for  payment  of  all  debts,  effect  of,  855,  n.  5. 
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testator  may  direct  out  of  what  fund  payment  made,  8(5,  856. 

this  will  not  affect  rights  of  creditors,  856. 

assets  subject  to  appointment,  how  affected  by  appointment,  856. 

legatees  and  others  subrogated  to  rights  of  creditors,  857. 

how  done  among  different  classes  of  creditors,  857,  858,  n.  14. 

rights  of  sureties,  how  affected,  858,  859,  n.  14. 

mortgagee,  whether  entitled  to  go  i^unst  general  assets,  859-864. 

and  those  specially  pledged  at  some  time,  863. 

how  most  questions  arise,  between  what  parties,  864. 

order  in  which  different  estates  contribute  to  nuke  up  deficiency  in  pay- 
ment of  debts,  865  -  870. 

personal  estate  primary  fund,  865. 

next  real  estate  specially  set  apart,  865,  866. 

then  real  estate  descended  to  heir,  867,  868. 

next  real  estate  devised,  869,  870. 

American  cases  discussed,  868  -  870  in  n. 

if  the  executor  pay  debts  he  may  reimburse  himself  out  of  any  assets 
applicable  to  the  subject,  870. 

devise  of  real  estate  regarded  as  specific,  870, 871. 

question  as  between  general  legatee  and  residuary  legatee,  871. 

mode  of  charging  legacies  on  land,  871,  872. 

as  between  specific  devisee  of  real  and  personal  estate,  872,  878. 

as  between  specific  and  residuary  devisee  of  real  estate,  878. 

further  exposition  of  the  subject,  878,  874. 

estate,  bought  subject  to  charge,  is  primary  fund  for  its  payment,  874, 
875. 

to  exempt  residue  fVom  payment  of  debts  clear  direction  required,  875. 

all  estates  devised  or  descended  must  bear  charge  upon  then  when 
bought,  875,  876. 

how  such  debts  may  become  charge  on  personalty,  876. 

regulated  by  statute  in  £ngland  and  New  York,  876,  877. 

degree  of  certainty  required  to  change  burden,  877,  878. 

role  in  America,  876. 

(See  Ghabitablb  Usim  and  TBD8fr&} 
HASTES, 

duty  of  master  and  apprentice  does  net-tiinFive,  168,  267. 
MERGES, 

when  allowed,  180. 

of  mortgage  estate,  131. 

in  case  of  executory  devise,  652. 

PABT  IL  80  * 
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MISCALCULATION, 

error  resulting  from,  carrected  by  eonstmctioii,  448. 
MONEY, 

conTersion  of,  into  real  estate,  and  vice  versa,  125. 

may  be  specifically  bequeathed,  how  far,  460. 

gift  of,  residue  of,  carry  what,  4S7. 
MORTGAGES, 

mortgage  interests  how  treated,  129,  452. 

.  mortgages  foreclosed,  130. 

foreclosure  opened,  ISO. 

Welsh  mortgages,  ISO. 

merger  of  mortgage  estate,  181. 

sale  under  power  in  mortgage  deed,  ISl. 

right  of  personal  representative  to  make,  212. 

executor  may  make  when,  558. 

{See  Mabshalliko  Absetb.) 
MORTGAGE, 

interest  of,  merely  personalty  until  foreclosure  perfected,  452. 

of  assets,  power  of  executor  to  make,  212. 

how  far  the  subject-matter  of  a  good  gifi  catud  mortis,  809,  810. 

merger  of  mortgaged  estate,  181. 
MORTMAIN,  Statute  of, 

{See  Charitable  Uses  and  Trusts.) 

origin  and  provision  of,  788. 

joint-stock  companies  how  far  within  its  provinons,  784. 

railway  debentures,  785. 

spirit  of,  and  construction,  790. 

how  far  statute  extends  and  how  far  repealed,  790. 
^  effect  of,  on  personalty,  791. 


N. 
NAME, 

in  whose,  acUon  brought  on  death  of  copartner  or  johit  owner,  172. 

in  whose,  when  decedent  has  sold  interest,  1 72. 

bequest  to  those  of  name  of  testator,  prima  facie  meaning,  421. 

married  woman  takes  her  husband's,  421. 

change  of  name  by  legislative  act  does  not  change  finmer,  421. 

at  what  period  claimant  of  l^acy  must  bear  required  name^  422. 
NE  EXEAT, 

writ  o^  how  issued,  286. 


» 
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NEXT  OF  KIN, 

when  entitled  to  be  administrator  with  will  annexed,  87. 

includes  what  relations,  898. 

degrees  of  kindred  how  reckoned,  899. 

husband  and  wife  not,  400. 

but  will  take  under  bequest  to  those  entitled  by  statute  of  distributions, 
400. 

^  next  of  kin  on  father's  or  mother's  side,"  "  next  of  kin  in  male  line, 
**  next  of  kin  hj  way  of  heirship,"  how  construed,  401, 

time  at  which  "  next  of  kin  **  shall  be  ascertained,  414. 

where  word  "  then  "  is  used  in  fixing  gift  over,  420. 

tenant  for  life  being,  how  construed,  415-418. 

next  of  kin  of  third  persons,  418. 
KOTE, 

payable  to  deceased  or  bearer,  how  sued  by  representatiye,  192. 

power  of  personal  representative  to  indorse,  219. 

bequest  of  amount  of,  merely  passes  note,  454. 

how  far  the  subject  of  gift  mortU  causa,  809  -  8 1 5. 


O. 
«  ORPHAN," 

how  construed,  827. 


P. 
PAPERS, 

forming  part  of  will  where  deposited,  10. 

all  of  testamentary  character  must  be  probated,  46. 

merely  appointing  guardian  not  entitled  to  probate,  47. 
PARAPHERNALIA 

of  wife,  to  whom  it  belongs,  161. 
PARTITION 

of  estate  specifically  bequeathed,  effect  of^  584. 
PARTNERS, 

claim  against  estate  of  deceased  partner,  remedy  for,  275. 

rights  of  creditors  of  partnership,  276. 

estate  of  deceased  partner,  how  released,  278. 
PARTNERSHIP,  . 

effect  of  renewal  of  articles  of  copartnership  on  share  in  profits  specifi- 
cally bequeathed,  582. 

{See  ExEGUTOB.) 
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PATENT  RIGHTS, 

property  in,  rests  in  ▼horn,  169* 
PAYMENT,  {See  Legacies.) 

of  legacies,  to  whom  to  be  madet  ft 75 •'MS. 
when  to  be  paid,  564. 
abatemest  fitna,  547. 

contribution  after,  549. 

may  bo  veeaflad,  when,  55<l. 

of  debts.  (Ste  Debts.) 

PENALTIES, 

personal  represeatadra*  how  ftr  Uabkr  hty  257. 
PERPETUTIES, 

law  agunst,  applies  to  personal  estatos  m  waeeematm^  (56. 

no  objection  to  charitable  trust  that  it  creates  perpetuity,  821. 

rule  against,  cbaraeter  o^  8i5; 

how,  often  riolated^  94.7. 

term  allowed,  845. 

period  of  gestatiott,  when*  a^iiod,  740^ 

effect  of  omitting  heirs,  846. 

how  term  may  be  extended,  846. 

estates  limited  after  estate  tail,  rule  in  regard  to,  846. 

limitation  after  an  estate  which  may  be  avoided  by  owner  of  estate, 
effect  of,  847, 

money,  how  disposed  of  when  application  avoided  for  remoteness,  847. 

remainder  sometimes  valid  when  executory  devise  void,  848. 

contingent  remainders  of  equitable  estates  follow  what  rule,  849. 

remoteness  has  reference  to  yAoA,  8491 

distinction  in  regaid  to,  botwieea  tvost  of  pononal  estete  aad  xeM  estate, 
849. 

remoteness  has  reference  to  what  circumstances,  856L 

how  testator  may  frame  his  limitations,  8Ml 

devise  to  unborn  persons  valid,  and  may  be  framed  to  vest  in  tbeir  iBae» 
850. 

devise  dependent  upon  alternative  limitations,  850. 

trustees  eannot  he  empowered  to  limit  estate  oaatruy  to  rule,  851. 

American  rule  against  perpetuxtias,  851. 

void  direction  attached  to  devkw,  dwise  absohite,  851. 

trusts  to  maintain  tombs,  how  construed,  851.  , 

FEBSOHrAL  INJURIES, 

survivorship  of  actions  for,  164,  n.  5. 
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PERSONAL  LIABILITY 

of  executor  or  administrator  by  his  own  actSy 

upon  what  contracts  arises,  288-291. 

gronnds  opon  which  representative  may  make  himself  personally  liable, 
291-295. 
PERSONAL  REPRESENTATIVES, 

(See  Legal  Rbprbsbntatives  ;  Exbcutob;  Administratob.) 
PERSONALTY, 

when  emblements  are,  138. 

what,  need  not  be  inventoried,  205. 

gift  of,  to  be  at  disposal  of  donee,  how  construed,  885. 
when  real  estate  blended,  how  construed,  386. 

no  remainder  in,  653. 

life  estate  in,  how  enlarged,  781. 

how  applied  to  charity  in  England,  770. 

interest  of  mortgagee  before  foreclosure  in,  452. 

how  far  heir  or  devisee  may  have  it  converted  into  realty,  279. 

when  widow  excluded  from  share  in,  753. 

rule  of  descent  as  to,  in  America,  388  -  891. 

jurisdiction  of  person  extends  over,  41. 

is  primary  fund  for  payment  of  debts,  865. 

{See  Real  Estate.) 
PETITION 

for  citation  to  have  will  brought  into  court    (See  Citation.) 

PLEA 

of  plene  administravit,  270. 

PLEDGE 

of  assets,  power  of  executor  to  make,  212. 

PLENE  ADMINISTRAVIT, 

when  it  should  be  pleaded,  270. 

POLICIES  FOR  LIFE, 

payment  of  premiums  on,  how  far  accumulation,  841. 

how  far  the  subject  of  gift  cawd  tnortis,  811,  312. 

"POOR  INHABITANTS," 

legacy  to,  defined,  424. 

PAROL  EVIDENCE, 

where  admissible, 

(See  Lost  Wnx,  Lsoact,  &c.  ;  Pobtions.) 

PORTIONS, 

satis/action  of  by  legacies^ 

presumption  in  regard  to,  525. 

80* 


954  INDEX. 

PORTIONS  —  Continued. 

parol  evidence,  why  inadmisBiUe,  526. 
when  legacy  will  not  so  operate,  526. 
distribative  share,  how  regarded,  527. 
operate  ademption  of  legacies,  how  far,  537. 
*'  POSSESSED  OF," 

construed  to  ioclude  whal  one  Yum  contracted  fer,  450. 
POWERS, 

wills  in  execution  of,  most  be  probated,  46. 

married  woman  may  execute  when,  6(K, 

of  executor  to  dispeee  of  real  estate  under  wiU»  122. 

what  title  executor  takes,  122^ 

when  power  of  sale  implied,  124. 

in  mortgage  deed,  181. 

of  arbitrator,  revoked  by  death,  198. 

special,  cannot  be  delegated  by  execator,  219. 

what  power  required  in  testator  in  case  of  eledum,  742. 

(See  Elsction.) 
assets  subject  to  appointment,  bow  aflEeeted  thereby,  856. 
(See  Executory  Dsyussf  Lbabb.) 
PRACTICE, 

as  to  appeal,  108. 

where  fund  for  charitable  uses  proves  larger  than  testator  expected,  794. 

as  to  bequest  to  foreign  charity,  795. 

as  to  payment  of  debts,  232. 

as  to  appointment  of  receivers,  287. 

as  to  inventory  of  estate,  201. 

as  to  issuing  writ  of  ne  exeat^  286. 

(See  Probate  of  Wills;  Equity;  C6bt«.) 
PREFERRED  DEBTS, 

(See  Debts,  preferred,) 
PRESUMPTIONS, 

(See  Administratioh  ;  Debts  ;   Charitable   Uses  ;  Eiectioi?  ; 

Gifts  Mortis  Causa.) 
PRIORITY, 

debts  must  be  paid  in  order  of,  232. 
order  of,  in  England  and  here,  235  et  $eq» 
PROBATE  COURTS, 

derive  jurisdiction  from  death  of  testator,  1,  2. 
may  appoint  an  administrator  ad  irUeriMf  5,  n.  8. 
power  to  compel  discovery,  40. 


'/ 
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PROBATE  COUKTS^  Continued. 

may  be  compelled  to  proceed  bj  mandanras,  45. 

and  to  appoint  administrator  solely  entitled,  74. 

when  prohibited  from  proceeding,  45,  n.  15. 

jurisdiction  of,  47. 

decrees  of,  when  conclusive,  47,  5^. 

will  revise  its  own  decrees  when,  57. 

may  remove  executor  when,  61. 

discretion  of,  as  to  appointing  widow  adminbtratriz,  71. 

in  England,  controlled  by  mandamus,  86. 

appeal  from,  in  what  cases  proper  remedy,  S7, 108. 

grant  what  equitable  relief,  188. 

exclusive  jurisdiction  of  questions  a£^ting  fiuthfol  administration,  245. 

probate  fees  are  preferred  debt,  280. 

follow  rules  of  courts  of  law,  854. 
PROBATE  OF  WILL, 

death  of  testator  reqninte  to  give  jurisdiction,  1,  pi.  !• 

mode  of  proving  death,  presumptions  of  survivorship,  2,  485,  488. 

when  will  must  be  presented  for  probate,  8,  4. 

English  practice,  4. 

by  whom  to  be  presented,  and  duty  of  executor,  4. 

how  production  of  will  compelled,  5. 

by  citation,  5. 

any  one  having  custody  may  be  cited,  6. 

lost  will  how  proved,  6. 

jurisdiction  of  courts  of  equity,  10. 

probate  fraudulent,  how  guarded  against,  7,  82. 

probate  fraudulently  obtained,  how  set  aside,  11,  n.  16. 

where  primary  probate  jurisdiction  is,  12. 

what  executor  may  do  before,  18,  n.  6. 

probate,  when  presumed,  87. 

when  testator's  knowledge  of  contents  of  will  should  be  proved  and  how, 
88. 

probate,  when  and  how  limited,  89. 

portion  of  will,  when  excluded  from  probate,  48. 

but  one  probate  made,  44. 

probate  not  granted  while  controversy  pending  as  to  codicil,  44. 

all  papers  of  testamentary  character  mast  be  probated,  46. 

wills,  in  execution  of  powers,  must  be  probated,  46. 

paper  merely  appointing  guardian,  not  entitled  to,  47. 

^.4ii^n  revocation  of,  enjoined,  52. 
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probate  of  will  estobliahes  what,  53. 

concluBive  effect  of,  in  probate  court,  55. 

revocation  of,  108. 

grounds  for  vacating,  104. 

consequences  of  vacating,  108. 

fees  of,  how  paid,  230. 
PROBATE  OF  WILLS ;  PRACTICE, 

common  form  and  solemn  form,  27. 

English  practice,  27,  n.  1. 

American  practice,  30. 

what  witnesses  required  to  attend  court,  30-37. 

who  must  produce  them,  32. 

witnesses  liot  obtainable,  what  other  proof,  34. 

in  chancery,  rule  of  proof,  37. 

will  of  testator  deaf  and  dumb,  or  blind,  how  proved,  41. 

in  fac-simile,  when  ordered,  42,  n.  2. 

of  foreign  will  must  contain  translation,  45. 

form  of  probate  and  letters  testamentary,  42-45. 

where  executor  does  not  act,  will  how  proved,  85. 
PRODUCTION  OF  WILLS.    (Se«  Probate;  Wiu^.) 
PROHIBITION, 

English  practice  in  granting,  108. 
PROMISSORY  NOTE, 

bequest  of  amount  of,  held  to  pass  what,  454. 
«  PROPERTY," 

estate  and,  include  what,  454. 

construction  of  word,  in  devise  of  real  estate,  713. 

bequest  of  **  one  half  my  property,"  how  construed,  753. 
«  PROVISIONS," 

how  construed,  455. 
PUR  AUTRE  VIE 

estates,  how  disposed  of,  128, 129. 
PURCHASE, 

distinction  between  words  of,  and  of  limitation,  356,  n.  8. 
{See  SHitLLEY'8  Case  ;  Rule  in  ;  Executor,  &a) 
PURCHASER, 

when  entitled  to  fixtures,  146. 

cannot  accept  assets  in  payment  or  security  for  debt  due  himself,  214. 

nor  in  any  case  where  he  understands  executor  is  acting  mala  fide,  215, 
n.  16. 
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executor  caimot  be,  216. 
mnst  see  to  application  of  assets  when,  311. 
how  done,  218. 
how  &r  creditors  and  legatees  may  fbUow  ttMeta  in  hands  of,  558. 


R. 
RAILWAY  DEBENTURES, 

how  far  within  statute  of  mortnsiBy  786. 

how  fiur  may  pass  by  parol  gift,  810^  ■.  86u 
REAL  ESTATE, 

title  of  pgrsonal  icppescutatiive  to,  l^Ov 

right  of  penvvnal  vepresentatiTQ  t»  powtsuMJii  of,  120. 

anMBtis»  charged  npoD,  168. 

when  converted  into  money  and  wicfwemif  125,  279. 

how  fitr  fixtures  inchkled  trader,  14i  ^  158. 

rule  of  descent  as  to,  in  America,  888  -  891. 

bequest  of  $500,  out  of  such  property  a»  legatoe  mKy  aelect,  will  not 
justify  taking,  458. 

lapse  of  legacy  charged  upon,  504. 
what  words  in  devise  wili  cctrry, 

^  estate  "  and  "  property  **  generally  snfficisBt,  688. 

*'  effects,"  when  suffident,  688. 

**  estate,"  how  restricted  to  personaky,  689. 

early  rule  of  constnictioD  of  these  words,  690. 

present  rule,  691. 

devise  to  person  made  executor,  constraction  of,  692. 

effect  of  relative  terms  ibUopwing  these  words,  698. 

diBtioetion  between  devise  and  accompanying  tmsts,  695. 

entirely  general  terms,  how  construed,  596,  729. 

when  legacies  charged  upon  will  lapse^  688. 

words  appropriate  to  personalty,  when  carry  real  estate,  697. 

^Megaey"  and  "residuary  legatee,"  how  used  with  reference  to  real 
estate,  697. 

terms  of  exclusively  personal  import,  697. 

American  cases,  699,  716. 

Massachusetts  rule,  699. 

Connecticut  rule,  700. 

Maine  rule,  700. 
what  wards  in  wiU  sufficient  to  eresUefee^ 
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general  devise  of  real  estate  conreys  what  estate,  70S. 
statutes  on  the  subject,  704. 
effect  of  rule  in  Shelley's  Case,  704. 
charge  upon  devisee,  704. 
life  estates  and  annuities  considered,  705. 
effect  of  devise  over,  706. 

devise  in  fee  revoked  by  codicil  and  devised  generally,  707. 
effect  of  fee  given  to  trustees  or  cestui  que  trust,  707. 
form  of  expression  necessary  to  pass  fee,  707. 
^*  estate,"  when  word  passes  a  fee,  709. 
devise  of  rents  of  estate,  how  construed,  711-718. 
**  estate,"  **  property,"  **  inheritance,"  &c.,  how  used  to  pass  a  fee,  711. 
words  which  will  and  will  not  pass  real  estate  enumerated,  7 IS. 
how  exception,  condition,  or  qualification,  may  show  fee  was  meant,  714. 
devise  of  advowson,  manor,  share,  pass  what,  715. 

in  tail  of  property  not  liable  to  such  devise,  effect  of^  715. 
presumption  of  English  statute,  715. 
American  cases  on,  716. 
general  devise,  how  converted  into  fee,  718. 
devise  to  executors  to  sell  and  pay  avails  to  devisee,  how  construed,  718. 

over,  without  words  of  inheritance,  carries  what,  718. 
fee  by  implication,  when  given,  718. 
rules  of  conunon  law  prevail  where,  719. 

devise  construed  to  carry  fee  when  necessary  to  effect  object,  720. 
effect  of  words  of  entailment  in  regard  to  personalty,  720. 
rule  in  Shelley's  case,  how  applied  in  America,  721  -  728. 
effect  of  devise  to  heir,  728. 

word  **  appurtenances  "  or  a  condition,  729. 
bequest  of  personalty  absolutely  to  one,  remainder  to  another,  how  con- 
strued, 729. 
effect  of  prefatory  words  in  a  will,  780. 
life  estate  in  personalty,  bow  enlarged,  781. 
bequest  in  trust  to  insolvent  son  for  benefit  of  his  children,  781. 
estate  in  fee,  how  created  by  general  intent,  732. 
income  paid  to  children,  and  corpus  divided  among  grandchildren,  782. 
but  where  aliquot  part  of  whole  estate  so  devised,  construction,  788. 
effect  of  word  "  heirs,"  used  with  reference  to  devisee,  788. 
where  devise  gives  power  of  sale,  784. 
rule  in  Ohio  on  general  subject,  784. 
word  "  estate,"  how  construed  in  Massachusetts,  784. 
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devise  of  farm  or  proceeds  of  its  sale,, 735. 

devised  for  charitable  purposes.   (See  Charitable  Uses  and  Trusts.) 

liability  of,  for  debts  of  deceased,  865-870. 

how  legacies  charged  upon,  871,  872. 
RECEIVER 

of  estate,  when  appointed,  96. 

English  and  American  practice  in  equity,  287. 
REFUNDING  OF  LEGACIES.    (See  Legacies.) 
«» RELATIONS," 

bequest  to,  how  construed,  409  -  418. 

effect  of  "next,"  or  "  nearest,"  411. 

what  words  will  include  relations  by  affinity,  412. 

bequest  to  poor  relations  may  create  a  charity,  412. 

construction  of  term  in  America,  425. 
RELIGIOUS  CHARITIES, 

what  hare  been  recognized  in  America,  805,  n.  5. 

(See  Charitable  Uses.) 
REMAINDER, 

testator  entitled  in  remainder,  vests  in  whom  and  how,  134. 

right  of  action  accruing  in  remainder,  195. 

to  personal  representative,  195, 196. 

bequest  of  leaseholds  in,  how  defeated,  481. 

'legatee  in,  takes  vested  interest  when,  506. 

not  allowed  in  personalty,  658. 

gifts  in,  after  void  limitation  to  charity,  796. 

contingency  of  estate  in,  629. 

may  be  valid  where  executory  devise  void,  848. 

cross  remainders,  759. 

(See  Executory  Devise.)     ' 
REMEDIES 

of  legatee,  where  will  suppressed,  7. 

in  national  tribunals,  in  regard  to  distribution,  28. 

in  state  tribunals,  24. 

in  courts  of  equity,  188. 
against  personal  representative^ 

where  actions  will  lie,  251. 

for  what,  remedies  are  against  executor,  251. 

su^estions  as  to  forms  of,  251. 

what  actions  survive  against  executors,  Sec,  252. 

exceptions  to  this  rule,  252. 
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REMEDIES  —  Continued, 

what  covenants  constmed  as  persona],  253,  n.  10, 

contract  of  party  includes  personal  repreaentative  when,  255. 

continuing  contracts,  how  terminated,  256. 

promise  that  one*8  executor  shall  pay,  how  oooftmed,  257. 

personal  representative,  how  liable  for  penalty,  257. 

escape  on  final  prooess  4Mr  deraa- 

tATit,  257. 
mesne  profits^  ^5%. 
what  remedy  against  "personal  representative  of  carrier,  artiaan,  &c«, 

259. 
representative,  how  liable  for  waste,  259. 
joint  contractors,  representative  how  Ikble,  260. 
when  contract  is  joint  and  several,  260. 

by  express  stipulation  binds  personal  representative,  261. 
covenants,  how  binding  upon  representative,  261. 
how  representative  liable  for  rent  aocraing  after  angnment^  263,  265, 

n.  61. 
when  liable  personally,  263,  265. 
how  may  exonerate  himself,  264. 
effect  of  perpetual  covenant,  265. 
covenants  to  repair,  266. 
entry  of  one  executor,  267. 
in  indentures  of  apprenticeehip,  267. 
representative,  how  liable  for  wife's  debts,  267. 

on  new  promise,  268,  n.  78. 
when  plene  administravit  should  be  pleaded,  270. 
costs  when  recovered  and  lost,  271.  ' 
on  contract  for  legacy,  281. 
on  claim  against  estate  of  deoeaaed  partner,  275. 
remedies  in  equity, 

(See  Bquitt.) 
REMOTENESS, 

when  estate  void  for,  593. 

(5tf«  Perpetuities;  Executost  Deyhb ;  Accukulatiox.) 
REMOVAL 

of  personal  representative,  61. 
RENT, 

accruing  on  reversion,  goes  to  heir,  170. 

chattel  inteveat,  .goes  to  eaueotsi^  il  7^ 
when  apportioned  to  heir  and  ezecutoTt  1 70. 
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demise  of  whole  interest,  rent  goes  to  executor,  170. 

at  common  law,  not  apportionable,  170. 

between  tenant  for  life  and  remainder  man,  171. 

right  of  personal  representative  to  distrain  Tor,  208. 

{See  Bemediies.) 
RENUNCIATION  UNDER  WILL, 

how  far  it  extends,  751.    (See  Election.) 
REPRESENTATION, 

how  far  allowed  in  distribution  of  personalty,  908. 
RESIDUARY  BEQUESTS, 

words  ^  goods,"  "  chattels,  or  effects,"  include  what,  426. 

word  "  effects  "  how  differs  from  others,  427. 

exceptions  to  general  and  unrestricted  use  of  these  terms,  429-442. 

cany  everything  not  otherwise  effectually  disposed  of,  442. 

leaning  of  courts  in  regard  to  Intestacy,  442. 

include  lapsed  legacies,  444. 

enumeration  in,  how  construed,  445. 

residue  of  a  residue  how  disposed  of,  445. 

residuary  bequest  when  construed  as  particular  legacy,  447. 

if  extent  of  word  residue  is  ambiguous,  how  construed,  448. 

how  fiur  real  and  personal  estate  not  effectually  disposed  of  passes  under 
renduary  bequest,  454. 

how  far  specific,  475, 482. 

carries  what  interest,  570-572. 

what  words  pa89  a  fee  in,  714. 
RESIDUARY  LEGATEE, 

generally  entitled  to  administration  with  will  annexed,  86. 

in  case  of  death,  his  representative,  86. 

when  executor  is,  120. 

lapsed  legacies  fall  to,  444. 

where  the  words  used  with  reference  to  real  estate,  697. 
RESIDUUM, 

bequest  of,  not  adeemed  by  change  of  title,  584. 

interest  on,  570. 
how  made,  585. 
Payment  of,  585  -  588. 

in  case  of  deceased  joint  tenants,  586. 

to  survivor,  to  what  time  refers,  586. 

joint  executors  how  take,  587. 

where  there  is  no  residuary  legatee,  right  of  executor,  588,  589. 
PAST  u.  81 
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presumption  from  devise  of,  615. 

clear  direction  required  to  exempt  from  payment  of  debts,  875. 
REVIVOR 

of  lapsed  legacjr,  how  fkr,  b^  codicil  giving  it  to  another,  765. 

(See  Actions.) 
REVOCATION  OF  PROBATE, 

how  accomplished,  109. 

grounds  for  vacating  an  administration,  104. 

American  practice,  105. 

consequences  of  revocation,  108. 

of  gifts  mortis  caus&j  820. 

(See  Probate  Courts  ;  Probate  of  Wux.) 

S. 
SATISFACTION 

of  debts  by  legacies,  515-525.     (See  Debts.) 

of  portions  by  legacies,  525  -  527.   '(See  Portions.) 

of  legacy  by  ademption,  544. 
SCHEME  OF  CHARITY, 

(See  Charitablb  Uses.) 
SERVANTS, 

gift  to,  means  those  in  testator^s  employ  at  date  of  will,  423. 

particular  nature  of  service  defined,  428  and  n.  122. 
SET-OFF, 

when  allowed  at  law,  185. 

in  equity,  185. 

must  be  of  debts  in  same  right,  270,  n.  80. 
SETTLEMENT, 

voluntarily  made  upon  wife  and  children,  288. 

of  estates,  doubtful  whether  solvent  or  not,  242. 

how  personal  representative  compelled  to  mak&  244. 
jurisdiction  of  state  and  national  courts  in,  232. 
SETTLEMENT   OF    ACCOUNTS    OF   PERSONAL    REPRESENTA- 
TIVE,  879-895. 

effect  a£  final  decree  or  administration  account,  245. 

when  account  may  be  rendered,  246. 

allowances  to  personal  representative,  same  as  to  trustees,  880. 

not  responsible  for  moneys  in  bank,  unless  mingled  with  his  own,  880. 

but  if  money  improperly  dealt  with,  good  fiuth  no  excuse,  880,  881. 

specification  of  legal  defaults,  881. 
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SETTLEMENT  OF  ACCOUNTS,  &c.-^  Continued. 

personal  representative!  not  responsible  for  interest,  881,  882. 

unless  he  use  the  money  in  some  way,  882  -  884  and  n. 

thii*d  party  responsible.    Rate  of  interest,  884. 

excused  from  paying  interest,  if  acting  under  mistake,  884. 

trustee  who  risks  trust-fund  responsible  for  all  consequences,  884,  885. 

cannot  deal  with  it  for  his  own  benefit,  885,  886. 

statement  of  law  by  Waltoorthf  Chancellor,  886,  887. 

rule  in  New  York,  887,  888. 
Massachusetts,  888. 
other  American  States,  888  -  890. 

how  far  executors,  &c.,  entitled  to  compensation,  890-894. 

final  decree  on  such  account  concludes  all,  894,  895. 
SHAREHOLDER, 

in  joint-stock  company,  how  far  legal  representative  liable,  261. 
SHARES, 

in  bank,  how  far  pass  by  gift  mortis  causd^  324. 

in  joint-stock  company,  how  regarded,  168. 

assessments  on,  when  paid  by  legatee,  280. 
how  far  within  statute  of  mortoMkin,  784. 
SHELLEY'S  CASE,  RuU  in,  704. 
SOLICITOR, 

can  have  no  lien  on  will,  6,  n.  6. 
SPECIALTIES, 

not  distinguished  firom  special  contract  debts,  237. 
SPECIFIC  LEGACIES, 

right  of  executor  to  dispose  of,  210. 

distinction  between,  and  general,  457-460,  468-466. 

mistakes  susceptible  of  correction  shall  not  defeat,  460. 

how  &r  and  how  money  may  be  bequeathed  specifically,  460. 

balance  of  partnership  settlement  may  be,  461. 

not  made  by  directions  as  to  mode  of  payment  or  investment,  461. 

advantages  and  disadvantages  of,  462. 

demonstrative  legacies  defined,  462,  467. 

how  far  must  abate,  468. 

bequest  of  one's  share  in  an  estate,  specific,  467. 
funds  deposited  in  bank,  468. 

may  be  specific  in  alternative,  469. 

rights  and  duties  of  specific  legatee  of  stocks,  469. 

devises  of  real  estate  or  chattels  real  specific,  471. 

legacies  out  of  avails  of  real  estate,  how  construed,  472. 
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legacies  when  so  charged  on  real  estate  as  to  exonerate  persona^  474. 

residuary  bequests  how  far  specific,  475. 

perishable  property  when  given  in  succesrion  may  be  converted  into 

permanent  fund,  476  -  479,  and  n.  58. 
how  adeemed,  479. 

specific  legatees  in  remiunder,  how  protected,  480. 
bequests  of  leaseholds  in  remainder,  how  defeated,  481. 
tenancies  from  year  to  year,  481. 

specific  legacy  chai^ged  with  payment  of  debts  exonerates  residue,  482. 
when  residue  treated  as  specific  legacy,  482. 
ademption  of  when  U  occun^  528. 
demonstrative  legacy  when  not  adeemed,  529. 
chose  in  action,  legacy  of,  when  adeemed,  529. 

■ 

bequest  of  money  arising  from,  when  adeemed,  5S0. 
partial  payment  how  far  ademption,  529. 

m 

Stock  specifically  bequeathed,  when  adeemed,  531. 
effect  of  change  by  operation  of  law,  531. 

direction  of  testator,  532. 

renewal  of  articles  of  copartnership  on  share  of  profits  q>ecifi- 
cally  bequeathed,  582. 
effect  of  pledging  or  mortgaging  goods,  582. 

bequest  of  goods  with  reference  to  particular  locality,  how  adeemed, 
532. 

terms  for  years  how  adeemed,  534. 

equitable  interest  how  adeemed,  534. 
reddunm  not  afi*ected  by  changes  of  title,  534. 
partition  of  estate,  effect  of,  534. 
republication  of  will,  effect  of  on  legacies  adeemed,  535. 
effect  of  ademption  of  specific  legacy  on  general  legacy,  535. 
adeeming  legacies  by  calling  in  fund,  535. 
slight  changes  in  fund  no  ademption,  535. 
how  far  specific  legacies  abate,  549. 
paid  next  after  debts,  549. 
accumulations  follow  corpus,  566. 
delivery  of,  582-585. 
refer  to  what  time,  583. 
of  things  in  particular  locality,  583. 
of  particular  class  of  testator's  estate,  583. 
duty  of  executor,  584. 
when  legatee  has  right  of  selection,  584. 
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not  included  in  general  legacy,  765. 

how  far  devise  of  real  estate  considered  specific,  870,  871. 

STOCKS, 

public,  state,  and  national,  personalty,  169. 

(See  Specific  Lboatbe.) 

SUBJECT-MATTER  OF  BEQUESTS. 

(See  Description.) 

SUBSTITUTIONARY  LEGACIES. 

(See  CuMULATivs  Legacies.) 

SUPERSTITIOUS  USES, 

(See  Charitable  Uses  and  Trusts,  769.) 

SUITS, 

(See  Actions.) 

by  personal  representative,  182. 

revivor  of,  by  executor  or  administrator,  196  -199. 
•*  SUPPORT," 

bequest  of,  how  construed,  454. 

SURETIES, 

(See  Bonds  ;  Marshalling  Assets.) 

SURROGATE, 

(See  Probate.) 

may  compel  attendance  of  witnesses,  &c.,  5,  n.  5. 

SURVIVORS, 

limitations  to  construction  ofthie  voord^  and  how  far  equivalent  to  "  other  ^*  756. 

comments  of  Lord  Lyndhurst,  758. 

shares  once  vested  by  survivorship,  when  so  vest  again,  757. 

subject  considered  with  reference  to  cross  remainders,  759. 

construction  of  word  in  recent  cases,  760. 

when  construed  **  other,"  Sir  James  Wigram's  opinion,  761. 

when  construed  ^*  other,'*  761. 

general  nature  of  provisions  of,  will  ud  construction  of  word,  762. 

*♦  survivor  "  not  construed  "  other  "  to  render  gift  over  void,  763. 

words  of  survivorship  referred  to  what  period,  764. 

SURVIVORSHIP, 

(See  Probate  of  Will.) 

what  presumptions  of,  arise,  3,  n.  1 ;  485,  488. 

of  actions,  (See  Actions.) 

of  relation  of  master  and  apprentice,  does  not  exist,  169,  267. 

among  joint  legatees,  505. 

SUSPENSION 

of  suits  against  personal  representative,  240. 
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T. 
TENANTS, 

when  entitled  to  emblements,  140. . 

when  and  how  entitled  to  fixtures,  144. 
TENANT  IN  COMMON, 

(See  Leoact  ;  Lapsed  Leqact.) 
TENANT  FOR  LIFE, 

of  chattels,  how  required  to  famish  inTentoty,  654. 
TERM, 

for  years.  Tests  in  executor,  128. 

attendant  upon  the  inheritance,  belongs  to  freehold,  138. 

legacy  of,  how  adeemed,  534. 
TESTATOR, 

how  far  his  knowledge  of  his  rights  important,  in  case  of  election,  742. 

how  far  his  power  of  disposition  important,  742. 

when  his  knowledge  of  contents  of  will  should  be  proved,  88. 

deaf,  and  dumb,  or  blind,  will  how  proved,  41. 
THELLUSSON  ACT,  The,  838,  n.  8. 
TIMBER, 

{See  Geowino  Fbuit.) 

TIME, 

condition  dependent  upon,  how  computed,  662. 
TITLE, 

of  executor  and  adnunistrator,  when  it  vests,  118. 
American  rule,  115. 
nature  and  extent  of,  116  - 122. 

to  assets  of  estate,  do  not  vest  in  assignees  in  bankruptcy,  119. 
of  executor  under  power  to  sell  in  will,  128. 
TOMBS, 

trust  to  maintain  void,  as  perpetuity,  851. 

(See  Accumulation.) 
TORTS, 

(See  Actions.) 
TREES, 

(See  Growing  Fruit,  &c.) 
TRUST-ESTATES, 

not  assets  in  hand  of  executor^  &c.,  855. 

(See  Marsuaixino  Assets.) 
TRUST  AND  TRUSTEES, 

personal  effects  held  in  trust,  except  money,  not  to  be  inventoried,  205. 
one  of  special  trustees  under  will  cannot  dispose  of  effects,  211. 
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TRUST  AND  TRUSTEES  —  Continued. 

special  trust  in  executor  cannot  be  delegated,  219. 
breaches  of  trust,  take  what  rank  as  debts,  238. 
gifts  mortis  causd  may  be  made  subject  to  trust,  317. 
legacy  .in  trust  will  not  lapse  by  death  of  trustee,  495. 
how  far  devise  of  legal  estate  vests  fee  in  trustee,  500. 
for  accumulation  beyond  term  allowed,  how  far  void,  889. 
secret  trust  for  charitable  purposes,  787. 
where  trustees  decline  acting,  court  will  appoint  others,  794. 
when  equity  will  not  appoint  trustees,  824. 
trusts  in  real  estate  prohibited  in  New  York,  819. 
when  payment  of  legacy  to  be  made  to  trustee,  574  and  n.  1. 
valid  trusts,  how  far  defeated  by  invalid  ones,  842. 
cannot  be  empowered  to  limit  estate  contrary  to  rule  against  perpe- 
tuities, 851. 
trust  estates  do  not  constitute  assets,  855. 

{See  Charitable,  &c.) 

U. 
UNBORN, 

devise  to  persons,  in  alternative,  850. 

USAGE, 

effect  of  long  and  contemporaneous,  upon  charitable  trust,  834  -  836. 

USES, 

{See  Charitable,  &c.) 

V. 
VACATING, 

administration,  how  accomplished,  108. 

grounds  for,  104. 

American  practice,  105,  108. 

(See  Rbvocatiox  of  Probate  ;  Probate  of  Will.) 

VESTING, 

of  title  of  administrator,  when  it  vests,  113. 

estate  may  vest  before  birth  of  devisee,  329. 

legatee  in  remainder  takes  vested  interest  when,  506. 

of  estates  under  wills,  when  takes  place,  592. 

limited  by  devise,  604. 

after  former  vesting  by  survivorship,  757. 

(See  Legacies  ;  Contingent,  &c.) 
VOLUNTARY 

settlement  upon  wife  and  children  may  be  valid,  238. 

bond,  postponed  to  creditors,  237. 
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w. 

WASTE, 

personal  representative  how  liable  for,  259. 
"WEARING  APPAREL" 

includes  what,  456. 
WIDOW, 

{See  Administration  ;  Administrator  ;  Dowbr.) 
WIFE, 

estate  of,  administered  by  husband,  69. 

personalty  of,  held  by  husband,  69. 

when  she  disposes  of  her  estate  by  will,  70,  71. 

rights  of,  69. 

widow  of  intestate  to  admihister,  71. 

discretion  of  probate  court  as  to  appointing  her,  71. 

widow  of  intestate,  how  forfeited,  72. 

chattels  real  of,  when  she  takes  as  survivor,  131. 

go  to  husband  surviving,  188. 

emblements  on  land  of,  executor  of  husband  right  to,  142. 

husband's  executor,  entitled  to  personal  estate,  155. 

grounds  on  which  wife  can  retain  it,  155. 

settlement  by  husband,  upon,  159. 

gifts  to,  and  from  husband,  160. 

paraphernalia  of,  to  whom  belongs,  161. 

pin-money  of,  160. 

Connecticut  rule,  162. 

Massachusetts,  163. 

entitled  to  what  choses  in  action,  1 73. 

how  her  right  to  defeated,  174. 

how  chosen  in  action  go  to  husband  surviving,  1 79. 

action  by  husband  on  her  clioses  in  action,  180. 

money  of,  when  should  be  inventoried  as  estate  of  husband,  203. 

voluntary  settlement  upon,  may  be  valid,  238. 

"  wife  "  in  will,  means  wife  at  date  of  will,  849. 

not  next  of  kin  to  husband,  400. 

legacy  to  husband  and  wife  will  not  lapse  by  death  of  one,  498. 

effect  of  bequest  to  widow  for  life,  and  then  to  children,  648. 

condition  to  restrain  from  marrying  again,  valid,  764. 

when -put  to  election  of  dower,  738,  754. 

how  far  widow  may  elect,  743. 

when  excluded  from  share  in  personalty,  753. 

her  right  personal,  not  transmissible,  754. 
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